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IN  THE  SUPREME  COURT. 

January  Term,  1845. 

Amendment  to  the  rules  for  the  regulation  of  the  Practice  in 

Chancery,  adopted  the  "^\st  January,  1845. 

1.  The-twenty-first  rtrle  for  the  regulation  of  the  practice  in 
chancery,  adopted  by  this  Court  at  its  term  holden  in  January, 
1841:  and  the  ninth  rule  of  the  additional  rules,  for  the  regula- 
tion of  the  practice  in  chancery,  adopted  by  this  Court,  at  its 
term  holden  in  June,  1842,  are  hereby  abolished. 

2.  Orders  of  publication  against  non-resident  defendants  may 
be  made  on  supplemental  b.lls,  and  bills  of  revivor,  as  directed 
in  rule  nuwjber.two,  of  the  additional  rules  for  the  regulation  of 
the  practice  in  cbahcerv.  adopted  at  June  tertn,  1842  ;  and  after 
the  expiration  of  the  time  required  to  answer  or  shew  cause,  the 

.  supplemental  bill  may  be  taken />rG  confesso,  Or  the.suii.revive4 
"*  as  to  such  non-resident  defendant.  -     -^  ■■^':^^1,^-^:-^..:\:^t^ 

Regula  Generalis.  ..;v 

The  cases  in  the  Supreme  Court  shall  hereafter  be  taken' up 
and  disposed  of  in  the  following  order: 

1.  The  Southern  Division  composed  of  the  sixth  circuit. 

2.  The  Eastern  Division  composed  of  the  secotid  and  eighth 
circuits,  and  the  counties  of  Autauga,  Coosa,  Macon  and  Russell. 

3.  North  Eastern  Division  composed  of  Cherokee,  Benton,  St. 
Clair,  Shelby,  Talladega,  Randolph,  Tallapoosa  and  Chambers. 

4.  The  Western  Division  composed  of  the  counties  l^f  Perry, 
Greene,  Sumter,  Marengo  and  Pickens. 

5.  North  Western  Division  composed  of  the  remainder  of  the 
Northern  Division  as  it  existed  heretofore. 


REPORTS 


OF 


CASES  ARGUED  AND  DETERMINED, 

JANUARY   TERM,  1844. 


POWERS  V.  DAVID. 

1.  When  the  complaint  in  a  autt  of  forcible  entry,  and  detainer  bears  a  date 

nearly  Ivro  years  subsequent  to  the  lime  of  the  trial,  it  will  be  considered  as  a 

clerical  error,  and  therefore  anavailable. 
d.  A  defendant  will  not  be  permitted,  in  an  appellate  court,  to  raise  a  question  of 

jurisdiction,  by  showing  a  fact,  by  affidavits,  when  the  same  matter  is  not  dis. 

closed  by  the  record. 

3.  It  is  not  a  material  error,  that  the  record,  in  a  sait  of  forcible  entry  and  de> 
tainer,  does  not  shew  whether  an  issue  was  formed  by  the  parties,  or  the  plea 
of  not  guilty  entered  by  the  court. 

4.  If  there  is  a  general  verdict  that  the  defendant  is  guilty  of  an  unlawful  detain, 
or,  and  thejudgmentis  "according  to  the  verdict,  both  will  be  referred  to  the 
complaint,  which,  if  sufficient  in  the  description  of  the  lands,  and  of  the  of* 
fence,  will  sustain  the  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Mobile  county. 
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Thi3  is  an  action  for  a  forcible  entry  and  unlawful  detainer, 
instituted  by  David  against  Mrs.  Powers,  before  a  justice  of  the 
peace  ofMubJe  county.  After  verd.ct  and  judgment  against  the 
defendant,  she  removed  the  cause  into  the  circuit  court,  by  cer- 
tiorari, and  there  assigned  as  error : 

1.  That  the  proceedings  were  instituted  without  a  written  com- 
plaint, as  required  by  the  statute. 

2.  That  the  vznirz  was  not  returnable  at  any  place. 

3.  That  the  summons  was  not  returnable  at  any  place. 

4.  That  the  court  was  held  at  a  place  not  within  the  jurisdic- 
tion of  the  justice,  to  wit,  within  the  walls  of  Fort  Stoddart,  which 
is  a  place  within  the  exclusive  ijrlsd.ction  of  the  Un;ted  States. 

5.  That  there  was  no  issue,  as  required  by  the  statute. 

6.  There  was  no  judgment  rendered  by  the  justice. 

The  circuit  court  affirmed  the  judgment  of  the  justice  of  the 
peace;  and  on  tlrs  judgment  of  affirmance,  the  defendant  prose- 
cutes her  writ  of  error,  and  by  the  assignments  of  error  here, 
opens  the  whole  case. 

The  second  and  third  assignments  were  abandoned  in  this 
court,  and  so  much  of  the  record  as  is  necessary  to  the  under- 
standing of  the  other  questions  raised,  will  be  stated. 

In  the  record  sent  up  by  the  justice  of  the  peace,  is  found  a 
complaint,  which  purports  to  be  signed  by  the  plaintiff,  but  is  dat- 
ed 10th  Oetob;n%  18 i2.  Tiie  summons  and  v^nirs  were  both 
dated  12th  Oetober,  1S40,  and  the  trial  was  had  the  24th  of  the 
same  month. 

The  judgment  entry  recites,  that  the  court  being  opened,  it  pro- 
ceeded to  call  the  jury,  of  which  three  were  absent,  and  others 
were  called  in  their  stead.  The  jury  was  then  sworn;  the  com- 
plaint read  to  them,  and  the  complainant  called  on  to  support  it. 
Then  follows  a  recital  of  the  evidence  given  by  the  plaintiff's 
witnesses;  after  which,  the  record  states  the  examination  of  the 
witnesses  closed,  and  the  jury,  after  a  short  deliberation,  present- 
ed the  following  verdict.  "  We,  the  jury,  find  the  defendant, 
Solomon  Powers,  guilty  of  unlawful  detainer:"  and  this  judgment 
was  then  entered.  ''Judgment  given  according  to  the  verdict  of 
the  jury." 

In  aid  of  the  4th  assignment  of  error,  the  counsel  offered  to 
read  an  affidavit  by  one  of  the  jurors,  that  the  trial  was  had  with- 
in the  walls  of  the  Arsenal  in  Mobile  county,  which  includes  15 
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or  20  acres  ot"  land,  and  is  in  part  occupied  by  soldiers  of  the 
United  States  army,  aiid  is  also  a  place  where  recruits  are  enlist- 
ed.    Th!s  affidavit  was  rejected. 

J.  F.  Adam3,  for  the  plaintiff  in  error. 
Campbell,  contra,  was  stopped  by  the  court. 

GOLDTHWAITE,  J.— 1.  The  first  assignment  of  error  is 
not  sustained,  in  point  of  fact,  by  the  record,  as  there  is  a  com- 
plaint in  writing  sent  up  by  the  magistrate.  It  is  true,  this  com- 
plaint bears  a  date  nearly  two  years  subsequent  to  the  other  pro- 
ceedings, but  this  does  not  authorise  the  inlercn<;e  that  it  has  been 
interpolated.  On  the  contrary,  the  presumption  is  strong  that 
the  date  is  a  mere  clerical  error,  and  such  we  feel  constrained 
to  consider  it.  The  consequence  is,  that  this  assignment  is  una- 
vailable. 

2.  Next  in  order,  as  the  second  and  third  assignments  have 
been  abandoned,  is  the  fourth;  and  this  also  cannot  be  considered 
for  the  same  reason  that  the  record  does  not  show  the  fact  upon 
which  the  error  is  supposed  to  arise.  Waiving  any  consideration 
of  the  question,  it  is  certain  that  no  part  of  the  record  shows  that' 
the  trial  was  had  at  the  place  asserted  by  the  assignment,  or  in- 
deed at  any  other  place  liable  to  exception.  It  is  not  competent 
for  a  party  in  an  appellate  court,  to  present  a  fact  by  affidavit 
which  the  record  does  not  disclose.  There  was  then  no  error 
in  refusing  to  consider  the  affidavit,  and  without  it,  the  question 
of  jurisdiction  no  where  appears. 

3.  It  is  next  asserted,  there  was  no  issue,  and  its  absence  is  in- 
sisted on  as  a  fatal  defect.  This  would  not  be  the  consequence 
even  if  the  parties  had  both  appeared,  for  the  course  of  practice 
is  to  presume  its  existence  when  the  parties  have  gone  to  the  ju- 
ry. But  the  statute  which  governs  these  proceedings  expressly 
directs  the  justice  of  the  peace,  when  the  defendant  does  not  ap- 
pear, or  appearing,  does  not  plead,  to  proceed  in  the  same  manner 
as  if  he  had  pleaded  not  guilty.  [Clay's  Dig.  252,  §  10.]  The 
inference  that  the  defendant  did  not  appear,  is  very  strong,  and 
the  proceedings  seem  to  be  quite  regular  if  such  was  the  fact, 
and  not  defective  in  this  respect  if  it  was  otherwise. 

4.  It  is  true  there  is  no  formal  judgment  in  this  case,  nor  are 
we  aware  that  it  is  usual  to  render  one  in  these  proceedings  any 
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more  than  in  other  suits  before  courts  of  this  description.     Th 
statute  makes  it  the  duty  of  the  justice  of  the  peace  to  record  th 
verdict  and  give  judgment  thereon  with  costs.     [Clay's  Dig.  252 
§  1 3.]     To  expect  technical  precision  and  adherence  to  form  ii 
this  class  of  our  courts,  w^ould  not  only  end  in  disappointment 
but  w^ould  also  very  frequently  work  great  injustice  to  suitors  bj 
causing  reversals  of  judgments  for  reasons  not  affecting  the  jus 
tice  of  the  conclusions  arrived  at.     The  verdict  in  this  case,  is 
general  and  must  be  applied  to  the  complaint  before  the  jury,  for 
no  inference  is  admissible  that  the  unlawful  detainer  found  by 
them,  referred  to  any  other  lands,  or  any  other  offences  than  those 
described  in  the  complaint;  and  as  by  reference  to  that,  the  lands 
and  the  offence  can  be  ascertained  with  precision,  the  judgment 
must  be  considered  formal,  as  it  can  be  made  correct.    This  con- 
struction is  in  accordance  with  a  practice  now  well  established 
and  sustained  by  numerous  decisions.     [Spann  v.  Boyd,  2  Stew. 
480;  Wyatt  v.  Judge,  7  Porter,  37.] 

We  are  satisfied  there  is  no  error  in  the  case  to  which  our  at- 
tention is  directed  by  the  assignments,  sufficient  to  reverse  the 
judgment.     Judgment  affirmed. 


CRAWFORD  V.  THE  BRANCH  BANK  AT  MOBILE. 

1.  The  drawer  of  a  foreign  bill  of  exchange  is  liable  upon  it,  according  to  the  law 
of  the  place  where  the  bill  is  drawn. 

2.  When  a  bill  of  exchange  is  drawn  in  Alabama,  upon  a  person  in  Washington 
City,  the  drawer  is  liable,  upon  its  dishonor,  to  pay  the  damages,  and  interest 
provided  by  the  law  of  this  State. 

Error  to  the  Circuit  Court  of  Mobile. 

This  was  an  action  of  assumpsit  in  the  court  below  by  the  de- 
fendant against  the  plaintiff"  in  error,  on  the  following  bill  of  ex- 
change. 
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Mobile,  March  26,  1810. 
$600. 

Gent. — Four  months  after  date  of  this,  first  of  exchange 
second  of  same  tenor  and  date  unpaid,  pay  to  David  Files,  or  or 
der,  six  hundred  dollars,  for  value  received,  and  charge  the  same 
to 

Your  obedient  servant, 

Wm.  Crawford. 
To  C.  L.  FoNLEN,  Esq.  Washington  City. 
The  defendant  failing  to  appear  and  plead  at  the  return  term 
of  the  writ,  judgment  was  rendered  against  him  by  default,  at  the 
succeeding  term  for  seven  hundred  and  sixty-five  dollars  sixty 
cents,  and  costs. 

The  defendant  prosecutes  this  writ,  and  now  assigns  for  error, 

1.  The  cause  was  discontinued  by  failing  to  continue  it. 

2.  The  bill  was  payable  in  Washington  city;  interest  and  dam- 
age could  not,  therefore  be  calculated  on  the  bill  without  the  in- 
tervention of  a  jury.  , 

The  plaintiffin  error,  submitted  a  written  argument,  and  cited 
Minor'sRep.  98;  2  Ala.  Rep.  294;  9  ib.  10. 

B.  F.  VoviTEVi,  contra,  cited,  Minor  395;  Aik.  Digest,  248,  §  15; 
284,  §145;  1  Ala.  Rep.  80;  Greenleaf  on  Ev.  538,  §  490;  Story 
on  Bills  of  Exchange,  171,  §  153. 

ORMOND,  J.— The  statute,  [Aik.  Dig.  284,  §  145,]  continues 
all  causes  which  remain  on  the  docket  undisposed  of  until  the 
succeeding  term,  without  any  action  of  the  court  in  each  particu- 
lar case.  In  addition,  it  may  be  added,  that  the  act  of  February, 
1839,  which  prohibits  a  judgment  from  being  rendered  but  by  the 
consent  of  the  parties  at  the  appearance  term,  is  in  law  a  contin- 
uance of  the  cause  until  the  ensuing  or  tiial  term. 

By  the  act  of  drawing  a  bill,  it  is  true  that  the  drawer  directs 
the  payment  of  the  money  to  the  payee,  or  holder,  at  the  place 
where  the  bill  is  payable;  but  the  drawing  of  the  bill  creates  also 
a  conditional  liability  upon  the  drawer,  that  if  the  bill  is  not  paid 
by  the  drawer,  upon  receiving  notice  of  that  fact,  he  will  pay  it 
His  undertaking  is  not  to  pay  the  bill  at  the  place  where  it  is  pay- 
able, but  at  the  place  where  it  is  drawn  upon  default  of  the  drawee, 
and  by  the  law  of  the  latter  place  must  his  liability  on  the  bill  be 
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ascertain jd.  At  least  sjoh  are  tiie  leT;a!  inferences  and  conse- 
quences fljwaij  from  the  nni'o  uct  of  drawing  a  foreign  bill; 
whether  it  is  not  competent  for  the  parties,  by  contract,  to  create 
a  law  for  themselves,  by  which  the  drawer  on  the  dishonor  of  the 
bill  should  be  liable  as  to  damegcs  and  interest,  according  to  the 
law  of  the  place  upon  which  the  bill  was  drawn,  need  not  be  decid- 
ed here. 

By  the  law  of  this  SiateTAlk.  B'.-;.  323,  §  3, 4,  5&  7,]  the  liabili- 
ty of  the  different  parties  to  a  bill  of  exchange  is  ascertained  and 
defined;  by  that  law,  it  is  expressly  declared,  that  the  damages  up- 
on a  protested  bill  drawn  on  persons  w^ithout  the  limits  of  this 
territory  shall  be  ten  per  cent,  besides  kqal  interest,  from  and  af- 
ter the  date  of  the  protest,  wiiich  by  the  express  provisions  of  the 
act,  applies  both  to  the  drawer  rnd  endorsers. 

By  the  use  of  the  term  •'  legal  interest,"  we  think  it  indisputa- 
ble that  the  Legislature  meant  the  rate  of  interest  established  by 
law  in  this  State;  it  is  therefore  unnecessary  to  consider  what  is 
the  rule  of  the  law  merchant  in  such  cases,  though  we  do  not 
doubt  that  an  examination  of  the  mercantile  law  would  establish 
conclusively  that  our  statute  is  merely  in  affirmance  of  it.  [See 
Story  on  Bills,  172,  and  authorities  cited  in  note  2.]  The  case 
of  Hanrick  v.  Andrews,  [9  Porter,  0,]  determines  no  principle 
adverse  to  the  view  here  taken,  nor  was  the  question  here  discus- 
sed, presented  on  the  record.  Some  general  remarks,  it  is  true  may 
be  found  in  the  reasoning  of  the  court,  which  considered  apart 
from  the  point  under  d.scussion,  lend  some  countenance  to  the 
view  taken  by  the  plaintiff  in  error.  If,  however,  it  were  clearly 
and  explicitly  stated  as  the  plaintilT  in  error  supposes,  not  being  a 
point  raised  upon  the  record,  it  is  no  authority  in  this  court. 

Upon  the  application  of  the  plaintifT  in  error  '&rc-argument  of 
the  cause  was  directed,  which  being  had,  the  following  opinion 
was  delivered. 

GOLDTHWAITE.  J.— A  re-hearing  was  granted  in  this 
case  at  the  last  term,  on  motion  of  the  plaintiff  in  error,  and  we 
have  since  then  given  much  consideration  to  the  written  argu- 
ment then  submitted;  but,  notwithstanding,  the  court  continues  to 
hold  the  opinion  that  the  judgment  of  the  circuit  court  must  be 
affirmed. 

The  contract  of  the  drawer  of  a  bill  of  exchange,  is  not  a  con- 
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tract  to  pay  tlie  sum  of  mnnoy  named  in  it.  at  the  place  upon 
which  it  is  drawn;  it  is  only  a  contract  that  the  bill  shall  be  ac- 
cepted, and  tiicn  pa.d  by  the  drawee;  and  farther,  for  the  pay- 
ment of  the  sum  of  money,  and  .such  other  sum  as  will  indemni- 
fy the  holder,  at  the  place  where  the  bill  is  drawn,  if  it  is  not  ac- 
cepted or  not  paid,  and  is  protested  and  notice  duly  given. — 
[Story  on  Bills,  §  107,  114, 118.]  And  this  indemnity  is  govern- 
ed by  the  law  of  the  place  where  the  bill  is  drawn,  and  not  that 
of  the  place  where  it  is  made  payable — [Id.  §  176,  and  note  2, 
§  177.]  This  is  sufficiently  evident,  when  it  is  considered  that 
a  suit  may  be  brought  against  the  drawer  immediately  upon 
^ving  him  due  notice  of  the;  non-acceptance  of  the  bill,  and  its 
protest  for  that  cause,  if  it  be  a  foreign  one.  [iVIilford  vs.  Meyer, 
Doug'l,  51.]  In  such  a  suit,  although  no  interest  would  run  until 
the  maturity  of  the  bill,  the  judgment  would  carry  interest  ac- 
cording to  the  law  of  the  place  where  obtained,  entirely  inde- 
pendent of  the  circumstance,  whether  the  bill  had  or  had  not, 
run  to  maturity.  x 

So,  likewise,  it  is  evident,  from  a  consideration  of  the  rules 
which  regulate  exchange  and  re-cxchange  in  those  countries 
where  damages  eo  nomine  are  not  given  in  lieu  of  these  matters. 
In  DeTastet  vs.  Baring,  1 1  East.  265,  it  is  said  that  the  holder  has 
the  right  to  re-draw  for  the  precise  sum  which  will  produce  the 
amount  of  the  bill  when  payable,  with  the  necessary  expenses 
upon  it.  And  in  Mellish  vs.  Simeon,  2  Hen.  Black.  378,  an  in- 
stance is  given  where  a  bill  for  £600  or  more,  wa^  increased  to 
£900  and  upwards,  by  an  accumulation  of  re-exchanges.  In 
the  latter  case  it  was  held  that  the  drawer  in  London,  was  respon- 
sible there  for  all  this  accumulation.  It  is  entirely  evident, 
that  if  the  holder  of  the  bill  is  authorised  by  the  general 
law  merchant  to  re-draw,  that  the  money  for  the  re-draft  is  paya- 
ble at  sight,  at  the  place  from  whence  the  dishonored  bill  was 
drawn;  and  consequently,  if  not  paid,  the  money  is  then  due,  and 
bears  interest  according  to  the  law  of  that  place.  So  well  settled 
is  this  rule,  that  Mr.  Ch.tty  recommends  to  his  readers  that  it  may 
frequently  be  important  to  limit  the  amount  of  re  exchange  and 
expenses,  as  well  as  interest,  by  the  terms  of  the  b.ll.  [Chitty  on 
Bills,  660;  Story  on  Bills,  §  397  to  401,  and  notes. 

Judgment  affirmed. 


16  ALABAMA. 


McGehce  v.  Lindsay. 


McGEHEE  V.  LINDSAY. 


1.  An  act  of  the  Legislature  was  passed,  providing  for  the  improvement  of  the 
navigation  of  a  river,  and  under  its  direction,  three  commissioners  were  elect- 
ed, who  were  required  to  cause  estimates  of  the  work  to  be  made,  and  adopt  the 
cheapest  and  most  practicable  plan  for  its  completion,  by  letting  the  same  to 
contract,  in  divisions,  &,c.  to  ihe  lowest  responsible  bidder.  To  insure  faithful- 
ness on  the  part  of  the  commissioners,  ihej'  were  required  to  take  an  oath  to 
discharge  iheir  duties  to  the  best  of  their  skill  and  ability  ;  one  of  them  took 
an  interest  in  a  contract,  which  the  board  let,  fordoing  the  entire  work,  and 
brought  an  action  against  one  of  the  several  contractors,  to  recover  his  propor* 
tion  of  the  money  which  the  defendant  had  received  ;  Held,  that  the  agree- 
mcnt,  by  which  the  commissioner  was  let  into  the  participation  of  an  interest 
in  the  contract,  was  against  public  policy,  a  fraud  on  the  State,  and  could  not  be 
enforced. 

Writ  of  Error  to  the  County  Court  of  Benton. 

The  defendant  in  error  declared  against  the  plaintiff,  in  as- 
sumpsit for  money  had  and  received,  paid,  laid  out  and  ex- 
pended, as  well  as  for  money  lent  and  advanced.  The 
cause  was  tried  upon  the  general  issue,  with  leave  to  give 
any  special  matters  in  evidence  that  might  be  pleaded  in 
bar.  On  the  trial  the  defendant  excepted  to  the  ruling  of  the 
court.  From  the  bill  of  exceptions,  it  appears  that  the  plaintiff 
proved  by  a  witness,  that  he  (plaintiff)  had  an  obligation  on  the 
defendant  for  the  payment  of  a  sum  of  money,  which  was  deli- 
vered by  plaintiff's  wife,  by  his  directions,  to  one  Brasher,  who 
carried  it  to  the  defendant's  house;  but  not  finding  him  at  home, 
Brasher  handed  him  the  paper  shortly  afterwards,  upon  meeting 
him  in  the  road.  After  some  conversation,  defendant  tore  up 
the  paper,  requesting  the  witness  to  tell  the  plaintiff  his  money 
was  ready  for  him.  This  occurred  in  January,  1840.  Brasher 
also  had  an  obligation  for  the  payment  of  money  made  by  the 
defendant;  but  neither  that  or  the  one  held  by  the  plaintiff,  was 
read  to  or  by  the  witness.  The  plaintiff.  Brasher  and  Henry 
Looney,  were  commissioners  elected  by  the  legislature  to  con- 
tract for  the  improvement  of  the  navigation  of  the  Coosa  river, 
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Under  the  ads  of  the  19th  December,  1837,  and  the  1st  Februa- 
ry, 1839. 

The  plaintiff  introduced  another  witness,  who  stated  that  on 
the  4th  of  July,  1839,  the  commissioners,  pursuant  to  previous 
notice,  let  the  contract  for  the  improvement  of  the  navigation  of 
the  Coosa.  The  plaintiff  was  chairman  of  the  board,  and  the 
defendant,  together  with  Wm.  II.  Moore.  Wm.  Hogan,  Benjamin 
F.  Powell  and  Jacob  T.  Bradford,  composed  a  company  who 
bid  off  the  contract  at  $54,650.  Witness  and  Hogan  wrote  and 
put  in  the  bids  for  the  company,  which  ranged  from  840,000  to 
near  860,000;  witness'  bid  being  850,000,  was  forfeited,  and  the 
work  undertaken  at  the  price  stated  above,  which  was  the  next 
lowest  responsible  bid,  and  a  bond  for  its  completion  executed 
by  Wm.  McGchce  &  Co.  Besides  the  bids  of  the  company, 
there  were  many  others  for  different  .sections  of  the  work,  and 
one  which  proposed  to  undertake  the  entire  work,  as  well  as  wit- 
ness recollects,  for  $55,500.  Witness  thinks  that  plaintiff,  before 
the  contract  was  made,  gave  him  to  understand  that  he  was  to 
be,  and  must  bo  interested  in  it  This  understanding  was  de- 
rived from  the  plaintiff  in  various  conversations;  and  witness 
knows  that  the  matter  of  the  plaintift*'s  being  interested  in  the  con- 
tract, was  fully  discussed  by  the  company. 

A  few  days  after  the  contract  was  made,  the  members  of  the 
company  met  at  the  defendant's  house,  and  entered  into  articles 
of  agreement,  defining  their  name,  style,  &c.  In  the  company 
there  were  eight  shares,  of  which  the  defendant  represented  three, 
Powell  two,  John  Looncy  one,  Bradford  one,  and  Moore  one; 
of  the  three  shares  represented  by  the  defendant,  the  plaintiff  was 
to  have  one  and  Brasher  another.  Brasher  did  not  attend  the 
meeting  at  the  defendant's  house,  but  the  plaintiff  was  present  and 
understood,  and  agreed  to  the  arrangement  of  the  shares,  and 
was  to  have  an  equal  share  of  all  the  profits.  The  defendant 
was  the  treasurer  of  the  company,  and  while  acting  in  that  char- 
acter, he  received  a  check  from  the  plaintiff,  as  chairman  of  the 
commissioners,  on  which  he  received  and  retained  the  money  for 
the  prosecution  of  the  work. 

In  January,  1840,  the  witness  understood  from  Powell,  the 
then  treasurer,  that  he  had  on  each  of  the  shares  ready  to  be  paid 
over,  the  sum  of  one  thousand  dollars,  besides  enough  money  to 
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continue  the  work  until  another  check  could  be  obtained.  Wit- 
ness received  one  thousand  dollars,  which  he  immediately  paid 
over  to  Bradford,  but  did  not  see  any  other  member  of  the  com- 
pany receive  money  from  the  treasurer;  nor  did  he  ever  hear 
plaintiff  make  any  claim  on  the  defendant,  or  know  of  his  having 
any  except  such  as  was  founded  on  the  transactions  above  stated. 
On  this  evidence  the  court  charged  the  jury,  that  if  after  the 
contract  was  made,  the  defendant,  or  company,  let  the  plaint.ff 
have  a  share  therein,  and  money  was  received,  either  by  the  de- 
fendant or  the  company,  the  plan  tiff  might  maintain  his  action  to  re- 
ver  the  amount  so  received  for  him  against  the  persons  who  had 
it.  Further,  that  if  there  was  a  partnership  between  the  plain- 
tiff and  defendant,  and  no  settlement  of  their  accounts  had  taken 
place,  the  former  was  not  entitled  to  recover.  The  defendant 
then  prayed  the  court  to  charge  the  jury  as  follows:  1.  If  they 
believed  all  the  evidence  adduced  to  be  true,  they  must  find  for 
the  defendant.  2.  If  they  believed  that  the  plaintiff  had  shown  no 
claim  on  defendant  except  such  as  is  founded  on  some  agreement 
and  understanding,  had  and  entered  into  by  the  plaintiff,  as  a 
commissioner  appointed  by  the  legislature,  they  must  find  for  the 
defendant.  Both  of  which  charges  were  refused;  the  jury  re- 
turned a  verdict  for  the  plaintiff,  tor  the  sum  of  one  thousand  dol- 
lars, and  a  judgment  was  rendered  accordingly. 

S.  F.  Rice,  for  the  plaintiff  in  error. — The  proof  very  clearly 
shows  that  the  plaintiff  below  was  interested  with  the  defendant 
and  others,  in  the  contract  which  was  made  for  the  improvement 
of  the  navigation  of  the  Coosa.  The  agency  which  he  had  as  one 
of  the  commissioners  of  the  State  in  making  the  contract,  utterly 
disqualified  him  from  undertaking  its  performance  himself,  or 
from  being  concerned,  either  directly  or  indirectly,  with  others. 
[9  Porter's  Rep.  40,  68;  1  Ala.  Rep.  34,  622;  4  Yeates'  Rep.  84; 
1  Caine's  Rep.  104;  5  Mass.  Rep.  385,  541;  4  Id.  370;  11  Wheat. 
Rep.  258;  8  Johns.  Rep.  444;  6  Id.  194.]  The  duties  of  the 
plaintiff  as  a  commissioner,  did  not  cease  when  the  contract  was 
made,  but  he  was  to  supervise  its  completion.  Both  the  first  and 
the  second  charges  should  have  been  given.  [See  5  Mass.  Rep. 
641,  and  Pamphlet  Acts  of  Legislature  of  1837,  p.  13;  Acts  of 
1838,  p.  62  ] 
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W.  B  Martix,  for  the  defendant. — The  facts  do  not  show 
that  the  plaintifT  participated  in  a  contract  which,  as  to  him,  was 
against  policy,  and  which  his  relation  to  the  jsublic  forbid  him 
from  entering  into;  and  there  is,  consequently,  no  error,  either  in 
the  charges  given  to  the  jury,  or  in  those  refused.  [2  A.  K. 
Marsh.  Rep.  542;  7  Taunt.  Rep.  246;  11  Serg't  &  R.  Rep.  164; 
13  Serg't  &  R.  Rep.  29;  4  Mass.  Rep.  370;  8  Id.  385;  2  Bing. 
Rep  242;  Chit,  on  Con.  216-7;  3  Term  Rep.  418;  1  Monr.  Rep. 
199;  3  Am.  Com.  L.  Cases,  361  ] 

COLLIER,  C.  J.— By  the  act  of  the  19th  of  December,  1837, 
it  was  provided  that  a  board  of  commissioners  to  consist  of  three 
persons,  should  be  elected,  to  be  designated  the  board  of  Coosa 
river  commissioners;  who  should,  before  entering  upon  the  dis- 
charge of  their  duties,  take  and  subscribe  an  oath,  faithfully  to 
discharge  the  duties  of  their  office  to  the  best  of  their  skill  and 
ability.  The  board  were  authorised  to  choose  one  of  their  num- 
ber president,  &c.,  to  appoint  agents,  &c.,  with  such  compensa- 
tion as  they  might  consider  just  and  reasonable;  and  for  their  ser- 
vices the  commissioners  were  to  receive  the  sum  of  four  dollars 
per  day.  They  were  also  vested  with  power  to  cause  a  survey 
to  be  made  by  an  engineer,  <kc.  of  the  Coosa,  and  an  estimate  of 
the  probable  cost  of  the  removal  of  the  impediments  which  ob- 
struct its  navigation  for  flat  or  keel  boats  descending  at  a  low 
stage  of  water,  from  the  head  of  the  ten  islands  to  the  foot  of  the 
falls  at  the  town  of  Wetumpka.  Further,  they  were  authorised 
to  adopt  the  cheapest  and  most  practicable  plan  of  removing  ob- 
structions between  the  points  mentioned,  by  letting  the  same  to 
contract,  in  divisions  or  sections,  to  the  lowest  responsible  bidder, 
after  having  given  thirty  days  notice  in  the  papers  of  Mobile,  <kc. 
This  statute  appropriated  the  sum  of  thirty  thousand  dollars  for 
the  purpose  of  carrying  into  effect  the  object  of  its  enactment. — 
The  subsequent  act  of  the  1st  of  February,  1839,  appropriated 
the  further  sum  of  thirty  thousand  dollars  for  the  same  purpose; 
both  acts  authorise  the  President  of  the  Board  to  draw  checks  on 
the  Cashier  of  the  Bank  of  the  State,  in  favor  of  any  person  to 
whom  money  may  be  due  for  work  done,  or  service  rendered  un- 
der a  contract  with  the  board. 

The  question  in  this  case  is.  can  the  president  of  the  board  of 
commissioners,  elected  by  the  legislature,  and  acting  under  the 
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authority  of  the  statutes  cited,  associate  himself  with  others,  and 
make  a  contract  with  the  board  for  the  completion  of  the  work, 
which  they  were  authorised  to  let  out  and  supervise?  It  may  be 
laid  down  generally,  that  agents  cannot  at  the  same  time  take 
upon  themselves  incompatible  duties  and  characters;  or  become 
actors  in  a  transaction  in  which  they  have  an  adverse  interest  or 
employment.  [Story's  Ag.  11,  31-2.]  This  rule  is  founded  up- 
on the  plain  and  obvious  consideration,  that  the  principal  bargains 
for  the  exercise  of  the  disinterested  skill,  diligence,  and  zeal  of 
the  agent  for  his  exclusive  benefit,  in  the  business  about  which 
he  is  employed.  "It  is  a  confidence,"  says  Mr  Justice  Story, 
"necessarily  reposed  in  the  agent,  that  he  will  act  with  a  sole  re- 
gard to  the  interest  of  his  principal,  as  far  as  he  lawfully  may." 
Further,  "it  may  be  said  with  reference  to  christian  morals,  that 
no  man  can  faithfully  sei-ve  two  masters,  whose  interests  are  in 
conflict.  If  then,  the  seller  were  permitted  as  the  agent  of  ano- 
ther, to  become  the  purchaser,  his  duty  to  his  principal  and  his 
own  interest,  would  stand  in  direct  opposition  to  each  other;  and 
thus  a  temptation,  perhaps  in  many  cases,  too  strong  for  resistance 
by  men  of  flexible  morals,  or  hacknied  iii  the  common  devices  of 
worldly  business,  w^ould  be  held  out,  which  would  betray  them 
into  gross  misconduct,  and  even  crime.  It  is  to  interpose  a  pre- 
ventive check  against  such  temptations  and  seductions,  that  a 
positive  prohibition  has  been  found  to  be  the  soundest  policy, 
encouraged  by  the  purest  Christianity."  [Story's  Ag.  199,  200.] 
So  unyielding  is  the  rule  of  law  upon  this  point,  that  the  inquiry 
is  never  permitted;  whether  the  agent  who  has  placed  himself  in 
an  antagonistic  position,  has  derived  a  profit  from  the  bargain: 
Whether  he  has  or  not,  it  is  equally  without  obligation  to  bind  his 
principal.  And  whether  he  be  a  sole  agent,  or  united  with  others, 
is  alike  unimportant.     [Id.  201-2.] 

It  is  insisted  that  the  plaintiff"  is  not  entitled  to  recover,  because 
the  agreement  between  himself  and  the  company,  for  an  interest 
in  the  contract  made  by  the  lattter  with  the  commissioners  to  re- 
move obstructions  to  the  navigation  of  the  Coosa,  was  against 
public  policy.  There  can  be  no  question  at  the  present  day,  that 
a  contract  opposed  to  the  policy  of  the  State  is  void,  and  will  not 
be  enforced  by  a  court  of  justice.  [Chitty  on  Con.  519,  4  Am. 
ed.  and  cases  there  cited;  Carrington  vs.  Caller,  2  Stew't  Rep. 
175,  and  cases  cited  in  my  opinion,  commencing  at  page  590; 
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Mitchell  VS.  Reynolds,  1  P.  Wms.  Rcj;.  181;  Hunt  vs.  Knick- 
erbocker, 5  Johns.  Rcj).  3xJ7;  Wheeler  vs.  Russell,  17  Mass. 
Rep.  258;  Patton  vs.  Nicholson,  3  Wheat.  Rep.  204;  Smith  vs. 
Stateshury,  2  Burr.  Rep.  1)21;  Sanchcs  vs.  Davenport,  G  Mass. 
Rep.  201;  Denny  vs  Lincoln,  5  Id.  380;  Swayze  vs.  Hull,  3  Hals. 
Rep.  55.]  In  Mitchell  vs.  Smith,  [1  Binn.  Rep.  118,]  it  was  held 
that  where  a  statute  inflicts  a  penalty,  a  prohibition  is  implied,  and 
a  contract  relating  to  the  oli'cncc  is  void,  although  it  is  not  ex- 
pressly so  declared  by  the  act.  [Seidenbendcr  vs.  Charles,  4 
Serg't  &.  R.  Rep.  150;  Wilson  vs,  Spencer,  1  Rand.  Rep.  70.]  It 
is  not  necessary  that  a  statute  should  im|X)sc  a  penally  lor  doing 
or  omitting  to  do  something,  in  order  to  make  a  contract  void 
which  is  opposed  to  its  oj)eration;  its  policy  may  be  violated, 
though  it  may  contain  no  prohibitory  terms,  or  be  silent  as  to  the 
consequence  of"  a  violation.  [Sharj),  et  al.  vs.  Tecse,  4  Hals. 
Rep,  352;  Tuxberry  vs.  Miller,  19  Johns.  Rep.  311;  Myers  vs. 
The  State,  1  Comi.  Rep.  502.]  In  Gulick  vs.  Baily,  [5  Hals. 
Rep.  87,]  it  was  decided,  tliat  lorbcaring  to  offer  proposals  to  the 
Post  Master  General  for  carrying  the  mail  on  a  certain  route, 
was  not  a  sufficient  consideration  to  sustain  a  promise  to  pay 
money.  That  the  policy  of  the  act  of  Congress  requiring  the 
Post  Master  General  to  invite  proposals,  by  public  advertise- 
ment, is  "to  enlarge  the  number  of  oflers,  to  increase  the  compe- 
tition among  persons  disposed  to  contriict,  and  thereby  not  only 
to  secure  tothe  United  States  faithful  and  capable  carriers,  but  to 
procure  the  performance  of  this  important  public  service  in  the 
best  manner,  and  upon  fair,  just  and  reasonable  terms."  So, 
where  it  was  agreed  between  the  plaintiff  and  defendant,  that  the 
latter  "should  bid  off  the  job"  of  making  a  road  wliich  "was  set  up 
at  auction,"  and  divide  it  with  the  former — in  an  action  by  the 
plaintiff  to  recover  the  value  of  his  interest,  it  was  determined, 
that  the  contract  was  nudum  pactum,  and  a  fraud  on  the  vendor. 
[Wilbur  vs.  How,  8  Johns.  Rep.  4 14.]  The  common  law  goes 
even  beyond  this,  and  is  so  solicitous  to  maintain  its  pui'ity  and 
dignity,  that  it  declares  invalid  any  contract  which  violates  the 
precepts  of  religion,  morality,  or  the  rules  of  public  decency. 
[Gibson  v.  Dickie,  3  M.  «fc  S.  Rep.  403;  Binnington  v.  Wallace, 
4  B.  &  Aid.  Rep.  G50;  Chitty  on  Con.  4  Am.  cd.  513-4-5-6-7-8.] 
And  an  illegal  contract  cannot  be  enforced,  although  both  par- 
ties stand  ill  pari  delicto.     [Roby  vs.  West,  et  al.  4  N.  Ilamp. 
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Rep.  385;  Springfield  Bank  vs.  Merrick,  14  Mass.  Rep.  322,  and 
cases  cited  above.] 

The  true  test  by  which  it  is  ascertained  whether  a  demand 
connected  with  an  illegal  transaction,  is  capable  of  being  enforced 
at  law,  it  is  said,  is,  whether  the  plaintiff  requires  the  aid  of  the 
illegal  transaction,  to  establish  his  case.  [Swan  vs.  Scott,  11 
Serg't  &  R.  Rep.  155;  Simpson  vs.  Bloss,  7  Taunt.  Rep.  246.] 
In  Armstrong  vs.  Toler,  [11  Wheat.  Rep.  258,]  the  court  say, 
where  a  contract  grows  immediately  out  of,  and  is  connected 
with  an  illegal  or  immoral  act,  a  court  of  justice  will  not  lend  its 
aid  to  enforce  it.  So  if  it  be  connected  with  the  illegal  conside- 
ration but  in  part,  yet  if  it  grow  immediately  out  of  it,  though  it 
be  in  fact  a  new  contract,  it  is  tainted  with  it. 

So  strongly  disinclined  is  the  law  to  countenance  contracts  op- 
posed to  sound  policy  and  good  morals,  that  it  has  been  repeat- 
edly held,  that  no  action  will  lie  at  the  suit  oi oi\e  particeps  crimi- 
nis  against  another,  to  recover  a  share  of  the  money  received  on 
such  a  contract.  [Balding  vs.  Pitkin,  2  Caine's  Rep.  147,  and 
cases    cited  in  note  a;  Boyd  vs.  Barclay,  1  Ala.  Rep.  34.] 

We  have  thus  carefully  stated  the  principles  and  cited  authori- 
ties applicable  to  the  question  we  ai'e  considering,  not  because  it 
was  necessary  to  a  decision  of  the  case  in  hand,  but  merely  to 
show  that  the  law  looks  with  detestation  upon  transactions  found- 
ed in  immorality:  and  to  remove,  to  some  extent,  the  vulgar  preju- 
dice against  a  science,  which  takes  its  origin  from  the  purest 
fountain  of  truth. 

Assuming  that  the  witnesses  whose  testimony  is  recited  in 
the  record  are  worthy  of  credit,  and  making  all  inferences  fa- 
vorable to  the  plaintiff,  that  a  jury  could  make,  and  it  is  difficult 
to  conceive  of  a  contract  more  palpably  violative  of  public  poli- 
cy than  that  which  the  court  is  called  on  to  enforce.  The  plain- 
tiff, together  with  two  others,  is  deputed  by  the  State  to  perform 
a  public  trust,  and  to  that  end  is  authorised  to  enter  into  a  con- 
tract to  have  certain  work  done  at  the  lowest  price  ;  himself  and 
associates  are  to  supervise  the  work,  and  to  pay  for  it,  by  check- 
ing upon  the  public  funds,  which  were  made  subject  to  his  order. 
iHe  enters  upon  the  discharge  of  the  trust,  lets  out  the  work;  but 
himself  and  one  of  his  associates  are  interested  in  the  contract,  to 
the  extent  of  one  eighth  each.  iHere  is  a  striking  departure  from 
the  line  of  duty;  he  had  stipulated  with  the  State  and   pledged 
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himself  to  exercise  his  "disinterested  skill,  diligence  and  zeal"  for 
its  "exclusive  benefit  in  the  business."  His  interest  became  ad- 
verse to  that  of  the  State  whenever  he  assumed  the  two-fold  char- 
acter of  contracting  and  being  contracted  with.  He  was  required 
by  the  statutes  under  which  he  acted,  to  have  the  work  well  done, 
and  on  the  best  terms;  yet  he  was  interested  in  having  it  done  in 
such  manner,  as  was  least  expensive  to  the  company  with  which 
he  had  associated,  and  most  expensive  to  the  State.  His  partici- 
pation in  the  contract  without  the  assent  of  the  State,  was  a  fraud 
no  doubt,  detrimental  to  its  interests.  The  case  itself  shows,  that 
so  long  as  cupidity  is  an  attributeof  our  nature,  the  State  must  be  a 
sufferer  in  transactions  with  its  citizens;  unless  the  sentiment 
shall  become  universal,  that  good  morals  and  justice  require  the 
same  measure  of  integrity  in  public,  as  in  private  dealings.  The 
truth  of  this  remark  is  shown  in  the  present  case,  by  the  associa- 
tion which  was  formed,  and  their  modus  operandi.  Look  at  the 
manner  in  which  the  bids  were  made,  ranging  from  §40,000  to 
near  $60,000,  with  the  understanding  no  doubt,  that  the  lowest 
bids  should  be  forfeited,  and  the  highest  secured. 

If  the  plaintiff  had  been  employed  by  an  individual  to  perform 
a  similar  service,  he  doubtless  never  would  have  thought  of  being 
concerned  in  the  contract;  yet  in  such  case  he  would  only  have 
abused  the  confidence,  or  disappointed  the  expectations  of  a  sin- 
gle person.  But  here  he  was  the  agent  of  the  entire  people  in 
their  aggregate  political  capacity.  The  same  rules  apply  to  con- 
tracts with  the  public,  as  With  individuals;  and  what  would  be  a 
fraud  or  immoral,  in  the  one  case,  is  equally  so  in  the  other. — 
True,  in  the  former,  fraud  is  looked  on  with  more  indulgence, 
than  in  the  latter,  and  the  danger  of  detection  is  less.  The  prin- 
ciples of  ethics  njay  not  at  all  times  and  by  all  people,  be  alike  un- 
derstood, yet  the  basis  upon  which  they  rest,  know  "no  variable- 
ness, neither  shadow  of  turning." 

It  is  a  misfortnne  the  sentiment  should  be  so  generally  acted 
on,  that  it  is  allowable  for  all  who  will,  to  make  the  most  they  can 
of  the  State,  either  by  overreaching  its  officers  in  a  contract,  or 
if  more  advantageous,  tempting  them  to  dishonesty  and  fraud — 
that  a  debt  due  the  State  is  the  last  that  should  be  paid — in  fact, 
that  it  is  p)ermissible  to  avoid  it  altogether.  This  feeling  is  unpa- 
triotic, destructive  of  virtuous  principles,  and  calculated  to  bring 
discredit  upon  the  country'. 
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In  the  present  case,  the  commissioners  who  participated  in  the 
contract,  are  not  alone  in  fault;  but  the  other  members  of  the  com- 
pany are  censurable  for  having  associated  with  them;  and  if  the 
State  has  been  prejudiced  by  the  connection,  it  may  be,  if  there 
is  nolegal,  thnt  a  moral  obligation,  at  least,  rests  upon  each  of 
them,  to  repair  the  injury.  But  we  have  seen  that  the  contract 
between  the  plaintiff  and  the  company  was  against  policy,  wheth- 
er the  public  interest  suffered  or  not;  and  consequently,  cannot 
be  enforced.  The  view  taken  by  the  county  court,  is  adverse  to 
that  we  have  expressed. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded. 


MAY,  ET  AL.  v.  NABORS. 

1.  \Vliere  a  bill  single,  not  rendered  negotiable  by  endorsement,  is  entrusted  by 
tlie  payee  to  an  agent  to  collect,  and  he  sells  it  for  a  fair  and  valuable  consi* 
deration,  to  a  third  person,  and  he  to  another,  who  sues  in  the  name  of  the 
payee,  to  his  use,  and  obtains  judgment,  a  court  of  equity  will  considef  him  a 
trustee  for  the  payee,  and  compel  him  to  account  for  the  proceeds. 

Writ  of  Error  to  the  Court  of  Chancery  for  Greene  county. 

The  bill  in  this  case  was  filed  by  Nabors  against  May  and 
others,  and  alleges  that  in  September,  1839,  John  P.  Savage  and 
Asa  White  executed  to  Nabors,  a  writing  obligatory,  for  166 
dollars,  payable  to  him  sixty  days  after  date.  That  in  Decem- 
ber of  the  same  year,  Nabors,  then  residing  in  Jefferson  county, 
committed  the  writing  obligatory  to  one  W.  H.  Patterson  for 
collection,  and  took  his  receipt.  This  recept  describes  the  Wri- 
ting obligatory,  and  contains  an  agreement  to  collect  or  return  it, 
reserving  twenty-five  dollars  due  from  Nabors  to  Patterson. 
The  bill  further  alleges,  that  Patterson  afterwards  transferred  the 
writing  obligatory  to  May,  without  the  knowledge  or  consent  of 
Nabors.     That  May  early  in  1840,  commenced  a  suit  on  it  in 
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the  county  court  of  Greene  county,  and  recovered  judgment 
against  White,  (Savage not  being  served  with  process,)  in  the  name 
of  Nabors,  for  tlie  use  of  May.  That  Patterson  left  the  State 
soon  after  the  transfer  of  the  paper  to  May,  and  is  now  residing 
in  Texas,  and  is  ijisolvcnt.  That  just  before  the  exhibition  of  the 
bill,  Nabors  ascertained  the  fact  of  transfer  to  May,  when  he 
called  upon  him,  showed  him  Patterson's  receipt,  and  requested 
control  of  the  judgment  and  collection  of  the  money,  which  May 
refused. 

The  bill  prays  a  decree  that  May  surrender  all  control  over  the 
judgment  and  collection  of  the  money  to  the  complainant,  and 
that  the  writing  obligatory,  if  required  by  him,  may  be  withdrawn 
from  the  files  of  the  court,  and  for  an  injunction  restraining  May, 
his  attorney,  &c.  from  collecting  the  money. 

The  answer  of  May  denies  all  Imowledge  of  the  transactions 
between  Patterson  and  Nabors,  except  from  information  from  the 
latter,  and  requires  strict  proof  of  all  the  allegations  affecting  hiS 
rights.  It  admits  the  suit  and  recovery  of  the  judgment  against 
White  on  the  writing  obligatory,  in  the  name  of  Nabors  for  h  s 
use,  and  sets  fortli  in  detail,  how  he  acquired  possession  of  tlj< 
paper,  which  was  thus: 

Early  in  1840,  one  Ja's  Hatter  of  Greene  county,  residing  ab<>  t 
a  mile  distant  from  the  residence  of  May,  oficrcd  to  trad(  t. 
writing  obligatory  with  him,  and  then  informed  May  that  hv  ii .  : 
received  it  from  Patterson,  who  then  was  residing  at  Eutaw.  i, 
the  same  county,  in  payment  for  a  quantity  of  corn  deliver'.*!  i 
Patterson.  May  agre(;d  to  give  Hatter,  for  the  bond,  a  qjauu:} 
of  corn,  estimated  at  S?1 10,  a  quantity  of  lumber  and  groc..r.«  .^ 
worth  ^20  and  to  pay  him  S35  in  cash,  when  the  money  sluniiil 
be  collected  on  the  bond  making  in  all  §1CG,  provided  he  should 
be  satisfied  there  were  no  otlsets  against  it  Before  receiv.ng, 
the  bond,  May  went  to  Eutaw  in  company  with  Hatter,  and  call- 
ed on  Patterson  for  information  with  respect  to  the  bond,  and  was 
assured  by  him  that  the  paper  was  perfectly  good,  and  that  there 
were  no  offsets  against  it.  May  having  no  information  or  sus- 
picion that  Patterson  had  fraudulently  or  improperly  sold  the  bond 
to  Hatter,  but  believing  Patterson  had  been  fairly  and  honestly 
the  owner  of  it,  and  also  that  he  had  sold  to  Hatter  for  a  full,  fair 
and  valuable  consideration,  took  it  from  him  on  the  terms  agreed 
on,  and  delivered   the  com,  lumber  and  groceries,  and  bound 
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himself  to  pay  the  remainder  when  collected.  The  evidence  for 
the  complainant  established  the  receipt  of  Patterson;  and  that  of 
the  defendant  May,  very  fully  sustained  his  answ^er  as  to  the  sale 
of  the  bond  by  Patterson  to  Hatter,  and  by  him  to  May. 

The  chancellor  decreed  in  favor  of  the  complainant,  and 
awarded  execution  against  May  on  a  refunding  bond  executed  by 
him  with  sureties,  he  having  collected  the  money  on  the  judg- 
ment, but  directed  the  execution  to  be  credited  with  25  dollars 
and  the  accruing  interest,  that  sum  appearing  from  the  receipt  to 
be  due  from  Nabors  to  Patterson,  and  which  was  to  be  retained 
by  the  latter  out  of  the  note  when  collected. 

Murphy,  for  the  plaintiff  in  error,  insisted  that  the  decree 
should  have  been  in  favor  of  May,  inasmuch  as  Nabors  had  con- 
fided the  bond  to  Patterson  for  collection,  and  thus  enabled  him 
to  perpetrate  a  fraud  upon  Hatter,  and  through  him  upon  May, 
who  was  an  innocent  purchaser  for  a  fair  consideration.  It 
might  also  be  considered  as  within  the  scope  of  Patterson's  au- 
thority to  trade  off  the  note  for  its  value  in  corn.  Another  fea- 
ture in  this  case  distinguished  it  from  a  mere  case  of  agency. — 
Patterson  had  an  actual  interest  in  the  bond  for  the  amount  due 
him  from  Nabors,  and  this  circumstance  would  sustain  a  sale  of  it. 

J.  B.  Clark,  contra,  was  stopped  by  the  court. 

GOLDTHWAITE,  J.— It  is  obvious,  from  the  facts  of  this 
case,  that  a  loss  must  fall  on  one  of  two  innocent  persons;  but  we 
entirely  concur  with  the  chancellor  in  the  opinion,  that  the  equities 
of  these  parties  are  by  no  means  equal.  It  was  apparent  from 
the  writing  obligatory,  that  Nabors  had  never  transferred  the 
legal  interest  to  any  one,  consequently,  any  person  offering  to 
deal  for  it,  was  necessarily  put  on  the  inquiry  as  to  the  right  of 
the  holder.  Had  the  question  been  asked  of  Patterson,  it  is  by  no 
means  improbable  the  defendant  would,  by  his  answer,  have 
seen  he  was  not  authorised  to  dispose  of  it. 

It  is  unnecessary  to  go  into  an  examination  of  all  the  cases 
which  could  be  collected  on  this  subject,  been  use  the  principle 
which  must  govern  this  case,  has  long  since  been  settled  with 
us.  In  Kirk  vs.  Glover,  [5  S.  <fe  P.  340,]  an  attorney  had  taken 
a  bill  single  in  discharge  of  his  client's  judgment,  and  afterwards 
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traded  it  away  without  the  knowledge  of  his  principal.  It  was 
held  that  the  principal  could  ratify  the  unauthorised  act  of  the 
attorney  in  taking  the  bill  single,  and  maint^  trover  against  one 
to  whom  he  had  sold  it.  There,  as  here,  there  was  an  agency, 
but  the  act  of  the  agent  was  without  the  scope  of  his  power,  and 
the  purchaser  was  held  responsible  to  the  actual  owner.  The 
case  of  Gullet  vs.  Lewis,  [3  Stewart,  23,]  turned  on  a  similar 
principle. 

It  has  been  supposed,  the  circumstance  that  the  agent  had  an 
interest  to  a  limited  extent  in  the  money  to  be  collected,  creates 
such  a  destruction  as  will  sustain  his  unauthorised  sale,  but  it  is 
evident  that  no  interest  in  the  writing  obligatory,  was  ti-ansfer- 
jred,  or  intended  to  be  transferred  to  him.  His  interest  was  not 
in  the  note,  but  in  the  collection  of  it.  But  if  it  was  conceded 
that  he  had  a  partial  interest  in  the  note  itself,  the  decision  in 
Lucas  vs.  Kemodle,  [2  Ala.  Rep.,  N.  S.  199,]  settles  that  the 
equity  could  be  reached,  although  the  note  was  actually  trans- 
ferred. 

Decree  affirmed,  with  costs. 


DAVIDSON  &  STRINGFELLOW  v.  SHIPMAN,  et  als. 

1.  A  former  jadgmeot  ia  a  bar  only  in  reference  to  the  subject  matter  of  the  rait, 
and  the  points  there  put  in  issue  and  determined.  'When,  therefore,  it  is  pro* 
posed  to  show,  by  the  record  of  a  judgment,  that  a  certain  matter  was  decid. 
ed,  it  must  appear  from  the  record  that  such  matter  was  in  issue,  and  then  pa. 
rol  evidence  is  admissible  to  show,  that  the  matter,  was,  in  fact,  submitted  to 
the  jury.  If  the  matter  was  not  within  the  issue,  such  testimony  is  not  admis- 
sible, as  it  would  be,  in  cSect,  to  contradict  the  record. 

3.  Upon  the  trial  of  the  right  of  property,  the  issue  being,  that  the  property  le. 
vitdon  teae,  at  the  time  of  the  levy,  subject  to  the  satufaction  of  the  exeeu. 
tion — it  is  not  admissible  to  show,  by  parol,  that  the  invalidity  of  the  mortgage, 
under  which  the  claimant  deduced  his  title,  was  submitted  to  the  jury. 

3.  Such  an  issue  is  an  immaterial  one,  and  no  judgment  should  be  rendered  ob 
the  finding  of  the  jury,  but  the  court  should  award  a  re.pleader. 
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Appeal  from  the  Chancery  Court  of  Tuskaloosa. 

The  bill  was  filed  by  the  plaintiff  in  error,  to  foreclose  a  mort- 
gage on  slaves  and  other  property,  executed  by  Thomas  Craw- 
ford on  the  26th  March,  1839,  to  secure  them  as  his  sureties  up- 
on two  notes  payable  to  the  Branch  Bank  of  Mobile,  on  the  1st 
of  May,  1839  and  1840,  amounting  in  the  whole  to  $12,676  91. 
By  the  terms  of  the  deed,  the  mortgagor  was  to  remain  in  pos- 
session of  the  property  until  the  mortgagees  sustained  loss  or  in- 
jury by  reason  of  default  of  payment.  That  the  mortgagor  made 
default,  and  that  on  the  21st  June,  1841,  the  plaintiffs  in  error 
paid  the  Bank  $14,272  05,  the  amount  due  on  the  notes. 

That  in  the  mean  time  several  persons  had  obtained  judgments 
against  Crawford,  the  mortgagor,  individually,  and  as  a  member 
of  a  firm,  and  writs  of  fieri  facias  issued  thereon,  two  of  which 
m  favor  of  Shipman,  Crane  &  Co.,  being  the  judgments  first 
obtained,  were  levied  on  the  mortgaged  property  on  the  17th 
Ft  hruary,  1841,  and  the  residue  on  the  11th  April,  1841. 

To  the  properly  first  levied  on,  the  complainant  Davidson,  indi- 

illy  interposed  a  claim  under  the  statute  on  the  17th  Feb.  1841. 

the  trial  of  the  right  of  property  came  on  at  the  succeeding 

,L  A  t^^rmofihe  circuit  court;  that  on  the  trial  the  court  excluded  the 
.  1  tgage  as  evidence,  on  the  ground,  1st,  that  but  one  of  the  mort- 
g  ,gies  interposed  a  claim,  and  secondly,  that  the  contingency 
upon  which  the  mortgagees  were  entitled  to  the  possession  of  the 
p  operty,  had  not  happened — and  that  the  jury  rendered  a  ver- 
dct  subjecting  the  property  to  the  paymeirtof  the  executions. 

To  the  property  levied  on  under  the  remaining  executions,  the 
complainants  jointly,  on  the  1st  July,  1841,  interposed  a  claim, 
which,  at  the  succeeding  term  of  the  court,  resulted  in  the  con- 
demnation of  the  property  to  satisfy  the  executions;  that  on  the 
trial  of  the  issue,  the  plaintiffs  in  execution  objected  to  the  admis- 
sion of  the  mortgage  in  evidence,  but  the  court  permitted  it  to  be 
read,  and  the  plaintiff's  excepted;  that  complainants  arc  unable  to 
say  on  what  ground  the  jury  decided,  but  that  as  the  mortgagor 
was  in  possession  at  the  time  of  the  levy  under  the  issue  joined, 
no  other  decision  could  be  made,  as  the  statute  prohibited  them 
from  dismissing  or  discontinuing  their  claim.  That  the  entire 
mortgaged  property  is  not  sufficient  to  satisfy  the  executions,  and 
the  mortgagor  is  insolvent;  that  if  the  property  is  sold  under  the 
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executions,  it  may  be  carried  abroad  and  dispersed,  &c.  The 
prayer  was  for  an  injunction,  &c. 

The  defendants,  by  their  answers,  rely  on  the  trials  at  law,  up- 
on which  they  insist  the  main  question  in  issue  before  the  jury 
was,  whether  the  deed  of  mortgage  was  bonajide,  or  fraudulent 
and  void. 

A  great  amount  of  testimony  was  taken  to  prove  what  trans- 
pired at  the  trials,  and  among  others,  that  of  the  Judge  whotrie<l 
ihe  cause,  who  states  that  the  main  question  on  the  trial  before 
the  jury  was.  as  to  the  validity  of  the  mortgage;  th.nt  the  plaintiff 
objected  to  its  going  to  the  jury  on  the  ground,  that  on  its  face  it 
was  fraudulent  and  void  as  to  creditors;  but  it  was  permitted  to 
be  read  in  evidence.  That  evidence  was  introduced  on  both 
sides,  one  party  endeavoring  to  prove  it  fraudulent,  and  the  other, 
that  the  deed  and  the  whole  transaction  connected  with  it,  was 
fair  and  bona  fide.  That  he  charged  the  jury,  that  the  main 
question  was,  whether  the  mortgage  was  fair  and  bona  fide,  and 
supported  by  a  good  consideration,  or  whether  it  was  fraudulent 
and  intended  to  defeat  creditors — that  he  stated  the  badges  of 
frauds,  &c.     He  does  not  recollect  all  the  charges  given. 

One  of  the  counsel  for  the  plaintiffs  states  the  same  in  sub- 
stance as  the  Judge,  as  to  what  took  place  on  the  trial,  and  in  ad- 
dition, that  no  point  or  objection  was  made  as  to  the  frame  of  the 
issue. 

One  of  the  counsel  for  the  claimant  proved,  that  the  Judge,  in 
addition  to  charging  on  the  question  of  fraud,  told  the  jury  that 
the  possessory  interest  of  Crawford,  the  mortgagor,  was  subject 
to  sale  under  execution,  and  has  no  recollection  that  any  testimo- 
ny was  offered  to  impeach  the  transaction  as  fraudulent.  Ano- 
ther of  their  counsel  testified,  that  the  fact  that  the  property  was 
in  possession  of  the  mortgagor,  was  relied  on  by  the  plaintift's 
counsel,  and  charged  on  by  the  court.  Much  other  testimony 
was  taken  to  prove  what  took  place  on  the  trial  of  the  cause. 

The  mortgagors  took  possession  of  the  skives  about  the  last  of 
June,  1841.  It  also  appears  from  the  proof,  that  the  complain- 
ants paid  the  debt,  to  secure  them  from  which  the  mortgage  was 
made. 

The  chancellor  considering,  that  from  the  decisions  of  this 
court,  the  validity  of  the  mortgage  was  involved  in  the  issue  sub- 
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mitted  to  the  jury,  that  their  finding  was  conclusive  against  the 
complainants,  and  dismissed  the  bill. 

The  dismissal  of  the  bill  is  now  assigned  for  error. 

Crabb  &  Cochran,  for  plaintiffs  in  error,  made  the  following 
points: 

1.  The  only  right  in  the  mortgagor  (defendant  in  execution) 
subject  to  levy  and  sale,  was  the  possession  of  the  mortgagor, 
which  he  legally  had  at  the  time;  the  right  of  the  complainants  be- 
ing then  a  mere  equity.  [3  S.  &  P.  397;  5  ib.  192;  5  Porter,  182.] 
Such  being  the  case,  the  verdict  and  judgment  was  a  condemna- 
tion of  the  interest  only  of  the  defendants  in  execution,  and  did 
not  affect  the  equity  of  plaintiffs  in  error.  Such  would  be  the 
law  if  the  ordinary  issue  had  been  tried,  but  in  this  case,  the  issue 
was  special,  and  confined  the  jury  to  the  time  of  the  levy. 

2.  The  omission  to  set  up  an  equitable  defence  in  a  suit  at  law, 
or  an  unsuccessful  attempt  where  no  defence  can  be  made,  will 
not  pi'eclude  a  party  from  relief  in  chancery.  [1  W.  C.  C.  R. 
320;  3  Ala.  406;  2  Leigh,  474;  1  Dana,  99, 109;  3  Stewart,  9, 
155;  1  S.  &  P.  135;  5  Porter,  547;  4  Litt.  159;  3  Dess.  323;  1 
Car.  Law  R.  534;  Cook's  R.  30,  id.  242.] 

3.  Or  when  defence  at  law  is  doubtful,  and  the  jurisdiction  of 
chancery  undoubted.  [17  Johns.  384;  3  Caines'  C.  1;  10  Joiin- 
son,  587.] 

4.  At  the  time  the  claim  was  interposed,  as  the  debt  was  not 
paid,  the  right  was  purely  equitable. 

5.  A  judgment  of  a  court  of  concurrent  jurisdictipn  is  conclu- 
sive only  as  between  the  same  parties  and  privies  upon  the  same 
subject  matter  directly  in  question  in  another  court;  but  not  if  it 
comes  collaterally  in  question,  or  is  incidentally  cognizable,  or 
only  inferrable  by  argument  from  the  judgment.  [Duchess  of 
Kingston's  case,  20  State  Trials,  538;  1  Starkie  Ev.  190,  201, 
§  59,  65.]  In  this  suit  the  object  is  different  from  that  at  law — 
the  subject  matter  is  different — the  parties  are  different.  The 
question  of  fraud  was  at  most,  a  mere  incidental  or  collateral 
question  in  the  court;  it  was  a  matter  of  inference;  but  to  be  an  estop- 
pel, it  must  appear  from  the  record  to  be  the  same.  [4  Conn.  276; 
10  Wend.  80;  3  East  346;  1  Esp.  R.  43;  2  Johns.  24;  4  Day,  274, 
431;  5  Conn.  127;  Greenleafs  Ev.  572;  13  Wend.  419.] 

6.  To  be  an  estoppel,  it  must  be  mutual,  but  if  the  plaintiffs  in 
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execution  had  filed  a  bill  to  redeem,  the  judgment  at  law  if  against 
them,  would  not  have  precluded  them  from  insisting  on  the  fraud, 
if  it  existed.     [1  Pain's  R.  525,  Greenl.  Ev.  503.] 

7.  As  to  the  judgments  in  favor  of  Shipman,  Crane  &.  Co.  there 
can  be  no  pretence  that  the  question  of  fraud  has  been  tried. 

8.  Lastly,  as  creditors  of  Crawford  individually,  they  arc  enti- 
tled in  equity  to  satisfaction  out  of  his  estate  in  preference  to  the 
creditors  of  the  firm  of  Crawford  &  llines.  [1  Story's  Eq.  627, 
75;  17  Vesey,  205;  5  Cranch  34.] 

Peck  «fe  Clark,  for  defendants  in  error. — The  finding  by  the 
jury  on  the  trial  of  the  right  of  property  where  the  issue  is  gene- 
ral, is  conclusive  between  the  parties  to  it,  as  has  been  repeatedly 
held  by  this  court,  and  is  a  condemnation  of  the  property,  abso- 
lutely, in  discharge  of  the  execution.  [5  Porter,  182;  6  ib.  447; 
2  Ala.  Rep.  314.] 

As  between  these  parties,  the  question  is  res  judicata,  not  only 
as  to  those  questions  which  were  in  point  of  fact  adjudged  by  the 
court,  but  is  alike  decisive  upon  all  points  that  were  in  issue  and 
properly  determinable.  [9  Porter,  351.]  In  all  cases  where  the 
claimant  relies  upon  a  deed  as  the  foundation  of  his  claim,  the  va- 
lidity of  the  deed  is  necessarily  put  in  issue,  and  must  be  adjudi- 
cated. 

But  upon  these  trials,  except  those  upon  the  executions  of 
Shipman,  Crane  &  Co.,  the  question  of  the  validity  of  the  mort- 
gage deed,  was  in  fact  passed  upon  by  the  jury,  under  the  charge 
of  the  court,  as  is  shown  by  the  testimony.  The  question,  th3re- 
fore,  argued  by  the  opposite  counsel,  founded  upon  the  language 
in  which  the  issue  is  couched,  has  no  application.  The  forum  in 
which  to  litigate  their  rights  was  selected  by  themselves — the 
issue  was  made  up  under  the  direction  of  the  court,  as  the  statute 
requires,  without  objection  from  them,  and  they  were  permitted 
under  it  to  litigate  the  question  o(  fraud  vel  iion,  and  upon  the 
best  established  principles  of  law,  the  judgment  is  binding  on  all 
courts  of  concurrent  jurisdiction. 

As  to  the  casca  of  Shipman  &  Co.  in  which  the  deed,  on  the 
motion  of  the  plamtiffs,  was  excluded  from  the  jur}',  tlie  plaintiffin 
error  is  in  no  better  condition.  If  the  court  erred  in  excluding 
the  deed,  the  party  complaining  of  it  should  have  taken  advan- 
tage of  it  on  error;  it  cannot  be  redressed  in  chancery.     But  the 
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plaintiff  holds  the  affirmative  of  the  issue,  and  must  have  proved 
that  the  property  v^'as  liable  to  his  execution,  otherwise  he  could 
not  have  obtained  judgment  of  condemnation. 

If  the  defendants  in  error  have,  as  is  alleged,  obtained  an  ad- 
vantage over  their  adversaries,  it  was  not  unfairly  obtained,  nor 
was  it  the  result  of  fraud,  accident  or  mistake,  in  the  legal  sense  of 
the  term,  and  therefore  a  court  of  chancery  has  no  power  to  de- 
prive them  of  it. 

ORMOND,  J. — It  is  the  settled  law  of  this  court,  that  the  pos- 
sessory interest  of  a  mortgagor,  or  of  the  maker  of  a  deed  of 
trust,  may  be  sold  under  execution,  and  by  a  purchase  at  such 
sale,  the  purchaser  acquires  such  an  interest  only  as  the  defen- 
dant in  execution  has  in  the  property.  In  this  there  is  no  diffi- 
culty, as  no  one  claiming  title  to,  or  an  interest  in  the  property, 
would  be  concluded  thereby.  But  when  a  claim  is  improperly 
interposed,  as  by  a  mortgagee,  when  the  law  day  has  not  arriv- 
ed, many  embarrassing  questions  arise — for  as  the  plaintiff  in 
execution  has  an  undoubted  right  to  attack  the  validity  of  the 
deed,  or  impeach  it  for  fraud,  it  becomes  difficult,  if  not  impossi- 
ble, to  determine,  after  a  verdict  in  favor  of  the  plaintiff  in  execu- 
tion, whether  the  entire  property,  or  only  the  possessory  interest 
of  the  defendant  in  execution,  was  condemned  by  the  jury. 

To  avoid  this  diiliculty,  this  court  intimated,  in  Perkins  &  El- 
liott v.  May  field,  [5  Porter,  193,]  "that  the  issue  should  always 
conform  to  the  nature  of  the  interest  sought  to  be  subjected,  if 
an  equity  of  redemption,  it  should  be  so  expressed — and  if  there 
is  no  qualification,  it  must  be  supposed  to  be  the  entire  interest" 
which  is  proceeded  against."  This  rule  was  found  to  be  imprac- 
ticable, and  that  there  was  no  middle  ground,  but  to  proceed 
against  the  interest  of  the  defendant  in  execution,  whatever  that 
was.  Finally,  in  The  Planters  and  Merchants  Bank  of  Mob.le 
V.  Willis  &  Co.  [5  Ala.  770,j  it  was  held  that  the  only  proper 
issue  was,  that  Hhe  property  levied  on  was  subject  to  the  execu- 
tion." And  in  Williams  &  Battle  v.  Jones,  [2  Ala.  319,]  it  was 
suggested  that  where  the  moi'tgogee  or  trustee  could  not  inter- 
pose a  claim  in  consequence  of  the  right  of  the  defendant  in  exe- 
cution to  the  possession,  that  a  court  of  chancery  would  inter- 
fere and  ascertain  the  interest  of  the  defendant  in  execution  sub- 
ject to  sale. 
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The  executions  of  Shipman,  Crane  &  Co.  were  levied  on  the 
mortgaged  property,  whilst  the  defendant  in  execution,  by  the 
terms  of  the  deed,  was  entitled  to  the  possession  of  the  property, 
and  whilst  that  state  of  things  continued,  the  mortgagees  interpos- 
ed a  claim  under  the  statute.  At  the  trial,  the  court  very  proper- 
ly excluded  the  mortgage,  and  the  property  was  condemned  to 
the  satisfaction  of  the  executions. 

Various  other  judgments  being  obtained  against  the  mortga- 
gor, executions  issued  thereon  against  him,  and  with  those  of 
Shipman,  Crane  &  Co.  were  on  the  11th  April,  1841,  and  whilst 
the  mortgagor  was  entitled  to  the  possession  of  the  mortgaged 
property,  levied  thereon.  About  the  21st  June,  1841,  the  mort- 
gagees having  paid  the  debt  for  which  they  were  sureties,  and  to 
secure  which  the  mortgaged  deed  was  made,  they  subsequently, 
on  the  1st  July,  1841,  interposed  a  claim  for  trial  of  the  right  of 
property. 

The  cases  of  Shipman,  Crane  &  Co.  were  dismissed  in  conse- 
quence of  the  previous  trial,  and  judgment  in  their  favor.  The 
other  cases  were  tried  upon  an  issue,  that  the  property  levied  on 
by  the  execution,  was  at  the  time  of  the  levy,  to  wit,  on  the  11th 
April,  1841,  liable  to  the  satisfaction  of  the  plaintifTs  execution. 
The  juiy  under  this  issue  found  in  favor  of  the  plaintiif  in  execu- 
tion, and  condemned  the  slaves  levied  on  to  the  payment  of  the 
debts,  and  the  question  to  be  determined  is,  whether  the  verdict 
and  judgment  is  conclusive  against  the  validity  of  the  deed, 

Th6  general  rule  of  the  conclusiveness  of  judgments,  is  the  one 
laid  down  by  Chief  Justice  DeGrey,  in  the  Duchess  of  Kingston's 
case.  "That  tlic  judgment  of  a  court  of  concurrent  jurisdiction 
directly  upon  the  point,  is  as  a  plea,  a  bar,  or  as  evidence  conclu- 
sive, between  the  same  parties,  upon  the  same  matter  directly  in 
question  in  another  court."  This  celebrated  judgment  has  been 
ever  since  recognized  in  England  and  the  U.  States  as  a  correct 
exposition  of  the  rule.  Some  difficulty  has,  however,  been  found 
to  exist,  and  some  discrepancies  will  be  discovered  upon  an  exa- 
mination of  the  numerous  cases  on  this  question  as  to  the  mode  of 
ascertaining  what  was  the  point  in  issue  between  the  parties,  and 
whether  proof  aliunde  for  that  purpose  is  admissible,  or  whether 
the  point  must  not  appear  from  the  record,  [See  the  numerous 
cases  on  this  head  collected,  and  arranged  by  Cowen  juid  Hill, 
3  vol.  Phil.  Ev.  826,  848.] 
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Necessarily,  parol  evidence  must  be  admitted  to  identify  the 
subject  matter  of  the  suit.  "Every  fact  which  exists  on  record, 
must  be  proved  by  the  record,  but  when  the  question  is  as  to  the 
real  subject  matter  of  the  suit,  or  to  show  a  bar  to  another  suit,  the 
identity  of  the  cause  of  action  may  be  proved  by  other  than  re- 
cord evidence.  [Parker  v,  Thompson,  3  Pick.  See  also  Cist  v. 
^eigler,  16  S.  &  R.  282;  Robinson  v.  Windham,  9  Porter,  397.] 

A  former  judgment  is  a  bar  only  in  reference  to  the  subject 
matter  of  the  suit,  and  the  points  there  put  in  issue  and  determin- 
ed; where,  therefore,  it  is  proposed  to  show,  by  the  record  of  a 
judgment,  that  a  certain  matter  was  decided,  it  must  appear  from 
the  record,  that  such  matter  was  in  issue,  and  then  parol  testi- 
mony may  be  admitted  to  show  that  the  matter  was  in  fact  sub- 
mitted to  the  jury.  If  the  matter  was  not  within  the  issue,  such 
testimony  is  not  admissible,  as  it  would  be,  in  effect,  to  contradict 
the  record.  [Manny  v.  Harris,  2  Johns.  24;  Gardner  v.  Buck- 
bee,  3  Cow.  120;  Burt  v.  Stcrnburg,  4  Cow.  559;  Wood  vi 
Jackson,  8  Wend.  9.]  There  are,  however,  numerous  adjudica- 
tions by  courts  of  the  highest  respectability,  which  hold  a  much 
more  restricted  doctrine,  and  assert  that  it  must  appear  from  the 
record  itself,  that  the  matter  again  sought  to  be  brought  in  ques- 
tion, was  directly  in  issue  in  the  former  suit,  and  that  parol  testi- 
mony in  aid  of  the  record,  is  inadmissible.  [Sintzeninck  v.  Lu- 
cas, 1  Esp.  43;  Church  v.  Leavenworth,  4  Day,  274;  Smith  v. 
Sherwood,  4  Conn.  276.] 

Admitting,  then,  as  it  seems  to  be  the  more  reasonable  doc- 
trine, and  better  adapted  to  the  proper  administration  of  justice, 
that  parol  evidence  is  admissible  to  prove  that  a  particular  matter 
was,  in  fact,  submitted  to  the  jury,  and  ])assed  on  by  it — such 
matter  being  in  issue — the  question  here  is,  what  was  put  in  issue 
by  the  pleadings,  and  therefore,  proper  to  be  passed  upon  by  the 
jury?  It  was  not  that  the  property  levied  on  was  liable  to  the  ex- 
ecution of  the  plaintiff,  in  which  event,  as  has  been  previously 
shown,  the  validity  of  the  deed  would  have  been  directly  put  in 
issue;  but  it  was,  that,  when  the  levy  was  made,  the  property  was 
subject  to  the  satisfaction  of  the  execution.  Now,  it  is  most  ob- 
vious, that  the  question  here  presented  for  the  determination  of 
the  jury,  did  not  involve  the  validity  of  the  mortgage.  On  the 
contrary,  it  admits,  by  implication,  its  binding  force.  Such  being 
the  state  of  the  case,  it  was  inadmissible  to  prove,  by  evidence 
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aliunde,  that  the  validity  of  the  mortgage  was  passed  on  by  the 
jury.  It  is  very  clearly  proved,  that  the  validity  of  the  mortgage 
was  contested  before  the  jury;  but  who  can  undertake  to  say  its 
invalidity  was  found  by  the  jury.  It  was  not  necessary  that  they 
should  pass  upon  it;  and,  therefore,  non  constat^  that  they  did 
pass  upon  it  There  would  be  no  security  whatever  for  private 
rights,  if  an  estoppel  could  thus  be  created  by  parol  testimony  not 
warranted  by  the  record. 

In  this  case,  it  ap|)ears  that,  when  tlie  levy  was  made,  the  de- 
fendant in  execution  liad  such  an  interest  in  the  property  as  could 
have  been  seized  and  sold  by  the  sherifl',  but  that  this  possessory 
interest  had  ceased  to  exist  when  the  claim  was  interposed.  From 
that  time  the  possession,  or,  at  least,  the  right  to  the  possession, 
was  vested  in  the  mortgagees;  and  their  demand  of  the  sheriff  put 
an  end  to  his  right  to  retain  the  slaves.  [Magee  v.  Carpenter,  4 
Ala.  475.]  It  results  from  this,  necessarily,  that  the  only  proper 
issue  to  be  tried  was,  the  validity  of  the  mortgage;  and  that  the 
issue  which  was  tried,  was  wholly  immaterial,  and  did  not  war- 
rant the  court  in  rendering  judgment  upon  it ;  but  that  it  should 
have  awarded  a  repleader.  [Bennet  v.  Holbeck,  3  Saunders, 
818,  note  6.] 

These  views  are  decisive  of  the  case.  The  defendants  do  not 
attempt  to  invalidate  the  mortgage  for  fraud,  except  so  far  as  Ae 
complainants  were  supposed  to  be  concluded  on  that  point  by  the 
verdict  of  the  jury;  and  it  is  but  justice  to  the  chancellor  to  add, 
that  his  opinion  coincided  with  those  here  expressed;  but  he 
yielded  his  own  opinion  to  the  decision  of  this  court  in  the  late 
case  of  the  Planters'  and  M.  Bank  v.  Willis  &  Co.  [5  Ala.  Rep.] 
In  so  doing,  he  gave  to  that  decision  an  effect  not  intended  by  tliis 
court.  All  that  we  meant  to  determine  was,  that,  upon  tlie  pro- 
per issue,  whether  before  or  after  the  law  day  had  arrived,  a  ver- 
dict by  the  jury  against  the  claimant  would  be  conclusive  of  liis 
rights  under  the  deed. 

This  court  has  undoubtedly  the  power  to  proceed  and  render 
a  decree  in  this  case;  but  as  the  court  of  chancery  would  have 
had  the  power,  in  it»  discretion,  to  permit  an  amendment  of  the 
answer,  so  as  to  raise  the  question  of  fraud  in  fact,  we  think  it 
proper  to  remand  the  c^use  for  further  proceedings ;  but  as  both 
parties  appear  to  be  equally  in  fault,  this  is  not  considered  a  pro- 
per case  for  costs;  each  party  will,  therefore,  pay  his  own  costs  in 
this  court. 
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JUDGE  OF  BENTON  COUNTY  COURT,  use,  tc.  v. 

PRICE,    ET    AL.  * 

1.  An  administrator,  de  bonis  nov,  cannot  cause  hie  predeccFsor  and  sureties  to 
be  sued  upon  the  administration  bond  executed  by  them,  where  no  judgment 
or  decree  has  been  obtained  against  the  principal  therein,  for  the  breach  of  hia 
duty  as  administrator. 

Weit  of  error  to  the  Circuit  Court  of  Benton, 

> 

This  was  an  action  of  debt,  at  the  suit  of  the  plaintiff  in  error, 
against  the  defendants.  The  suit  was  brought  for  the  use  of 
James  L.  Simmons,  administrator  de  bonis  non,  with  the  will 
annexed,  of  Wm.  Burns,  deceased,  against  Wm.  C.  Price,  the 
late  sheriff  of  Benton,  and,  ex  officio,  the  predecessor  of  Sim- 
mons in  the  administration  of  Burns'  estate,  and  Thomas  R.  Wil 
liams  and  Isaac  Hayncs,  bis  sureties  in  the  bond,  which  he  had 
executed  for  the  faithful  jxjrformance  of  his  official  duties. 

The  declaration  jjUeges,  that,  on  the  14th  of  January,  1842,  the 
grant  of  administration  to  Price  was  revoked,  and  on  the  same 
day,  letters  of  administration  were  regularly  granted  by  the  or- 
phans' court  of  Benton  to  Simmons,  the  real  plaintiff;  that  the 
administrator  de  bonis  non  has  made  a  special  demand  of  his  pre- 
decessor of  the  assets,  &c.,  unadministered;  and  that  he  has 
failed  and  refused  to  deliver  up  and  hand  over  the  same.  It  is 
averred,  that  Price  has  converted  the  estate  of  the  decedent,  of 
the  valije  of  four  thousand  dollars.  Many  special  breaches  of  the" 
defendants'  bond  are  stated,  which  need  not  be  here  particularly 
noticed.  The  defendants  demurred  to  the  declaration,  and  their 
demurrer  being  sustained,  a  judgment  was  rendered  against  the 
plaintiff. 

S.  F.Rice,  for  the  plaintiff  in  error.  * 

Wm.  B.  Martin  and  T.  A.' Walker,  for  the  defendants. 

COLLIER,  C.  J. — The  question  presented  for  the  considera- 
tion of  this  court,  is,  whether  the  plaintiff's  action  can  be  main- 
tained 1     It  is  said  that  an  administrator  de  bonis  non  is  entitled 
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to  all  the  assets  which  remain  in  specie,  and  were  not  adminis* 
tared  by  the  first  executor,  or  administrator.  [3  Bac.  Ab.  19, 
20,  1  Lomax's  Ex'rs.  33G.]  But  if  the  property,  in  any  of  the  ef- 
fects of  the  deceased,  have  been  changed  by  the  original  executor 
or  administrator,  and  have  vested  in  him  in  his  individual  capaci- 
ty, they  cannot  be  recovered  by  an  administrator  d&  bonis  non, 
[Ibid.  Dodson  v.  Simpson,  2  Rand.  Rep.  294.}  So,  if  the  pre- 
vious administrator  have  wasted  or  converted  the  estate,  his 
representatives  cannot  be  called  to  an  account  by  his  successors 
in  the  administration.  [1  Lomax's  Ex'rs.  337-8;  Wernic  v. 
McMurdo,  5  Rand.  Rep.  51  ;  Hagthorp  v.  Hook,  1  G.  6z:  Johns. 
Rep.  270;  Cheatham  v.  Burlbot,  9  Leigh's  Rep.  580;  2  Por- 
ter's Rep.  550'] 

In  the  case  of  the  Judge  of  tlie  Madison  county  court  v.  Loo- 
ney,  et  al.,  [2  Stcwt.  <ic  P.  Rep.  70,]  an  action  of  debt  was 
brought  in  the  name  of  the  judge,  the  obligee  of  the  bond, 
against  an  executor  and  his  sureties.  The  breaches  assigned 
were  :  the  failure  of  the  executor  to  return  an  inventory  and  ap- 
praisement; an  account  of  sales;  to  make  settlement  of  the  af- 
fairs of  the  estate ;  or  to  pay  the  persons,  for  whose  use  the  suit 
was  brought,  a  legacy,  which  it  was  the  object  of  the  action  to 
recover.  A  demurrer  to  the  declaration  was  sustained  upcto  the 
^ound,  that  the  suit  upon  the  bond  was  not  maintainable,  until 
the  amount  claimed  was  ascertained  by  a  settlement  in  the  coun- 
ty court  or  otherwise.  [See,  also.  The  Ordinary  v.  Williams  and 
Parkman,  et  al,  1  Nott  &  McC.  Rep.  587;  The  Ordinary  v.  Pow- 
ers, 2  Id.  213.]  The  case  of  the  Judge  of  the  Limestone  county 
court  V.  French,  [3  Stewt.  &  P.  Rej).  2G3,]  was  an  action  against 
one  of  the  sureties  in  an  executor's  bond,  to  recover  a  distributive 
share  of  the  testator's  estate.  The  order  of  the  orphans'  court 
professed  to  be  a  final  settlement  with  the  executor,  ascertained 
the  amoimt  due  each  distributee,  and  the  number  of  them,  but  did 
not  state  their  names,  or  render  a  decree,  either  joint  or  several,  in 
their  favor.  The  court  was  of  opinion,  tliat  a  decree  of  the  or- 
phans' court,  upon  the  final  settement  of  the  accounts  of  an  ex- 
ecutor or  administrator,  would  support  an  action  against  his  sure- 
ties in  the  bond,  if  the  money  could  not  be  collected  of  their  prin- 
cipal. But  it  was  held,  that,  as  the  settlement  was  not  followed 
by  an  order  against  the  executor  for  the  payment  of  the  money, 
it  did  not  authorize  a  suit  against  his  sureties.     In  the  Judge  of 
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the  Limestone  county  court  v.  Coalter,  et  al.,  [Id.  348,]  it  was  do 
cided,  that,  before  suit  can  be  brought  on  the  bond,  assets  must 
be  fixed  in  the  hands  of  the  executor,  and  the  inability  to  make 
the  money  out  of  him,  must  be  established  :  that  the  order  of  the 
judge  of  the  county  court  to  pay  a  specific  sum  to  a  distributee,  is 
tantamount  to  a  judgment  of  devastavit,  and  sufficiently  estab- 
lishes the  fact  of  assets  being  in  the  hands  of  the  executor  or  ad- 
ministrator. If,  in  such  case,  execution  had  been  sued  out,  and 
returned  nulla  bona,  it  would  have  shown  the  default  of  the  execu- 
tor, and  authorized  a  suit  against  the  sureties  on  the  bond.  [See 
Faulk  V.  The  Judge  of  Monroe  County  Court,  2  Porter's  Rep. 
538 ;  Thompson,  Judge,  &c.,  v.  Searcy  and  Fearn,  6  Porter's 
Rep.  393;  Coney  v.  Williams,  ct  al.,  9  Mass.  Rep.  114;  Stew- 
art V.  Treasurer  of  Champaign  County,  4  Ohio  Rep.  98  ;  Jones  v. 
Anderson,  4  McC.  Rep.  113.] 

In  the  goods  of  Hall,  [1  Hagg.  Rep.  139,]  an  action  at  common 
law  being  brought  in  the  Archbishop's  name,  by  the  administra- 
tor de  bonis  non,  against  the  executor  of  the  original  administra- 
tor, for  the  balance  of  the  intestate's  estate,  the  ecclesiastical  court 
directed  the  bond  to  be  attended  with,  on  the  trial  at  law, 
security  being  given  to  indemnify  the  Archbishop  against  costs. 
There,  the  suit  was  brought  against  the  executor  of  the  adminis- 
"trator  alone,  without  joining  the  sureties  of  ihe  latter,  and  the  de^ 
cision  of  the  court  went  only  to  the  extent  we  have  stated.  Whe- 
ther the  condition  of  tlie  administration  bond,  under  the  22  &  23 
Chas.  II.  c,  10,  s.  1,  subjects  the  obligor  to  an  action  where  none 
can  be  maintained  here,  we  will  not  stop  to  inquire.  It  may, 
however,  be  remarked,  that  the  condition  defines  the  duties  re- 
quired with  some  degree  of  particularity,  and  that  the  case  cited, 
is  the  only  adjudication  we  can  find  touching  the  right  of  the  ad- 
ministrator de  bonis  non  to  put  the  bond  in  suit  against  his  prede- 
cessor, before  he  has  recovered  a  judgment  against  him.  [1  Lo- 
max's  Ex'rs.  338  ;  1  Williams' Ex'rs.  334.] 

By  a  statute  passed  in  1806,  it  is  enacted  that,  "if  it  appear 
upon  examination  that  any  administrator  hath  embezzled,  wasted 
or  misapplied  all,  or  any  part  of  the  decedent's  estate,  or  shall  re- 
fuse or  neglect  to  give  bond,  with  security  as  aforesaid,  the  said 
(orphans')  court  may  forthwith  revoke  or  repeal  the  letters  of  ad- 
ministration;  and  thereupon  grant  letters  of  administration  to 
such  other  person  or  persons,  having  a  right  thereto,  as  will  give 
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bond  in  manner  and  form  aforesaid ;  who  may  have  actions  of 
trover,  detinue,  account,  and  on  the  case,  for  such  goods  or  chat- 
tels as  came  to  the  possession  of  tlie  former  administrator,  and 
were  withheld,  wasted,  embezzled,  detained,  or  misapplied  by 
any  of  them,  and  no  satisfaction  made  for  the  same."  [Clay*s 
Dig.  221,  §  4.]  This  act,  it  is  true,  gives  to  the  administrator  de 
bonis  non  a  remedy  in  some  cases,  in  which  he  had  none  at  the 
common  law ;  but  it  does  not  authorize  the  bond  to  be  put  in  suit; 
it  merely  gives  an  action  against  the  original  representative  for 
the  detention,  wasting,  embezzlement  or  misapplication  of  the 
goods  and  chattels  of  the  intestate  that  have  come  to  his  hands. 
We  have  seen  tliat  neither  of  the  actions  provided  by  the  statute, 
or  any  other,  would  lie  where  the  assets  of  the  estate  had  been 
wasted,  or  converted  ;  and  the  act  only  applies  where  letters  of 
administration  have  been  revoked  and  granied  to  another  for  ei- 
ther of  the  causes  mentioned  in  it. 

Whether  it  would  not  be  competent,  in  the  absence  of  any  ev- 
press  legislation  upon  the  subject,  for  the  administrator  de  bonis 
non  to  cause  the  bond  to  be  sued  on  against  the  first  administrator 
alone,  and  to  allege  as  a  breach,  a  refusal  to  deliver  over  tlie  goods 
that  remain  ift  his  hands  unadministercd,  we  will  not,  as  it  is  un- 
necessary, undertake  to  determine.  It  may  be  questionable 
whether  such  an  action  can  be  maintained,  even  where  letters  of 
administration  have  been  revoked  for  the  causes  mentioned  in 
the  statute,  where  the  assets  have  been  wasted  or  converted; 
but  be  this  as  it  may,  it  is  perfectly  clear  upon  the  authorities 
cited  that  the  sureties  cannot  be  sued,  either  jointly  or  alone,  until 
a  judgment  or  decree  has  been  first  obtained  against  their  princi- 
pal, and  an  execution  issued  thereon,  prove  to  be  unproductive. 

Without  undertaking  to  consider  any  particular  objection  to 
the  declaration,  we  ai*c  brought  to  the  conclusion  that  the  action 
cannot  be  sustained  ;  the  judgment  of  the  circuit  court  is  conse- 
quently affirmed. 
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CROOM  V.  DAVIS,  ET  AL. 

1.  A  Coiirt  of  equity  has  no  jurisdiction  to  relieve  a  debtor  from  applying  tut  h'i0 
discharge,  under  the  act  Vj  abolish  imprisonment  for  debt,  on  the  ground  that 
he  has  removed  his  property  from  this  to  another  ytate  to  avoid  paying  his 
creditor.  The  right  to  a  discharge  is  a  legal  question  with  which  a  cowt 
of  equity  has  nothing  to  do. 

2.  When  a  debtor  applies  to  be  discharged,  under  the  act  abolisliing  imprisonment 
for  debt,  and  his  schedule  shows  that  he  has  property  m  another  State,  he  is  not 
compelled  to  bring  it  into  the  jurisdiction  of  this,  as  a  condition  of  his  dist- 
charge. 

Writ  of  Error  to  the  Court  of  Chancery  of  the  3d  District  of 
the  Southern  Division. 

N  The  case  made  by  the  bill  is  this  : 

"  Croom  had  sued  out  bailable  process  against  Davis,  for  a  debt 
of  1500  dollars  or  more,  by  reason  of  which  he  was  arrested; 
and  in  order  to  discharge  himself  from  custody,  applied  to  a 
justice  of  the  peace,  to  obtain  the  benefit  of  the  act  to  abolish  im- 
prisonment for  debt,  by  filing  a  schedule  of  his  estate.  His 
schedule  enumerates  some  articles  of  personal  property  of  small 
value,  as  being  in  Sumter  county  in  this  State,  and  14  slaves,  3 
horses  and  1  mule,  as  being  in  the  State  of  Mississippi ;  also,  320 
acres  of  land  in  Sumter  county.  The  bill  charges,  that  Davis 
has  no  title,  legal  or  equitable  to  the  land ;  that  the  personal  es- 
tate, in  Sumter  county  is  of  value  scarcely  sufficient  to  pay  the 
expenses  of  getting  and  selling ;  and  that  the  slaves,  horses  and 
mule  were  run  off  from  this  State  by  him,  to  avoid  the  payment 
of  the  debt  due  to  the  complainant,  and  other  debts.  That  the 
schedule,  although  it  may  be,  in  point  of  fact,  so  that  the  com- 
plainant cannot  controvert  it  by  saying  he  believes  it  to  be  untrue, 
is,  nevertheless,  when  coupled  with  the  removal  of  the  property 
out  of  this  State,  a  fraudulent  evasion  of  the  act  referred  to. 

The  bill  prays,  that  the  sheriff  of  Sumter  county  may  be  re- 
sti'ained  from  discharging  Davis  from  custody,  without  his  de- 
livery of  the  slaves,  horses  and  mule  ;  and,  also,  that  Davis  may 
be  restrained  from  availing  himself  of  his  application  for  dis- 
charge, until  he  surrenders  the  same  property. 
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The  injunction  was  granted  by  the  register  of  the  court ;  but 
afterwards,  on  motion  of  the  defendant,  the  bill  was  dismissed  for 
■want  of  equity. 

Smith,  for  the  plaintiff  in  error,  urged,  that  a  court  of  chancery 
must  hav^  jurisdiction  of  tlie  case  made  by  the  bill,  otherwise  a 
gross  evasion  of  the  act  abolishing  imprisonment  for  debt,  [Clay's 
Digest  70,]  must  be  tolerated. 

Inge,  contra^  insisted,  that  there  was  no  evasion,  by  the  de^ 
fendant,  Davis,  of  the  act  referred  to  ;  the  case  made  by  the  bill, 
is  one  which  is  not  covered  by  .the  statutes ;  and  is  an  attempt 
tp  create  a  remedy  wlvere  none  ha»  been  given  by  law. 

GOLDTHWAITE,  J.— The  case  made  by  the  complainant's 
bill,  is  that  of  a  debtor  removing  his  property  from  the  State  for 
the  purpose  of  avoiding  the  payment  to  his  credior;  and  the  ques- 
tion to  be  examined  is,  whether  a  debtor,  on  this  condition,  can 
be  restrained  from  availing  himself  of  his  application  to  be  dis- 
charged from  arrest,  under  the  act  abolishing  imprisonment  for 
debt. 

The  bill,  in  effect,  concedes  that  the  creditor  cannot  prevent 
the  debtor's  discharge  by  resorting  to  any  of  the  modes  given 
by  the  act  itself,  and  relief  in  equity  is  asked  under  the  impres- 
sion that  the  debtor  is  required  by  good  conscience  to  bring  the 
property,  enumerated  in  his  schedule,  within  the  jurisdiction  of  the 
State,  the  more  especially  when  that  property  has  been  carried 
from  it. 

The  statement  of  this  case  would  seem  almost  to  prove  that 
this  is  a  matter  to  be  determined  by  the  court,  acting  upon  the  ap- 
plication for  the  discharge  from  arrest — for  what  aid  can  be  ex- 
pected from  a  court  of  equity  in  restraining  a  party  from  pursu- 
ing a  remedy  to  which  he  is  entitled  at  law  I  He  either  has  the 
right  to  be  discharged,  or  has  not  the  right ;  but  the  court  to 
which  he  applies,  must  make  the  decision,  and  we  are  not  aware 
of  any  course  of  practice  which  will  authorize  the  interference  of 
a  court  of  equity. 

But,  as  it  may  not  be  satisfactory  merely  to  decide  that  the 
bill  was  properly  dismissed,  because  containing  no  ground  for 
equitable  interposition,  we  shall  proceed  to  give  our  reasons  for 
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supposing  that  the  debtor's  discharge  could  not  be  prevented  by 
his  omission  to  bring  the  property,  enumerated  in  his  schedule, 
within  the  jurisdiction  of  the  State.  We  recently  had  occasion, 
in  the  caseof  Wade  v.  Judge,[January  Term,  1843,]  to  give  a  con- 
struction to  the  act  abolishing  imprisonment  for  debt,  [Clay's  Di- 
gest 70,]  and  then  held,  that  it  was  to  be  construed  in  pari  mate- 
ria  with  the  several  acts  for  the  relief  of  insolvent  debtors,  it  form- 
ing a  part  of  the  same  system  of  laws.  We  also  collated  the  se- 
veral statutes,  and  shewed  that  the  schedule  operated  as  a  trans- 
fer of  the  property  within  the  State  ;  that  with  respect  to  money, 
choses  in  action,  or  other  property,  which  might  be  in  the  debt- 
oi''s  immediate  possession,  that  is,  about  his  person,  or  near  at 
hand,  it  would  be  competent  for  the  court  to  direct  such  should 
be  delivered  previous  to  the  discharge  becoming  effectual ;  but 
we  declined  to  consider  how  far  that  would  operate  on  property, 
real  or  personal,  of  the  debtor  without  the  State. 

It  is  scarcely  possible,  if  it  had  been  intended  that  a  debtor 
should  not  be  discharged  when  he  owned  property  without  the 
State,  unless  he  procured  it  to  be  brought  within  it,  that  such  in- 
tention should  not  have  been  expressed,  and  the  necessary  dis- 
tinction made  with  respect  to  lands  which  the  debtor  might  hold 
elsewhere.  Independent  of  the  entire  silence  of  the  statutes,  there 
are  some  enactments  which  seem  to  indicate  that  the  legislation 
was  intended  to  operate  only  on  property  within  the  State.  Thus 
the  act  of  1807,  [Clay's  Digest,  274,  §  3,]  provides,  that  all  the 
estate  discovered  by  the  prisoner,  shall  be  vested  in  the  sheriff  of 
the  county  where  the  lands,  tenements,  goods  or  chattels  shall  be 
found.  The  same  act  [§  4]  also  provides  for  the  issuing  of  gar- 
nishee process  to  persons  owing  the  debtor,  or  having  effects  of 
his  in  their  possession.  The  act  of  1824,  [Clay's  Digest,  278,  § 
19,]  directs  that,  in  cases  where  insolvents  have  been  heretofore 
discharged,  and  no  proceedings  have  been  had  to  collect  the 
debts,  &c.,  and  the  schedules  have  been  returned  to  the  clerk  of 
the  county  court,  the  judge  shall  appoint  one  or  more  commis- 
sioners to  collect  and  recover  the  debts,  property  and  estate  due 
such  insolvents. 

That  the  authority  conferred  by  these  enactments  can  only  be 
exercised  within  the  State,  is  evident  from  the  terms  used ;  and  it 
might  well  be  questioned,  if  legislation  had  been  attempted  to  af- 
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feet  property  in  other  States,  how  far  such  legislation  would  be 
effectual. 

Are  we  then  authorized  to  presume  it  was  intended  by  our 
Legislature  to  prevent  a  debtor's  discharge,  unless  he  brings  with- 
in the  jurisdiction  of  this  State  property  held  by  him  in  another  ? 
We  have  already  shown  such  a  presumption  is  not  warranted  by 
the  language  used ;  and  that  the  contrary  presumption  may  be 
inferred.  It  might  also  be  urged,  that,  to  require  it,  would  not  be 
consistent  with  the  spirit  of  our  laws,  which  inflict  imprisonment 
ooly  as  a  punishment  for  fraud.  Independent  of  statutory  enact- 
ment, there  seems  to  be  no  reasons  which  require  the  debtor 
should  be  forced  by  imprisonment  to  bring  his  property  within  this 
State,  because  his  creditor  has  chosen  to  pursue  him  here.  In 
addition  to  this,  the  property  might  be  subjected  to  damage  and 
expense  by  the  removal ;  or  it  might  be  charged  in  execution 
or  attachment,  after  rendering  the  schedule,  and  before  the  debtor 
could  remove  it. 

Doubtless  the  debtor,  who  removes  his  property  to  avoid  his 
creditor,  is  entitled  to  little  commiseration,  but  if  his  schedule  is 
made  in  conformity  to  the  statute,  and  is  not  controverted  by  the 
creditor,  the  mere  fact  that  he  has  removed  his  property  to  an- 
other State  to  avoid  the  debt,  will  not  be  sufficient  to  prevent  his 
discharge.  Until  the  removal  of  property  with  such  intent  is 
made  illegal  or  criminal,  a  court  of  equity  is  powerless  to  aid  the 
creditor  beyond  the  provisions  of  the  existing  laws. 

Decree  affirmed,  with  costs. 


HALL  v.  HILLIARD. 

1.  An  order  cannot  be  made  in  vacation,  at  the  instance  of  a  stranger  to  the  judg- 
ment, to  arrest  the  execution  of  a  writ  of  habere  facias  poasesnonem,  although, 
after  its  execution,  if  improperlj  tamed  out  of  possession,  be  may,  in  certain 
cases,  on  motion  to  the  Court,  be  reAored  to  the  possession. 


44-  ALABAxMA. 


Hall  V.  Hiiliard. 


Error  to  the  Circuit  Court  of  Mobile. 

This  was  a  petition  by  the  plaintiff  in  error  to  the  Judge  of  the 
sixth  judicial  circuit,  praying  an  order  to  restrain  the  sheriff  from 
executing  a  writ  of  habere  facias  possessionem  which  had  issued 
upon  a  judgment  to  which  he  was  not  a  party.  The  Judge 
granted  the  order  in  vacation,  and  at  the  return  term  of  the  writ, 
on  motion  of  the  plaintifls  in  the  judgment,  quashed  the  order  so 
made.  From  this  judgment,  this  writ  is  prosecuted  by  the  pe- 
titioner, who  assigns  for  error  the  judgment  of  the  court,  quash- 
ing the  restraining  order. 

Campbell,  for  plaintiff  in  error. 
Adams  and  J.  Gayle,  contra. 

The  cause  was  submitted  without  argument.      '        '       •  ' " 

ORMOND,  J.— In  the  case  of  Howard  and  Holman  v.  Ken- 
nedy's ex'rs,  [4  Ala.  Rep.  592,]  this  court  held  that  it  was  GoRn- 
petent  for  a  court  which  had  rendered  a  judgment  in  ejectment, 
to  set  aside  the  writ  of  habere  facias  possessionem,  after  it  had 
been  executed  at  the  instance  of  a  stranger,  not  in  privity  With  tfie 
defendant,  and  having  prima,  facie!,  a  valid  title  to  the  premises 
from  which  he  had  been  ejected.  The  ground  of  that  decision 
was,  that  one  was  turned  out  of  a  possession  prima  facie,  vaKd 
by  the  process  of  the  court  issuing  upon  a  judgment,  to  which  he 
was  not  a  party,  and  of  which  he  had  no  notice,  and  therefore 
no  opportunity  to  defend  against,  and  might  sustain  irreparable 
injury,  if  the  court  did  not  interpose  in  this  summary  mode,  and 
prevent  the  abuse  of  its  process. 

In  the  present  case,  the  application  is  not  to  restore  the  party 
to  a  possession  of  which  he  has  been  improperly  deprived,  through 
the  medium  of  the  process  of  the  court,  but  is  an  effort  by  a  stran- 
ger to  the  judgment,  to  restrain  the  sheriff  from  executing  the 
process  which  has  regularly  issued  upon  it. . 

This  application  appears  to  us  entirely  novel — our  researches 
have  pot  enabled  us  to  find  any  case  in  which  it  has  been  allove- 
ed;  and  its  allowance  appears  to  us  to  be  pregnant  with  so  much 
mischief,  and  the  practice  to  be  sq  liable  to  abuse,  that  we  are  un- 
willing to  set  the  precedent. 
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Upon  a  motion,  by  a  stranger  to  the  judgment,  to  vncate  the 
writ  of  possession  executed,  the  title  under  whieli  he  claims  the 
extraordinary  interposition  of  the  court,  is  open  to  be  controvert- 
ed, and  he  must  make  out, to  the  satisfaction  of  the  court,  on  no- 
tice to  the  plaintiff  in  the  ejectment,  at  least  a  prima  facie  title, 
which  the  plaintifl"  did  not  controvert  on  oath.  For,  if  the  facta 
upon  which  the  relief  was  sought  were  contested,  it  would  not  be 
proper  that  the  court  should  act  in  this  summary  way,  but  should 
leave  the  party  as  in  oilier  eases,  to  seek  redress  in  the  usual 
mode. 

But,  if  the  application  could  be  made  ex  parte,  by  a  strangerto 
the  judgment,  to  prevent  the  execution  of  the  pVocess  of  the  court, 
the  interposition  of  the  court  would  be  frequently  obtained  on 
partial  or  incorrect  statements  of  the  facts;  and  it  is  not  difficult 
to  foresee,  that  the  most  mischievous  consequences  would  result 
from  the  obstiniction  which  would  be  inter{x>sed  to  the  execu- 
tion of  legal  process. 

Nor  is  any  such  extraordinary  remedy  necessary  to  the  protec- 
tion of  our  citizens.  The  sheriff  is  a  responsible  officer,  and  acts 
at  his  peril,  if  he  exceeds  his  authority,  and  as  has  been  shown, 
if  one  not  a  party  to  the  suit,  is  prejudiced,  he  may  in  a  proper 
case,  be  summarily  restored  to  his  rights.  Further  protection 
than  this  cannot  be  granted  without  danger  of  improper  interfer- 
ence with  the  rights  of  the  plaintiff. 

From  what  has  been  stated,  it  follows  that  the  Judge  should 
not  have  granted  the  prayer  of  the  petition,  and  by  consequence, 
did  not  err  in  quashing  the  order  improvidcntly  made  upon  it. 

Let  the  judgment  be  affirmed. 


RIVES  &  OWEN  V.  WILBORNE. 

1.  Where  the  affidavit  of  the  claimant  of  property  levied  on  by  execution,  describes 
the  execution,  the  property  levied  on,  and  when ,  and  asserts  that  the  right  there- 
to h  in  the  clnimanfTthiR  jb  a  sufficient  conipliance  with  the  statute,  although 
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the  affidavit  is  dated  on  the  day  the  sheriQ''8  indorsement  shows  the  execution 
was  placed  in  his  hands,  and  four  days  before  the  same  was  levied. 
2.  Where  personal  property  is  levied  on  by  attachment,  and  a  replevy  bond  exe- 
cuted, conditioned  to  have  the  same  forthcoming  to  abide  such  judgment  as  may 
be  rendered  in  the  cause,  the  property  cannot  be  levied  on  by  an  execution,  the 
lien  of  which  is  not  paramount,  until  it  is  dischsu'ged  frtmi  all  liability  to  satisfy 
the  attachment  on  the  judgment  therein. 

Writ  of  Error  to  the  Circuit  Court  of  Sumter. 

This  was  a  trial  of  the  right  of  property  under  the  statute,  in 
which  the  plaintifls  in  error  were  the  plaintiffs  in  execution,  and 
the  defendant  the  claimant.  The  material  facts  of  the  cause,  as 
well  as  the  questions  of  law  proposed  to  be  revised,  are  shewn  by 
a  bill  of  exceptions  sealed  at  the  instance  of  the  plaintiffs.  1.  The 
plaintiffs  moved  the  circuit  court  to  dismiss  the  claim  on  the 
ground  that  the  affidavit  made  by  the  claimant  was  insufficient. 
It  was  verified  before  a  justice  of  the  peace,  who  attests  it  as  of 
the  22d  February,  1841,  and  it  affirms  that  "two  negroes,  name- 
ly, one  negro  man  by  the  name  of  Alfred,  aged  about  twenty-five 
years,  and  one  negro  boy  named  Bill,  aged  about  fifteen  years, 
levied  on  as  the  property  of  Richard  Wilborne,  by  virtue  of  two 
executions,  one  in  favor  of  James  Rhodes  and  the  other  in  favor 
of  Rives  and  Owen,  that  issued  from  the  county  court  of  Sumter 
county,  in  February,  1841,  is  his,  the  deponent's,  own  right  and 
property."  The  motion  to  dismiss  was  overruled;  and  thereup- 
on, an  issue  was  made  up  under  the  direction  of  the' court*  and 
submitted  to  the  jury,  to  determine  whether  the  slave,  "Bill,"  was 
subject  to  the  plaintiff's  execution.  2.  On  the  trial,  the  plaintiffs 
called  a  witness,  who  proved  that  the  slave  in  question  was  in 
the  possession  of  the  defendant  in  execution,  at  the  time  he  was 
levied  on.  The  claimant  then  produced  three  writs  of  attach- 
ment against  the  estate  of  the  defendant  in  execution,  issued  on 
the  6th  and  9th  days  of  May,  and  the  11th  of  June,  in  the  year 
1840,  returnable  to  the  term  of  the  county  court  of  Sumter,  then 
next  succeeding,  all  of  which  were  regularly  levied,  previous  to 
their  return,  on  the  slave  "Bill."  He  also  introduced  a  replevy 
bond,  in  one  of  the  attachments,  and  proved  that  the  claimant  was 
the  defendant's  surety  therein,  for  the  replevy  of  the  slaves.  The 
plaintiff^s  execution  was  subsequently  levied.  Judgments  were 
rendered  in  the  suits  commenced  by  attachment,  on  the  8th  day 
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of  Frbruary,  1841.  'Thereupon,  the  claimant  prayed  the  court 
to  charge  the  jury,  that  the  slave,  Bill,  when  levied  on,  was  in  the 
custody  of  the  law,  by  virtue  of  the  levy  of  the  attachments,  and 
the  proceedings  thereon;  and  consequently,  was  not  subject  to  the 
levy  of  the  execution  when  made;  this  charge  was  given  in  the 
terms  in  which  it  was  asked. 

The  questions  now  raised  are,  1.  Should  the  motion  to  dismiss 
the  claim  of  property,  have  been  sustained?  2.  Was  the  charge  of 
the  court  to  the  jury,  correct? 

.  Murphy,  for  the  plulntifTs  in  error,  cited  to  the  second  point, 
Hagan  v.  Lucas,  10  Peter's  Rep.  400;  Pond  v.  Griffin,  1  Ala. 
Rep.  N.  S.  678. 

Bliss  and  Baldwin,  for  the  defendant,  relied  upon  Dunklee  y. 
Fales,  [5  N.  Hamp.  Rep.  527,]  to  show,  that  by  the  return  of  the 
slave  to  the  defendant,  after  his  seizure  under  the  attachments,  he 
became  subject  to  the  execution. 

COLLIER,  C.  J. — The  act  of  1812,  enacts,  that  when  pro- 
perty levied  on  by  execution  shall  be  claimed  by  any  person,  not 
a  party  thereto,  such  person  may  make  oath  to  such  property, 
&.C.  The  oath  of  the  claimant,  it  is  believed,  conforms  very  ful- 
ly to  the  statute — it  describes  the  execution,  the  property  levied 
on,  and  when,  and  asserts  that  the  right  thereto  is  in  the  claimant 
The  transcript  of  the  execution,  which  we  find  in  the  record,  is 
indorsed  by  the  sheriff,  received  the  22d,  and  levied  the  26tli 
February,  1841,  while  the  affidavit  appears  to  have  been  made 
on  the  day  of  its  reception.  This  discrepancy  we  do  not  regard 
as  at  all  material,  and  if  necessary,  would  intend  that  the  sheriff 
was  mistaken  in  the  date  of  his  levy,  or  the  justice  of  the  peace, 
in  the  day  on  which  the  affidavit  was  verified;  the  former  is  per- 
haps the  most  reasonable  inference,  as  the  condition  of  the  clai- 
mant's bond  recites  the  levy  as  having  been  made  on  the  day  the 
execution  was  received. 

2.  In  respect  to  the  second  point,  it  has  been  heretofore  deci- 
ded, that  the  levy  of  an  attachment,  gives  a  lien  to  the  debtor  up- 
on the  property  seized,  and  that  the  lien  thus  acquired,  is  not  lost 
by  the  defendant's  entering  into  the  usual  replevy  bond,  with 
sureties:  Further,,  that  before  the  forfeiture  of  the  bond,  the  es- 
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tate  attached,  caa  neither  be  sold  o;'  levied  on,  by  another  attach- 
ment, or  execution:  That  the  property,  is  at  the  risk  of  the  debtor, 
and  his  sureties,  pending  the  suit,  and  no  principle,  will  tolerate 
any  disposition  of  it,  which  will  prevent  them  from  returning  it  to 
the  shqrifF,  or  in  any  other  manner,  defeat  their  lien.  It  would, 
therefore,  seem  that  it  cannot  be  taken  in  execution  by  another 
creditor,  either  of  the  original  debtor,  or  claimant.  [McRae  and 
Augustin  V.  McLean,  3  Porters  Rep.  138;  Pond  v.  Griffin.  1  Ala. 
Rep.  N.  S.  678.] 

In  Hagan  v.  Lucas,  [10  Peters'  Rep.  400,]  it  appears  that  pro- 
perty had  been  levied  on  by  execution'  from  one  of  the  circuit 
courts  in  this  State,  and  a  bond  given  to  try  the  right,  as  in  the 
present  case;  afterwards,  a  writ  o^  fieri  facias  issued  from  the 
district  court  of  the  L^nited  States,  was  levied  on  the  same  proper- 
ty, and  a  claim  interposed,  as  the  statute  prescribes.  The  dis- 
trict Judge  was  of  opinion,  that  the  proceedings  in  the  State  court 
being  undetermined,  \\\c  projoerty  was  in  the  custody  of  the  law, 
and  not  subject  to  the  levy  by  the  marshal.  The  cause  was  re- 
moved by  writ  of  error,  to  tlie  supreme  court  of  the  United 
States,  where  the  judgment  was  affirmed.  That  court  held,  that 
the  bond  being  conditioned  for  the  return  of  the  property  to  the 
sheriff;  if  the  right  shall  be  adjudged  against  the  claimant,  it  can- 
not be  considered  as  a  substitute  for  the  property  itself.  The 
object  of  the  legislature  in  requiring  such  a  bond  was,  to  insure 
the  safe  keeping  and  faithful  return  of  the  property  to  the  sheriff, 
if  its  return  should  be  required.  If  the  property  should  be  ad- 
judged liable  to  execution,  a  levy  on  it  at  the  suit  of  a  third  per- 
son, would  occasion  a  forfeiture  of  the  condition  of  the  bond — a 
result  so'  repugnant  to  equity,  as  such  a  proceeding  would  occa- 
sion, would  not  be  sanctioned.  Again:  On  giving  the  bond,  the 
property  was  placed  in  the  possession  of  the  claimant — it  is  not 
withdrawn  from  the  custody  of  the  law,  but  the  claimant,  instead 
of  the  sheriff,  is  made  the  custodian.  In  the  hands  of  the  claim- 
ant, under  the  bond  for  its  delivery  to' the  sheriff,  the  property  is 
as  free  from  the  reach  of  other  process,  as  it  would  have  been 
in  the  hands  of  the  sheriff.  [See,  also,  1  Show.  Rep.  174;  3 
Munf.  Rep.  417.]  The  reasoning  of  the  court  in  the  case  cited 
^m  Peters,  applies  with  all  force  to  the  case  at  bar;  for  the  con- 
dition of  the  bond,  is  substantially  the  same  in  each.  They  both 
provide  for  the  return  of  the  property  in  the  event  of  a  decision, 


JANUARY  TERM,  1844.  4» 

Rirm  k.  Owen  r.  Wilbone. 

adverse  to  the  claimant  in  the  one  case,  and  the  defendant  in  at- 
tachment in  the  other. 

The  case  of  McRae  and  Augustin  v.  McLean,  authorises  the 
surety  of  the  defendant,  to  return  the  property  to  the  sheriff  in 
discharge  of  the  bond;  and  can  this  be  done,  if  itis  liable  to  seizure 
on  other  process?  Upon  the  execution  of  the  bond,  the  law  must 
regard  the  property,  as  in  the  custody  of  the  defendant  in  attach- 
ment, «nd  his  surety,  in  order  that  they  may  comply  with  its  con- 
dition. But  it  is  argued  for  the  plaintiffs  in  error,  that  by  the  re- 
turn of  the  slave  in  question,  to  the  possession  of  the  defendant  in 
attachment,  the  lien  of  the  attachment  was  lost,  and  he  became 
subject  to  their  execution;  and  to  sustain  this  argument,  Dunklee 
V.  Falcs,  [5  N.  Hamp.  Rep.  527,]  has  been  cited.  In  that  case 
the  furniture  attached,  was  permitted  by  the  plaintiff,  to  be  re- 
turned to  the  defendant's  possession  without  any  bond  having 
been  first  executed  for  their  safe  keeping  and  delivery.  The 
cOUrf  decided,* that  to  make  a  valid  levy,  the  officer  must  take 
possession  of  the  goods;  and  to  retain  the  lien,  which  the  attach- 
ment creates,  he  must  keep  th6  goods  out  of  the  possession  and 
control  of  the  debtor.  If  he  permit  them  to  go  into  his  posses- 
sion, and  under  his  control,  any  other  creditor  may  attach  and 
hold  them.  This  case  is  entirely  unlike  the  one  before  us.  There, 
the  levy  became  ineffectual  to  continue  the  lien,  because  the  pos- 
session of  the  property  was  returned  to  the  debtor;  here  the  lien 
was  continued  by  the  execution  of  the  replevy  bond;  and  as  by 
law,  the  defendant  in  attachment  might,  under  such  circum- 
stan<5es.  have  the  -custody  of  the  property,  with  the  assent  of  his 
surety,  we  cannot  conceive  that  any  consequence  prejudicial  to 
the  latter,  can  result  from  such  possession.  The  possession  of  the 
debtor  must  be  consistent  w^ith  the  rights  of  the  surety,  and  sub- 
ject to  his  control,  so  as  to  enable  him  to  give  effect  to  those 
rights. 

The  right  of  the  surety  to  return  the  property  to  the  sheriff,  in- 
vests him  with  a  special  property  in  it;  and  to  maintain  that  pro- 
perty, he  .must  be  permitted  to  assert  a  claim  under  the  statute. 
It  follows  from  this  view,  that  the  charge  to  the  jury  was  correct, 
and  the  judgment  of  the  circuit  court  is  consequently  affirmed. 
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STEAMBOAT  ROBERT  MORRIS  AND  OWNER  v. 
WILLIAMSON. 

mi 

1.  The  lien  given  on  a  steam-boat,  by  the  act  of  1836,  for  failing  to  deliver  goods 
aff  specified  in  the  bill  of  lading,  continues  until  the  first  day  of  July  next  after 
the  non-delivery,  according  to  the  terms  of  the  bill. 

2.  The  lien  thus  created,  whea  goods  are  damaged,  is  not  waived  by  their  acpept- 
ance  by  the  consignee  or  owner ;  nor  by  a  receipt  specifying  that  they  have  been 
received  in  good  order  To  make  a  waiver  there  must  be  a  knowledge  of  the 
injury,  and  an  intention  to  abandon  a   remedy ;  or  sone  contract  which  is  in 

'"'consistent  with  the  existence  of  the  Hen.  -»:'■:  f,.' 

--■•'  '  -iA   -.d--< 

'  •  Appeal  from  the  County  Court  of  Sumter  county.  :-jmtti»t 

This  is  a  proceeding,  by  way  of  libel,  commeneed  on  the  18th 
day  of  March,  1840,  against  the  steamboat  Robert  Morris, 
which,  after  seizure,  was  claimed  and  stipulated  for  by  Alphonso 
Brooks. 

Th6  libel  charges,  that  certain  goods,  on  the  28th  day  of 
December,  1839,  were  shipped  on  board  the  steamboat,  at 
Mobile,  in  good  order,  to  be  delivered  in  like  good  ordey,  at 
Gainesville,  to  one  Lewis,  the-'  dangers  of  the  river  only  except-, 
ed,  he  paying  freight  therefor  at  the  rate  of  one  dollar  and  fifty 
cents  per  barrel.  The'contractof  freight  is  evidenced  by  bill  of 
lading,  which  is  exhibited,  and  the  ownership  of  the  goods  is  al- 
leged to  have  been  in  Williamson.  The  goods  are  alleged  to 
have  been  damaged,  to  a  considerable  extent,  on  the  trip,  and  not 
delivered  in  good  order.  .Condemnation  of  the  steamboat,  &c, 
is  prayed  in  compensation  of  the  damage  incurred. 

The  answer  of  the  claimant  denied  the  allegations  of  the  libel, 
and  prayed  that  a  jury  might  inquire  ofahe  same. 

It  also  sets  up  other  matters  of  defence,  which  may  be  thus 
stated.  ^ 

1st.  That  the  goods  were  caused  to  be  delivered  by  the  siensn^ 
boat  according  to  the  undertaking,  and  were  received  on  account 
of  the  libellant  at  Gainesville,  and  were  received  by  him. 

2.  That  the  goods  were  received  by  the  libellant  without  ex- 
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ception  thereto;  and  thereby,  he  then  and  there  released  and 
discharged  a.l  claim  and  lien  on  such  boat. 

3.  That  if  the  goods  were  damaged,  it  was  caused  by  the 
dangers  of  the  river,  and  not  otherwise, 

4.  That  nether  Lewis,  the  consignee,  nor  the  said  Ubeiiant 
paid,  or  offered  to  pay,  the  freight,  or  any  part  of  it,  on  said  goods, 
and  that  the  same  remains  unpaid. 

5.  That  the  libellant  ought  to  be  barred  of-  thia  judgment,  be- 
cause lie  did  not  proceed  to  trial  at  the  first  term  of  the  court  af- 
ter filirig  his  libel. 

The  case  was  submitted  to  the  jury  on  the  libel  and  answer, 
without  any  exception  by  either  party,  and  a  verdict  was  return- 
ed for  the  libellant,  assessing  his  damages  at  436  dollars ;  for 
which,  judgment  of  condemnation  against  the  steamboat  was  ren- 
dered, and  also  against  the  stipulators,  it  having  been  discharged 
on  bond. 

At  the  trial,  the  shipment  of  the  goods  was  proved  by  the  pro- 
duction of  the  bill  of  lading  cont^inmg  the  contract  recited  in  the 
libel.  It  was  also  proved,  that  the  steamboat  proceeded  on  her 
trip  from  Mobile  no  furtJier  than  Demopolis,  \vhere,  the  water 
failing,  she  transferred  the  goods  to  the  stean>boat  Favorite, 
without  the  knowledge  or  consent  of  the  libellant,  to  be  by  her  de- 
livered at  Gainesville,  whither  she  proceeded  with  them.  The 
goods  were  so  much  damaged  when  taken  on  board,  that  the  Fa- 
vorite would  give  no  bill  of  lading  for  them,  and  were  in  such  a 
damaged  condition  that  some  of  the  boxes  containing  them  were 
split  and  broken,  and  had  the  appearance  of  having  been  wet. 
The  contents  of  the  boxes  seemed  to  be  wet  to  some  extent; 
but  they  werC  not  opened  until  after  being  received,  and  after  the 
libellant  had  given  for  them  a  receipt,  stating  that  he  had  received 
them  from  the  Favorite  in  good  order.  The  libellant  was  ad- 
vised, before  receiving  ihe  goods,  not  to  receive  them,  on  the 
ground  that  they  were  damaged;  but  he  replied,  he  had  just  come 
to  the  country,  and  it  might  be  said  he  was  inclined  to  be  diffi- 
cult to  please,  or  the  like;  and,  therefore,  he  would  take  them,  and 
pay  the  freight  The  freight  on  the  goods  was  estimated  at  285 
90-100  dollai-s,  of  which  sum  the  libellant  paid'65  dollars,  and 
applied  to  borrow  the  remainder,  but  did  not  obtain  it;  and  it  re- 
mained unpaid.  There  was  no  proof  that  he  had  tendered  the 
balance  due  of  the  freight  money.     The  day  after  receiving  the 


52  ALABAMA. 


Steamboat  Robert  Morris  and  owner  v.  WiUianison. 


goods,  they  were  examined,  and  found  to  be  much  damaged,  and 
injured  forty  per  cent,  of  their  value.  The  goods  consisted  of 
household  furniture  of  great  value,  and  were  contained  in  boxes 
and  barrels,  and,  thereby,  their  condition  could  not  be  readily  dis- 
covered, or  the  full  extent  of  the  injury  known. 

On  this  state  of  proof,  the  defendant  request(3d  the  court  to  in- 
struct the  jury, 

1.  That  if  the  goods  were  delivered  by  the  steamboat  Favor- 
ite, for  the  steamboat  Robert  Morris,  and  were  received  by  the 
libellant  without  any  exception,  then  no  lien  existed  afterwards 
against  the  last  named  boat. 

This  the  court  refused ;  but  instructed  the  jury,  that  a  lien  would 
exist  against  that  boat  to  the  extent  of  the  damage  sustained,  if 
that  damage  was  done  on  the  Robert  Morris,  unless  the  libellant 
had  expressly  waived  his  right  after  being  advised  of  the  extent 
of  the  injury. 

2.  That  if  the  libellant  received  the  goods  at  Gainesville,  from 
the  steamboat  Favorite,  knowing  they  were  damaged,  and  with- 
out making  exception,  then,  that  ^he  lien  on  the  Robert  Morris 
was  thereby  discharged,  although  the-  libellant  had  not  ascer- 
tained, by  examination,  the  full  extent  of  the  injury  done  thena. 

This  was  refused;  but  the  jury  was  instructed,  that  no  lien 
would  exist  in  such  a  case  for  the  damages  which  the  libellant 
had  ascertained  when  he  received  the  goods;  but  that  a  lien  did 
exist  for  any  damages  the  goods  received  after  they  were  put  on 
board  the  Robert  Morris,  and  before  they  were  delivered  at 
Gainesville,  and  which  the  libellant  had  not  ascertained  at  the  time 
he  received  the  goods  from  the  Favorite. 

3.  That  if  the  boxes  containing  the  goods  plainly  indicated, 
by  their  appearance,  that  the  contents  were  damaged,  and  the  li- 
bellant, having  the  opportunity,  neglected  to  make  the  examina- 
tion, but  received  the  goods  without  making  exception,  then  he 
could  not  enforce  a  lien  against  the  Robert  Morris  for  injuries 
sustained  by  the  goods  upon  their  conveyance. 

This  was  refused,  without  any  attempt  to  modify  it. 

4.  That  it  was  incumbent  on  the  libellant,  before  he  could  sus- 
tain this  proceeding,  to  show  that  he  had  paid,  or  tendered,  the 
entire  freight  on  the  goods. 

This  was  refused ;  and  the  jury  was  instructed,  that  the  boat 
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was  bound  to  deliver  the  goods  according  to  the  bill  of  lading,  be- 
fore it  could  demand  freight  on  them. 

5.  That  it  was  incumbent  on  the  libcllant,  under  the  allegations 
of  the  libel,  to  prove  he  was  prepared  to  pay  the  freight  before  he 
commenced  this  suit.  ' 

This  Was  refused ;  and  the  jury  was  instructed,  that  if  the 
boat  had  parted  with  the  possession  of  the  goods,  it  had  thereby 
lost  its  lien  on  them  for  the  freight,  and  it  was  unnecessary  fiw 
the  libellant  to  prove  a  tender  or  payment,  or  a  readiness  to  pay 
the  freight. 

The  claimant  excepted  to  the  refusal  to  give  the  charges  re- 
quested, and,  alsQ,  to  those  given ;  and  having  appealed  from  the 
judgment  rendered  against  him,  here  assigns  error  in  the  bill  of 
exceptions. 

Bliss,  for  the  plaintiff  in  error,  insisted  that  the  lien  upon  the 
boat  was  waived  by  the  libellant  receiving  the  goods  without  ex- 
ception. If  no  presumption  of  waiver  arose  from  receiving  the 
goods,  it  certainly  did  when  the  libellant  acknowledged  in  vvritiftg, 
that  he  had  received  them  from  the  Favorite  in  good  order.  If 
such  is  the  effect  of  the  admission,  the  charge  given  in  response  to 
that  requested  in  the  first  instance,  is  manifestly  erroneous.  Un- 
der the  circumstances  of  the  case,  it  should  have  been  left  to  the 
jury  to  determine  whether  the  conduct  of  the  libellant  was  a 
Waiver  of  the  lien. 

Metcalfe,  contra,  contended,  that,  if  there  was  injury  sustain- 
ed, the  lien  could  only  be  discharged  by  an  express  waiven  The 
statute  continues  the  lien  until  the  1st  day  of  July  after  the  lien 
attaches.  [Clay's  Digest,  139,  §  22,  23,  24.J  Where  a  statute 
creates  a  lien,  it  is  not  waived  by  an  express  contract,  unless  th« 
contract  is  inconsistent  with  the  lien.  [Peyroux  v.  Howard,  7 
Peters,  324.]  In  the  ordinary  case  of  supplies  fu,mished,  and  a 
credit  given,  the  lien  is  not  waived  when  the  supplies  are  fur- 
nished to  a  foreign  ship.  [Brig  Nelson,  1  Sumner,  73.]  These 
cases  establish,  that  the  notion  of  waiver  can  only  arise  when 
such  is  the  intention  of  the  party. 

COLDTHWAITE,  J.— 1.  It  is  not  pretended  by  the  libel- 
lant's  counsel,  that  there  is  any  lien  on  the  steamboat  independ-. 
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ent  of  th^  statute  ;  and  the  claimant  insists  that,  even  if  a  lien  is 
thus  given,  that  it  must  be  considered  as  having  been  waived  un» 
4ei'  the  circumstances  shown  in  evidence.  .v  .    .-^^ 

The  act  of  183G,  [Clay's  Digest,  139,]  after  giving  a  lien  upon 
steamboats,  or  other  water  craft,  to  any  person  who  shall  furnish 
materials,  labor  or  -sttM'es  for  their  use,  provides  that,  if  .such  lien 
shall  not  be  enforced  on  or  before  the  first  day  of  July  then  next 
erisuing  the  furnishing  of  such  materials,  &c.,  such  lien  shall  cease 
to  exist.  It  provides,  also,  that  this  lien  shall  be  enforced  in  any 
court  having  jurisdiction  of  the  amount  due;  and  specifies  how 
the  boat,&c.,  may  be  replevied.  The  section  of  the  act,  which 
is  supposed  to  govern  this  case,  is  in  these  terms  :  "Whenever  any 
steamboat,  or  other  water  craft,  shall  receive  on  board  any  goods, 
wares,  or  merchandise,  as  freight,  to  be  delivered  at  any  s])eci- 
fied  landing,  and  shall  fail  to  deliver  the  same  as  specified  by  the 
bill  of  lading,  the  owner  or  consignee  of  such  goods,  wares  or 
merchandise  shall  be  entitled  to  a  lien  on  such  boat  or  other  wa- 
ter craft,  to  be  sued  for  and  recovered  in  like  manner." 

it  is  not  pi'obable  the  Legislature  intended  to  provide  only  for 
a-  total  loss  of  the  goods  shipped  ;  for  that,  although  somewhat 
common,,  was  by  no  means  the  most  frequent  cause  of  loss  to  the 
shipper.  When  goods,  which  have  been  received  in  good  order, 
and,  by  the  terms  of  the  bill  of  lading,  are  to  be  delivered,  have 
been  injured  on  board  the  craft,  and  the  injury  is  not  within  the 
exceptions  contained  in  the  bill  of  lading,  they  can  never  be  de- 
livered "  as  specified  by  the  bill  of  lading";  such  an  injury  is  then 
within  the  words,  as  well  as  the  spirit  of  the  enactment. 

We  think  the  statute  intended  to  make  this,  as  well  as  all  the 
other  liens  created  by  it,  determinable  on  the*  first  day  of  July, 
although  that  day  is  only  mentioned  in  connexion  with  materials, 
&,c.,  furnished.  We  are  induced  to  this  conclusion  because,  it  the 
lien  was  to  determine  with  the  departure  of  the  boat,  it  would  bo 
ineffectual  in  all  but  a  very  few  cases  ;  as  it  is  notorious  they 
leave,  in  most  cases,  within  a  few  minutes,  frequently  within 
a  few  seconds  of  the  delivery. 

It  never  could  have  been  intended  to  make  the  lien,  in  cases  of 
injury,  dependent  upon  the  sailing  of  the  craft,  as  it  is  by  the 
course  of  the  admiralty  law.  It  would  be  equally  inconsistent 
to  suppose  the  lien  was  alv/ays  to  continue  ;  for  this  would  ef- 
fectually impede  all  sales  of  vessels  of  this  deseription.     We  con- 
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elude,  then,  that  liens  of  this  description,  in  general,  are  lost,  if  not 
enforced  by  the  1st  of  July,  after  the  injury  ;  though  there  may  be 
cases  which,  from  their  peculiar  circumstances,  would  create  aa 
exception,  by  continuing  the  lien  until  an  opportunity  could  be  a^ 
forded  for  a  seizure. 

2.  The  instructions  of  the  county  court,  with  respect  to  tb« 
supposed  waiver  of*  the  lien,  must  be  understood  in  connexion 
with  the  circumstances  in  evidence ;  and  it  would  have  been 
proper  to  have  charged  the  jury,  that  these  did  not  amount  to  a 
waiver.  Indeed,  it  is  difficult  to  imagine  how  one  can  waive  a 
matter  of  which  he  js  ignorant. 

We  -think  no  presumption  of  waiver  can  arise,  unless  tlie  party 
has  a  knowledge  of  some  injurj'  sustained,  and  some  act  is  done 
with  the  intention  to  waive  the  peculiar  remedy ;  or,  unless  there 
is  a  specific  contract  inconsistent  with  the  existence  of  the  lien, 
[^eyroux  v.  Howard^  7  Peters,  324.  Brig  Nelson,  1  Sumner, 
73.] 

It  is  evident,  that  the  facts  of  this  case  do  not  bring  it  within  any 
of  these  principles  ;  and  that  they  do  not  warrant  the  instructions 
requested  by  the  claimant.  Therefore,  although  the  charges  given 
may  not  be  entirely  correct,  in  the  broad  terms  in  which  some  of 
then?  are  announced,  yet  tliey  had  no  tendency  to  mislead  the  JM- 
ry  when  considered  in  connexion  with  the  evidence.  In  thi». 
connexion,  they  may  be  considered  as  free  from  any  en^or  which 
could  afi'ect  the  verdict.  •• 

Judgment  atfirmed. 
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I.  If  an  execution  be  issued  in  the  lifc-t'.me  of  the  defendant  the  lien  mhybe  cdn< 
tinned  after  his  death  by  an  alias  or  pltiries.  Btlt  if  there  be  a  chasm  by  the 
lapse  of  a  term,  analiaa  cannot  issiie,  but  the  judgment  mast ^  xer'ntdit/  teirt 
faeiat  against  the  personal  representative. 

Error  to  the  Circuit  Court  of  Pike.   .  .  ; 
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This  was  a  motion  by  the  plaintiff  in  error,  to  quash  an  execu* 
tion.  The  facts  were,  that  the  defendant  in  error  obtained  a 
judgment  against  the  intestate  of  the  plaintiff,  upon  which  execu- 
tion issued;  after  which,  and  before  the  return  day  thereof,  intes- 
tate died.  No  other  execution  issued  on  the  judgment  for  more 
than  a  year  afterwards,  when  an  alias  was  issued  and  levied  on 
certain  slaves  of  the  deceased,  in  the  hands  of  the  plaintiff  in  er- 
ror, as  his  administrator. 

Upon  this  state  of  facts,  the  court  overruled  the  motion  to 
quash,  from  which  this  writ  is  prosecuted. 

•   BuFORD,  for  plaintiff  in  error,  cited  4  S.  cfe  P.  237;  3  Ala.  R'ep. 
254;  4  id.  326,  681;  1  Sand.  Rep.  280,  note  8. 
J.  Cochran,  contra. 

ORMOND,  J.— In  the  case  of  Collingsworth  v.  Horn,  [4  S..& 
P.]  this  court  held,  that,  where  an  execution  had  issued  in  the 
life  time  of  the  defendant  to  the  judgment,  and  an  alias  and  plu- 
ries  have  regularly  issued,  after  his  death,  without  the  lapse  of  a 
term,  that  the  lien  of  the  original  execution  was  preserved  ;  and 
that  the  property  of  the  deceased  could  be  sold  under  the  last  ex- 
ecution, without  a  scire  facias  against  his  administrator,  to  revive 
the  judgment. 

In  this  case,  there  is  no  controversy  about  the  lien  of  the  first 
execution.  The  only  question  i§,  whether,  in  the  event  of  the 
death  of  the  defendant  in  execution,  after  an  execution  had  issued 
against  him,  apluries  may  be  issued  after  the  lapse  of  more  than  a 
year,  without  reviving  the  judgment  against  the  administrator. 

We  think  it  very  clear,  that  the  execution  was  issued  irregu- 
larly in  this  instance.  According  to  the  case  cited  from  4  Stew. 
&  Port.,  it  was  allowed  thus  to  continue  the  lien  created  by  the 
first  execution,  and  to  levy  and  sell  under  an  alias  or  phwies. 
Here,  then,  was  a  chasm  by  the  intervention  of  two  entire  terms. 
There  was,  therefore,  no  connecting  link  between  the  original 
and  alias  executions;  and  the  latter  being  issued  after  the  death 
of  the  defendant,  was  irregular,  witl\out  a  scire  facias  against  his 
personal  representative  to  revive  the  judgment.  .  .    '      . 

The  judgment  of  the  court  below,  overruling  the  motion  to 
quash  the  execution,  must  be  reversed ;  and  a  judgment  quashing 
the  execution,  be  here  rendered.  •• 
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THE  STATE  v  HARKINS. 

1.  TheCircBtt  Court  canoot  refer  to  the  Supreme  Court,  aa  novrl  and  difficult,  m 
question  of  law  arising  in  a  criminal  case,  until  it  has  rendered  judgment  therein. 

On  points  referred  as  novel  and  difficult  from  the  Circuit  Court 
of  Shelby.  :. 

The  defendant  was  indicted  for  an  assault  and  battery,  with 
the  intent  to  murder;  and  upon  an  affidavit,  that  John  W.  Wig- 
gins, who  resided  in  the  State  of  Mississippi,  was  a  material  wit- 
ness for  him  on  the  trial,  that  he  could  not  prove  the  same  facts, 
(all  of  which  were  particularly  stated,)  by  any  other  witness 
within  his  knowledge,  he  moved  the  court  for  a  commission  to 
toko  the  deposition  of  the  witness ;  his  motion  was  overruled, 
the  cause  continued,  and  the  question,  whether  a  deposition  coold 
.  he  taken  and  received  as  evidence  in  such  a  case,  was  referred 
to  this  court  for  its  decision,  as  novel  and  difficult. 

The  Attorney  General  for  the  State,  moved  to  dismiss  the 
case  on  the  ground,  that  this  court  could  not  take  jurisdiction  of 
a  case  referred  as  novel  and  difficult,  until  it  had  been  tried  in  the 
primary  court. 

Peck,  for  the  defendant. 

COLLIER,  C.  J.— The  18th  section  of  the  act  of  1820,  pro- 
vides, "that  the  judge- of  the  circuit  court  may,  at  discretion,  on 
a  point  reserved,  motion  in  arrest  of  judgment,  or  for  a  new  trial, 
in  any  criminal  case,  respite  the  judgment  of  sentence,  and  reserve 
such  point  or  motion  for  the  Supreme  Court  at  their  next  suc- 
ceeding term;  and  in  such  case,  the  Supreme  Court  shall  pro- 
nounce judgment,  sentence  or  decree,  as  the  law  directs,  and 
award  execution  accordingly."  [Clay's  Dig.  294,  sec.  32.]^  By 
the  first  section  of  the  thirteenth  chapter  of  the  penal  code,  it  is 
enacted,  "  Whenever  in  any  criminal  case,  either  on  the  trial,  or 
on  demurrer,  or  on  motion  in  arrest  of  judgment,  any  point  or 
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question  shall  arise,  which,  in  the  opinion  of  the  presiding  judge, 
is  novel  and  difficult,  it  shall  be  his  duty,  on  request,  to  reserve 
such  point  or  question  distinctly  upon  the  record,  for  the  revision 
of  the  Supreme  Court  at  its  next  gucceeding  tejm,  and  the  pre- 
siding judge  shall  proceed  to  render  judgment  on  the  conviction  ; 
but  the  execution  of  the  judgment  shall  be  suspended,"  &c.  It  is 
needless  to  consider  whether  the  last  statute  does  not  fully  pro- 
vide for  the  subject  matter  embraced  by  the  first,  and,  of  conse- 
quence, repeal  it  by  implication.  Neither  of  the  acts  authorize 
the  reference  of  a  question  to  this  court  as  novel  and  difficult",  un- 
til a  trial  of  the  defendant  has  been  first  had.  In  respect  to  the 
first  statute,  such  was  the  view  taken  at  a  very  early  day  after 
its  passage.  [Phleming  v.  The  State*  Minor's  Rep.  42;  The 
State  V.  Reece,  Id.  266.]  Though,  perhaps,  we  might  not  eur 
tirely  adopt  all  the  reasoning  employed  by  the  court  in  those 
cases,  we  cannot  doubt  the  correctness  of  their  conclusion. 

The  last  enactment  is  too  explicit  to  render  construction  at  all 
necessary:  for  it  expressly  declares,  "the  presiding  judge  shall 
proceed  to  render  judgment  on  the  conviction  ;"  showing  con- 
clusively, that  the  defendant  must  be  first  tried  before  points  aris- 
ing in  his  case  can  be  referred  as  novel  and  difficult.  These 
statutes  being  our  only  warrant  for  taking  cognizance  of  cases 
referred,  any  response  to  the  question  presented  would  be  extra- 
judicial and  unauthoritative  ;  and,  in  our  judgment,  inexpedient 
and  improper.  -       ,   .  •     ' 

The  case  referred  is,  therefore,  dismissed.  '  • 
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A^Vhen  the  record  discloses  that  a  cause  has  bcfn  in  court  for  three  years,  and 
vjias  once  been  continued  by  consent,  the  judgment  will  not  be  reversed,  although 

■  iioeervice  or  writ  appears  in  tjie  transcript,  and  although  the  appearance  of  the 
defendant's  attornies  is  on  iheir  motion  stricken  out.  The  proper  courso,  if  there 
was  no  service  or  waiver,  was  for  the  defendant  to  explain  the  condition  of  the 
record,  by  affidavit,  and  ask  its  cortection.    ' '-  h  i;.  ir->  i..    .vis4^>*Ir-.«',  i>Vii 


JANUARY  TERM,  1844. 


EthHtigc  V.  FuUer. 


Writ  of  Error  to  the  County  Court  of  Mobile  County. 

In  the  transcript  sent  to  this  court,  there  is  no  writ  The  dec- 
laration is  cnt.tlcd  of  February  term,  1840,  and  it  appears  the 
cause  was  cont  nued  by  consent,  at  the  February  term,  1841, 
and  again,  for  want  of  papers,  at  February  term,  1842.  At  the 
February  term,  1843,  the  p.irties  came,  by  their  attomies,  and  on 
motion  of  G.bbons  and  F.sher,  their  appearance  for  the  defendant 
was  stricken  out,  at  their  request,  and  a  jury  rendered  a  verdict 
for  the  plaintiff,  on  which  judgment  was  given. 

The  defendant  now  ins  sts,  by  his  assignments  of  error,  that  he 
was  not  before  the  court,  and  for  that  cause  the  judgment  is 
erroneous. 

Gibbons,  for  the  plaintiff  in  error. 

LrEsESNE,  contra.  ? 

GOLDTHWAITE,  J.— This  belongs  to  that  class  of  cases  in 
which  we  have  so  often  refused  to  reverse  judgments  on  account 
of  the  supposed  omission  of  service  of  the  writ.  iHere,  for  three 
years,  the  cause  remains  in  couit,  and  the  record  shows  it  to  have 
been  once  continued  by  consent,  and  also,  that  the  parties  came 
by  their  attomies  at  the  term  when  the  trial  was  had.  If  in  truth 
there  was  no  service  of  process,  nothing  was  easier  than  for  the 
defendant  to  have  explained  the  condition  of  the  record  by  affida- 
vit, and  W£  are  not  called  on^o  presume  the  court  below  would 
have  omitted  to  correct  the  entries,  which  in  effect,  conclude  the 
defendant  if  they  are  inconsistent  with  the  facts,  Nor,  is  it  a 
legitimate  presumption,  when  the  court  has,  immediately  after  its 
action  in  striking  out  the  appearance  of  the  gentlemen  named, 
proceeded  to  try  the  case,  that  it  also  intended  to  declare  the  de- 
fendant was  not  in  courL  In  addition  to  all  that  the  record  dis- 
closes previous  to  the  judgment,  we  perceive  that  a  motion  was 
made  by  the  defendant's  attomies  afterwards,  to  correct  the  judg- 
rhent  entry,  so  as  to  correspond  with  the  facts  which  occurred  at 
the  trial,  which  facts  are  said,  in  the  entry  of  the  motion,  to  be 
set  out  in  an  affidavit,  hkewise  otnitted  in  the  transcript.  It  is 
proper  to  remark,  that  the  entry  of  the  judgment  is  as  much  the 
matter  of  exception,  as  any  thing  which  can  occur  in  the  prow 
ceedings  of  a  cause,  and  if  it  is  entered  in  defiance  of  the  tmt^ 
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means  exist  by  which  the  action  of  the  court  can  be  controlled, 
and  the  injury  redressed. 

The  absence  of  the  writ  and  its  service,  from  the  transcript, 
are  controlled  by  the  express  terms  of  the  record,  and  therefore, 
there  is  no  cause  for  reversal. 

Judgment  affirmed. 


CALDWELL  v.  KIRKPATRICK. 

1.  A  general  covenant  of  warranty  of  title  in  a  conveyance  of  land,  is  not  a  cove- 
nant of  seizure,  but  is  equivalent  only  to  a  covenant  for  quiet  enjoyment. 

Error  to  the  Circuit  Court  of  Butler. 

Action  for  breach  of  covenant  by  the  plaintiff,  against  the  de- 
fendant in  error. 

The  action  is  for  a  breach  of  covenant  of  warranty,  in  a  deed 
for  a  lot  in  the  town  of  Greenville.  The  breach  is  thus  alleged: 
"Yet  the  said  plaintiff  in  fact  saith,  that  said  defendant  hath  not 
kept  his  said  covenant  in  this,  that  said  plaintiff  was  ousted  from 
the  possession  of  the  said  premises  by  superior  title  in  law — and 
in  this  likewise,  that  said  defendant  did  never  place  defendant  in 
possession  of  the  said  premises,  and  plaintiff  hath  not  been  able  to 
obtain  possession  thereof  by  legal  process.  In  this,  also,  that 
plaintiff  was  not  seised  at  the  time  of  the  delivery  of  said  deed  of 
said  premises,  and  could  not,  and  would  not,  make  livery  of  sei- 
zer^  according  to  said  covenant:  Wherefore,  &c." 
•  The  defendant  pleaded  a  special  non  est  factum. 

Pending  the  trial,  a  bill  of  exceptions  was  taken;  by  which  it 
appears  that  the  plaintiff,  to  show  the  breach  of  the  covenant  of 
seizm,  introduced  evidence  tending  to  prove,  that  at,  before,  and 
subsequent  to  the  making  and  delivery  of  the  deed  and  covenant 
sued  on,  one  Robert  Reed,  was  in  possession  of  the  premises 
granted  in  the  deed,and  claimmg  title  and  right  of  possession  to 
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the  same,  and  that  ho  refused,  on  demand,  to  deliver  possession  to 
plaintiff,  under  said  deed.  Also,  evidence  tending  to  prove  that 
said  defendant  never  had  possession  of  said  premises  at  any  time. 
There  was  no  proof  that  said  defdlidant  had  ever  had  at  any  time, 
title  of  any  sort  to  the  premises. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that  if 
they  believed  the  evidence,  it  would  establish  a  breach  of  thc-cove- 
nant  of  serzinj  -which  xiharge  the  court  refused,  and  charged  the 
jury,  that  theproof  of  these  facts  would  not  be  a  breach  of  the  said 
covenant,  without  further  proof,  showing  that  said  Reed  held  un- 
der color  of  title  by  some  written  contract  or  agreement,  show- 
ing either  a  legal  or  equitable  title  in  him;  to  which  the  plaintiff 
excepted.  The  defendant  had  a  verdict  and  judgment,  from 
which  this  writ  is  prosecuted.  The  assignment  of  error  pre- 
sents for  revision,  the  refusal  of  the  court  to  charge,  and  the 
charge  given. 

Cook,  for  plaintiff  in  error. 

BoLiNG,  contra^  cited  2  Johns.  Rep.  395;  7  id.  258,  376;  1 1 
id,  122.  .       . 

ORMOND,  J. — The  question  to  be  settjed  in  this  case  is; 
what  is  the  import  of  the  general  covenant  of  wanimty,  upon  a 
sale  of  lands  in  this  State. 

In  England,  anciently,  the  covenant  of  warranty  authorised  the 
tenant,  iT  he  lost  the  lands,  to  recover  of  the  warrantor,  lands  of 
equal  value.  This  rule  was  of  feudal  origin,  and  according  to 
the  opinion  of  Chief  Justice  Parsons,  in  Gore  v.  Brazier,  [3  Mass. 
544,]  had  been  so  far  relaxed  before  the  settlement  of  this  coun- 
try, as  to  permit  the  tenant  ousted,  by  title  paramount,  to  maintain 
a  personal  action  of  covenant  broken,  on  a  real  covenant  of  war- 
ranty. Be  this  as  it  may,  it  is  certain,  that  in  modem  times,  the 
general  warranty  in  a  deed  has  been  considered  a  personal  cove- 
nant, though  in  England,  and  m  many  of  the  States  of  the  Union, 
it  has  gone  into  disuse,  and  been  superseded  by  the  more  defi- 
nite and  precise  covenants  of  seizin,  right  to  convey,  foi*  quiet 
enjoyment,  against  incumbrances,  and  for  further  assurance. 
[Piatt  on  Cov.  305.] 

In  this  State,  the  most  usual  covenant,  where  one  is  entered  in- 
to upon  the  sale  of  lands,  is  a  general  covwiant  of  warranty  of 
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ttle.  In  our  op'nion,  the  only  effect  of  this  covenapt,  in  this 
State,  is  for  quiet  enjoymant,  which  is  an  assurance  against  the 
consequences  of  a  defective  t^tle,  or  of  any  disturbance  in  the  en- 
joyment of  the  land  conveyed. ' 

This  is  conclusively  shewn  by  referring  it  to  its  origin  at  a  re- 
mote period  of  the  common  law.  Its  effect  then,  as  we  have 
shovi'n,  was  to  entitle  the  tenant,  when  evicted,  to  recover  lands 
of  equal  value,  from  the  warrantor — the  silent  operation  of  time, 
has  converted  the  remedy  into  a  personal  action  for  damages,  not 
for  a  defect  of  title  in  the  grantor,  or  because  there  was  an  out- 
st-anding  paramount  title,  but  because  the  grantee  had  been  oust- 
ed from  the  possess'.on  by  one  having  a  paramount  title,  and  this 
answers  only  to  the  inodern  covenant  for  quiet  enjoyment 

This  has  been  the  decision  in  othef  States.  Thus,  in  Emerson 
V.  Minel,  [1  Mass.  404,]  in  an  action  upon  such  a  covenant  as 
this,  the  court  held,  there  could  be  no  recovery  without  proof  of 
an  eviction,  and  Sedgwick,  Justice,  said,  "that  it  was  in  fact,  and 
in  essence,  a  covenant  for  quiet  enjoyment."  The  same  doctrine 
was  asserted  in  Townsend  v.  Van  Cortlandt,  [6  Cowen,  123.] 
It  is  also  so  considered  in  Kentucky  and  Virginia,  as  is  shown 
by  the  citations  in  2  Lomax's  Dig.  273,  and  doubtless  in  all  the 
States  where  this  covenant  is  used,  as  it  is  impossible  to  suppose 
at  this  day,  that  it  is  not  a  personal  covenant.  [4  Kent's  (Jom. 
4  ed.  472.] 

■"  "The  effect  then  of  the  general  covenant  of  warranty  being 'for 
quiet  enjoyment,  we  proceed  to  inquire,  what  rights  are  acquired 
under  it,  and  what  obligations  it  imposes.  To  constitute  a  breach 
of  this  warranty,  it  is  not  necessary  there  should  be  an  actual  ex- 
pulsion— the  covenant  secures  a  legal  entry,  as  well  as  the  enjoy- 
ment of  the  lands.  [Ludwell  v.  Newman,  6  Term  Rep.  453; 
Piatt  on  Gov.  327;  2  Lomax's  Dig.  269;  Gardner  v.  KitUetas,  3 
Hill,  332.] 

In  this  case,  it  appears  that  the  grantor  had  neither  the  title  or 
tho.  possession  of  the  premises,  at  the  time  of  the  warranty,  but 
that  the  possession  was  in  one  Reed,  who  claimed  title  and  right 
of  possession  to  the  same.  The  counsel  for  the  plaintiff,  it  is  true, 
erred  in  considering  the  warranty  a  covenant,  that  the  grantor 
was  seized  in  fee  of  the  premises,  but  the  court  also  erred  in  charg- 
ing the  jury  that  the  covenant  was  not  brdien,  because  it  did  not 
appear  that  Reed  held  under  color  of  title,  by  some  written  con- 
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tract  or  agreement  Until  the  grantor  proved  he  had  title  to  the 
hand  conveyed,  the  possession  of"  Reed  was  suificient  evidence  of 
titio  in  him,  and  the  plaintiff  could  not  be  required  to  commit  a 
trespass  by  ousting  him.  The  possession  of  Reed  was  prima 
facie  evidence  of  title  in  him,  which  could  only  be  repelled  by 
evidence  on  the  part  of  the  grantor  of  a  title  paramount  to  his. 
Let  the  judgment  be  reversed,  and  the  cause  be  remanded. 


'*^"^.  Ex  PARTE  IIARKINS. 

1.  4  conimtssion  cannot  issue,  according  to  the  common  law,  to  take  the  dcpos:. 
tioQof  a  non-reeidcnt  witness,  at  the  instance  of  the  defendant  in  a  criminal 
cate ;  and  there  is  no  statute  in  this  State  authorizing  such  a  procedure. 

The  petitioner  \fras  indicted  in  the  Circuit  Court  of  Shelby  for 
an  assault  and  battery  upon  Westley  Gragg,  with  the  intent  to 
murder  him.  Thereupon,  he  moved  the  court  for  a  commission 
to  4ake,  by  deposition,  the  testimony  of  a  witness  resident  in  the 
State  of  Mississippi-:— first  showing  by  a  letter  from  the  witness, 
and  his  own  affidavit,  that  the  evidence  would  be  material  and 
important  for  his  defence.  The  motion  was  overruled  ;  and  the 
petitioner  now  moves  this  court  for  a  mandamus  to  the  circuit 
court,  commanding  it  to  issue  a  commission  pursuant  to  his 
motion.  •  'ijo-vMr 

'  Peck,  for  the  petitioner,  insisted,  that,  although  the  statute  did 
not  authorize  a  deposition  to  be  taken  in  such  case,  yet  it  was  en- 
tirely competent  for  the  circuit  court,  in  virtue  of  its  inherent 
powers  to  award  a  commission  to  take  the  testimony  of  a  wit- 
ness resident  without  the  State.  He  cited  GreenleafsEv.  367 ; 
1  Wash.  C.  C.  Rep.  238,  note.  The  case  of  The  People  v.  Res- 
till,  [3  H.H's  Rep.  295-6,]  determines,  that,  although  testimony, 
de  bene  ess5,  c mnot  b3  taken  by  the  prosecutor  ag  linst  the  de- 
fendant's consent,  yet  the  same  rule  does  not  hold  where  the  de- 
fendant himself  proposes  to  take  a  deposition. 
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S.  F.  Ri€E,  for  the  State,  contended,  that  it  was  not  allowable 
to  read  depositions  in  a  criminal  case,  according  to  the  rules  of 
the  common  law.  This  was  clearly  shown  by  the  case  of  The 
People  V.  Restill,  [3  Hill's  Rep.  289.]  In  England,  and  in  New 
York,  there  has  been  some  legislation  on  the  subject ;  but  in  this 
Stale,  we  have  no  statute  which  introduces  any  modification  of 
the  law. 

COLLIER,  C.  J. — Mr.  Greenleaf,  in  his  admirable  treatise  on 
Evidence,  [p.  367-8,]  says,  that  the  method  of  obtaining  the  tes- 
timony of  witnesses  resident  abroad,  has  always  been  familiar  in 
the  courts  of  admiralty  ;  and  he  supposes  it  to  be  within  the  in- 
herent powers  of  all  courts.  The  law  of  nations,  [says  he,]  re- 
quires the  courts  of  justice  of  different  countries  to  assist  each 
other  for  the  furtherance  of  justice  ;  and,  hence,  when  the  testi- 
mony of  a  foreign  witness  is  necessary,  the  court,  before  which 
the  action  is  pending,  may  send  to  a  court,  within  whose  jurisHic- 
tion  the  witness  resides,  a  writ,  called  a  le'tter  rogatory,  request- 
ing the  court  abroad  to  cause  the  deposition  of  the  foreign  wit- 
ness to  be  taken  in  due  course  of  law.  The'  court  of  chancery 
has  always  freely  exercised  this  power ;  but  the  learned  author 
says,  the  courts  of  common  law  seem  not  to  have  asserted  it  in  a 
direct  manner  and  of  their  ow^  authority.  They  "have,  however, 
used  means  to  coerce  the  adverse  party  to  consent  to  the  exami- 
nation of  witnesses  who  were  absent  h'om  the  State.  These  co- 
ercive means  were  such  as  putting  off  the  trial,  or  refusing  to  en 
ter  judgment,  as  in  case  of  non-suit,  if  the  defendant  was  per- 
verse ;  or  by  a  stay  of  proceedings,  till  the  party,  applying  for 
the  commission,  could  have  recourse  to  a  court  of  equity,  by  in- 
stituting a  new  suit  there,  auxiliary  to  the  action  at  law.  Subse- 
soquently,  however,  the  courts  refused  to  do  that  by  indirection 
which  they  could  not  do  directly,  and  by  legislative  enactment; 
but  in  Great  Britain,  and  the  most  of  the  States  of  the  Union,  the 
inconvenience  has  been  remedied.     [Greenl.  Ev.  369—370-1-2 

-a-4. 

Mr.  Blackstone,  [3  Com.  383,]  in  treating  of  the  trial  by  jury, 
and  its  defects,  in  connection  with  the  limited  powers  of  courts  of 
law,  says  that  these  courts  have  not  the  power  to  examine  wit- 
nesses abroad,  or  such  as  may  be  going  abroad,  and  receive  their 
depositions  in  writing,  de  bene  esse.    This,  says  he,  may  be  done 
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afroy  time  through  the  channel  of  a  court  of  equity.  Such  was 
the  law  in  respect  to  depositions  taken  in  civil  cases  pending  in 
common  law  courts,  independently  of  statutory  regulations. 

In  The  People  v.  Restill,  [3  Hill's  Rep.  289,  N  Y.,]  the  ques- 
tion was  most  elaborately  and  learnedly  considered,  whether, 
according  to  the  principles  of  the  commcm  law,  a  deposition  could 
betaken  and  read  as  evidence  in  a  criminal  case, without  refer- 
ence to  the  consent  of  parties.  The  conclusion  was,  that  the 
common  law  did  not  authorize  evidence  to  be  thus  taken  in  such 
a  case. ,  The  court  say<  that  the  authority  for  using  depositions  as 
evidence  in  Crown  causes,  is  the  statute  of  1  &  2  Phil,  and  Mar 
ry,  ch.  13,  which  requires  tlie  magistrates,  before  whom  a  pri- 
soner is  brought,  to  take  his  examination,  and  the  information  of 
them  that  bring  him,  put  the  same  in  writing,  and  certify  it  to  the 
next  gaol  delivery  within  his  commission.  This  statute  applies 
only  to  felonies ;  and  it  is  settled,  that  depositions  taken  in  the 
manner  it  prescribes,  are  not  admissible  in  cases  of  misdemeanor. 
[Rex  V.  Paine,  1  Salk.  Rep.  281 ;  1  Ld.  Raym.  Rep.  729 ;  5 
Mod.  Rep.  163 ;  Comb.  Rep.  358  ;  Carth.  Rep.  405.] 

The  learned  counsel,  who  moved  for  a  mandamus,  has  cited 
The  Pc(5ple*  v.  Rest'Il  to  Show,  that,  although  witnesses  cannot  be 
examined  de  bene  esse,  at  the  instance  of  the  State,  yet  they  may 
be,  after  indictment  foun^cf,  at  the  instance  of  the  defendant  It  is 
CQitainly.  stated  in  the  opinion  of  the  court,  that  such  is  the  law  in 
New  York ;  but  the  court  cite  several  legislative  provisions  of 
that  State  to  which  the  common  law  is  mdebted  for  a  modifica- 
tion in  this-  respect  In  that  case,  [Matthews  v.  Port,  Comb.  Rep. 
63,  and  Vin.  Ab.  Evidence,  [A.  b.  32,  pi.  7,]  are  commented  on, 
and  the  conclusion  attained,  that  the  case  in  Comberbach,  which 
i»  noticed  by  Mr.  Vinel-,Ms  an  incorrect  report  of  what  was,  at 
most,  a  mere  dictum;  and  does  not  lay  down  the  law  with  accu- 
racy, [See  also  3  Dane's  Ab.  ch.  87,  art  2  &  3 ;  2  Starkie's 
Bv.  485.} 

•  No  statute  has  been  enacted  m  this  State,  which  authorizes  a 
deposition  to  be  taken  in  a  criminal  case  ;  and  the  fact  that  the  at- 
tention of  the  Legislature  must  have  been  called  to  the  subject, 
when  it  provided  this  method  of  taking  testimony  in  a  civil  suit 
should  disincline  us  to  grant  the  motion,  even  if  we  thought  the 
matter  was  within  our  discretion.  Without  attempting  to  con- 
trovert what  Mr.  Greenleaf  says  about  the  inherent  powers  of 
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courts,  as  founded  upon  the  law  of  nations,  it  is  quite  enoug^to 
say,  that  neither  the  courts  of  England  or  the  United  States,  which 
proceed  accordmg  to  the  course  of  the  common  law,. have  at  any 
time,  in  virtue  of  such  power,  claimed  the  right  to  cause  testi- 
mony to  be  taken  by  deposition.  And  we  are  unwilling  to  be  the 
first  to  make  a  precedent.  If  the  greater  inconvenience  or  injus- 
tice is  likely  to  result  from  the  law  as  it  nowstands,  which  we  ye- 
ry  much  question,  the  Legislature  can  provide  the  appropriate 
remedy. 

The  view  taken  has  led  us  to  the  conclusion,  that  the  circuit 
court  had  not  the  authority  to  make  the  order  which  the  defend- 
ant sought ;  and  this  court  cannot,  consequently,  award  the  mccn- 
damus,  but  must  deny  the  motion  for  that  purpose. 


HEADON  v.  TURNER,  ADMINISTRATOR. ,  -p.,' 

1.  The  administrator  of  an  intestate,  against  wbont  a  judgment  has  been  reco- 
vered, when  living,  is  the  proper  party  to  sue  oot,  a  writ  of  error,  and  may  do 
so  on  application  to  the  clerk.  If  he  supersedes  the  judgment,  it  may  he  af. 
firmed  with  damages,  as  in  other  cases. 

GOLDTHWAITE,  J.— A  motion  is  made  for  judgment  on 
a  certificate  of  the  clerk  of  the  county  court  of  Sumter  county, 
which  recites,  that,  at  the  February  term,  1843,  of  that  court, 
John  Headon  recovered  a  judgment  against  James  House  for 
1082  dollars;  that  House  is  now  dead,  and  Benjamin  D.  Tur- 
ner is  his  administrator.  That  Turner,  administrator,  applied 
for,  and  obtained  a  writ  of  error,  giving  bond,  &c.  The  ques- 
tion is,  whether  a  judgment  of  afiirmance  can  be  rendered  on  this 
certificate. 

A  writ  of  error,  by  the  course  of  the  common  law,  issued  out 
of  the  court  of  chancery,  and  was  considered  as  a  new  action. 
[2  Wms.  Saund.  101,  a;  101,^.]  When  the  defendant  to  the 
judgment,  in  debtor  damages,  died  after  judgment,  his  executor 
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orlulministrator  was  the  proper  party  to  sue  out  the  writ     [6 
Comyns'  Digest  Pleader,  313.  j?-. 

It  is  true,  our  statutes  have  changed  the  manner  of  issuing  tlie 
writ,  but  they  do  not  affect  the  right  of  tlie  party  in  interest  to  sue 
it  out  in  all  the  cases  where  it  was  allowable  by  the  common  law. 
By  the  act  of  1820,  [Clay's  Digest,  300,  §  3,]  it  is  made  the  duty 
of  the  clerks  of  the  circuit  courts,  on  the  application  of  the  party 
against  whom  any  final  judgment  shall  be  rendered,  or  on  the  ap- 
plication of  the  attorney  of  the  said  party,  to  issue  a  writ  of  er- 
ror returnable  to  the  Supreme  Court  The  same  rule  is  extend- 
ed to  the  county  couils  by  the  act  of  1821.     [Clay's  Digest  297, 

§4.] 

It  is  evident  that  the  strict  letter  of  this  statute  does  not  m- 
cludc  the  case  of  a  person  who  becomes  connected  with  the 
judgment  in  consequence  of  the  death  of  the  defendant;  nor  does 
it  reach  the  case  of  a  plaintiff,  who  wishes  to  revei-se  a  judgment 
rendered  in  his  favor;  yet  it  is  every  day's  practice  for  the  latter 
to  sue  out  a  writ  of  error  on  application  to  the  clerk. 

We  think  the  statute  must  receive  the  reasonable  construction 
of  extending  to  all  cases  in  which  a  writ  of  error  could  be  sued 
out  at  common  law ;  and  we  incline  to  this  opinion,  because  there 
seems  to  be  an  evident  intention  to  allow  the  writ  in  its  most  ge- 
neral sense. 

It  is  true,  this  court,  on  three  occasions,  [Sewall  v.  Bates,  2 
Stew.  462 ;  S.  C.  3  ib.  199 ;  Bettis  v.  Taylor,  6  Porter,  333,] 
had  directed  process  to  issue  hence  to  the  court  below ;  and  we 
dp  not  now  doubt  its  authority  to  do  so,  in  virtue  of  its  genera] 
superintendence  and  control  over  inferior  jurisdictions.  But  if 
the  power  to  allow  writs  of  error  in  a  case  like  this,  and  to  many 
which  are  similar,  is  not  with  the  clerk,  great  injury  might  result  to 
a  suitor.  The  case  of  a  death  pending  the  execution,  will  illus- 
trate the  necessity  which  exists  for  giving  these  acts  a  liberal 
construction. 

We  haji^e,  however,  had  a  somewhat  similar  point  before  us  at 
a  former  term  ;  and,  in  Perrine  v.  Babcock,  [6  Porter,  391,]  we 
held,  that  where  there  were  several  defendants,  the  death  of  one 
could  be  suggested  in  the  writ  issued  by  the  clerk,  at  the  instance 
of  the  others.  We  then  held,  that,  as  to  cases  not  within  the 
terms  of  the  statute,  it  was  our  duty  so  to  mould  the  process,  as 
to  produce  the  least  inconvenience  to  parties  ;  and  that,  unless 
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injury  would  result  from  that  course,  it  would  always  be  prefer- 
able the  writ  should  issue  from  the  court  below. 

The  statute,  under  which  plaintiff  in  error  is  authorized  to  sus- 
pend the  judgment,  is  sufficiently  broad  to  cover  every  case,  in- 
asmuch as  the  bond  is  to  be  given  by  the  party  applying  for  the 
writ ;  [Clay's  Digest,  307,  §  6  ;]  and  the  statute  was  extended  to 
a  writ  of  error  issued  from  this  court  in  Bettis  v.  Taylor;  [6  Por- 
ter, 335.] 

This  view  of  the  subject  shows  the  writ  of  error  was  proper- 
ly issued ;  and,  therefore,  the  party  is  entitled  to  judgmefat  on  his 
certificate. 

•■   ■■    '  a 

V/     ii    i'OO    Mir.    OJ 

DEXTER  AND  ALLEN  v.  NELSON. 

^  .. 

1.  A  conveyance  of  land,  by  one  against  whom  the  land  conveyed  was  held  ad- 
versely by  claim  of  title,  is  void. 

■  -t'i. 

Error  to  the  Circuit  Court  of  Montgomery.  ^'i  t*- 

Trespass- to  try  title  to  a  lot  in  the  town  of  Moiitgomeryj  by 
the  plaintiffs  against  the  defendant.  It  appearing  that  the  defend- 
ant was  tenant  to  one  Dargan,  the  latter  was  permitted  to  de- 
fend. 

Upon  the  trial,  the  plaintiffs  produced  a  patent  from  the  United 
States  for  one  hundred  and  sixty  acres  of  land,  which,  it  was  ad- 
mitted, embraced  the  locus  in  quo,  which  issued  to  John  Falco- 
ner ;  and,  also,  produced,  and  proved,  a  deed  from  Falconer  to 
them  for  the  premises  sued  for ;  and,  having  proved  the  trespass 
and  damage,  rested. 

The  defendant  then  proved,  that,  previous  to  the'  execution  of 
the  conveyance  from  Falconer  to  the  plaintiffs,  he  was  the  owner 
and  in  possession  of  the  premises  sued  for,  holding  adversely  to 
Falconer  by  a  deed  from  one  Stewart. 

The  court  charged  the  jury,  that  if  Dargan,  by  his  tenant,  was 
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in  the  adverse  possession  of  the  lot  previous  to  tlic  conveyance  by 
Falconer  to  the  plaintil&,  that  such  conveyance  was. void,  and 
the  plaintills  could  not  recover. 

The  charge  of  tlie  court  is  assigned  for  error. 

WiLHAM3,'for  the  plaintiffs  in  error.  The  rule,  that  lands  held 
adversely  cannot  be  sold,  is  not  part  of  the  common  law,  but  is 
founded  pn  the  statute,  [32  Henry,  8,]  and  grew  out  of  a  state 
of  society  entirely  different  from  ours.  He  cited  4th  Kent's  Com. 
439;  1  Stew.  229. 

GoLDTHWAiTE,  corUrGy  to  show  that  a  conveyance  by  one  out 
of  possession,  with  an  adverse  possession  against  him,  was  void, 
cited  4tli  Kent,  441;  5  Pick.  348  ;  G  Mass.  418;  5  Johns.  489  ; 
4  How.  13 ;  3  Litt.  20  ;  8th  Cowen,  382,  589  ;  4  Mason,  aC. 
326.     The  statute  of  uses  merely  dispenses  with  livery  of  seizin. 

ORMOND,  J. — Our  first  impression  was,  that  the  sale  and 
conveyance  of  the  land  in  this  case  was  not  void  in  Consequence 
of  the  adverse  possession  of  the  defendant  in  error,  as  no  statute 
similar  to  that  of  the  32  Henry  8,  had  been  passed  mthis  State. 
We  are  .^satisfied  we  were  mistaken.  The  original  simplicity  of 
the  common  law  admitted  of  no  estate  in  lanfls  which  was  not 
clothed  with  the  immediate  seizin  and  possession  thej-eo£  The 
ancient  common-law  mode  of  conveying  lands  was,  by  licery  of 
seizin,  and  necessarily  includes  the  idea  of  a  sale  of  kinds  by  one 
not  in  possession. 

Lord  Coke,  commenting  on  the  text  of  Littleton,  that  na  eiiiry 
could  he  reservexl  to  a  stranger  upon  a  feoffment,  says,  "  heire 
Littleton  recitetli  one  of  tlie  maxims  of  the  common  law,  and  the 
reason  hereof  is  /or  avoiding  maintenance,  &c.,  asd,  therefore, 
nothing  in  action,  entry  or  re-eqtry,  could  be  granted  ovex'."  [2 
Thomas  Coke,  99, 214,  a.]  .  . 

The  statute,  [32  Henry,  8,]  and  which  has  been  re-enacted, 
substantially,  in  most  of  the  States,  was  not  passed  for  the  pur- 
pose of  making  void  sales  of  land  where  the  land  was  held  ad- 
versely to  the  vendor,  but  to  punish  the  parties  concertied  in  it ; 
the  penalty  being  the  wljole  value  of  the  land.  In  a  decision  up- 
on this  statute,  Montague,  Ch.  Justice,  says,  "In  this  point,  the 
statute  has  not  altered  the  common  law,  for  tlie  common,  law 
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before  the  statute,  was,  that  he  who  was  out  of  possession,  ought 
not  to  bargain,  grant  or  let  his  title ;  and  if  he  had  done  so,  it 
should  have  been  void  ;  then  the  statute  was  made  in  affirmance 
of  the  common  law,and  not  in  alteration  of  it;and  all  that  the  stt^tute 
has  done  is,  it  has  added  a  greater  penalty  to  that  which  was  void 
by  the  common  law  before."  [Partridge  v.  Strange  &  Croker,  1 
Plowden,  88,] 

It  is  unnecessary  to  add  other  citations,  as  it  is  clear  that  the 
deed  offered  in  evidence  by  the  plaintiff,  being  made  by  one  not 
entitled  to  the  possession,  was  void.  '  ■"•?»- 

Let  the  judgment  be  affirmed. 


Doe  ex  dbm.  HEYDENFELDT  v.  MITCHELL. 

1.  Where  one  has  been  in  possession  of  land  for  several  years,  built  a  house  and 
made  other  valuable  improvements  thereon,  the  inference  is,  that  his  oc^u- 
pancj  is  legal,  and  that  he  has  such  an  interest  as  may  be  sold  under  execu- 
tion. The  purihascr  of  land  thus  occupied,  at  a  sale  under  execution,  may 
maintain  an  action  to  recover  the  possession  of  the  occupant. 

Writ  of  Error  to  the  Circuit  Court  of  Tallapoosa. 

This  was  an  action  of  ejectment  for  the  recovery  of  the  sobth 
halfof  section  five,  in  township  twenty-one,  and  range  twenty- 
three,  situate  in  the  county  of  Tallapoosa.  The  cause  was  tried 
under  the  usual  consent  rule,  on  the  plea  of  "npt  guilty,"  and  a 
verdict  and  judgment  rendered  for  the  defendant.  From  a  bill  of 
exceptions  sealed  at  the  trial,  it  appeals  that  one  Taylor  built  a 
house  on  the  land  in  question,  and  took  possession  thereof,  in  the 
latter  part  of  the  year  1838,  and  made  valuable  impi'ovements 
tjiereon.  Sometime  afterwards,  Shacklfeford,  the  father-in-law  of 
Taylor,  resided  in  the  house  with  hini  up  to  the  fall  of  1842,  or 
spring  of- 1843,  when  the  latter  left  the  Qountry.  The  defendant 
aiso,  the  son-in-law  of  Shackleford,  about  the  time  of  Taylor's 
removal  came  to  reside  in  the  house  with  Shackleford.     The 
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plaintiflTthen  produced  a  judgrnent  from  the  Montgomery  circuit 
court,  rendered  in  March,  1842,  against  Taylor  and  Shacklelbrd, 
in  fiivor  of  the  bank,  and  the  execution  and  levy  on  which  the 
premises  were  sold  on  the  first  Monday  in  July,  1842;  and  also  a 
regularly  authenticated  sheriff's  deed  to  the  lessor  of  the  plain- 
tiff The  court  charged  the  jury,  that  unless  the  evidence  shew- 
ed that  ^he  defendant  derived  title  or  possession  from  Taylor  or 
Shackleford,  or  claimed  under  them,  the  plaintiff  could  not  reco- 
veir;  and  unless  this  appeared,  the  possession  of  Taylor  and 
Shackleford  did  not  constitute  such  a  legal  estate,  that  a  sale  un- 
der execution  affected  the  rights  of  the  defendant  The  plain- 
tiff prayed  the  court  to  charge  the  jury,  that  the  prior  possession 
and  valuable  improvements  was  prima  facie  evidence  of  legal 
title  in  them,  in  the  absence  of  proof  to  the  contrary;  which 
charge  tho  court  refused  to  give.  Further,  the  plaintiff  prayed 
the  court  to  charge  the  jury,  that  the  possession  of  Taylor  and 
Shackleford,  was  prima  facie  evidence,  that  their  estate  was 
such  as  was^subject  to  sale  under  execution;  which  charge  the 
court  refused  to  give,  and  instructed  the  juiy  that  it  was  not  pri' 
ma  facie  evidence  of  title,  as  against  the  defendant,  unless  it  ap» 
pearod  he  claimed  under  Taylor  or  Shackleford,  To  the  refu- 
sal to  charge  the  jury,  as  prayed,  and  to  the  ct^arges  given,  the 
plaintiff  excepted,  &c. 

Harris  and  Haydenfeldt,  for  the  plaintiff  in  error. 
W.  P.  Chilton,  for  the  defendant 

COLLIER,  C.  J. — It  may  be  laid  down,  generally,  that  a 
mere  possessory  right  to  lands,  accompanied  with  actual  posses- 
sion, may  be  levied  on  under  a.  fieri  facias,  and  sold  in  satisfaction 
of  tlie  judgment  [16  Johns.  Rep.'l92;  18  id.  94;  3  Came's  Rep. 
189;  9  Cow.  Rep.  73.]  This  principle  is  not  however,  withwit 
its  exceptions.  In  Rhea,  Conner  &.  Co.  v.  Hughes,  [1  Ala. 
Rep.  219,]  it  was  decided,  that  the  mere  possession  and  improve- 
ment of  land  belonging  to  the  United  States,  no  matter  how  valu- 
able, cannot  be  levied  on  and  sold  under  execution;  and  in  Doe 
ex  dem.  Davis  v.  McKinney  and  McKinney,  at  June  1843,  we 
determined,  that  if  the  possession  be  referable  to  an  equitable  title, 
the  property  can  only  be  subjected  to  sale  through  the  medium  of 
a  court  of  equity.     This  latter  decision  was  influenced  by  the 
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act  of  1820,  which  declares  that  the  legal  title  only  shall  be  sold 
Uhder  execution,  and  that  the  equitable-estate  shall  be  reached  by 
suit  in  chancery.  [See  further,  Smith,  et  al,  v.  Hogani  4  Ala. 
Rep.  93.] 

There  is  nothing  in  the  record,  from  which  it  can  be  inferred, 
that  the  possession  of  Taylor  and  Shackleford  comes  within  any 
exception  to  the  rule  stated.  It  is  said,  th^t  they  had  obcupied 
the  land  about  four  years,  built  a  house  and  made  other  valuable 
improvements  on  it.  From  all  this,  it  may  be  presumed,  that 
they  were  not  mere  trespassers,  but  rather,  that  their  occupancy 
was  legal.  Under  this  view  of  the  case,  it  will  follow,  that  the 
sale  under  execution  was  regular.  In  Doe  ex  dem.  Davis  v. 
McKinney  and  McKinney,  ut  supra,  it  was  held,  that  a  pur- 
chaser at  a  sale  under  execution,  acquires  all  the  legal  rights  of 
the  defendant,  [Jackson  v..  Gridley,  18  Johns.  Rep.  98;]  and  the 
latter  becomes  quasi  his  tenant,  and  will  be  deemed  to  continue 
in  that  character,  until  an  actual  disseisin  or  disclaimer  on  his 
part.  [Jackson  v.  Stenibergh,  1  Johns.  Cases,  1^3;  Avent  V. 
Read,  2  Porter's  Rep.  482.]  If  then,  Taylor*  and  Shackleford, 
upon  being  ousted,  could  have  maintained  an  ejectment,  the  plain- 
tiff, who,  by  his  purchase,- was  substituted  to  all  their  rights,  is 
entitled  to  the  sg,me  remedy.  C.This  is  not  only  a  legal  conclu- 
sion, from  what  has  been  said,  but  it  is  well  settled  upon  authori- 
ty, that  a  prior  possession  for  a  period  short  of  that  in  which  the 
statute  of  limitations  will  operate  a  bar,  will  entitle  such  posses- 
sor to  maintain  ejectment  against  one  who  has  not  a  paramount 
title.  [Smoot  and  Nicholson  v.  Lccatt;  1  Stew't  Rep.  598;  and 
cases  there  cited.     See  also,  Stodder  v.  Powell,  id.  287.]  / 

.  It  is  needless  to  consider,  with  particularity,  the  charges  given 
and  refused  by  the  circuit  Judge  to  the  jury;  for  it  is  clear,  that 
the  law  was  declared  to  be  very  different  from  what  tve  have  as- 
certained it  to  be.  The  judgment  is,  therefore,  reversed,  and  the 
cause  remanded. 


'M  i 
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^'Hti'-r  SAUNDERS  V.  CAMP. 

1;  When  the  judgment  entry  shews  a  sufficient  admission  to  charge  the  gar* 
nishec,  Jiis  answer,  althoujfh  in  writing,  and  sent  up  with  the  transcript,  caA 
not  he  iookpd  into  to  impeach  the  judgment,  unless  it  is  referred  to  ia  the  entrji 
or  made  a  part  of  the  record,  by  some  specific  exception.  -■  ■--     *^.t 

•W«iT  of  Error  to  the  County  Court  of  Sumter  County.      > 

'  This  is  a  proceeding  by  Camp,  as  the  judgment  creditor  of  one 
Chiles,-  to  subject  a  debt  due  to  the  latter  by  Saunders.  The 
judgment  entry  recites,  that  the  garnishee  answered  an  indebted^ 
ncss  of  ll9  dollars,  for  which  judgment  was  given,  and  on  which, 
this  writ  of  error  is  prosecuted. 

'  The  transcrFpt  sent  to  this  court,  sets  out  an  answer  of  Saun- 
ders, in  writing,  purporting  to'  have  been  sworn  to  in  open  courts 
the  16th  Februaiy,  1843,  (the  judgment  is  entitled  ofFebruay 
term,  of  the  same  year)  but  no  reference  is  made  to  it  in  the  judg- 
ment entry,  nor  does  it  appear  that  any  exception  to  the  judgment 
was  then  made. 

This  answer  states,  that  tiic  ganiishce,  on  the  4th  January, 
1843,  was  indebted  to  Chiles,  in  the  sum  of  119  dollars.  That 
in  the  forenoon- of  the  same  day,  he  agreed  to  accept  an  order 
frbm  Chiles,  in  favor  of  one  Chapman,  if  Chilefe  would  give  it;  for 
the  balance  which  might  be  due  him  on  settlement.  Chapman 
presented  a  written  order  from  Chiles,  in  the  afternoon  of  the 
same  day,  but  the  garnishee  process  had  then  been  ser^•ed. 

IjYon,  for  the  plaintiff  in  error,  insisted,  the  answer  could  be 
looited  Into,  for  the  |kirjk)se  of  showing  that  the  court  erred  in  ar- 
riving at  the  conclusion  of  indebtedness.  [Fortune  v.  State  Bank, 
4  Ala.  Rep.  385.] 

i(  the  answer  is  examined,  it  will  be  seen  there  is  no  admission 
of  an  indebtedness  to  the  plaintiff;  so  far  from  this,  Jie  alleges 
that  he  had  promised  before  the  service  of  the  process,  to  accept 
an  order  in  favor  of  Chapman,  for  the  amount  due  Chiles.  This 
i«,  in  ef&ct,  the  denial  of  indebtedness  to  Cliiles,  and  an  admissiiwi 

10 


gi  ALABAMA.   >/'• 

Saunders  v.  Catiip. 

that  he  owes  Chapman.     [1  Stewart,  9;  3  Porter,  105;  6  ib.365; 
1  Ala.  Rep.  N.  S.  38;  ib.  421;  2  ib.  177;  4  ib.  386.] 

R.  H.  Smith,  contra,  relied  on  the  case  of  Gaines  v.  Bieme, 
[3  Ala.  Rep.  N.  S.  114,]  as  settling  that  the  answer  cannot  be 
looked  into.  But,  if  it  can,  the  decision  in  Kennedy  v.  (xeddes, 
[8  Porter,  263,]  repeated  in  the  same  case  in  3  Ala.  Rep.  N.  S., 
shows  that  a  naked,  verbal  promise  to  accept  a  bill  not  in  esse,  is 
not  binding. 

GOLDTHWAITE,  J.— The  conclusion  to.  which  we  have 
come  on  the  preliminary  question,  makes  it  decisive  of  the  case, 
and  therefore,  we  shall  express  no  opinion  on  the  question, 
how  far  the  answer,  standing  alone,  and  unexplained  by- a  uim 
voce  examination,  is  sufficient  to  sustain  the  judgment.  , 

In  Gaines  v.  Bieme,  [3  Ala.  Rep.  N.  S.  114,]  we  held  that  the 
answer  of  the  garnishee,  whether  viva  voce,  or  in  writing,  is  no 
part  of  the  record,  unless  made  so  by  bill  of  exceptions,  or  incor- 
porated in  the  judgment  by  reciting  its  substance. 

It  is  supposed,  however,  that  the  rule  then  declared,  has  been 
modified  by  the  subsequent  decision  of  Fortune  v.  State  Bank, 
[4  Ala.  Rep.  N.  S.  385,]  where  an  answer  in  writing  was  defer- 
red to,  and  the  judgment  reversed,  because  not  sustained  by  it.-v 
The  judgment  entry  in  that  case,  recited,  that  Fortune  -had  an- 
swered at  a  previous  term,  that  he  was  indebted,  and  as  there 
was  at  that  term,  no  entry  stating  what  thatanswer  was,  it  was 
of  necessity  referred  to;  for  otherwise,  there  was  nothing  for  the 
action  of  the  court  when  it  g{\ve  the  judgment.  Absolute  verity 
must  be  accorded  to  the  records  of  a  court,  when  it  states  its  own 
action,  or  its  own  conclusion,  but  it  by  no  means  follows,  that  the 
same  credit  is  due,  when  it  states  what  was  done  af  a  previous 
term,  unless,  indeed,  the  judgment  of  the  court  is  directed  to  the 
ascertainment  of  the  fact,  which  it  undertake^  to  assert.  In  such 
a  case,  it  is  probable,  the  question  would  be  settled  by  an  entry 
nunc  pro  tunc. 

In  the  present  case,  there  is  nothing  whatever,  besides  the  cir- 
cumstance of  finding  the  answer  in  the  transcript  sent  to  this 
court,  to  induce  the  conclusion  that  it  was  unexplained  by  a  viva 
voce  examination;  but,  conceding  the  answer  is  insufficient  to  sus- 
tain the  judgment,  we  would  then  be  forced  to  refuse  credit  to  the 
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recorded  judgment,  which  asserts  that  an  indebtedness  was  ad- 
mitted. This  is  a  result  which  can  only  be  attained  in  the  man- 
ner pointed  out  by  the  decision  made  in  Gaines  v.  Bieme,  before 
cited.  * , 

•    Judsrment  affirmed. 


THE  STATE  BANK  v.  SMITH. 

1.  Under  the  act  of  1829,  the  circuit  Court  may  appoint  a  tmstce,  upon  the  death 
•  of  the  trustee  appointed  in  tlic  deed. 

EftKOR  to  Marengo  Circuit  Court.    •  ■ 

This  was  a  trial  of  right  of  property.  An  execution  having 
been  sued  out  by  the  bank  against  one  Adams,  and  levied  upcm 
certain  slaves,  the  property  was  claimed  by  the  defendant  in  er- 
*or  as  trustee  of  Mrs.  Adams,  and  a  verdict  and  judgment  was 
rendered  in  his  favor. 

Upon  the  -trial,  it  appeared  that  the  property  in  question  had 
been  given  to  Mrs.  Adams  by  her  father,  by  a  deed,  in  which 
©He  Howell  C.  Adams  was  trustee.  That  Howell  C.  Adams 
died,  and,  thereupon,  at  the  instance  of  Mrs.  Adams,  the  circuit 
«ourt  of  Marengo  appointed  the  defendant  in  error  trustee.  This 
vas  before  the  commencement  of  this  suit.  The  property  was 
shown  to  be  in  the  county  of  Marengo. 

Upon  this  evidence,  the  counsel  for  the  bank  moved  the  court 
to  instruct  the  jury,  that  the  appointment  of  Smitli,  so  made  by 
the  circuit  court,  did  not  invest  him  with  the  legal  title  to  the 
property  conveyed  in  tlic  deed  of  trust 

Which  charge  the  court  refused ;  and  charged,  that  the  order 
of  the  circuit  court  did  transfer  to  him  the  legal  tide  to  the  proper- 
ty so  conv^eyed ;  to  which  the  plaintifTexcepted,  and  now  assigns 
for  eiTor. 
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'    MuBPHY,  for  the  plaintiff  in  error.  ;  ^^u*  t^-ih-jr*.-**"! 

4>ur  3tf  ANNiNO,  con/ra.  w 

pRMOND,  J. — The  act,  tinder  which  the  defendant  in  erFor 
was  appointed  trustee  by  the  circuit  court,  .was  evidently  intend- 
ed to  prevent  the  necessity  of  resorting  to  a  court  of  chancery  ibr  . 
the  appointment  of  a  trustee.  The  first  section  gives  jhe  court 
power  to  remove  a  trustee  ;  and  the  second,  to  receive  the  re- 
signation of  one  J  and  in  both  cases,  to  appoint  another  to  act  in 
his  stead.     [Clay's  Dig.  581.] 

The  statute  does  not,  in  terms,  authorize  the  court  to  appoint  a 
trustee,  when  the  trustee  appointed  by  the  parties  dies  ;  but  we 
have  no  doubt  that  the  power  of  the  circuit  court  so  t5  act,  is 
within  the  spirit  and  intention  of  the  enactment. 

This  appears,  hot  only  from  the  general,  scope  and  design  of 
the  law,  but  especially  from  the  5th  section,  which  provides  that, 
♦*  for  the  prosecution  or  defence  of  any  suit  in  any  of  the  courts 
of  this  State,  the  court,  before  whom  such  suit  may  bounding, 
may,  on  motion,  appoint  a  trustee  or  trustees  to  prosecute  or  de- 
fend the  same,  in '  all  cases  where  the  same  may  be  necessary." 
If,  then,  the  trustee  in  this  deed  had  died  after  the  claim  was  inter- 
posed, there  can  be  no  doubt  that  the  court  gouW  have  appomted 
another  to  act  in  his  stead.  It  would  be  difficult  to  assign  a  rest- 
son  for  giving  tliis  power  to  the  court  to  appoint  a  trustee  to  en- 
able the  suit  to  be  carried  on,  and  deny  it  for  the  purpose  of  com- 
mencing or  defending  one. 

The  act  of  1843,  [Clay's  Dig.  350,  §  32,  33,]  which  giv6«  to  tke 
registers  of  the  courts  of  chancery  the  power  to  receive  the  re- 
signation of  a  trustee,  and  to  appoint  one  in  case  of  death,  cannot 
be  considered  a  repeal  of  the  statute  we  have  been  considering. 
It  does  not  appear  that  there  was  any  intention  to  repcaj  it,  norie 
^re  any  conflict  between  them  ;  but,  on  the  ccmtrary,  both  may 
well  stand  and  be  operative.  It  is  an  estabksbed  nile  in  the  con- 
struction of  statutes,  that  an  affirmative  statute  does  not  repeal 
an  existing  statute,  except  so  far  as  it  is  repugnant' to  or  'mcon- 
sistent  with  its  provisions.  '..-.■    .    , 

Nor  is  there  any  weight  in  the  suggestion,  that  the  statute  was 
repealed  when  the  common  law  judges  were  prevented  from  the 
exejcise  of  chancery  jurisdiction  by  the  establishment  of  separate 
chancery  courts.     The  power  of  appointing  trustees  was  confer- 
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red  on  the  courts,  as  courts  of  common  law,  and  was,  tlierefojoe, 
not  impaired  by  the  transfer  of  the  equitable  jurisdiction  of  the 
•curt  to  the  chancellor. 

Let  the  judgment  be  affirmed. 


4t 


■    CRADDOCK  V.  STEWART'S  ADM'R.        *  'l"*** 

*  •  .  •  •  • 

).  Where  an  administrator  makes  a  warranty  of  the  soundnees  of  personal  pWJ^- 
ty  belonging  to  his  intestate's  estate,  which  he  sells  under  an  Order  of  court,  he 
M  chargeable  for  a  breach  in  hia  representative  character. 

WjiiT  of  Error  to  .the  Circuit  Gonrt  of  Lawrence.  >a 

This,  was  an  action  of  debt,  at  the  suit  of  the  defendant  in  er- 
ror, upon  a  writing  obligatory,  made  by  the  defendant  on  the  4th 
of  J-anuary,  1838,  for  the  payment  of  seventeen  hundred  and  forty- 
ooe  dollar3„on  the  25th  day  of  December,  1839.  The  defendaat 
pleaded,  1.. Payment.  2.  Fraud.  3.  Failure  of  consideration.' 
4^  A  tender  of  the  amount  really  due.  5.  A  partial  ijulure  of 
consideration.  On  t^ese  pleas,  issues  were  joined,  "and  .the  cause 
submitted  to  a  jury,  who  returned  a  verdict  in  favor  of  the  plain- 
ts for  the  balance  due  on  the  note  for  debt  and  damages;  and  a 
judgment  was  rendered  accordingly.  .  -t 

On  the  trial,  the  defendant  excepted  to  the  ruling  of  the  coui:k 
li  was  admitted,  that  at  the  sale  of  the  intestate's  estate,  in  Janua- 
ry, 1838,  by  the  plauitiff  as  administrator,  the  defendant  bought 
four  of  the  negroes.  Viz:  Billy,  a  man,  for  one  thousand  and.  tea 
dollars;  Jesse,  a  boy,  tor  six  hundred  dollars;  Robert,  a  boy,  ipr 
one  tlK>cisand  and.  one  dollars;  and  Shadrack,  a  man,  for  eig^it 
hundred  and  seventy-one  dollars.  That  the  price  of  Billy  is  part 
of  tlie  consideration  of  the  writing  declared  on,  and  he  is  one,  of 
the  negroes  mentioned  in  a  bill  of  sale,  executed  hy  the  plaintiffs 
the  defendant,  on  the  4th  day  of  January,  1838:  It  was  also  ad- 
mitted, that  about  two  weeks  after. the  sale  of  Billy,  tlie  defendant 
offered  to  iipturu  liim  to  the  plaintiff,  and  rescind  the  C(Hitract  thqt 
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far,  alleging  that  he  (Billy)  was  unsound;  but  the  plaintiff  reffused 
to  receive  him.  The  defendant  then  read  as  evidence,  a  bill  of 
sale,  of  the  date  mentioned  above,  which  stated,  that  the  plaintiff, 
ae  the  administrator  of  his  intestate,  had  sold  to  the  defendant, 
Billy,  Jesse,  Robert  and  Shadrack,  for  the  sum  of  thirty-four  hun- 
dred and  eighty-two  dollars,  and  thea  proceeds  as  follows.  "All 
of  which,  I,  as  administrator  aforesaid,  warrant  to  be  sound,  and 
skives  for  life,  and  the  title  good  and  indisputable.  Given  under 
my  hand  and  seal,"  «fcc.  and  signed  thus:  "Isaac  N.  Owen, 
adm'r,  [seal.]"  Further,  he  adduced  evidence,  tending  to  show 
that  Billy  was  diseased,  as  early  as  1834,  of  a  spinal  affection, 
and  so  continued,  with  more  or  less  pain,  up  to  the  3d  of  August, 
1839,  when  he  died. 

The  defendant  prayed  the  court,  to  give  several  charges  to  the 
jury,  which  were  refused,  but  need  not  be  particularly  noticed,  as 
the  same  legal  questions  arise  upon  the  charge  given,  which  is  as 
follows,  viz:  That  although  this  suit  was.  brought  by  Owen,  as 
administrato;r,  and  the  bill  of  sale  executed  by  him  in  that  char- 
acter, yet  the  warranty  therein  was  his  personal  covenant,  which 
bound  him  individually;  that  to  make  the  defence*  of  unsound- 
ness available,  it  was  necessary  to  charge  Owen  with  fraud,  in 
the  conceaJment  of  the  disease.  Although  the  jury  might  believe, 
that  Billy  was  unsound  at  the  time  of  the  sale,  and  .so  continued 
up  to  his  death,  yet,  as  it  was  not  pretended  that  Owen  had  been 
guilty  of  fraud,  the  unsoundness  constitutechno  defence. 

T.  M.  Peters,  for  the  plaintiff  in  error. — Where  an  admiars- 
trator  sells  personal  property,  with  a  warranty  of  soundness,  it  is 
to  be  regarded  as  binding  upon  the  estate  he  represents,  and, he  is 
chargeable  in  his  representative  character.  There  is  no  statute 
or  rule  of  law,  which  prohibits  him  from  making  a  warranty  in 
SHich  case — if  any  benefit  results  from  it  to  the  seller,  it  enures  to 
the  estate,  and  in  consequence  of  this,  the  estate  must  be  liable 
for  a  breach.  If  the  administrator  were  charged  persohally,  he 
would  be  permitted  to  reimburse  himself  from  the  assets;  this 
being  the  case,  there  can  be  no  objection  to  the  purchaser  avoid- 
ing the  payment  of  his  note,  by  showing  the  falsity  of  the  warran- 
ty. [Batterman  V.  Peirce,  3  Hill's  Rep.  N.  Y.  171;  Ricks,  adm'r 
v.  Dillahunty,  8  Porter's  Rep.  134;  Wiley,  et  al.  v.  White  & 
Iieslie,  adm'rs,  2  Stew't  Rep.  331.]     An  agent  with  anthority  to 
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8eUt  may  make  a  warranty,  and  by  a  parity  of  reasoning,  it  woiM 
aeqm  that  an  administrator  may  do  the  same,  [Gaines  v.  M»- 
Kinley,  1  Ala.  Rep.  N.  S.  44C;  Rice  <St  Moore  v.  Richardson  dt 
Keith,  adm'rs,  3  id.  428.  .  See  also,  4  Arkansas  Rep.  289;4 
Nott  «St  McC.  Rep.  194;  2  id.  153;  3  Porter's  Rep.  221.]  .<* 

W.  Cooper,  for  the  defendant  in  error,  insisted  that  an  admini»> 
trator  could  not  bind  the  estate  of  his  intestate,  by  a  warranty  of 
the  soundness  of  a  part  of  it,  which  he  sold.  3  Ala.  Rep.  428|  I 
Nott  &  McC.  Rep.  191;  2  id.  153;  4  Arkansas  Rep.  289,  cited  by 
the  plaintiff  in  error,  are  entirely  unlike  the  case  at  bar.  They 
arc  cases  in  which  there  was  fraud  on  the  part  of  the  executor,  or 
administrator,  as  the  warranty  arose  by  implication  of  law. 

The  case  of  Gaines  v.  McKinley,  [1  Ala.  Rep.  440]  bears  ne 
resemblance  to  the  present,  either  in  principle,  or  in  point  df  fad 
There,  an  agent  was  autlwrised  to  "sell  a  slave,  and  the  court  held, 
that  authority  to  warrant,  was  given  by  implication.  But,  here 
an  administrator  is  the  a2:c>nt  of  the  law — is  sometimes  called  a 
trustee,  and  cannot  execute  his  trust,  otherwise  than  the  law 
prescribes.  •  a* 

All  warranties^  even  of  title  by  an  administrator,  are  conven- 
tional. [Kicks,  adm'r  v.  Oillahunty,  8  Porter's  Rep.  137.]  A  debt 
due  by  an  administrator,  individually,  cannot  be  set  off  against  a 
denrmnd  due  to  him  in  his  representative  character.  If  a  shenff 
sell  pi'Ojjerty,  not  belonging  to  the  defendant  in  execution,  the 
J)laintiff  is  not  bound  to  refund  to  the  purchaser.  [M'cGec  v. 
Ellis  &  Browning,  4  Litt.  Rep.  244.] 

COLLIER,  C.  J.^ — The  only  question  arising  in  this  case,  is, 
whether  an  administrator,  in  virtue  of  his  jx)wers  as  such,  catt 
make  a  warranty  of  the  soundness  of  personal  property  belong- 
ing to  the  intestate's  estate,  which  he  sells  under  order  of  coHrl» 
so  as.to  make  himself  answerable  for  a  breach  in  his  representa- 
tive character?  It  is  laid  down,  generally,  after  administration  m 
granted,  the  power  of  an  administrator  is  equal  to  the  power  oi 
an  executor.  [2  Wms.  on  Ex'rs,  001;  1  Lomax's  Ex'rs,  34d-4, 
and  cases  there  cited.  Shep.  Touchstone,.  474.]  *  Further,  that 
an  executor  or  administrator,  has  the  same  property  in  the  per- 
sonal effects  of  the  deceased,  as  .the  latter  had  when  Jiving.—* 
[1  Wms.  Ex'rs,  508;  1  Lomax's  Ex'rs,  344.]     And,  it  is  taid. 
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that  he  bas  an  absolute  power  of  disposal  over  them — may  sell, 
pledge  or  moFtgage  them,  and  that  this  power  is  necessary,  to 
enable  him  to  perform  his  duty  in  paying  debts,  &c.  [2  Wms. 
Ex'rs,  609,  610-11;  1  Lomax's  Ex'rs,  344-5-6-7.]  Such  were 
the  powers  of  an  eXecutor  or  administrator,  at  the  common  law, 
and  we  think  it  clearly  inferrable,  that  it  was  competent  for  him 
to  warrant  either,  the  title  or  soundness  of  property  of  the  de- 
ceased, which  he  disposed  of;  and  if  the  ti'ansaction,  as  between 
the  vendee  and  himself,  was  fair  and  bona  fide,  it  would  be  obliga* 
tory  upon  the  estate. 

irjn  White's  heirs  v.  White's  a(^m'rs,  &c.  [3  Dana's  .Rep.  374,] 
the  administrators  were  authorised  and  directed  by  the  heirs,  to 
sell  the  slaves  of  the  decedent:  they  were  accordingly  sold  at  pub- 
lic auction,  on  a  credit  of  twelve  months,  to  the  highest  bidder, 
and  £t. bill  of  sale  executed  to  the  purchaser  of  one  of  them,  by 
the  administrators,  with  a  waiTanty  of  soundness.  Suit  was  af- 
terwards brought  upon  the  warranty  agains,t  the  administratord, 
and  a  judgment  recovered  for  damages  and  costs;  which  they 
paid.'  The  question  was,  whether  the  administrators  should  Jiave 
an  allowance  out  of  the  funds  of  the  estate,  for  the  amount  paid 
by  them  on  the  judgment.  The  court  thought  the  authority  to 
sell,  was  general;  and  though  the  administrators  might  not  have 
been  bound  in  the  discharge  of  a  fiduciary  trust,  to  impose  pn 
themselves  a  personal  responsibility;  yet,  as  they  did  so,  for  the 
benefit  of  the  estate,  they  ought  to  be  therefrom  indemnified;  the 
more  especially  as  the  Warranty  they  made,  was  such,  as  is  usu- 
ally required  by  all  prudent  purchasers  of  slaves.  The  authori- 
ty to  the  administrators  in  the  case  cited,  was  not  conferred,  as 
upon  ordinary  agents,  but  was  given  to  them  as  the  trustees  of  the 
ftetate  they  rcpi-esentcd.  If  it  was  merely  an  agency  in  fact,  the 
power  to  warrant  would  be  a  legal  implication,  and  the  case 
would  not  bo  at  all  pertinent;  but  the  court  seems  not  to  have  ta- 
ken this  view  of  it,  but  treated  the  sale  as  one  made  by  the  admin- 
istrators as  such,  although  they  were  authorised  by  the  heirs  to 
sell.  [See,  also,  Pelham,  adm'r  v.  Cravens,  et  al.  4  Ark.  Rep. 
38^.}  The  court  were  further  of  opinion,  that  the  administra- 
tors should  not  be  made  personally  responsible  upon  their  warran- 
ty of  soundness,  unless  they  "acted  with  bad  faith,  wilful  defhult, 
fraud  or  gross  negligence."     And  to  this  point  are  cited,  3  Lit. 
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Rep;  184;  1  Monr.  Rep.  250;  1  J.  J.  Marsh.  Rep.  1G7;  4  Johns. 
Ch.  Rep.  419.  Sec,  also,  2  Xott  &  McC.  Rep.  153. 
■  The  power  of  the  executor  or  administrator,  to  warrant  the 
soundness  of  property,  results  from  the  right  to  sell,  pledge  or 
mortgage — in  faot,  is  embraced  in  it.  And  the  inquiry  then  is, 
whether,  or  how  far,  his  common  law  powers  have  been  modifi- 
ed by  statute? 

The  act  of  1809,  enacts,  that  "in  all  cases,  where  it  may  be 
necessary  to  sell  the  whole,  or  any  part  of  the  pei-sonal  estate  of 
any  testator  or  intestate,  it  shall  be  the  duty  of  the  executor,  ad- 
ministrator or  guardian,  to  apply  to  the  orphans'  court  of  their 
county,  for  an  order  of  sale,  and  upon  obtaining  the  same,  to  ad- 
vertise the  time  and  place  of  such  sale,  in  three  or  more  public 
places  in  their  county,  at  lea§t  thirty  days  previous  to  the  day  of 
sale,  and  then  and  there  proceed  to  sell  the  same,  at  public  sale, 
to  the  highest  bidder,  giving  at  least  six  months  credit,  the  pur- 
chaser giving  bond,  with  approved  security."  [Clay's  Dig.  223, 
§  13.]  A  statute  passqd  in  1810,  authorises  the  orphans'  court 
to  permit  the  'executor,  administrator,  or  guardian,  to  sell  "the 
crop  belonging  to  the  estate,  in  such  manner  as  shall  seem  rea- 
sonable, and  the  situation  of  the  estate  require."  [Id.  224,  §  15.] 
It  is  fuVther  provided,  by  an  act  passed  in  1815,  that  sales  by  ex- 
ecutors and  administrators,  shall  begin  at  twelve,  and  close  at 
five  o'clock;  and  they  shall  be  continued  from  day  to  day,  upon 
giving  public  notice,  &c.  if  they  shall  not  be  completed  on  the 
first  day  designated:  "and  all  sales  which  may  be  commenced 
and  held  in  any  other  manner  than  herein  directed,  shall  be  null 
and  void."  [Id.'  §  14.] 

These  are  the  only  statutes  which,  in  any  manner,  interfere 
with  the  right  of  the  administrator  to  sell  the  personal  estate  of  his 
irttestate — they  only  regulate  the  time  and  mode  of  the  sale,  with- 
out inhibiting  either  expressly  or  by  implication,  the  right  to  war- 
rant the  title  or  soundness  of  the  thing  sold.  An  executor  or  ad- 
ministrator must,  necessarily,  from  the  nature  of  the  trust,  be  in- 
vested with  a  discretion  in  the  discharge  of  his  duties.  If  wisely 
exercised,  the  power  to  make  a  warranty,  may  sometimes  prove 
beneficial.  Thus,  if  the  title  to,  or  soundness  of  property,  is  so 
seriously  questioned,  as  greatly  to  lessen  its  value  in  the  estima- 
tion of  those  who  desire  to  purchase;  and  if  the  administrator  is 
satisfied  that  the  suspicion  is  not  well  founded,  his  indemnity  to 
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the  purchaser  by  a  warranty  against  defects,  might  greatly  en- 
hance the  price. 

The  cases  of  Ricks'  adm'r  v.  Dillahunty,  [8  Porter's  Rep.  133,] 
and  Rice  &,  Moore  v.  Richardson  &  Keith,  adm'rs,  [3  Ala.  Rep. 
428,]  which  were  cited  for  both  parties,  are  not  in  conflict  with 
this  view.  So  far  as  the  present  case  is  concerned,  the  former 
merely  affirms  the  familiar  principle,  that  a  sale  by  an  executor, 
administrator,  &c.  does  not  imply  a  warrpnt  of  title,  unless  there 
be  fraud;  or  perhaps,  in  some  instances,  gross  negligence.  The 
latter  declares  that  fraud,  in  a  sale  made  by  an  administrator,  of 
his  intestate's  effects,  is  a  valid  defence  to  the  contract,  even  when 
sought  to  be  enforced  by  an  administrator  de  bonis  non. 

The  warranty  of  the  administrator  being  obligatory  upon  the 
estate  he  represents,  there  can  be  no  question,  but  he  may  avail 
himself  of  a  breach  as  a  defence  to  an  action  for  the  purchase  mo- 
ney. This  point  was  so  adjudged  inPedenv.  Moore,  [1  Stew't 
&  P.  Rep.  71.]  And  in  Batterman  v.  Pierce,  [3  Hill's  N.  Y. 
Rep.  174,]  it  is  considered  as  a  settled  principle,  that  when  the 
demands  of  both  parties  spring  out  of  the  same  contract  or  trans- 
action, the  defendant  may  recoupe,  although  the  damages  on 
both  sides  are  unliquidated.  The  court  say,  "It  was  formerly 
supposed,  there  could  only  be  a  recoupnicnt,  where  some  fraud 
was  imputable  to  the  plaintiff  in  relation  to  the  contract  on  which 
the  action  was  founded;  but  it  is  now  well  settled,  that  the  doc- 
trine is  also  applicable,  where  the  defendant  imputes  no  fraud, 
and  only  complains  that  there  has  been  a  breach  of  the  contract 
on  the  part  of  the  plaintiff.  For  the  purpose  of  avoiding  circuity, 
or  the  multiplication  of  actions,  and  doing  complete  justice  to 
both  parties,  they  are  allowed — and  compelled,  if  the  defendant 
so  elect,  to  adjust  all  their  claims  growing  out  of  the  same  con- 
tract in  one  action.  [See  Green  v.  Linton,  7  Por.  Rep.  133;  Hill 
V.  Bishop,  2  Ala.  Rep.  320.] 

The  circuit  court  was  of  opinion,  that  the  waiTanty  was  a  mere 
personal  undertaking  of  the  plaintiff,  and  that  its  falsity  was  no 
defence  to  the  action.  In  thus  stating  the  law,  we  have  seen 
that  the  court  erred — its  judgment  is  consequently  reversed,  and 
the  cause  remanded. 
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1.  D  contracts  withP  to  pay  him  GOO  dollars,  for  his  scr^'icea  in  superintending 
certain  mills,  for  twelvemonths  from  the  first  of  January,  1839...  300  dollars  to 
be  paid  on  the  first  of  June,  and  300  dollars  at  the  expiration  of  the  year.  P 
Toluntarily  left  the  service  of  D  in  December... In  an  action  by  P  on  the  con. 
tract,  averring  a  breach  in  the  non-payment  of  said  sums  of  money,  or  either  of 
ihcm—Held,  to  be  no  error  to  refuse  to  charge,  that  the  plaintiff  was  not  enti- 
tied  to  recover,  as  his  right  to  the  300  dollars  fi.-st  to  be  paid,  was  clear,  however 
it  might  be  as  to  the  other. 

Writ  of  error  to  the  Circuit  Court  of  Baldwin  county. 

Assumpsit  by  Preston  against  Davis,  upon  an  agreement  in 
writing  made  between  the  parties,  the  31st  January,  1839.  By 
the  terms  of  the  agreement,  Preston  undertook  to  stay  at,  super- 
intend and  iieep  in  repair  certain  mills,  belonging  to  Davis,  for 
twelve  months  from  the  1st  January  of  the  same  year.  Davis, 
on  his  part,  agreed,  at  the  expiration  of  six  months  from  the  1st 
January,  to  pay  Preston  300  dollars,  and  300  dollars  more  at  the 
expiration  of  the  year,  for  the  good  performance  by  him  of 
what  he  had  agreed  to  do.  It  was  stipulated,  that,  if  Preston 
should  wish  to  be  absent  from  the  business,  he  might  be  so  on 
giving  timely  notice  to  Davis,  provided  the  mills  were  in  a  con- 
dition to  admit  it ;  but  he  was  not  to  be  absent  for  more  than  ten 
days  at  a  time ;  and  his  wages,  during  his  absence,  were  to  be 
deducted.  It  was  also  stipulated,  that  Preston  should  not  return 
to,  or  be,  in  a  state  of  intoxication  at  any  time,  and,  if  he  did,  he 
should  forfeit  fifty  dollars  for  each  offence,  to  be  also  deducted 
froni  his  wages.  Some  other  stipulations  were  included,  but 
they  do  not  affect  the  question  raised. 

The  declaration  sets  out  the  contract  at  large,  and  avers  per- 
formance by  the  plaintiff  of  all  things  on  his  part  to  be  done  and 
performed  ;  and  the  breach  is,  that  the  defendant  has  not  paid 
the  sums  of  money,  or  either,  or  any  part  of  them. 

The  defendant  pleaded  non-assumpsit,  payment,  set  off,  and 
accord  and  satisfaction ;  and  the  jury  found  a  verdict  for  the 
plaintiff  for  571  dollars,  on  which  judgment  was  given. 
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At  the  trial,  the  defendant  offered  evidence  tending  to  prove  that 
Preston  had  admitted  that  he  voluntarily  quitted  the  service  of  Da- 
vis on  the  9th  December,  1839  ;  and,  on  this  proof,  requested  the 
court  to  instruct  the  jury,  that  the  condition  of  the  agreement  that 
Preston  should  serve  twelve  months,  was  a  condition  precedent ; 
and  that  the  term  of  service  must  be  performed  before  the  plain- 
tiff could  recover  in  this  action.     This  was  refused. 

The  defendant  then  requested  the  charge,  that,  if  the  jury  should 
believe  that  Preston  voluntarily  left  the  mill  of  Davis  before  the 
expiration  of  the  tw;plve  months  mentioned  in  the  agreemant, 
then  that  the  plaintiff  was  not  entitled"  to  recover. 

This  was  also  refused,  and  the  defendant  excepted.  These  re- 
fusals to  charge  are  now  assigned  as  error. 

Blount,  for  the  plaintiff  in  error,  insisted,  there  could  be  no  re- 
covery on  this  contract,  as  the  plaintiff  voluntarily  left  the  defend- 
ant's service  before  the  expiration  of  the  term  agreed  for. 
[Mortmain  v.  Lepeaux,  6  Martin's  Rep.  654  ;  Thorp  v.  White, 
13  John.  53  ;  McMillon  v.  Vanderlip,  12  ib.  165  ;  Read  v.  Moore, 
19,  ib.  337  ;  Gray  v.  Gordon,  17  ib- 188  ;  Norris  v.  Moore,  3  Ala. 
Rep.  N.  S.  676  ;  Givhan  v.  Dailey,  4  ib.  336  ;  Cunningham  v. 
Morrell,  10  John.  203  ;  Starke  v.  Parker,  2  Pick.  267.] 

Dargan,  contra,  contended,  there  was  no  error  in  the  charge, 
as  the  plaintiff  was  certainly  entitled  to  recover  for  the  six  months' 
service.  [Cunningham  v.  Morrell,  10  John.  203  ;  Few  v.  Mars- 
teller,  2  Cranch,  24.] 

GOLDTHWAITE,  J.— There  is  some  doubt  with  us,  whe- 
ther the  plaintiff  was  entitled,  under  this  contract,  to  recover  the 
three  hundred  dollars  agreed  to  be  paid  at  the  expiration  of  tlie 
year ;  but  however  this  may  be,  that  was  not  the  question  raised 
in  the  court  below.  The  defendant  there  insisted,  that  no  reco- 
very against  him  could  be  had,  unless  the  service  was  performed 
for  the  entire  time  ;  and  that  the  plaintifTs  abandonment  of  his 
service  previous  to  the  expiration  of  the  year,  prevented  any  re- 
covery in  the  action  as  brought.  This  view  of  the  contract^can- 
not  be  sustained.  It  is  true,  the  argreement  of  the  plaintiff  was,  to 
serve  until  the  expiration  of  the  year ;  but  the  defendant  was  to 
pay  him  one  half  in  June,  and  the  other  in  January  afterwards. 
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It  may  be  conceded,  therefore,  that  no  recovery  could  be  had  for 
the  last  payment,  and  yet  the  right  to  receive  the  first  would  not 
be  affected. 

There  is  no  doubt,  we  think,  that  a  right  of  action  accrued  un- 
der this  contract  The  service  contracted  for  was  performed  un- 
til the  1st  of  June,  and  the  sum  agreed  upon  was  not  then  paid. 
The  right  of  action  for  this  sum  being  thus  perfect,  could  not  be 
destroyed  by  any  subsequent  conduct  of  the  defendant ;  nor  do 
we  see  how  it  could  be  affected  by  his  claiming  that  more  was 
due.  The  breach  assigned  in  the  declaration  is,  that  neither  of 
the  sums  of  money,  nor  any  part  of  them  had  been  paid.  The 
averment  of  performance  is,  that  the  plaintiff  has  done  all  things 
necessary  on  his  part  to  be  done ;  and  it  does  not  follow  that, 
because  the  plaintiff  has  omitted  to  show  he  is  entitled  to  recover 
both  sums,  that  he  is  entitled  to  neither. 

The  case  is  not  different  from  that  of  an  agreement  to  pay  a 
given  sum  in  instalments  ;  and  in  such,  when  the  consideration 
of  the  payment  is  services,  it  is  only  necessary  to  show  a  perform- 
ance, ;>ro  rata.  [Cunningham  v.  Morrell,  10  Johnson,  203.]  A 
contract  for  the  payment  of  distinct  sums  at  different  periods,  is 
very  much  in  the  nature  of  distinct  contracts;  and  an  action  of 
debt  for  each  sum  will  lie  as  it  becomes  due.  [Few  v.  Marsteller, 
2  Cranch,  24.] 

This  view  shows,  that  the  court  below  properly  refused  to  give 
the  charges  requested.  Whether  the  defendant  might  not  have  had 
another  charge  in  his  favor  with  respect  to  the  second  payment 
contracted  to  be  made,  need  not  be  examined,  as  no  opinion  of  the 
court  was  sought  in  that  aspect  of  the  case. 

Judgment  affirmed. 
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1-  An  instrument,  purporting  to  be  a  bill  of  exchange,  which  does  not  direct  to 
whom  the  money  is  payable,  may  be  the  foundation  of  a  suit,  in  the  name  of  the 
person  from  whom  ths  consideration  moved,  and  to  whom  it  was  deHvered  by 
the  drawer  ;  but  an  action  cannot  be,  maintained  thereon,  by  a  third  person,  as 
bearer. 

Error  to  the  Circuit  Court  of  Mobile. 

This  was  an  action  of  assumpsit  by  the  defendant  in  error,  as 
bearer  of  two  bills  of  exchange  against  the  plaintiff  in  error,  as 
acceptor  of  one,  and  as  drawer  of  the  other. 

The  declaration  contains  two  counts  in  the  usual  form,  by  the 
plaintiff  as  bearer,  against  the  defendant  as  drawer  and  acceptor, 
and  also  the  common  counts — and  upon  the  general  issue,  with 
notice  of  the  set-off;  the  plaintiff  had  a  verdict. 

From  a  bi]l  of  exceptions,  it  appears  that  the  plaintiff  offered  in 
evidence,  two  instruments  of  writing,  of  the  following  tenor. 
Exchange  for  $2,500. 

Aberdeen,  Miss.  Nov.  24, 1839. 
On  the  first  day  of  March  next,  without  grace,  please  pay  this, 
my  first  and  only  exchange,  at  the  counting  room  or  domicil  Sof 
Jesse  G.  Thomas,  in  the  city  of  Mobile,  twenty-five  hundred  dol- 
lars, value  received,  and  charge  the  same  to  account  of  your 

Ob't  servant, 

T.  Coop  WOOD. 
To  Mark  Prewitt,  Aberdeen,  Miss. 
Exchange  for  81,021  44. 

Aberdeen,  Miss,  Nov.  24,  1839. 
On  the  first  Monday  of  March  next,  without  grace,  please 
pay  this,  m'y  first  and  only  exchange,  at  the  counting  room  or 
domicil  of  Jesse  G.  Thomas,  in  the  city  of  Mobile,  one  thouarand 
and  twenty-one  dollars  and  forty-four  cents,  value  received,  and 
charge  tiie  same  to  account 

Of  your  ob't  servant, 

^Mark  Prewitt. 
To  Col.  Abner  Prewitt,  Athens,  Miss. 
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Which  bills  were  then  and  there  duly  accepted,  whilst  in  the 
possession  of  one  O'Neill. 

It  was  also  proved  that  the  bills  were  presented  at  maturity  at 
the  proper  place,  and  protested  at  the  instance  of  Tartt,  Stewart 
&  Co.,  for  non-payment,  of  which  the  defendant  had  due  noticr. 

The  plaintiff  then  closed  his  case,  and  the  defendant's  counsel 
moved  the  court  to  exclude  the  evidence,  as  being  insufficient  to 
establish  a  claim  against  the  defendant,  which  motion  was  over- 
ruled. 

The  defendant  then  introduced  testimony,  conducing  to  shew 
that  the  bills  were  given  by  the  drawers  to  one  Patrick  O'Neill, 
in  settlement  of  a  judgment  of  O'Neill  against  the  drawer,  Coop- 
wood,  and  that  after  the  same  had  been  given  to  O'Neill,  he  de- 
livered them  to  the  plaintiff  and  one  Houston,  to  indemnify  them 
as  his  sureties.  Tiic  defendant's  counsel  then  moved  the  court  to 
instruct  the  jury,  that  on  t!iis  evidence  the  plaintiff  could  not  re- 
cover, which  the  court  refused,  and  charged  that  the  plaintiff  was 
entitled  to  recover,  if  the  bills  were  assigned  by  O'Neill  before 
the  commencement  of  the  suit. 

Campbell,  for  the  plaintiff  in  error. — An  instrument  cannot 
operate  as  a  bill  of  exchange,  unless  the  money  is  on  the  face  of 
the  paper  made  payable  to  sumc  one.  fChitty  on  Bills,  last  ed. 
139,140,  155, 163;  2  Panlessus,  158;  1  Henry  Blackstone,  (\08-9; 
Story  on  Bills,  71;  G  Wendell,  G44;  13  Mass.  15S;  19  Wendell, 
566;  2  Hill,  59,  80.] 

That  to  render  an  instrument  negotiable,  it  must  be  intended, 
from  the  pajier  itself,  that  the  person  making  it,  intended  to  give  it 
a  transferable  quality.  He  denied  that  any  such  inference  could 
be  drawn  in  tliis  case — that  O'Neill,  to  whom  it  was  delivered, 
might,  by  pro{X)r  averments,  recover  upon  it,  but  he  could  not 
transfer  this  right  to  another. 

That  this  case  was  unlike  those  cases  where  a  blank  was  left 
for  the  name  of  the  payee,  or  where  the  bill  was  made  payable 
to  and  endorsed  by  a  fictitious  person.  That  in  the  firet  case, 
an  authority  might  be  presumed  to  fill  up  the  blank;  and  in  the 
latter,  if  the  instrument  could  not  operate  as  a  bill  payable  to 
bearer,  it  would  be  void,  and  those  putting  it  in  circulation  would 
profit  by  tiicir  own  fraud. 
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■  PniLLTPS  and  Dargan,  contra. 
The  instrument  purports  to  be  a  bill  of  exchange  :  the  intent  of 
the  parties  is  apparent  upon  its  face.  It  is  called  their  bill  of  ex- 
change, and  appears  to  be  for  value.  The  only  question  is,  shaH 
the  intent  of  the  parties  be  carried  out?  If  it  is  not  construed  as 
a  bill  payable  to  bearer,  then  it  is  waste  paper.  This  would  be 
to  destroy  the  intent  of  the  parties ;  or,  if  they  intended  what 
their  declarations  did  not  warrant,  they  meditated  a  fraud,  and 
should  not  be  permitted  to  reap  its  fruits. 

They  insisted,  that  the  question  was  settled  by  the  case  of  Gib- 
son y.  Minet,  [1  H.  B.  569,]  as  no  distinction  could  be  drawn  be- 
tween a  fictitious  payee  and  no  payee  ;  and  that  it  was  impossible 
to  distinguish  this  case  from  the  case  of  a  blank  left  for  the  inser- 
tion of  a  payee.  They  cited  3  Term,  174 ;  id.  182  ;  1  H.  B.  569; 
2  id.;  2  Hill's  Rep.  59;  3  id.  112;  C bitty  on  Bills*  ed.  1839,218; 
1  Stephens'  N.  P.  570. 

ORMOND,  J. — The  question  presented  on  the  record  is,  whe- 
ther the  instruments,  which  are  the  foundation  of  the  action,  are 
negotiable,  so  as  to  permit  the  defendant  in  error  to  maintain  an 
action  thereon  in  his  own  name  as  bearer. 

The  instruments  are,  in  all  respects,  formal  bills  of  exchange, 
except  that  no  persons  are  indicated  therein  as  payees. 

It  is  clear,  that  every  bill  of  exchange  should  specify  to  whom 
it  repayable,  to  enable  the  acceptor  to  discharge  himself  from  lia- 
bility by  payment  to  the  proper  person ;  and,  indeed,  on  gene- 
ral principles  of  law,  it  would  be  void  for  uncertainty.  [Story  on 
Bills,  68;  Chittyon  Bills,  177,  Am.  ed  of  1839.]  Such  is  also 
the  law  of  Frdnce,  [2  Pardessus,  346.] 

It  is  not  denied,  that  the  general  rule  is  as  stated  ;  but  it  is  in- 
sisted, that  where  the  intention  is  apparent,  courts  will  give  effect 
to  it;  and  that  the  legal  intent  is,  that  these  bills  are  payable  to 
bearer.  The  case  of  Gibson  v.  Minet,  [1  H.  B.  569,]  is  mainly 
relied  on  to  support  this  proposition.  It  is  well  known,  that  the 
case  referred  to,  was  that  of  a  bill  drawn  payable  to,  and  endorsed 
in  the  name  of,  a  fictitious  person,  the  bill  having  been  accepted 
with  knowledge  of  the  fact,  and  negotiated  to  one  ignorant  of  these 
circumstances.  The  judges  who  gave  effect  to  the  bill  against  the 
acceptor,  place  their  judgment  on  the  supposed  intention  of  the 
parties  to  it ;  that,  by  making  it,  and  giving  currency  to  it,  they 
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must  have  intended  it  should  be  pperative  and  effectual  as  a  bill 
of  exchange;  and,  as  the  holder  could  not  derive  title  through  the 
endorsement  of  a  fictitious  perscm,  it  must  be  considered,  they  in- 
tended it  should  be  payable. to  bearer. 

This  artificial  conclusion  was  plainly  forced  on  the  judges  by 
the  necessity  of  the  case,  and  to  prevent  the  cpnsummation  of  the 
fraud.  Since  the  decision  of  that  celebrated  case,  it  has  been 
considered  as  settled,  that  an  innocent  holder  of  a  bill  payable  to, 
and  endorsed  in  the  name  of  a  fictitious  person,  may  recover  on 
it  as  on  a  bill  payable  to  bearer. 

It  is  not,  however,  necessary  that  the  name  of  the  payee  should 
be  inserted  when  the  bill  is  drawn.  If  a  blank  is  left  for  that  pur- 
pose, it  will  be  considered  an  authority  to  the  holder  to  fill  it  up. 
[Cruchley  v.  Clarance,  2  M.  &:  S.  90;  Crutchly  v.  Mann,  5 
Taunton,  529.]  So  it  has  been  hclcl,  that  when  it  was  intended 
that  the  bill  should  be  negotiable,  and  the  words  "or  order"  were 
omitted  by  mistake,  they  might  be  afterwards  inserted,  so  as  to 
charge  an  indorsee.  [Kershaw  v.  Cox,  3  Espinasse,  246 ;  Chit- 
ty  on  Bills,  219,  ed.  1839.] 

It  may  be  then  collected,  that  the  intention  is  to  govern;  and 
where  that  is  apparent  from  the  bill  itself,  or  by  the  proof  of  ex- 
traneous facts,  effect  will  be  given  to  such  intention.  [See  the 
last  reference  to  Chitty  on  Bills;  also,  Douglass  v.  Wilkerson,  6 
Wendell,  044;  2  Hill,  59.] 

Now,  what  evideiw-e  is  there  of  an  intention  that  these  instru- 
ments should  have  the.effect  of  bills  of  exchange  payable  to  bear- 
er ?  It  is  not  shown,  tliat  there  was  any  mistake  in  the  drafts- 
man, or  that  they  are  not  precisely  as  the  parties  intended  they 
should  be,  It  is  true,  the  instruments  are  called  bills  of  exchange 
by  the  drawer,  and,  in  their  general  structure,  are  like  bills  of  ex- 
change ;  and  we  may,  therefore,  infer  that,  as  the  consideration 
moved  from  O'Neill,  he  was  tlic  party  intended  to  be  benefitted  ; 
and,  doubtless,  on  the  proof  made  by  the  defendant,  he  could  re- 
cover on  the  bills,  as  it  cannot  be  presumed  the  parties  meant  to 
do  a  nugatory  act,  and  they  must  therefore,  have  intended  to 
transfer  the  right  to  the  money  to  O'Neill.  Does  it  necessarily 
follow,  that  they  also  intended  to  transfer  this  right  to  any  other 
person  who  might  come  to  the  possession  of  the  pai)er?  Such 
may  have  been  tlie  intention,  but,  certainly,  it  cannot  be  pre- 
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sumed,  in  the  absence  of  all  proof  of  such  intention,  from  the 
mere  fact,  that  the  consideration  moved  from  O'Neill.         -^     ' 

The  decision  in  Gibson  v.  Minet  is  avowedly  founded  upon 
the  necessity  of  the  case,  and  was  supposed  to  be  necessary  to 
prevent  the  consummation  of  the  meditated  fraud.  There,  the 
holder  had  no  means  of  knowing  that  the  indorsee  was  a  ficti- 
tious person.  Here,  the  bill  disclosed  on  its  face  that  it  was  not 
payable  to  the  order  of  any  one,  or,  generally,  to  bearer.  Every 
one  to  whom  the  bill  was  offered,  was  apprised  of  the  predica- 
ment in  which  it  stood.  There  is,  therefore,  no  necessity  for  the 
presumption  of  an  intention  not  authorized  by  the  terms  of  the  in- 
strument to  prevent  injury  to  an  innocent  holder. 

Even  in  the  case  of  a  fictitious  payee,  the  presumption  of  an 
intention  to  pay  to  bearer  is  not  raised,  if  the  holder  knew  the 
fact  when  he  took  the  bill.  [Chitty  on  Bills,  181  ;  Hunter  v.  Jef- 
frey, Peake's  Rep.  Add.  146.] 

In  addition  to  the  view  here  taken,  in  1837,  the  Legislature 
passed  an  act,  to  be  found  in  Clay's  Dig.  [326,  §  76,]  declaring  "that 
all  bonds,bills  or  notes,  which  shall  be  made  payable  to  any  person 
pr  persons,  or  bearer,  or  to  any  corporation  or  bearer,  shall  have 
the  effect  of  creating  an  obligation  or  liability  in  favor  of  the  cor- 
poration, or  person  or  persons,  only  to  whom  any  such  bond  or 
note  may  be  expressly  made  payable  ;  and  no  one  but  such  cor- 
poration, or  such  person  or  persons,  or  their  endorsee  or  personal 
representative,  shall  have  a  right  to  maintain,  in  his  own  name, 
an  action  upon  any  such  bond,  bill  or  note."  If,  therefore,  these 
bills  were  expressly  made  payable  to  Patrick  O'Neill  or  bearer, 
this  action  could  not  be  maintained  by  the  holder  as  bearer  ;  but 
to  enable  him  to  maintain  this  suit  in  his  own  name,  it  would  have 
been  incumbent  on  him  to  deduce  a  legal  title  in  himsetf  by  en- 
dorsement from  O'Neill  before  the  action  was  instituted. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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Ex  parte  Grant,  adm'r  de  bonitton,  of  the  estate  of  McCord,  dcc'd. 


Ex. PARTE  GRANT,  adm'r  rZe  bonis  non,  of  the  estate  of 
McCORD,  dec'd. 

1 .  A  Judge  of  thcCircnit  Coart  is  not  authorised  to  award  a  tnandatnua  in  Taca> 
tion.and  the  ref^isal  to  do  so,  however  meritorious  the  grounds  of  the  applica. 
lion  may  be,  does  not  authorise  the  Supreme  Court  in  virtue  of  its  general  sq. 
perintendence  and  control  of  inferior  jurisdictions,  to  grant  the  writ. 

The  petitioner  stales  that  he  became  administrator,  de  bonis 
iiQu,  of  the  estate  of  David  McCord,  dec'd,  by  appointment  of 
the  orphans'  court  of  Dallas,  in  1838;  in  November,  1843,  he  filed 
his  accounts,  (fee.  for  the  purpose  of  a  final  settlement  of  the  estate, 
and  the  then  judge  of  that  court,  ap|X)intcd  the  21st  of  December 
Jast,  as  the  day  on  vehich  the  same  would  be  made.  That  before 
that  day,  the  then  Judge  was  superseded  by  the  election  of  Addi- 
son J.  SafTold  to  the  judgeship.  The  present  Judge,  was  of 
counsel  for  the  petitioner,  and  under  the  direction  of  the  statute, 
certified  the  same  to  the  Judge  of  the  circuit  court,  who,  in  obe- 
dience to  the  statute,  appointed  three  persons  as  commissioners,  to 
audit  and  settle  the  administration  accounts,  and  to  make  distri- 
bution of  intestate's  estate.  It  is  further  stated,  ilmt  two  of  three 
persons  thus  ai)poiuted,  had  refused  to  act,  that  an  application 
bad  been  made  to  the  circuit  Judge  in  vacation,  for  a  mandamus^ 
who  declined  awarding  the  same  ujx)n  the  ground  that  the  law 
made  no  provision  for  compensating  the  commissioners,  and  con- 
sequently it  was  not  compulsory  upon  them.  Upon  these  facts, 
together  with  others,  which  need  not  be  noticed,  the  petitioner 
prays  this  court  to  award  a  mandamus  to  the  Judge  of  the  cir- 
cuit court,  commanding  him  by  the  same  process,  to  compel  the 
commissioners  to  perform  the  duties  which  the  law  devolved  upon 
them,  in  virtue  of  his  appointracnL 

DowNMAN,  for  the  petitioner. 

COLLIER,  C.  J. — The  writ  oi  mandamus,  especially  of  late 
j'cars,  has  been  extensively  used,  and  is  certainly  a  most  valua- 
ble auxiliary  in  tlie  administration  of  remedial  justice.    It  is  ap- 
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propriately  employed  in  many  cases,  where  a  party  has  a  clear 
legal  right,  and  no  other  adequate  legal  remedy.  But  we  do  not 
remember  any  case  in  which  the  Judge,  unauthorised  by  statute, 
or  rule  of  court,  has  ever  awarded  it  in  vacation.  Mr  Blackstoae 
says,  "a  writ  of  7nandamus  is,  in  general,  a  command  issuing  in 
the  King's  name,  from  the  court  of  King's  bench,  and  directed  to 
any  person,  corporation,  or  inferior  court  of  judicature  within  the 
King's  dominions,  requiring  them  to  do  some  particular  thing 
therein  specified,  which  appertains  to  their  office  and  duty,  and 
which  the  court  of  King's  bench  has  previously  determined,  or 
at  least,  supposes  to  be  consonant  to  right  and  justice."  [3  Black. 
Com.  110.  See  also,  6  Dane's  Ab.  chap  186,  art.  2.] 
■  '  In  the  present  case,  no  application  has  been  made  to  the  cir- 
cuit court  for  a  mandamus,  but  merely  to  the  Judge  of  that 
court,  who  in  our  opinion  could  only  entertain  the  petition  in 
term  time,  and  in  open  court.  The  refusal  then,  was  a  matter 
of  course,  and  whatever  may  be  the  merits  of  the  petitioner's 
case,  which  we  purposely  avoid  Considering,  it  is  clear,  that 
there  has  been  no  erroneous  decision  against  him.  ; 

We  have  repeatedly  held  that  the  constitution  inhibits  the  ex- 
ercise of  original  jurisdiction  in  a  case  like  the  present;  but  that 
we  would,  in  order  to  give  us  a  general  superintendence  and 
control  over  inferior  jurisdictions,  entertain  such  a  case,  where 
the  tribunal,  the  next  in  grade,  had  refused  to  act,  or  acting,  had 
misapprehended  the  law.  It  results,  that  the  application  for  a 
mandamus  must  be  denied,  at  the  cost  of  the  petitioner. 


HIBBLER  &  PEARSON  v.  DE  FOREST,  MORRIS 
&  WILKINS. 

1.  One  partner  is  not  authorised,  from  his  connexion  in  business,  to  accept  a  bill 
as  a  security  for  the  debt  of  a  third  person  :  and  an  authority  cannot  be  inferred 
from  the  circumstance  that  the  business  of  the  firm  is  that  of  co;nmission  mer. 
chants,  to  sell  cotton,  when  the  plaintiff  is  aware  of  all  lh.c  circumstances  un» 
der  which  the  acceptance  is  given.  ,x.    _.  -. 
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Wbit  of  Error  to  the  Circnit  Court  of  Mobile  county. 

Assumpsit  by  De  Forest,  Morris  &.  Wilkins,  on  a  bill  of  ex- 
ehange,  drawn  in  their  favor  by  A.  B.  Wooldridge,  agaist  ChHd, 
Hibbler  and  Pearson  as  acceptors. 

Child  pleaded  his  discharge  as  a  bankrupt,  and  the  plea  was 
confessed.  Hibbler  &•  Pearson  pleaded  the  general  issue,  sup- 
ported by  an  affidavit,  that  the  bill  was  not  accepted  by  them, or 
by  any  one  with  authority  from  them. 

At  the  trial  on  this  issue,  it  appeared  the  drawer  of  the  bill  was 
a  planter,  and  desired  certain  hardware.  He  went  to  Child,  one 
of  the  firm  C,  H.  «Sc  P.,  and  requested  him  to  give  the  security 
of  the  firm  to  De  Forest,  Morris  &  Wilkins.  who  were  hardware 
merchants,  and  willing  to  credit  Wooldridge  on  that  condition. 
Thi3  goods  were  delivered  to  Wooldridge,  and  he  drew  the  bill, 
which  was  accepted  by  Child,  in  the  firm-name  of  Child,  Hibbler 
&  Pearson.  C,  H.  &  P.  were  commission  merchants  and  part- 
ners in  trade  in  Mobile,  but  in  no  way  indebted  to  Wooldridge, 
nor  doing  his  business.  The  business  of  the  firm  was  to  receive 
from  the  country,  and  sell  on  commission,  cotton,  which  might 
be  sent  to  them  for  that  purpose.  The  bill  was  accepted  for  the 
accommodation  of  Wooldridge.  These  facts  were  known  to  the 
plaintiff's.  On  this  state  of  proof,  the  court  charged  the  jury,  that 
they  might  infer  from  these  facts,  that  the  acceptance  of  the  biH 
was  within  the  business  of  the  firm,  and  that  the  defendants  were 
liable  on  it. 

This  charge  was  excepted  to,  and  is  now  assigned  as  error. 

Lesesxe,  for  the  plamtifls  in  error,  cited  Mauldin  v.  State 
Bank,  [2  Ala.  Rep.  N.  S.  502.] 

Dargan,  contra,  argued,  that  the  office  and  business  of  com- 
mission merchants,  required  them  to  accept  bills  for  their  employ- 
ers or  principals,  drawn  on  funds  in  their  hands,  or  expected  to 
be  placed  there. 

GOLDTHWAITE,  J.^The  evidence  set  out  in  the  bill  of 
exceptions,  shows  that  the  acceptance  of  the  firm  was  given  .by 
one  of  the  partners  as  a  security  for  a  debt  of  a  third  person  ;  and 
the  question  is,  whether  the  jury  was  authorized  to  infer  an  au- 


94  V     ALABAMA. 


Hibbler  &  Pearson  v.  Dc  Forest,  Morris  &.  Wilkins. 


thoi:ity  thus  to  bind  the  firm,  from  the  circumstance  that  they 
were  commission  merchants  for  the  sale  of  cotton. 

It  is  well  settled,  both  in  England  and  in  this  country,  that  a 
partnership  connexion  does  not,  necessarily,  invest  one  partner 
with  the  power  to  give  a  valid  security  in  the  name  of  the  firm, 
either  for  his  own  private  debt  or  for  that  of  another.  [Gow  on 
Partn.  ch.  2,  §2;  Story  on  Part.  191.]-  The  only  diflierence  in 
the  application  of  the  rule  is,  that,  in  England,  it  rests  with  the 
partners  to  show  they  did  not  consent ;  while  here,  the  onus  is 
cast  on  the  plaintiff*.  [Story  on  Part.  192  ;  Dob  v.  Halsey,  16 
John.  Rep.  34.]  We  say  it  rests  with  the  plaintiff"  to  show  the 
consent  of  the  other  partners,  but  this  must  be  understood  with 
the  restriction,  that  he  is  the  party  to  whom  the  security  is  given  ; 
because  it  is  held  by  several  decisions,  that  a  bona  fide  holder  will 
be,  affected,  by  the  want  of  authority  of  the  partner  when  the 
firm  name  appears.  [Arden  v.  Sharp,  2  Esp.  524;  Swan  v. 
Steele,  7  East,  210 ;  Chitty  on  Bills,  46 ;  Ridley  v.  Taylor,  13 
ib.  175.] 

b.  In  the  case  before  us,  it  is  stated,  all  the  facts  were  known  to 
the  plaintiffs,  and,  therefore,  the  onus  is  thrown  on  them  of  show- 
ing the  consent  of  the  other  partners,  who  deny  the  authority  of 
CJiild.  It  is  not  necessary  there  should  have  been  an  express  as- 
sent: it  may  be  implied  from  circumstances;  but  there  were 
none  such  before  the  jury,  unless  the  consent  is  to  be  inferred 
from  the  business  followed  by  the  firm.  We  can  perceive  no- 
thinfir  in  the  callinf?  of  commission  merchants  which  makes  them 
an  exception  to  the  general  law.  Doubtless,  they  frequently  ac- 
cept bills  without  being  in  funds,  and  on  the  mere  expectation  of 
business  to  bo  confided  to  them;  but,  if  such  was  the  ordinary 
business  of  this  firm,  nothing  was  more  easy  than  to  show  -it  in 
evidence.  It  is  not,  however,  our  province  to  determine,  in  ad- 
vance, upon  what  circumstances  want  of  authority  may  be  infer- 
red :  it  is  sufficient  to  declare  that  none  such  existed  in  this  case 
when  before  the  jury. 

The  result  is,  that  we  consider  the  charge  given  by  the  circuit 
court  as  erroneous. 
t .  Judgment  reversed,  and  remanded- 

V;i.»:  .  ■        ■ 
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Comstock  V.  Givetas. 


COMSTOCK  V.  GIVENS. 

1.  If  the  Court  improperly  continues  a  cause,  as  to  two  out  of  three  defen<lan<(»» 
tty  the  express  or  implied  assent  of  the  plaintiff,  and  thereby  the  ^^'ntirc  cause  mi 

'  tliscontinucd,  ho  cannot  afterwards  obtain  a  mandamus,  to  require  the  court  to 
restore  the  cause  to  the  docket. 

This  was  a  motion  for  a  mandamus.  The  petition  sets  forth 
that  the  plaintiff  in  error  brought  a  suit  in  the  circuit  court  oi 
Benton  county,  on  a  bill  ofexchange,  against  the  defendant  in  er- 
ror and  two  others.  That  at  the  trial,  the  defendants  suggested, 
that  two  of  them  had  applied  to  the  district  court  of  the  United 
States,  for  the  benefit  of  the  bankrupt  law,  and  prayed  a  continu- 
ancow  -  That  the  court,  witliout  his  consent,  and  against  his  will, 
continued  the  cause  as  to  two  of  the  defendants;  that  the  cause  was 
then  tried  upon  an  issue  as  to  the  remaining  defendant,  (the 
plaintiff  in  error)  and  verdict  and  judgment  for  the  plaintiff  be- 
low. That  he  is  advised  that  this  erroneous  action  of  the  court 
will  work  a  discontinuance  of  the  cause,  and  if  he  is  compelled  to 
sue  again,  the  action  may  be  barred  by  the  statute  of  limitations. 
He,  therefore,  prays  a  mandamus  to  require  the  circuit  court  to 
set  aside  the  continuance  of  the  cause,  and  the  subsequent  pro- 
ceedings, and  to  reinstate  the  cause  in  the  same  condition  as  befcwro 
the  erroneous  action  of  the  court. 

T.  A.  Walker,  for  the  petitioner. 
Rice,  cantra. 

ORMOND,  J. — The  record  of  the  cause  in  the  trial,  of  which 
the  alleged  erroneous  action  of  tlic  court  took  place,  states  the 
proceedings  thus: 

This  day  came  the  parties,  &c.  and  the  defendant's  counsel 
suggested  to  the  court,  that  E.  L.  Givens  and  Hugh  L.  Givens, 
have,  since  the  commencement  of  this  suit,  applied  for  the  bene- 
fit of  the  bankrupt  law,  and  therefore,  moved  the  court  for  a  con- 
tinuance of  the  cause.  The  plaintiff's  counsel  objected  to  the 
continuance  asked;  the  court  continued  the  cause  as  to  the  said 
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E.  L.  and  H.  L.  Givens,  but  refused  to  continue  as  to  the  said 
William  T.  Givens,  the  other  defendant.  The  court  then  over- 
ruled the  demurrer  to  plaintiff's  declaration,  &c. 

We  held  at  the  last  term  of  this  court,  in  a  case  like  the  pre- 
sent, that  such  a  severance  of  the  parties  was  a  discontinuance  of 
the  entire  action,  and  assuming  that  a  mandamus  is  the  proper 
i*emedy,  we  will  proceed  to  inquire  whether  the  record  discloses 
that  the  cause  w^as  continued  against  the  conseilt  of  the  petitioner. 

It  appears  that  when  the  motion  was  made  by  the  defendants, 
for  a  continuance  of  the  cause  for  the  reasons  assigned,  that  it  was 
objected  to  by  the  plaintiff,  and  that  thereupon,  the  court  continued 
it  as  to  two  of  the  defendants,  and  directed  the  trial  to  proceed 
against  the  other.  It  is  not,  it  is  true,  stated  that  thi§  was  at  the 
instance  of  the  plaintiff,  but  such  is  the  necessary  conclusion  froin 
the  record.  All  the  defendants  desired  a  continuance,  the  plain- 
tiff opposed  it,  and  when  the  trial,  is  afterwards  directed  by  the 
court  to  proceed  against  one  of  the' deferidanfs,  clearly  against  his 
will,  and  the  plaintiff  makes  no  objection,  it  must  be  understood  to 
be  at  his  instance,  and  by  his  consent. 

'  'The  court  is  pa'ssive,  and  only  acts  as  it  is  impelled  to  action 
by  the  parties  litigant  before  it.  It  was  its  duty  to  continue  the 
cause  as  to  all  the  parties,  if  it  continued  at  all,  but  in  truth,  should 
not  have  continued  as  to  any,  for  the  reason  assigned.  When, 
therefore,  we  fmd  the  cause  progressing  against  one  defendant, 
certainly  against  his  wish,  and  no  dissent  or  opposition  to  that 
course  by  the  plaintiff,  the  only  possible  deduction  is,  that  if  the 
course  pursued,  was  not  at  the  express  instance  and  request  of 
the  plaintifl',  that  at  least  he  did  not  dissent  from  it,  and  cannot, 
therefore,  now  complain  of  it. 

These  views  lead  us  to  the  conclusion,  that  the  motion  must 
be  denied.  If  the  consequences  which  the  plaintiff  apprehends, 
flow  from  the  action  of  the  court  below,  the  fault  is  not  to  be  at- 
tributed to  the  action  of  the  court,  against  his  consent  and  contra- 
ry to  his  will. 

Let  the  motion  be  denied. 


JANUARY  TERM,  1844. 

Vickara,  use,  &.C.,  t.  Mooncy. 


VICKARS,  USE,  jcc,  V.  MOONEY. 

1.  The  answers  t)f  a  nominal  plaintiff;  to  inteiro^atories,  exhibited  under  the  set 
of  1837,  "  more  ctTectually  to  provide  fur  dii>coveric8  in  suits,  at  common  law,* 
arc  not  admissible  evidence  against  the  party  for  whose  use  the  suit  is  brought, 

2.  In  a  case,  in  which  clianccry  has  jurisdiction,  for  the  purpose  of  relief,  th^ 
nominal  and  real  plaintiff  may  be  made  defendants  to  a  bill,  and  the  former,  if 
a  competent  witness,  examined  under  an  orderof  the  chancellor,  at  the  instance 
of  the  complainant. 

Writ  of  error  to  the  County  Court  of  Montgomery. 

This  was  an  action  o(  assumpsit,  by  the  plaintiff  in  error  against 
ihe  defendant.  The  CAtise  was  tried  by  a  jury,  who  returned  a 
verdict  for  the  dofenfdant,  on  which  a  judgment  was  rendered* 
The  plaintiir<;xccj)ted  to  the  ruling  of  the  court,  in  admitting  the 
deposition  of  Thomas  J.  Vickars,  in  whose  name  the  suit  was 
brought  for  his  use,  although  it  appeared  that  the  nominal  plaintiff 
objected  to  being  examined  at  the  instance  of  the  defendant 

Faih,  for  the  plaintiff  in  error.  Vickars  could  not  have  been 
comjK)lled  to  give  evidence  ;  and  his  objection  to  testifying,  made 
his  deposition  inadmissible.  [1  Stewt  <St  Porter's  Rep,  17;  1 
Ala.  Rep.  N.  S.  506.]  The  deposition  of  a  nominal  plaintiffcan* 
not  be  taken  under  the  act  of  1837,  [Clay's  Dig.  341,j  nor  can  his 
answer  to  a  bill  of  discovery  be  read  against  the  real  party  in 
interest  Vickars  would  not  be  a  necessary  party  to  a  bill  in 
chancery,  by  the  defendant ;  and  if  he  was,  his  answer  would 
not  be  evidence  against  a  co-delendaut ;  but  his  evidence  could 
only  be  admitted  under  an  order  from  the  chancellor  to  examine 
him  as  a  witness.  To  these  points  he  cited  2  Ala.  Rep.  N.  S. 
388  ;  2  Stewt  Rep.  163;  2  Stewt  &  Porter's  Rep.  361. 

IS.  Harris,  for  the  defendant.  The  act  of  1837,  if  strictly  con- 
strued, would  be  limited  in  its  operation  to  bills  of  discovery, 
technically  so  called ;  but  it  should,  and  has  been  extended  in 
practice  to  cases  in  which  courts  of  equity  would  not  only  en- 
force a  discovery,  but  grant  relief     A  hberal  construction  should 
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be  given  to  the  statute,  so  as  to  enable  the  courts  of  law  finally  to 
settle  legal  rights.  If  this  view  is  not  correct,  it  is  suggested  that 
the  act  of  1837  enribraces  both  the  real  and  nominal  plaintiff. 
It  is  conceded,  that  the  defendant  nnight  examine  Vickars,  though 
he  was  made  a  party  to  a  suit  in  equity,  jointly  with  him,  tor 
whose  use  the  present  action  was  brought.  [See  2  Mad.  Chan. 
415.]  Why  not  then  examine  him  under  the  authority  of  the 
statute,  that  litigation  may  be  more  cheaply  and  expeditiously 
brought  to  a  close  ? 

COLLIER,  C.  J.— The  act  of  1837,  "  more  effectually  to  pro- 
vide for  discoveries  in  suits  at  common  law,"  enacts,  that  either 
party  in  an  action  at  law  pending  in  a  circuit  or  county  court, 
wishing  a  discovery  from  the  adverse  party,  to  be  used  in  evi- 
dence on  the  trial  thereof,may  file  interrogatories  to  such  party, and 
call  upon  him  to  answer  the  same  in  solemn  form  on  his  oath  or 
affirmation  ;  and  if  it  shall  appear  to  the  court,  by  the  oath  of  the 
party  filing  such  interrogatories,  or  otherwise,  that  they  are  per- 
tinent and  material,  and  such  as  the  adverse  party  would  be 
bound  to  answer  upon  a  bill  of  discovery,  the  court  shall  allow 
such  interrogatories,  and  make  an  order  requiring  the  same  to  be 
answered  by  the  adverse  party  in  writing,  on  his  oath  or  affirma- 
tion. The  answers,  thus  made  and  filed,  shall  be  evidence  on  the 
trial  of  the  cause  to  the  same  purpose  and  extent,  and  upon  the 
same  condition,  in  all  respects,  as  if  they  had  been  procured  upon 
a  bill  in  chancery  for  discovery,  but  no  further  or  otherwise.  If 
the  inteiTOgatories  shall  not  be  answered  within  sixty  days  after  a 
copy  is.  served  on  the  adverse  party,  or  be  ansvvered  evasively, 
the  court  may  attach  him  and  compel  an  answer  in  open  court,  or 
it  may  continue  the  cause  and  require  more  explicit  answers  ;  or, 
if  the  party  to  whom  the  interrogatories  may  be  propounded,  be 
defendant  in  the  action,  it  may  set  aside  his  plea  or  pleas,  and 
give  judgment  against  him  by  default ;  if  he  be  the  plaintiff,  may 
order  his  suit  to  be  dismissed  with  costs,  as  shall,  in  the  discretion 
of  the  court,  be  deemed  most  just  and  proper :  Provided,  that, 
if  the  party  so  elect,  he  may  exhibit  his  bill  in  chancery  for  a  dis- 
covery ;  but,  if  having  elected  to  file  interrogaties,  he  shall  not  af- 
terwards go  into  chancery  for  a  discovery  touching  the  same  mat- 
ters.    [Clay's  Dig.  341-2,  sec.  160.] 

In  Goodwin  v.  Wood,  [Ala.  Rep.]  it  was  determined,  that  the 
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object  of  this  statute  was  to  expedite  and  cheapen  the  administrap 
tion  of  justice,  by  authorizing  a  discovery  at  law,  where,  in  order 
to  obtain  it,  it  was  previously  necessary  to  resort  to  equity ;  and 
the  answers  of  the  party  examined,  are  only  evidence  "  in  the 
same  manner,  and  to  the  same  purpose  and  extent,  and  upon  the 
same  condition,"  as  if  they  had  been  elicited  by  a  bill  of  discovery. 
The  question  to  be  considered  is,  whether  the  defendant  could 
have  exhibited  his  bill  for  a  discovery  against  Vickars,  and  have 
used  his  answer  as  evidence  against  Alford,  the  party  for  whose 
use  the  suit  was  brought.  InChisholm,  use,  «Sic.,  v.  Newton  & 
Wiley,  [1  Ala.  Rep.  371,]  tiiis  court  held,  that  the  admissions  of  a 
nominal  plaintiff^  made  after  the  commencement  of  the  suit,  cannot 
be  given  in  evidence  to  defeat  the  real  party  in  interest  See, 
also.  Brown  v.  Foster,  [4  Ala.  Rep.  285.]  This  case  is  well  sup- 
ported by  authority,  and  the  principle  it  determines  must  not 
only  apply,  where  the  admissions  of  the  nominal  plaintiff  are 
sought  to  be  proved  by  a  third  person,  but  where  he  testifies  in 
open  court,  in  answer  to  interrogatories  or  a  bill  of  discover}'. 
In  this  view  of  the  matter,  it  is  clear,  that  a  bill  of  discovery  can- 
not be  exhibited  by  the  defendant  against  one  who  is  merely  a 
plaintiff  in  name,  for  the  purpose  of  obtaining  his  answer  to  defeat 
hint*  who  is  the  real  suitor;  and  it  results  from  this  conclusion, 
that  interrogatories,  under  the  statute,  cannot  be  exhibited  to  such 
a  party,  or,  in  other  words,  that  he  is  not  a  party  within  the  mean- 
ing of  the  act.  A  decision,  the  reverse  of  tliis,  would  put  it  in  the 
power  of  the  nominal  plaintiff  to  effect  a  dismissal  of  the  action,  by 
failing  to  answer  the  interrogatories. 

The  facts  stated  in  the  deposition  show,  that  the  sum  for  which 
the  note  in  question  was  given,  was  money  won  by  betting  on 
an  election,  a  species  of  gaming  denounced  as  unlawful  by  the 
laws  of  this  State.  To  enjoin  the  collection  of  a  note  founded 
upon  such  a  consideration,  a  court  of  equity  would  probably  in- 
terpose. [See  Fenno.  et  al.,  v.  Sayre  &  Converse,  3  Ala.  Rep. 
476.]  Vickers  would  be  a  proper  party  to  such  a  bill,  together 
with  Alford,  and  might,  upon  the  order  of  the  chancellor,  be  ex- 
amined as  a  witness  at  the  instance  of  the  complainant;  yet  it  by 
no  means  follows,  that,  because  his  testimony  might  be  obtained 
upon  a  bill  for  relief,  that  he  may  be  examined  upon  interrogato- 
ries in  a  court  of  law.     The  letter  and  spirit  of  the  statute  are  so 
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clearly  opposed  to  such  an  idea,  as  not  to  require  argument  or 
illustration. 

It  is  conceded  by  the  defendant,  that  Vickars  could  not  have 
been  compelled  to  testify  as  a  witness;  and,  having  objected,  his 
deposition  could  only  be  read  as  evidence  under  the  act.  We 
have  shown  that  it  is  not  admissible  on  that  ground;  and  it  fol- 
lows, that  it  should  have  been  excluded  by  the  county  court.   • 

The  consequence  is,  that  the  judgment  is  reversed,  and  the 
cause  remanded. 


LONG  V.  KENT. 

1.  L,  K  and  B  are  co-sureties  for  a  defendant  in  a  detinue  bond,  conditioned  to 
deliver  a  slave  In  tlie  event  of  a  recovery  :  pending  the  suit,  L  desires  K,  in  whose 
possession  the  slave  has  remained,  to  deliver  the  same  to  the  sheriff  in  discharge 
of  the  bond.  K  refuses,  and  afterwards  delivers  the  slave  to  the  defendant  in 
the  detinue  suit,  by  whom  it  is  run  off,  and  thereby  the  sureties  have  to  answer 
on  the  bond.  The  slave  Is  afterwards  regained,  through  the  exertions  of  L  and 
B,  and  sold.  The  proceeds,  when  divided  between  L,  K  and  B,  fall  short  of  the 
sum  paid  by  them.  If  the  slave  had  not  been  eloigned,  it  would  have  sold  for 
a  greater  price  :  Held,  that  these  circumstances  did  not  warrant  an  action  of  as- 
sumpsit, by  L  against  K,  and  that  the  evidence  was  properly  excluded  in  that 
form  of  action. 

Writ  of  Error  to  the  County  Court  of  Butler  County. 

Assumpsit  on  the  money  counts.  The  suit  was  ti'ied  on  the 
general  issue,  and  on  the  pleas  of  payment  and  set-off. 

The  plaintiff  gave  in  evidence,  the  record  of  a  judgment  ob- 
tained in  the  circuit  court  in  favor  of  Daniel  E.  Starr,  against 
William  Burk,  which  shovi^ed  an  action  of  detinue  to  recover  a 
slave.  Affidavit  in  that  suit  had  been  made  by  Starr,  under  the 
statute,  and  a  bond  was  executed  by  Burk,  as  principal,  with 
Long,  the  plaintiff  in  this  suit,  Angus  Brown,  and  the  present  de- 
fendant, as  sureties,  conditioned  for  the  delivery  of  the  slave  in 
the  event  the  plaintiff  should  recover  it.     The  judgment  in  that 
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suit  was,  that  Starr  should  recover  the  slave.  The  plaintiff  then 
gave  evidence  tending  to  show  that  the  slave  was  in  the  posses- 
sion of  Kent,  the  defendant  iii  this  suit,  a  short  time  before  the  tri- 
al of  the  suit  between  Starr  and  Burk,  and  that  Long  having  l)e- 
come  uneasy  about  his  liability  as  surety  on  the  before  mentioned 
bond,  ai)plied  to  Kent  for  the  said  slave,  in  order  to  surrender  it 
to  the  sheriff  in  discharge  of  the  bond,  but  Kent  refused  to  deli- 
ver the  slave,  or  to  permit  it  to  be  delivered,  "alleging  his  deter- 
mination to  keep  the  slave  until  the  determination  of  the  suit  be- 
tween Starr  and  Burk.  Evidence  was  also  given  to  show  that 
the  defendant  had  kept  the  slave  out  of  the  way  of  an  officer, 
who  searched  for  it  to  deliver  it  up  in  discharge  of  the  ])laintiff's 
li&bility,  as  one  of  the  sureties  on  the  said  bond.  That  shortly  after 
this,  the  slave  was,  by  Kent,  delivered  to  Burk,  who  run  it  to 
Florida,  so  that  it  was  not  forthcoming  when  the  judgment  was 
afterwards  obtained  by  Starr;  and  that  thereby  Long,  Kent  and 
Brown,  the  sureties  of  Burk  in  the  said  bond,  were  eomj)elledto 
j)ay  the  judgment  obtained  by  Starr  against  Burk. 

The  plaintiff  also  gave  evidence,  tending  to  show  that  after  the 
judgment  in  detinue  by  Starr  ogainst  Burk,  had  been  paid  by  the 
sureties  on  the  bond  of  Burk,  Lung  and  Brown,  with  the  know- 
ledge and  consent  of  Kent,  went  in  search  of  Burk  and  the  ^lave, 
not  knowing  where  they  were,  Kent  saying  to  them  before  they 
started,  that  he  had  incurred  some  expense  in  searching  for  Burk 
and  the  slave,  and  thought  it  right  that  Long  and  Brown  should 
also  do  something  in  aid  of  getting  them,  lie  further  proved, 
that  himself  and  Brown  were  gone  about  thirty  days,  and  found 
Burk  and  the  slave  in  Florida,  but  could  bring  neither  of  them 
back,  having  no  authority.  Subsequently,  a  true  bill  was  found 
against  Burk  for  running  mortgaged  property  beyond  the  limits  of 
the  State;  and  the  plaintiff  availing  himself  of  this,  in  company 
with  Brown,  again  went  to  Florida,  and  brought  Burk  and  the 
slave  back  to  this  State,  Avhere  the  slave  was  afterwards  sold 
under  an  execution,  in  favor  of  all  of  the  said  sureties,  against 
Burk,  on  account  of  their  liability  on  the  said  bond,  and  the  nett 
proceeds  were  equally  divided  between  them,  both  plaintiff  and 
defendant  receiving  their  proportion. 

The  plaintiff  then  shovvctl  in  evidence,  that  if  the  slave  had  been 
delivered  up  by  the  defendant  when  demanded  by  the  plaintiff, 
or  had  been  sold  soon  after  the  judgment  in  the  detinue  suit,  it 
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probably  would  have  brought  a  price  sufficient  to  satisfy  the 
judgment;  that  slaves  had  declined  in  value  since  that  time,  and 
that  the  slave  when  sold,  did  not  bring  enough  to  satisfy  the  judg- 
ment in  detinue,  by  250  dollars. 

This  evidence  w-as  all  excluded  from  the  jury  as  irrelevant  to 
the  issue,  on  the  defendant's  motion.  Whereupon  the  plaintiff 
excepted,  and  judgment  being  given  against  him,  on  the  verdict 
rendered  in  favor  of  the  defendant,  he  prosecutes  the  writ  of  error, 
and  here  assigns  the  exclusion  of  his  evidence  from  the  jury, 
as  error. 

BoLLixG,  for  the  plaintilTin  error. 

Elmoee,  contra,  cited  Johnson  v.  Ballew,  2  Porter,  29;  Keith 
V.  Patton,  2  Stewart,  38;  Byers  v.  Freeman,  1  Porter,  478;  Evans 
V.  Boiling,  8  Porter,  64G;  Caruthers  &  Kinide  v.  Mardis,  3  Ala. 
Rep.  N.  S.  5G9;  Driver  v.  Spence,  1  Ala.  Rep.  N .  S.  540. 

GOLDTHWAITE,  J.— We  have  no  doubt  that  a  court  is 
invested  with  the  discretionary  power  to  exclude  evidence,  either 
in  whole  or  in  part,  whenever  its  ix'relevancy  to  the  issue  before 
the  jury  is  ascertained. 

The  case  made  by  the  plaintiff  v/as  not  one  which  entitled  him 
to  any  recovery  in  assumpsit,  nor  is  there  any  portion  of  it  from 
which  the  issue  before  the  jury  could  be  concluded,  as  there  was 
nothing  from  which  it  could  legally  be  inferred  that  any  contract, 
express  or  implied,  existed  between  these  parties.  The  whole  was 
irrelevant  therefore,  because  no  part  of  it  conforms  to  the  alle- 
gations of  the  declaration,  which  is  in  assumpsit.  Whether  the 
circumstances  disclosed  would  warrant  a  recovery  in  an  action 
on  the  case  betw'een  these  same  parties,  or  an  action  of  assump- 
sit, by  Long  and  Brown  against  Kent,  for  the  expenses  incurred 
by  them  in  searching  for  theslave,  is  not  material  to  determine, 
as  neither  of  these  questions  grow  out  of  the  record. 

As  there  was  no  error  in  excluding  the  entire  evidence,  the  judg- 
ment must  be  aflirmcd. 
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LYONS  V.  LONG. 

1.  A  Bu!t  «hoa1d  not  bo  dismissed  for  the  omission  of  the  plaintiff  to  grivc  security 
for  the  costs,  pursuant  to  a  notice,  if  the  plaintiiT  gives  sufficient  security  at  the 
next  term  of  the  court. 

Error  to  the  County  Court  of  Talladega. 

At  the  trial  term  of  the  cause,  it  was  dismissed  by  the  court, 
because  security  had  not  been  given  for  costs,  the  piaintitT  ob- 
jecting, that  no  notice  had  been  given,  and  that  he  was  then  rea- 
dy to  give  the  security.  Ti-e  only  evidence  that  notice  had 
been  given,  that  security  for  the  costs  was  demanded,  was  an  en- 
try on  the  docket  of  the  Judge  at  the  previous  term,  as  follows: 
"Plaintiff*  required  to  give  security  in  sixty  days,  or  cause  abates. 
This  the  court  considered  sufficient,  and  dismissed  the  cause. 

This  is  now  assigned  for  error. 

BowDON,  for  plaintiff"  in  error,  cited  Clay's  Dig.  316,  §  29; 
2  Stewart,  470;  7  Porter,  4  IS. 

L.  E.  P.vKHONs,  contra. 

ORMOXD,  J. — We  do  not  tiiink  it  necessary  to  enter  on  the 
consideration  of  the  question,  whether  as  the  memorandum 
found  upon  the  docket  of  the  Judge  did  not  state  that  the.plain- 
titr  was  shown  to  be  a  non-resident,  the  court  had  power  to  dis- 
miss the  cause;  because  we  arc  satisfied,  that  upon  a  just  con- 
struction of  the  statute,  the  security  offered  at  the  trial  should 
have  been  received. 

The  object  of  the  Legislature  was,  doubtless,  to  secure  our 
own  citizens,  and  the  officers  of  court  against  the  prosecution  of 
groundless  or  doubtful  claiiris  by,  or  in  the  name  of  jjersons  liv- 
ing beyond  the  limits  of  the  State.  If,  then,  this  object  is  attained 
by  security  being  given  at  or  before  the  trial  term  of  the  cause, 
there  can  be  no  reason  for  dismissing  the  suit.  The  object  of  the 
legislature  in  requiring  the  costs  to  be  secured  within  sixty  days 
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after  notice,  was  in  all  probability,  to  prevent  surprise  at  the  trial. 
It  would  always  be  in  the  power  of  the  court  to  prevent  any  in- 
jury to  the  defendant,  if  he  had  failed  to  prepare  for  the  trial  by 
continuing  the  cause.  A  similar  decision  was  made  by  the  Vir- 
ginia court  of  appeals,  in  the  case  of  Vance  v.  Bird,  [4  Munford, 
364]  upon  a  statute  like  ours. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


WHIDDEN  V.  TOULMIN. 

1.  The  section  of  tlic  act  of  1807,  "  concerning  executions,  &,c.,"  whlcli  inhibit* 
the  removal  of  goods  and  chattels,  levied  on  by  execution,  from  any  messuage, 
lands,  &c.,  leased,  &c.,  until  the  payment  of  the  money  due  for  rent  of  tiie  pre- 
mises,  only  gives  a  lien  for  the  rent  due  at  the  time  of  the  levy,  and  not  for 
what  is  then  accruing,  and  to  become  due  at  some  future  period. 

2.  Where  the  sheriff  levies  process  on  goods  of  a  tenant  in  a  house  leased  to  him, 
he  is  not  liable  to  tl^c  landlord  for  its  use  and  occupation,  if  the  possession  has 
not  been  demanded,  and  ho  merely  retains  the  kcj'^,  using  the  house  for  the  safe, 
teeping  of  the  goods... the  lease  continuing  during  all  the  time  of  the  she- 
riff's  occupancy. 

WRi-f  of  Error  to  the  Circuit  Court  of  Mobile. 

This  w^as  an  action  on  the  case,  by  the  plaintiff  in  error, 
to  recover-  damages  of  the  defendant.  L  Because,  as  sheriff 
of  Mobile,  he  levied  on  certain  goods,  &c.  in  a  store  house 
which  the  plaintiff  had  rented  to  George  Harrington  and 
Noah  Harrington,  and  refused,  on  demand,  to  pay  to  him  the 
rent  due.  2.  Because  he  unlawfully  detained  and  kept  poeses- 
Bion  of  the  store  for  several  months. 

Among  other  facts,  it  was  agreed  by  the  parties,  1.  That  the 
plaintifi'  leased  to  Geo.  Harrington,  a  store  house  in  the  city  of 
Mobile,  for  one  year,  commencing  on  the  1st  November,  1835, 
at  a  rent  of  two  thousand  dollars  ^^er  ainiu/n,  \dayab\c  quarterly, 
viz:  on  the  first  days  of  February,  May,  August  and  November. 
On  the  4th  of  June,  1836,  two  attachments  in  favor  of  Judsonand 
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Hoppin  V.  George  Harrington,  were  levied  bn  the  goods  in  the 
house,  being  part  of  a  stock  which  the  lessee  had  been  there  sel!- 
ing.  The  rent  due  for  the  two  first  quarters,  had  been  previous- 
ly paid,  and  the  plaintiff  gave  notice  to  the  defendant  previous  to 
the  sale  under  his  levy,  that  he  had  a  lien,  in  law,  upon  the  goods 
seized,  for  the  rent  due,  and  claimed  a  priority  over  the  attach- 
ment. Further,  it  was  admitted  that  the  goods  sold  for  a  sum 
more  than  sufficient  to  pay  the  plaintiff's  demand.  2.  That  they 
were  kept  by  the  defendant,  in  the  store  house,  until  the  19th  of 
August  succeeding  the  levy;  and  after  the  sale,  the  house  was 
closed  by  the  defendant,  who  retained  the  key  until  the  27th  Sep- 
tember following,  when  he  returned  it  to  the  plaintiff^s  agent. — 
The  court  charged  the  jury,  that  these  facts  did  not  entitle  the 
plaintiff  to  recover  for  either  of  the  causes  stated.  Thereupon,  a 
verdict  was  returned  for  the  defendant,  and  a  judgment  rendered 
accordingly. 

Adams,  for  the  plaintiff  in  error,  cited  Clay's  Dig.  210,506:— 
Also,  the  act  of  January,  1834:  "The  more  effectually  to  secure 
the  collection  of  rents  in  the  city  of  Mobile."  3  Thomas'  Co. 
209;  6  Price's  Rep.  10;  1  M.  &  S.  Ren.  \Ab;  Com.  Dig.  392;  5 
Binn.  Rep.  506. 

Campbell,  for  the  defendant,  referred  to  2  Strange's  Rep.  782; 
I  Price's  Rep.  274;  1  M.  &  S,  Rep.  245;  18  Johns.  Rep.  1;  3 
Wend.  Rep.  450;  17  id.  38;  2  Hill  Rep.  380;  3  J.  J ,  Marsh.  Rep. 
482;  2  Dana's  Rep,  210. 

COLLIER,  C.  J.— The  question  of  the  plaintiff's  right  to  be 
paid  his  rent  previous  to  the  removal  of  the  goods  levied  on  by 
the  defendant,  depends  upon  the  construction  of  the  35th  section 
of  the  act  of  1807, '•concerning  executions,  and  for  the  relief  of 
insolvent  debtors."  [Clay's  Dig.  210.]  That  section  provides, 
that  the  goods  and  chattels  being  in  or  upon  any  messuage,  lands 
and  tenements,  leased,  &c.  shall  not  be  liable  to  be  taken  by  vir- 
tue of  any  writ  of  execution,  on  any  pretence  whatever,  unless 
the  party  so  taking  the  same  shall,  before  the  removal  of  the  goods 
from  such  premises,  pay  or  tender  to  the  landlord  or  his  agent, 
all  money  due  for  the  rent  of  the  premises  «at  the  time  of  taking 
such  goods  or  chattels   in  execution:  *^Provided,  nevertheless^ 
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that  such  rent  arrears  do  not  amount  to  move  than  one  year** 
rent/&c."  This  enactment  is  substimtially  a  transcript  of  the 
8  Ann.  ch.  14,  and  the  decisions  touching  the  interpretation  of 
that  statute,  are  directly  in  point.  In  Hoskins  .v.  Knight,  [1  M. 
&  S.  Rep.  245,]  the  question  Xvas,  whether  the  landlord  was  en- 
titled to  demand  of  the  plaintiffs  in  execution,  payment  of  rent 
which  accrued  after  the  time  of  the  levy,  and  during.the  continu- 
ance of  the  sheriff's  possession.  The  court  held,  that  the  terms  of 
the  act  expressly  pointed  to  the  time  of  the  taking,  and  shewed 
that  the  legislature  contemplated  one  case  only,  in  aid  of  the  land- 
lord, viz;  to  prevent  an  execution  from  taking  away  what  is  due 
for  rent  at  the  time  when  the  seizure  is  made;  but  the  statute  was 
not  to  be  extended  beyond  its  literal  meaning.  See,  also,  Gwil- 
liam  V.  Barker,  1  Price's  Rep.  274,  and  Trappan  v,  Morie,  18 
Johns.  Rep.  1,  in  which  the  law  is  laid  down  in  equivalent  terms. 

In  Binns  v.  Hudson,  [5  Binn.  Rep.  505.]  the  sam.e  question  was 
raised  upon  a  statute  analagous  to  our  own.  Tilghman,  Chief 
Justice,  in  delivering  the  opinion  of  the  c-ourt,  remarked,  that  if 
the  question  were  res  Integra,  he  should  incline  to  the  opiniop, 
that  the  landlord  could  claim  no  rent  which  was  not  actually  duo 
at  the  time  of  the  levy:  But  as  it  had  been  determined  by  his  pre- 
decessors, that  the  growing  rent  may  be  apportioned,  so  that  the 
landlord  shall  have  it  down  to  the  time  when  the  goods  were  ta- 
ken by  the  sheriff;  and  as  such  construction  had  been  uniformly 
followed,  he  thought  it  best  to  adhere  to  precedent.  This  case  is 
"worth  nothing  as  an  authority  without  the  State  in  which  it  was 
determined;  for  the  decision  is  not  the  result  of  the  investigation 
of  the  court  which  made  it — it  is  the  mere  echo  of  precedent,  not 
approved,  though  acquiesced  in.  We  think  the  English  construc- 
tion of  the  statute  of  ^7m,  lays  down  a  rule  moi'e  reasonable,  ia 
itself,  and  consonant  to  principle;  and  to  it  we  are  willing  to 
conform. 

The  facts  agreed  show,  that  at  the  time  of  the  levy,  no  rent 
was  due,  but  that  so  much  as  was  due  for  the  quarter  preceding, 
had  been  fully  paid.  In  this  view  of  the  case,  the  plaintiff  cannot, 
with  propriety,  say  that  the  defendant  has  deprived  him  of  his 
lien,  which  the  statute  secured;  for  it  is  clear,  that  no  lien  had 
attached  in  his  favor,  if  the  view  taken  is  correct. 

In  respect  to  the  second  question,  we  think  that  the  facts  sta- 
ted in  the  record,  do  not  entitle  the  plaintiff  to  recover  for  the  un- 
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reasonable  detention  of  his  house.  The  defendant  in  attachment 
was  the  lessee  fur  twelve  months,  near  five  of  which  were  unex- 
pired at  the  time  of  the  levy,  and  the  defendant  retained  the  key 
for  two  or  three  months,  using  the  house  for  the  safe-keeping  of 
the  goods  which  he  found  in  it.  It  does  not  appear,  that  during 
all  this  time,  the  plaintiff  demanded  the  possession,  or  otherwise 
asserted  a  right  to  it.  Under  these  circumstances,  the  defendant 
might  very  well  have  concluded,  that  the  plaintiff  was  willing  to 
acquiesce  in  the  continuance  of  the  lease,  until  the  expiration  of 
the  period  stipulated;  in  fact,  if  it  were  competent  for  him  to  do 
so,  that  he  did  not  wish  to  terminate  it  sooner.  The  defendant 
then,  cannot  be  charged  with  damages  upon  the  second  ground 
alleofed  a'jainst  him. 

The  consequence   is,   the  judgment  of  the  circuit   court  is 
affirmed. 


MAY,  EX'R,  V.  LONG. 

1 .  When  an  issu3  is  mide,  upon  the  notice  issued  in  a  summary  proceeding,  by 
one  surety  against  the  executor  of  liis  co-surety,  and  a  verdict  is  found  by  th« 
jury,  this  is  a  sutiicicnt  action  by  the  defendant  and  the  court,  to  make  the  no> 
ticc  a  part  of  the  record,  and  if  its  allegations  are  sufficient  to  sustain  the  8iun< 
mary  jurisdiction,  it  is  unnecessary  for  the  same  averments  to  be  repeated  in  th» 
judgment  entry. 

Writ  of  error  to  the  Circuit  Court  of  Sumter  county. 

The  record  discloses,  that  this  suit  was  instituted  in  the  county 
court  of  Sumter  county,  and  thence  was  transferred  to  the  cir- 
cuit court,  because  the  judge  of  the  county  court  was  of  counsel 
for  one  of  the  parties. 

The  judgment  recites  the  coming  of  the  parties  by  their  attor- 
neys, the  ompanneling  of  the  jury  to  try  the  issue  joined,  and 
their  verdict  for  the  plaintiff,  assessing,  also,  his  damages  ;  for 
which  judgment  was  rendered,  to  be  levied  de  bonis  testatorit. 
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In  the  transcript  is  found  a  notice  to  Patrick  May,  executor  of 
the  last  will  and  testament  of  Mumford  Lawson,  deceased.  This 
recites,  that  judgment  had  been  previously  obtained  in  the  county 
court  of  Sumter  county,  by  Patrick  ?»Iay,  administrator  of  War- 
ham  Easley,  deceased,  against  John  Ai;mstrong  and  Willianci 
Long,  the  latter  being  security  for  the  former.  That  execution 
issued  on  the  judgment,  and  was  satisfied  by  Long.  That  Arm- 
strong, who  was  the  principal  obligor  upon  the  note  for  which  the 
judgment  was  obtained,  had  become,  and  was  then,  insolvent. 
That  Mumford  Lawson  (since  deceased)  signed  the  said  note  as 
a  co-surety  with  Long,  and  was  jointly  and  severally  bound  for 
its  amount  in  his  life  time  with  Long,  though  not  sued.  That  May 
was  duly  qualified  as  the  executor  of  Lawson.  It  then  pro- 
ceeds to  notify  May,  that  Long,  on  a  certain  day  of  the  next 
term  of  the  county  court,  would  move  the  court  for  judgment 
against  him,  as  executor  of  Lawson,  for  his  respective  share  and 
proportion  of  the  said  judgment. 

In  the  circuit  court,  the  following  motion  was  entered  on  the 
rule  docket : 

"  William  Long  v.  Patrick  May,  Ex'r. — iMotion  for  judgment 
against  the  defendant  as  the  executor  of  the  last  will  and  testa- 
ment of  Mumford  Lawson,  deceased,  for  a  rateable  proportion  of 
a  debt  paid  by  the  plaintifi^"  in  this  motion  to  the  administrator  of 
Warham  Easley,  and  more  particularly  set  forth  in  the  motion  on 
file." 
■     May  prosecutes  the  writ  of  error,  and  here  assigns  : 

1.  That  the  judgment  entry  does  not  disclose  that  the  motion 
■was  made  in  the  court  in  which  the  original  judgment  was  ren- 
dered. 

2.  The  judgment  entry  docs  not  disclose  that  the  original 
judgment  was  founded  upon  an  instrument  on  which  this  motion 
could  be  made. 

3.  That  the  judgment  entry  does  not  disclose  that  the  princi- 
pal debtor  had  become  insolvent. 

Inge,  for  the  plaintiff  in  error  cited  Clay's  Digest,  531,  §  4 ; 
Levertv.  Planters'  &  Merchants'  Bank,  8  Porter,  107;  Bates  v. 
Planters'  &  Merchants'  Bank,  8  Porter,  99 ;  Curry  v.  Bank  of 
Mobile,  8  Porter,  373  ;  Brown  v.  Wheeler,  3  Ala.  Rep.  N.  S.  287. 

No  counsel  appeared  for  the  defendant  in  error. 
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GOLDTHVVAITE,  J.— The  practice  in  these  summary  pro- 
ceedings has  been,  to  consider  the  notice  as  in  the  nature  of  a 
statement  of  the  cause  of  action,  whenever  its  merits  were  ques- 
tioned on  .demurrer ;  and  to  permit  it  to  be  pleaded  to,  whenever 
the  defendant  demanded  an  issue  to  be  tried  by  a  jury.  This 
practice  is  distinctly  recogni2ed  in  JVIcMahon  v.  Kyle,  [9  Porter, 
507,]  Bondurant  v.  Woods,  [1  Ala.  Rep.  N.  S.  543,J  Hallett  v. 
Lea,  [3  ib.  28,j  and,  doubtless,  has  prevailed  from  a  very  early 
period,  growing  out  of  the  necessity  for  an  allegation  by  the 
plaintiff  before  any  issue  could  bo  formed.  By  the  act  of  demur- 
ring or  pleading  to  the  notice,  it  is  made  a  part  of  the  record,  and 
must  necessarily  be  looked  into  to  ascertain  whether  the  action  of 
the  court  on  it  has  been  correct  or  otherwise.  Vv'hcn  the  notice 
has  thus  assumed  the  character  of  the  plaintifT's  allegation,  and 
is  denied  by  the  defendant,  or,  indeed,  admitted  by  a  special  plea, 
it  must  be  considered  as  concluding  the  defendant,  to  the  same  ex- 
tent as  a  declaration  in  an  ordinary  suit  at  common  law.  There 
are,  however,  a  class  of  these  motions,  in  which  the  jurisdiction 
of  the  court  is  necessary  to  be  sustained  by  an  act  which  does 
not  enter  into  the  liability  of  the  defendant,  and  which  is  not  neces- 
sary to  be  stated  in  the  notice.  Vv'c  speak  here  of  bank  motions, 
when  the  certificate  of  the  president  is  a  necessary  part  of  the 
record  ;  and  it  is  to  this  class  that  the  remarks  in  Curry  v.  Bank 
of  Mobile,  [S  Porter,  3G0,]  arc  peculiarly  applicable. 

The  notice  in  the  present  case  contains  a  precise  allegation  of 
every  fact  and  circumstance  necessary  to  invest  the  court  with 
the  jurisdiction  of  the  motion  under  the  statute.  [Clay's  Digest, 
531,  §  3  &  4  ;  533,  §  12.]  Indeed  it  is  not  pretended  the  alle- 
gation is  defective  ;  but  it  is  insisted,  that  the  averments  contained 
in  the  notice  ought  to  have  been  carried  into  the  judgment  entry, 
and  there  affirmed,  as  appearing  to  the  court.  The  course  in- 
sisted on  as  proper,  under  the  circumstances  of  this  record,  would 
encumber  it  with  two  allegations  precisely  the  same  in  effect, 
and  would  then  have  been  verified,  not  only  by  the  jury  finding 
the  issue  for  the  plaintiff,  but  also  by  the  court,  hi  declaring  the 
same  facts  were  shown  to  it. 

Here,  then,  is  a  verdict  upon  an  issue,  and  no  issue  could  have 
been  found  for  the  plaintiff  on  his  allegations,  which  does  not  have 
the  cflect  to  conclude  all  the  issuable  facts  alleged.  Notwith- 
standmg  this,  if  the  facts,  as  alleged,  did  not  make  out  tlic  juris- 
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diction  of  the  court,  it  was  competent  for  the  defendant  to  show  the 
defect,  and  have  the  advantage  of  it  here.  There  may  be  expres- 
sions, and  in  some  of  our  opinions  upon  cases  of  this  description, 
which  may  have  led  the  bar  to  an  impression,  that  the  jurisdiction 
of  the  court  was  necessary  to  be  sustained  by  the  judgment  entry, 
when  the  intention  was  to  speak  of  the  record  only.  In  the  case 
of  a  judgment  by  default,  it  is  the  proper  course  to  show  the  ju- 
risdiction in  that  entry.  [Smith  v.  Branch  Bank  at  Mobile,  Janu- 
ary Term,  1843.]  Where  there  is  a  verdict,  the  jurisdiction 
must  be  concluded  from  the  record  ;  but  when  the  facts  stated  in 
the  notice,  or  suggestion  of  the  plaintiflT,  are  affirmed  by  the  ver- 
dict, that  will  be  sufficient  in  itself  to  sustain  the  jurisdiction  ;  un- 
less, as  in  bank  motions,  some  other  matter  is  essential  to  sustain 
the  jurisdiction,  such  as  the  certificate  of  the  prcsidertt,  or  ex- 
trinsic and  not  issuable  matter. 

We  may  remark,  that  no  question  is  here  made,  whether  the 
personal  representative  of  a  co-surety  is  liable  to  be  pursued  by 
this  summary  remedy  ;  nor  is  that  point  raised  on  the  assign- 
ment of  error.     Therefore,  we  have  not  considered  it. 

From  this  view,  it  is  apparent,  there  is  nothing  to  reverse  the 
judgment ;  and  it  is,  therefore,  affirmed. 


BLANN,  Guardian,  v.  GRANT,  Adm'k. 

1.  The  county  court  has  not  jurisdiction  to  order  a  sale  of  lands,  for  the  purpooe  of 
more  equal  distribution,  unless  the  petition  of  the  executor  or  administrator  sets 
forth  and  particularly  describes  the  heirs  of  the  deceased. 

Error  to  the  Orphan's  Court  of  Dallas. 

Petition  by  the  defendant  in  error,  to  sell  lands. 
The  petitionei*  alleges,  that  he  is  the  administrator  of  one  Da 
vid  McCord,  dec'd;  that  the   deceased  died  seized  of  certain 
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lands,  which  are  described  in  the  jxjtition  by  their  designation  at 
the  laud  olficc.  The  petition  proceeds  to  describe  the  heirs  of 
the  (TOceased,  setting  tbrlh  which  are  minors  and /ernes  covert — 
"that  said  tracts  of  land  cannot  bs  equally,  fairly  and  beneficially 
divided  among  said  heirs,"  and  therefore,  prays  a  sale  of  the  same. 

The  court  appointed  the  plaintifFin  error,  guardian  ad  litem  to 
the  minor  heirs,  and  directed  advertisement  to  be  made  in  the 
Selma  Free  Press,  requiring  the  defendants  to  appear  on  the  2d 
Monday  in  October  alter,  and  defend  against  the  petition. 

A  citation  issued  to  the  guardian  ad  litem,  who  appeared  and 
answered,  denying  the  allegation  of  the  petition. 

The  depositions  of  two  persons  were  taken,  by  which  it  was 
proved  that  the  lands  could  not  be  equally,  fairly  and  beneficial- 
ly divided  among  the  heirs,  without  a  sale  thereof. 

The  court  made  an  order,  decreeing  that  the  land  be  sold. 

From  that  decree,  this  writ  is  prosecuted  by  the  minor  heirs, 
by  Sanford  Blann,  their  guardian,  who  now  assign  for  error, 

1.  The  court  erred  in  entertaining  jurisdiction. 

2.  In  decreeiuff  a  sale. 


*o 


Edwards,  for  plaintiff  in  error. 

G.  W.  Gayle,  contra,  cited  Clay's  Dig.  224,"  §  16, 17,  to  show 
that  the  court  had  jurisdiction.  He  insisted  that  the  writ  was 
improperly  sued  out,  and  that  the  decree  was  not  final. 

ORMOND,  J. — The  statute  under  which  this  proceeding  was 
had,  authorises  an  executor,  who  has  not  power  by  the  will  to 
sell  real  estate,  or  an  administrator,  when  "the  real  estate  of  such 
testator  or  intestate  cannot  be  equally,  fairly  and  beneficially  di- 
vided among  the  heirs  or  devisees,"  to  petition  the  orphans'  court 
for  a  sale  of  the  real  estate,  "setting  out  and  particularly  describ- 
ing in  such  petition,  the  lands  proposed  to  be  sold,  and  the  names 
ol  the  heirs  or  devisees  of  such  intestate  or  testator,  and  particu- 
larly stating  which  are  of  age,  and  which  are  infants  or  femes 
covert."     [Clay's  Dig,  224,  §  IG.J 

The  petition  in  describing  a  portion  of  the  heirs,  recites,  that 
one  of  the  intestate's  daughters,  Eliza,  married  one  James  B. 
Pond,  and  died,  leaving  an  infant  child.  That  both  father  and 
child  afterwards  died,  but  whether  the  child  survived  or  died  pre- 
vious to  its  father,  the  petitioner  does  not  know.     That  the  fa- 
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ther  has  no  heirs  living  within  the  knowledge  of  the  petitioner. 

This  proceeding  being  founded  on  the  statute,  the  countvcourt 
cannot  obtain  jurisdiction  so  as  to  order  a  salcof  the  lands,  unless 
its  provisions  arc  strictly  complied  with.  One  of  its  most  vital 
and  important  requisitions  is,  that  all  the  heirs  shall  be  parties  to 
the  proceeding,  for  the  plain  reason,  that  otherwise,  their  right 
would  not  be  barred  by  the  decree  of  the  county  court 

Now,  in  this  petition,  the  facts  are  not  set  forth  by  which  to  as- 
certain who  a  portion  of  the  heirs  are.  It  is  left  in  doubt  whether 
the  infant  child  of  Mrs.  Pond  died  before  or  after  its  father,  and 
yet  this  fact  must  be  known  before  it  can  be  ascertained,  who  thd 
heirs  arc.  If  the  father  survived  his  child,  he  became  its  heir, 
and  upon  his  death,  the  descent  was  cast  upon  his  heirs  at  law. 
If  the  child  survived  him,  then,  as  it  had  neither  father  or  mo- 
ther, brother  or  sister,  its  interest  in  the  estate  would  descend  in 
equal  parts,  to  its  next  of  kin,  in  equal  degree,  both  on  the  father 
and  mother's  side.  Nov/,  here  not  only  are  the  names  of  the 
heirs  not  set  forth  and  particularly  described  as  the  statute  re- 
quires, but  the  facts  are  omitted  to  be  stated,  from  which  it  could 
be  knov/n  who  arc  interested  in  the  inheritance.  This  most  ma- 
terial requisition  of  the  statute  to  give  the  court  jurisdiction  being 
wanting,  it  had  no  power  to  order  a  sale  of  the  land,  and  its  decree 
directing  a  sale  to  be  made  must  be  reversed. 

The  objection  of  the  defendant  in  error,  that  this  was  not  such 
a  final  decree  as  a  writ  of  error  could  be  prosecuted  from,  cannot 
prevail.  It  cannot  be  distinguished  from  a  decree  ordering  a 
sale  of  land  upon  the  foreclosure  of  a  mortgage  which,  has  always 
been  held  sufficient  to  sustain  a  writ  of  error.  As  to  the  parties 
in  whose  names  the  writ  is  prosecuted,  if  defective,  as  supposed, 
it  would  be  amended,  under  the  statute  authorising  amendments  of 
writs  of  error. 

Let  the  decree  of  the  court  below  be  reversed,  and  the  cause 
remanded,  that  the  petitioner  may,  if  he  thinks  proper,  amend  his 
petition. 
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.>  -Thomas  a^d  uowaud,  tnustEEs,  tt.,  v.  davis. 

1.  Where  a  matficr,in  cdnteitiplalion  of  a  second  marrlajje,  with  the  assent  ofb* 
intended  husliand,  makefia  ecillcmcnt  u;>on  her  infant  daughter,  llie  stnilt  mtnt 

.  iujaoi  void  as  agninst  tiic  husbjuJ,  or  his  creditors,  nicrt  ly  bccauBr  tltc  liced  by 

.  which  the  property  is  thus  conveyed,  dii^poscs  of  a  contingent  rcmuivder  there- 
in  to  a  third  person,  without  tlic  appobation  of  the  husband. 

S.  A  deed,  by  which  persona!  pro])rrlyi.- conveyed  to  ttustccsfor  the  u.-c  of  nn  in- 
fa'rtl  child,  is  not  a  morttrage,  deed  of  trust,  or  lejul  incumbrance,  witliin  the 
tneaiiihg  ofthc  act  of  1623,  ''To  prevent  fraudulent  conveyances;"  and  docs 
IMt  become  liable  to  the  debts  of  tlie  party  in  possesion,  altliou^h  the  deed  has 
npt  been  recorded. 

3.  The  second  vcction  of  the  statute  of  frauds,  whicli  declares,  that  a  loan  of  per- 
sonal property,  accompanied  with  the  uaipterruptcd  possession  for  the  space  of 
three  years,  shall  be  fraudulent  as  to  the  cred;tois  and  purchase: s  of  the  loanee, 
does  not  apply  to  a  case  where  a  slcp.fathef  takes  and  retains  posst  ss im  of  pro. 
perly  sbttled  ti{)on  trustees  fort  lie  use  of  an  infant  daushter,  by  her  mother,  with- 

■'  bat  the  trustees  assent,  and  the  latter  filed  their  bill  for  its  recovery  within  the 
three  jetkn,  which  is  still  in  a  course  of  prosecution. 

4. Where  a  djcd  co  ivey*  ti  tiU«tc&3,  fort!ie  m3  of  a  di;i  r'ltcr,  an  U'l  livided  moi- 
ety ofieal  ^ndpcucnul  r&tate,  ol^itat  \uli:c,l).(  gu.ntci  ii.d  tiuflrcscar.nolftx- 
sent  to  a  division  olit,  through  iht  mtciimof  ailitiatois,  fo  us  to  prevent  the 
creditors  of  the  former,  from  selling,  under  execution,  his  moiety  of  any  pa  t  of 
the  property.     But  it  is  compete  nt  for  a  court  of  chancery  to  euiife  a  tlivisioh  lo 

"  ■  Ite  made,  or  (o  arrest  the  action  ►jf  the  execution,  until  the  rights  ofthc  cestui  qie 
tm*t  are  equitably  adjusted. 

.  •  WniT  of  error  to  the  circuit  court  of  Russell. 

This  was  a  procped'ng  untJer  the  statute  for  the  trial  of  the 
right  of  property.  It  is  shown  by  the  rectHxl,  that  a  writ  of  fien 
facias,  in  favor  of  the  plaint.ft',  issued  on  a  judirment  rendered  by 
the  circuit  court  of  llusseH,  nirninst  Wilimnti  D.  Hargrove  tor  sx 
hundred  and  thirty  7.5-100  di)llnrs,  was  levied  on  slaves  of  the 
following  nnmcs,  &;c.,  viz:  Niccy,  Patsey,  Mary  and  lur  three 
children,  Alexander,  Ardcga  and  Lhloe;  Becky,  Pol  ta,  Lou  s:i 
and  child,  Sinda,  Harriet  and  her  three  childrt^n,  Luc  nda,  Ander- 
son and  an  infant,  Juliana*  On  the  Olh  of  June,  1842,  the  de- 
fendants in  error  made  an.ntTiduv.t,  that  these  slaves  were  their 
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property,  as  trustees  for  Mary  Sowell  WooH'oik,  and  executed  a 
bond  with  surety,  as  required  by  law. 

An  issue  w^as  made  up  for  the  purpose  of  trying,  whether  the 
property  levied  on  was  subject  to  the  satisfaction  ot  the  execution; 
which,  being  submitted  to  a  jury,  was  found  in  favor  of  the 
claimants;  and  judgment  was  rendered  accordingjy. 

From  a  bill  of  exceptions,  seajed  at  the  instance  oi  the  plaintifi^  it 
appears,  that  he  produced  on  the  trial  his  execution,  with  the  levy 
thereon  endoi'sed,  proved  the  valueof  the  slaves  in  question  ;  and 
that  when  levied  on,  they  were  in  the  possession  of  the  defend- 
ant in  execution,  in  the  county  of  Russell,  and  had  been  for  more 
than  three  years  previously.  The  plaintift^i'urther  proved,  that  two 
other  executions  had  issued  on  his  judgment,  the  one  on  the  first 
of  June,  1841,  and  the  other  on  the  8th  March,  1842;  both  of 
which  were  regularly  returned  by  the  sheriff  of  Russell. 

The  claimants  then  adduced  as  evidence,  a  deed  of  gift,  exe- 
cuted in  the  county  of  Muscogee,  in  the  State  of  Georgia,  on  the 
8th  day  of  June,  1834,  by  Sophia  W.  Woolfolk,  [now  the  wife 
of  the  defendant  in  execution);  which  recites,  .that,  in  considera- 
tion of  the  love  and  affection  which  she  had  for  her  daughter, 
Mary  Sowell  Woolfolk,  and,  also,  the  trust  and  contidence  which 
she  reposed  in  the  claimants,  that  she  thereby  gave  and  granted 
unto  the  latter,  their  executors,  &c.,  in  trust  lor  said  daughter,  one 
negro  girl,  named  Mary,  with  her  future  increase.  In  addition 
thereto,  she,  in  the  same  manner,  gave  one  half  of  her  real  and 
personal  estate  then  in  the  parish  of  St.  Mary's,  in  the  State  of 
Louisiana.  The  claimants  were  to  have  and  to  hold  the  same 
intrust,  as  aforesaid,  against  tbe  donor  and  every  other  persoB, 
from  the  date  of  the  deed.  It  was,  however,  provided,  that  the 
property  in  Louisiana  was  to  remain  thei'e  as  long  as  the  trustees 
might  think  the  interest  of  the  donee  required.  The  deed  further 
declares,  that  the  "  property  was  to  be  used  for  the  use  and  en- 
joyment" of  the  donor's  daughter ;  and  the  trustees  were  author- 
ized "to  remove  it,  or  dispose  of  it  as  they  may  think  most  con- 
ducive to  her  interest." 

The  deed  contains  an  additional  <;lause  as  follows :  "  Now,  in 
the  event  that  my  said  daughter,  Mary  Sowell,  stiould  die  with- 
out issue,  then,  and  in  that  case,  I  give  and  grant  unto  my  ne- 
phew, Sowell  W.  Thweat,  the  said  property  herein-before  de- 
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scribed,  in  consideration  of  the  love  and  affection  which  I  have  for 

It  was  proved,  thirt,  immediately  upon  the  execution  of  this 
deed,  it  was  delivered  to  Howard,  one  of  the  trustees,  and,  short- 
ly thereafter,  recorded  in  the  clerk's  office  of  the  superior  court 
of  Muscogee  county,  in  Georgia  ;  but  it  was  not  shown,  that  the 
laws  of  that  State  required  such  a  deed  to  be  registered.  Fur- 
ther,  at  the  time  of  its  execution,  the  donor  and  her  daughter,  the 
ckwee,  resided  with  her  •  brother  in-law,  (Thweat,)  who  sub- 
scribed the  deed  as  an  attesting  witness.  The  negro  girl  Mary 
was  present,  but  not  delivered  to  the  titistees.  The  residue  of 
the  property  was  in  possession  of  the  trustee,  Thomas,  in  the 
State  of  Louisiana.  ' 

The  claimants  also  proved,  that,  early  in  the  year  1838,  Thom- 
as, and  the  defendant  in  execution  removed  the  property  that  wa* 
ia  Louisiana  to  Muscogee  county,  in  Georgia,  where  the  latter 
took  it  into  hi«  possession  against  the  wishes  of  the  trustees. 
They  filed  a  bill  in  equity  against  him  to  injoin  him  from  bring- 
ing it  into  Alabama ;  and,  after  its  removal,  they  filed  a  seccmd- 
bill  in  order  to  recover  it  from  him.  This  latter  bill  is  still  pend- 
mg  in  the  coun  of  chancery  for  Russell  counts'.  There  was  no 
proof  that  the  deed  of  gift  had  ever  been  recorded  in  the  county 
court  of  Russell ;  although  the  trustees  lived  but  fourteen  miles' 
from  the  court-house  oi  that  county,  in  the  State  of  Georgia. 

•  It  was  further  proved,  that  the  trustees  and  the  defendant  ia 
execution,  about  the  middle  of  May,  1842,  agreed  to  a  division  of 
tl>e  propertv,  in  which  the  latter  and  thed  nse  of  his  wife  were 
jointly  intei*ested.  By  the  terms  of  the  division,  certain  negroes 
were  stt  apart,  by  arbitrators  mutually  chosen,  to  the  defendant 
in  execution  and  the  trustees  of 'the  donee.  That  the  sheriff  of 
Russell  county  had  since  sold,  under  executions  against  the  for- 
mer, the  slaves  allotted  to  him  on  the  division ;  and  that  the 
slaves  in  question  were  some  of  those  that  were  set  apart  to  the 
trustees.  There  was  no  proof  that  the  division  had  ever  been 
recorded  in  the  county  court  of  Russell,  or  that  it  was  perfected 
at  the  time  it  was  made  ;  but  it  was  understood,  that  half  of  the 
property  set  apart  for  the  donee,  was  to  remain  in  the  possession 
of  the  defendant  in  execution  lt)r  further  decision  by  the  court  of 
chancery.  The  suit  in  cliancery  had  not  been  decided  at  the  time 
-of  the  trial.  « 
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The  deed  of  g'.it  was  executed  after  the  marriage  between  the  do- 
i\')V  and  defendant  in  execution  had  been  agreed  on,  and  on  the 
n'ght  previous  to  its  consumnnation.  The  hitter  assented  to  the 
deetj;  so  far  as  it  conveyed  one-half  of  the  property  therein  refer- 
red to,  to  the  donee:  but  d.d  notapprove  of  the  last  clause  there- 
in, vvh!c!i  provided  the  manner  in  which  the  donee's  share  should 
be  d  sposcd  o\',  in  the  event  of  her  death  without  issue.  In  fact, 
there  was  no  evidence  that  the  defendant  in  execution  was 
aware,  that  the  deed  contained  such  a  clause  until  after  his  mar- 
T.aL  c. 

The  plaintiff's  counsel  prayed  the  court  to  charge  the  jury  as 
follows ;  - 

1.  That,  although  the  defendant  in  execution  may  have  assent- 
ed to  the  provision  made  by  the  deed  of  gift  for  the  daughter  of 
his  wile  by  a  former  marriage,  yet  if  the  last  clause  in  the  deed, 
which  gave  the  donee's  share  to  a  third  person  in  the  event  of  her- 
death,  was  inserted  without  the  defendant's  knowledge  or  con- 
sent, and,  after  the  donor's  engagement  to  marry  him,  it  was  Such 
a  fraud  on  his  marital  rigiits  as  would  render  the'deed  void  as  to 
cred.tors. 

2.  If  they  believe  the  deed  of  gift  Was  executed  in  the  State  of 
Georgia,  to  make  it  valid  in  Alabama  against  creditors,  it  should 
have  been  recorded  in  Russell  county,  where  the  property  was, 
w.thin  one  year  after  the  defendant  removed  there  with  it ;  and  if 
it  remained  with  the  defendant  for  a  longer  period  in  that  county, 
with  the  knowledge  of  the  trustees,  and  the  deed  was  not  placed 
on  the  records  of  the  county  court  thereof,  it  was  void  and  inope- 
rative as  to  the  plaint.ff. 

3.  If  the  jury  believe,  that  the  property  in  question  was  in  the 
possession  of  the  defcndant  in  extjcution,  in  the  county  of  Russell, 
for  more  than  three  years  before  the  levy  tt>ereon,  and  the  trus- 
tees, with  a  knowledge  thereof,  did  not,  within  that  time,  have  the 
deed  recorded  in  the  county  court  of  that  county,  then  the  same 
became  Lable  to  satisfy  the  plaint.ff's  execution. 

4.  The  division  of  the  slaves,  made  by  consent  of  the  trustees 
and  defendant  in  execution,  did  not  devest  the  lien  of  the  execution 
OB  tii3  m:).ety  sjt  apurt  for  tha  trustees  of  the  donee. 

Tho  C3urt  refused  to  charge  the  jury  as  prayed  ;  but  instruct- 
ed J  hem, 

1.  If  they  believed  the  possession  of  the  slaves  by  the  defend-* 
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ant  m  execution,  was  adverse  to  the  claim  of  the  trustees  undei' 
the  deed,  and  that  while  the  slaves  were  in  Georgia,  tliey  tn^ 
deavored  to  prevent  the  defendant  from  removing  them  int6  Ala- 
bama, by  a  t)JI  in  chnn'tcry,  nnd  thnt  he  afterwards  removetf 
them  into  RhsscII  county  against  their  will;  and  further,  thni  tb* 
trustees  subsequently  filed  a  bill  in  equity,  in  order  to  recover  the 
p<>ssess;on  ol  the  slaves — then  there  was  no  necessity  for  record- 
ing the  deed  in  Russell  county,  although  the  defendant  in  execa- 
tion  may  have  there  retained  their  possession  for  more  than  threo 
years  previous  to  the  levy  in  question. 

2.  If  they  believed  that  the  claimants  and  the  defendant  in  ex- 
ecution diVided  the  property  embraced  by  the  t\eed,  and  that  the 
portion  of  the  latter  had  been  sold  to  pay  his  debts,  it  was  for 
them  to  determine  the  justice  of  condemning  the  other  half. 

For  the  refusal  to  charge  the  jury  as  prayed,  and  for  the  in- 
structions given,  the  plaintiff  excepted,  <S;:c. 
^  ■»  ■ 

J.  E.  Brlskr  and  S.  Hevdenfeldt,  for  the  plaintiff  in  error, 
made  the  following  points: 

1.  TIkj  clause  of  the  deed  wh'ch  disposes  of  the  property'  giv- 
en to  the  donee,  was  made  after  a  treaty  of  marriage  between 
the  donor  and  the  defendant  in  execution,  and  must  be  regarded 
in  law  as  a  fraud  upon  his  marital  rights.  The  consequence  is, 
that  the  entire  deed  is  void.  [Xcv.land  on  Con.  425  ;  4  Crancii's 
Rep.  60 ;  2  Mason  C.  C.  Rep.  478  ;  4  Wash.  C.  C.  Rep.  336; 
Harris  et  al.  v.  Bradford,  4  Ala.  Rep.  214.]  This  being  the  case, 
all  the  property  embraced  in  the  deed  vested  in  the  husband, 
and  became  subject  to  the  payment  of  his  debts.  [1  Ala.  Rep, 
N.  S.  102  ;  2  id.  592.] 

2.  The  law  of  this  State  required  the  deed  of  trust  to  be  re- 
corded within  twelve  months  after  the  property  it  disiK>sed  of 
was  removed  here:  and  the  omission  to  do  this,  as  against  the 
creditors  of  the  defendant  in  execution,  put  an  end  to  the  rights 
of  the  donee.  [Clay's  Dig.  354.]  The  case  of  Swift  v.  Fitz- 
hugh,  [0  Porter's  Rep.  58,]  was  determined  upon  a  different 
State  of  facts,  atid  is  not  adverse  to  such  a  conclusion. 

3.  But  if  registration  was  not  required  in  one  year,  the  posses- 
sion of  the  defendant  in  execution  Was  of  such  a  cliaracter,  as 
required  the  deed  to  be  recorded  within  three  years  after  it  conrvi 
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mQnced,  ii\ order  to  preserve  the  donee's  property  in  the  slaves. 
[Clay's  Dig.  254;  2  Ala.  Rep.  G48,GSo.] 

If  U'ustees  omit,  through  negligence  to  perform  their  duties, 
either  by  failing  to  have  a  deed  recorded,  or  in  any  other  re* 
spect,  and  a  loss  is  thereby  occasioned,  they  are  responsible  to 
their  cestuis  que  trust;  but  the  rights  of  the  latter  in  favor  of  the 
rights  of  the  creditors  of  the  donor,  or  grantor  may  be  lost,  ^l 
Aku  Rep.  N.  S.  20.] 

4.'  There  was  no  such  delivery  of  the  property  which  was  in 
Georgia  and  Louisiana,  when  the  deed  was  executed,  as  was  ne- 
cessary to  make  it  operative  against  the  defendant  in  execution, 
or  his  creditors.  In  the  absence  of  all  proof,  it  will  be  intended, 
that  the  law^  of  these  States  must  be  the  same  as  the  common  law 
of  Alabama.  [1  Stewt.  &  P.  Rep.  57;  1  Ala.  Rep.  52;  2  id. 
653, 673.] 

5.  The  division  made  of  the  property  between  the  claimants 
and  the  defendant  in  execution,  was  inoperative  to  divest  the  le- 
gal title  of  the  latter,  in  an  undivided  moiety  of  all  the  property; 
and  of  course  could  not  defeat  the  lien  of  the  plaintiff's  execution. 
The  plaintiff  was  no  party  to  the  division,  and  could,  not  be  pre- 
judiced by  it. 

£L  The  second  charge  to  the  jury  is  erroneous,because  it  re- 
fers to  them  the  decision,  of  a  legal  question. 

G.  GoLDTHWAiTE,  for  the  defendants.  ' 

1.  The  deed  of  gift  was  made  in  the  performance  of  amoral 
duty,  and  would  liave  been  good,  although  the  husband  had  not 
been  informed  of  it  previous  to  his  marriage.  [1  Story's  Eq.  273; 
7  Cond.  Eng.  Ch.  Rep.  194.]  But  the  defendant  in  execution 
was  advised  of  it,  and  assented  to  it,  as  it  respects  his  wife  and 
ber  daughter  ;  and  thus  far  it  is  certainly  good.  [Scott  v.  Dun- 
can, 4  Dev.  Eq.  Rep  403.]  If  the  limitation  over  was  such  a 
fraud  as  would  avoid  the  deed,  a  court  of  equity  should  be  ap- 
pealed to  by  the  husband  himself  to  set  it  aside,  not  by  his  credj- 
tprs  ;  and  that  court  could  effectuate  the  intention  of  the  parties. 
[2  Lomax*s  Dig.  303  to  307  ;  4  Dev.  Eq.  Rep.  403.] 

2  The  possession  of  the  property  by  the  defendant  in  execu- 
tion, was,  in -no  sense,  a  loan  or  hire,  and  is  unaffected  by  the  sta- 
tute of  frauds.     In  fact,  it  was  not  a  permissive,  but  an  adverse 
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possession ;  and  in  order  to  preserve  the  rights  of  the  dooe^, 
there  was  no  necessity  for  rcfjistcrinfj  the  deed. 

3.  The  division  of  the  property,  made  by  arbitrators  chosen 
by  the  cla  mants  and  d  fendant  in  execution,  was  eflectual  tod> 
vest  all  the  title  which  the  latter  iiad  in  the  part  that  was  allotttd 
to  the  former.  It  was  as  valid  for  all  pur|x»ses  as  if  the  divi^^ioil 
had  been  made  by  a  court  of  chancery,  and  must  operato-retix)- 
spectively,  so  as  to  divest  the  lion  of  the  execution.  [3  J-ohn^. 
Ch.  Rep.  481.] 

4.  The  last  charge  may  be  obnoxious  to  the  criticism  of  the 
plaiiititTs  counsel,  but  if  the  partition  was  valid,  the  court  should 
have  told  the  jury  that  the  properly  was  not  liable  to  the  plain- 
tilTs  execution.  In  this  view,  the  charge  given  is  more  favorable 
to  the  plaintifi'  than  he  had  a  right  to  ask.  .^ 

'  ■■■^ 
COLLIER.  C.  J. — 1.  It  may  be  stated,  as  a  general  V«le; 
that  where  the  wife  disjx)scs  of  her  property  to  a  third  person, 
without  the  knowledge  of  her  husband,  after  the  contract  of  mar- 
riage, and  before  its  solcnmization,  the  transaction  will  be  consid» 
ered  as  fraudulent  against  the  latter.  [2  P.  Wms.  Rep.  274  ?  1 
Mylne  &  K.  Rep.  510.]  But  the  court  has  sometimes  taken  into 
consideration  the  object  of  the  conveyance,  and  the  situation  of 
the  husband  in  point  of  property,  and  relaxed  the  rule.  [Meigs* 
Rep.  142.] 

In  the  present  case,  it  is  admitted,  that  the  settlement  made  by 
Mrs.  Hargrove,  previous  to  her  marriage,  upon  her  daughter, 
was  assented  to  by  her  husband  ;  but  it  is  insisted,  that  the  ulte- 
rior disposition  of  the  daughter's  portion,  was  a  fraud  upon  his 
marital  rights,  and  so  taints  the  transaction  as  to  avoid  it  in  toto. 
This  conclusion,  we  think,  cannot  be  maintained.  It  is  difficult 
to  conceive  how  the  daughter,  the  innocent  beneficiary  of  hci' 
mother's  bounty,  can  be  affected  by  a  gift  which  cannot  take  ef- 
fect until  after  her  death;  and  then  only  upon  a  contingency 
which  may  never  happen.  The  lavr  will  not  indulge  the  pre- 
sumption, that  the  contingent  gift  will  ever  vest  in  possession,  but 
rather  presumes  that  the  property  will  i"cmain  with  the  daughter 
and  her  dcsceiulants  ad  infinitum.  If,  however,  the  vesting  of  the 
remainder  de[)ended  upon  no  other  cVenl  but  the  ceaseless  and 
certain  progress  of  time,  still  the  rights  of  the  first  donee  would 
be  unaffected  by  the  imputed  fraud  on  the  part  of  tl)c  mother. 
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The  dauglitcr  was  incompetent,  in  consequence  of  her  tender 
years,  to  participate  in  any  scheme  injurious  to  the  marital  rights 
of  the  defondant  in  execution  :  and,  in  tact,  nothing  of  the  kind  is 
pretended.  She  was  entirely  passive,  receiving  the  provision 
which  her  mother  made  for  her  with  the  assent  of  an  intended 
husband ;  and  it  is  not  now  for  the  latter  to  object  that  the 
daughter  shall  claim  nothing  under  the  deed,  because  the  mother 
thought  proper  to  dispose  of  a  contingent  remainder  in  the  same 
property. 

But  arc  the  rights  oftiie  defendant  in  execution  in, any  manner 
impaired,  .because  the  gift  embraix's  a  person  not  contemplated 
by  him-.  Suppose  the  g.ft  had  been  absolut(;ly  t )  the  daughter,  or 
to  herself  and  issue,  the  husband  might,  perhaps,  through  his 
wife,  if  the  daughter  died  sole  and  without  issue,  have  become 
entitled  to  the  property.  Upon  the  dcnth  of  the  daughter,  thus 
eifcumstanced.  if  the  husband  have  rights,  it  vvill  be  competent 
for  him  to  assert  them,  aga'nst  the  person  cl;iim'.ng  in  remamderl 
but  the  gift  to  the  first  donee  being  unobjectionable  in  itseltl  must 
be  supported.  Indeed,  this  conchision  seems  so  clear,  that  it 
results  from  a  mere  statement  of  the  proposition,  and  requires  no 
argument  for  its  elucidation. 

?.  2.  The  first  section  of  the  act  of- 1823,  "to  prex-ent  fi-audulent 
feonvejTinces,"  fClay's  Dig.  255,  §  4.]  enacts  that,  "all  property 
mortgaged,  or  under  any  deed  of  trust,  orother  legal  incumbrance, 
which  may  afterwards  be  removed  to  any  county  in  this  State, 
shall  be  liable  to  the  payment  of  any  debts,  wh.ch  the  holder  of 
such  mortgaged  property  may  contract,  after  his  settlement  in 
such  county;"  unless  the  mortgage,  &c.  shall  be  duly  recorded  in 
the  clerk's  office  df  the  county  court  of  the  county  to  which  the 
property  is  removed  within  six  months.  Where  the  property  is 
brought  from  another  State  into  this,  twelve  months  is  allowed 
for  recording  the  mortgage,  &c.  "after  such  settlement  as  afore*- 
said." 

..  To  bring  a  case  within  this  statute,  it  should  be  shown,  that 
the  debt  in  question  was  contracted,  after  the  settlement  of  the 
holder  of  "the  mortgaged  property"  in  the  county  to  which  it  was 
removed.  In  the  case  before  us,  there  is  no  proof  of  the  time 
when,  or  how,  the  liability  was  incurred,  upon  which  the  plain- 
tifTs  judgment  was  rendered;  and  although  the  slaves  were  in 
the  possession  of  the  defendant  in  execution  in  the  county  of  Rus-> 
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Sbll,  yet  perhaps  the  proof  is  defective  in  not  showing  that  he  him- 
self had  settled  there.  But  if  these  defects  were  all  removed,  we 
should  say,  that  the  deed  ie  question,  does  not  come  within  the 
act*  The  statute,  as  its  terms  indicate,  was  intended  to  apply  to 
deeds  or  other  legal  incumbrance,  by  which  personal  property 
was  charged  with  a  debt  or  duty.  True,  in  the  present  case  the 
slares  were  conveyed  by  the  mother,  in  trust  for  her  daughter, 
yet  they  cannot,  according  to  the  common  acceptation  of  terms, 
be  said  to  be  "under  any  deed  of  trust,"  They  are  under  no  in- 
cumbrance; the  right  of  the  motlier  has  passed  from  her,  as  fully 
as  if  they  had  been  conveyed  by  an  absolute  deed,  in  which  no 
trustees  were  inter {xwed?  the  legal  title  vests  in  the  trustees,' and 
the  equitable  title  in  the  cestui  que  trust.  80  that  in  no  just  sen^ 
can  the  slaves  be  said  to  be  in  any  manner  incumbered.  The 
defendant  in  execution  does  not  claim  a  right  for  himself,  or  any 
one  else,  under  a  mortgage,  deed  of  trust,  or  other  incumbrance^ 
but  the  facts  when  denuded,  show  that  he  removed  and  retained 
the  slaves  as  a  mere  trespasser. 

But  if  the  terms  of  the  statute  were  so  extensive  as  to  embrace 
within  its  letter  such  a  deed  as  the  one  before  us,  yet  if  it  allowed 
of  any  latitude  of  construction,  we  should  be  strongly  disinclined 
to  apply  it,  so  as  to  defeat  the  estates  of  infants,  or  others  who 
are  presumed  to  be  incompetent  to  attend  to  their  own  interests. 
(Swift  V.  Fitzhugh.  9  Porter's  Rep.  39.] 

3.  The  second  section  of  the  statute  of  frauds,  among  otlier 
things,  declares  that  "where  any  loan  of  goods  and  chattels  shall 
be  pretended  to  have  been  made  to  any  person,  with  whom,  or 
those  claiming  under  him,  possession  shall  have  remained  by  the 
space  of  three  years,  without  demand,  made  and  pursued  by  due 
course  of  law,  on  the  part  of  the  pretended  lender;  or  where  any 
reservation  or  limitation  shall  be  pretended  to  have  been  made  of 
a  use  or  properly  by  way  of  condition,  reversion,  remainder,  or 
otherwise,  in  goods  or  chattels,  the  possession  whereof  shall  have 
remained  in  another  as  aforesaid;  tlie  same  shall  be  taken  as  to 
the  creditors  and  purchasers  of  the  persons  aforesaid,  so  remain- 
ing in  possession,  to  be  fraudulent  within  this  act;  and  that  the 
absolute  property  is  with  the  possession;  unless  such  loan,  reser- 
vation, limitation  or  property,  were  declared  by  will,  or  by  deed 
in  writing,  proved  and  recorded  as  aforesaid,"'  [Clay's  Dig.  255.] 

The  facts  of  this  case  do  not  come  within  the  provisions  of  the 
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act  cited.  It  is  explicitly  shown,  that  a  bill  was  filed  to  prevent 
the  removal  of  the  slaves  from  Georgia  to  this  State,  and  that  af- 
ter their  removal,  a  suit  in  chancery  was  brought  against  the 
defendant  in  execution,  for  their  recovery  by  the  claimants:  And 
further,  \\\qX  his  possession  commenced,  and  has  been  continued, 
without  their  assent  or  approbation.  Jn  Myers  v.  Peek's  adm'r, 
[2  Ala.  Rep.  627.]  it  was  held,  that  the  statute  applied,  "where 
the  owner  of  personal  property  voluntarily  parts  w^th  the  posses- 
sion to  another,  either  with  or  without  an  express  contract."  Here 
the  possession  was  obtained  against  the  consent  of  the  trustees; 
and  if  the  rights  of  the  cestui  que  trust  could"  be  in  any  manner 
affected  by  it  under  a  different  state  of  circumstances,  the  as- 
sertion of  a  claim  by  suit,  and  its  continued  prosecution,  would 
bring  her  within  the  saving  of  the  act,  and  serve  as  a  substitute 
for  registration.  But,  if  the  facts  were  otherwise,  and  the  pos- 
session of  the  defendant  in  execution  had  actually  been  permit- 
ted by  the  trustees  for  three  years,  without  suit,  could"  his  credi- 
tors or  purchasers  prevail  against  an  infant7 

4.  It  may  be  laid  down  generally,  that  the  powers  of  a  trus- 
tee depend  upon  the  nature  and  purposes  of  the  trust.  Under 
particular  circumstances,  it  is  said,  he  is  capable  of  exercising 
the  discretionary  powers  of  the  bona  fide  proprietor;  otherwise, 
the  trust  estate  might  be  injuriously  afftcted.  The  necessity  of 
the  case  may  demand  an  immediate  decision,  as  where  the  cestui 
qu£  trust  is  under  disability,  or  not  yet  in  ex  stence,  &c.  "The 
alternative  of  instituting  a  suit  for  the  mere  purpose  of  consulting 
the  court,  would  always  be  attended  with  cons.derable  expense, 
and  it  may  be  an  expense  wholly  disproportiened  to  the  impor- 
tance of  the  occasion.  It  is  evidently  in  furtherance  of  the  ces- 
tui que  trust's  own  interest,  that  where  the  circumstances  of  the 
case  require  it,  the  trustee  should  be  at  liberty  to  exercise  a  rea- 
sonable discretionary  power-"  [Lewin  on  Trusts  and  Trustees, 
412-3;  2  Story's  Eq.  241-2-3;  Willis  on  Trustees,  127.]  It  is 
for  these  reasons  said  to  be  a  rule  in  equity,  that  what  is  compel- 
lable by  suit,  is  equally  valid,  if  done  by  the  trustee  without  suit. 
Thus  it  has  been  held,  that  an  executor  may  appropriate  a  lega- 
cy, where  the  appropriation  is  such  as  the  court  itself  would  have 
directed.  So,  where  the  parent  is  unable  to  maintain  his  child, 
the  interest  ofa  legacy,  or  where  that  is  inconsiderable,  a  part  of 
the  principal,  has  been  been  applied  to  that  purpose.     [Lewin  on 
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Trusts,  &c.  413-4.  The  learned  author  last  cited,  remarks, 
*'Thc  rule,  that  wh;it  is  compellable  by  suit,  is  equally  valid  if 
done  w.thout  suit,  must  be  received  with  this  qual.fication,  thatif 
a  suit  has  been  already  instituted  for  the  execution  of  the  trust, 
that  takes  the  administration  out  of  the  trustee  and  transfers  it  to 
the  court:  the  oriirinal  power  of  the  trustee  is  from  that  moment 
paralized,  and  the  authority  of  the  court  must  sanction  every  sub- 
sequent proceed  ng."  [Id.  417.]  In  respect  to  the  rule,  Mr 
Justice  Story  says,  it  "is  a  d<.K-trine  requiring  many  qualifications, 
and  by  no  means  to  be  generally  relied  on  for  safety."  [2  VoL 
Eq.  610.] 

It  is  stated  as  a  fundamental  maxim  inequity,  that  no  act  of  the 
ti'ustees,  except  a  conveyance  to  a  purchaser  for  a  valuable  con- 
sideration, w.tiiout  notice,  can  vary  or  prejudice  the  rights  of 
those  bene fic. ally  interested:  but  the  trustee  will  be  compelled  in 
equ  ty  to  make  good  the  trust.  [Willis  on  Trustees,  167,  8.  See 
also,  FIctclier  on  Trustees,  48-9.] 

The  div  sion  of  the  joint  property  between  the  trustees  of  the 
donee  and  the  husband  of  her  mother,  would  materially  affect  the 
rights  of  fhe  paities  in  interest,  by  giving  a  several  property  in 
onejnoety  to  each.  The  purposes  of  the  trust,  it  would  seem, 
does  not  require,  that  the  trustees  should  possess  the  power  to 
assent  to  such  an  arrangement,  so  as  to  bind  conclusively,  their 
cestui  que  trust.  If  beneficial  for  her,  it  is  possible  that  a  court 
of  equity  m  ght  sanction  their  act,  but  without  such  judicial  ap- 
probation, it  is  conceived  that  it  could  not  operate  as  a  definitive  ad- 
justment of  her  rights.  Whether  the  division  is  prejudicial  to  the 
cestui  quctrus'y  is  an  inquiry  which  could  not  have  been  made  on 
the  trial  of  this  cause;  trusts  are  among  the  subjects  of  exclusive 
jurisdiction  in  equity,  and  that  court  is  the  appropriate  arbiter  to 
settle  the  interest  of  parties  where  they  are  involved.  This  view 
does  not  at  all  conflict  with  the  idea  that  trustees  may  exercise 
such  discretionary  powers  as  are  necessary  and  compatible  with 
the  trust  committed  to  them,  it  only  shows  that  their  discretion  is 
not  unlimited,  and  in  some  cases  where  the  emergency  is  not  press- 
ing, and  the  interests  at  stake  are  ce-extensive  with  the  trust  itself, 
the  trustee  should  seek  the  advice  of  a  court  of  chancery.  Here, 
the  duty  of  the  trustees,  as  in  other  cases,  is  to  protect  the  proper- 
ty for  the  benefit  of  their  cestui  que  trust,  and  not  to  relinquish 
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the  right  of  the  latter  to  a  part,  that  her  right  to  the  residue- may 
be  confirmed;  yet  such  is  the  object  proposed  by  the  division. 

The  execution  in  favor  of  the  plaintiff,  was  a  lien  on  the  undi- 
vided moiety  of  Hargrove,  upon  the  hypothesis,  that  he  became 
the  legal  proprietor  of  the  interest  of  his  wife  in  the  slaves;  and 
that  lien  canot  be  defeated  by  the  division  that  was  made.  It  is 
Wholly  immaterial,  so  far  as  it  respects  the  present  case,  whether 
his  share  of  the  property  has  been  sold  by  other  judgment  credi- 
tors for  the  payment  of  his  debts;  the  joint  interest  of  the  cestui 
que  trust  is  unaffected  by  the  change  of  possession.  That  it  is 
competent  for  a  court  of  equity  to  arrest  all  proceeding  by  execu- 
tion, against  the  slaves  in  question,  until  the  rights  of  the  donee 
shall  be  settled,  we  think  will  not  be  questioned;  and  in  setting 
apart  her  share,  it  will  be  most  proper  to  assign  to  her  those  that 
remain  in  the  trustee's  hands,  looking  to  those  that  have  been  &o\dy 
in  order  to  ascertain  their  relative  value,  or  to  make  good  any  de- 
ficit in  what  the  cestui  que  trust  may  be  entitled  to  on  settle- 
ment. 

•  Without  a  particular  application  of  the  points  considered,  to 
the  questions  raised  upon  the  bill  of  exceptions,  it  is  obvious  that 
the  circuit-  court  erred  in  the  charge  given  in  respect  to  the  legal 
effect  of  the  division  of  the  property.  The  judgment  is  conse- 
quently reversed,  and  the  cause  remanded. 


STEELE  v.  LOWRY  AND  McGHEE. 

1 .  When  a  bill  is  filed  to  restrain  a  suit  at  law,  on  grounds  of  defence  which  couHf 
be  available  at  law,  if  sustained  by  sufficient  evidence,  and  it  is  alleged-in  the 
bill  that  the  facts  constituting  this  drfcncc  can  only  be  established  by  evidence 
from  the  defendants  to  the  bill; — tliisis  a  bill  for  discovery  merely,  and  on  the 
coming  in  of  the  answer  of  the  defendant,  denying  the  equity,  it  is  proper  for  the 
chancellor  to  dismiss  the  bill  when  he  dissolves  the  injunction. 

Wkit  of  Error  to  the  Court  of  Chancery,  for  the  counties  of 
Autauga  and  Coosa. 
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The  case  made  by  the  bill  is  as  follows: 

About  the  1st  of  September,  1835,  James  P.  Lowry,  then  re- 
residing  in  Tennessee,  aixl  when  the  bill  was  filed,  in  Texas, 
prevailed  on  Steele,  the  complainant,  and  one  William  Lowry, 
to  execute  with  him  a  note,  under  seal  of  that  date,  lor  $4,000,  pay- 
able the  1st  January,  1839,  with  interest  at  the  rate  of  (5  percent, 
per  annum.  James  P.  Lowry  was  principal,  and  the  others 
wore  securities.  This  note  was  placed  in  the  hands  of  James 
P.  Lowry,  for  the  purpose,  and  on  the  condition  of  enabling  him 
to  make  a  purchase  of  some  slaves  from  McGhce.  Lowry  pass- 
ed the  note  to  McGhee  on  some  other  terms  and  consideration 
than  the  purchase  of  slaves,  but  for  what  precise  consideratioti, 
the  complainant  did  not  know,  but  had  been  informed,  and  so  be- 
lieves, that  the  note  was  passed,  either  on  account  of  previous 
dealings  and  transactions  between  Lowry  and  him,  or  on  ac- 
count of  some  other  dealings  and  transactions  between  them  at 
the  time.  VN  hen  the  note  was  given  to  McGhee,  Lowry  was  in- 
debted to  him  about  1,000,  for  the  payment  of  which,  and  not  foi* 
the  purpose  for  which  the  note  was  executed  by  the  complainant, 
k  was  transferred.  McGhee  knew  that  the  note  was  executed 
for  the  purpose  before  stated,  and  for  no  other  purpose,  when  ho 
received  it  from  Lowry.  It  was  made  payable  to  McGhee,  was 
for  the  sum  of  4,000  dollars,  and  though  no  part  ever  was  paid, 
a  credit  was  placed  on  it  by  McGhee,  of  3,000,  to  njakc  the  in- 
debtedness coiTespond  with  that  of  Lowry  to  him. 

McGhee  inslituted  a  suit  in  the  circuit  court  of  Autauga,  to  re- 
cover the  sum  due  on  the  note  from  Steele,  and  the  bill  charges, 
that  Steele  is  unable  to  prove  the  facts  alleged,  except  by  the  tes- 
timony of  the  Lowrys,  and  that  of  McGhce. 

The  prayer  of  the  bill  is,  for  an  injunction  against  that  suit,  un- 
til the  further  order  of  the  chancellor,  and  that  the  note  may  bo 
delivered  up  to  be  "cancelled,  and  a  perpetual  injuncticm  de- 
creed, «kc. 

An  amended  bill  was  afterwards  filed,  stating  that  James  P. 
Lowry  had  various  conversations  with  McGhee  in  relation  to  a 
purchase  of  slaVcs  from  him,  and  proffered  in  payment  of  such 
slaves,  if  the  purchase  should  be  effected,  to  procure  the  complain- 
ant to  become  security  for  4,000  dollars,  or  for  whatever  sum 
the  purchase  should  amount  to.  It  was  for  this  purpose  that 
Lowry  procured  the  complainant  to  become  his  security.     It 
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charges,  that  this  purpose  was  not  oUcctcd,  but  the  note  was  pass- 
ed to  McGhee.  not  in  pursuance  of  this  purpose,  but  on  account 
of  some  previous  tnmsaction  bctwcrn  them,  and  that  McGbce 
had  information  from  Lowry,  or  some  other  source,  of  the  pur- 
pose for  which  complainant  consented  to  give  the  note.  It  then 
prays  that  McGhee  shall  state  what  information  he  had  on  this 
subject,  as  well  as  from  whom  he  had  it.  Also,  that  the  particu- 
lar consideration  might  be  disclosed  by  him,  which  he  gave  for 
the  note. 

The  answer  of  jMcGiiee  states,  that  Lowry  applied  to  him 
about  the  1st  September,  183.5,  to  borrow  4,0C0  dollars,  and. pre- 
sented to  him  the  note,  a  copy  of  which  is  exhibited  in  complain- 
ant's bill,  upon  the  credit  of  which,  he  wished  tor>btain  the  loan. 
Respondent  declined  lending  that  sum  to  Lowrv,  but  at  his  ur- 
gent request,  did  loan  him  87,5  dollars  in  cash,  and  let  him  have 
a  horse  at  the  price  of  125  dollars,  on  the  credit  of  the  note.  At 
the  same  time,  a  credit  of  3,000  dollars,  was  indorsed  or>  the  note 
by  Lowry.  The  note  was  passed  to  the  resi)ond(  nt  lor  no  other 
purpose  than  to  secure  him  for  the  money"  thus  advanced,  and^the 
price  of  the  horse  thus  sold,  and  he  was  entirely  ignorant  when  he- 
roccivod  the  note  from  Lowry,  that  any  impioper  use  was  made 
of  it,  or  that  Lowry  was  violating  any  confidence  reposed  in  him 
by  the  complainant.  The  answer  fully  denies  all' the  statements 
of  the  bill  which  charge  the  taking  in  payment  of  any  then  exist- 
ing debt,  and  insists  on  the  right  to  recover  the  amount  of  the 
note  under  the  circumstances  disclosed. 

On  the  coming  in  of  the  answer,  the  injunction  was  dissolved, 
and  the  bill  dismissed. 

It  is  here  assigned  as  error,  that  the  chancellor  erred  in  dismiss- 
ing the  bill,  when  the  motion  was  only  to  dissolve  the  injunction. 


Elmore,  for  the  plaintiff  in  error,  insisted  that  the  bill  ought  to 
have  been  retained  as  an  original  bill,  notwithstanding  the  disso- 
lution of  the  injunction.  The  prayer  is  tor  relief,  as  well  as  for 
discovery,  and  under  this  bill,  the  note  could  be  called  in  and  can- 
celled. [Pitts  V.  Cottingham,  9  Porter,  G75.]  A'or  is  the  cir- 
cumstance, that-the  note  is  in  suit  of  such  a  nature,  as  to  control 
the  complainant's  right  to  have  it  cancelled,  if  his  case  can  be 
made  out  in  equity. 
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GOLDTHWAITE,  J.— We  tlifnk  the  bill  in  this  case  was 
properly  disin'ssed  by  the  chancellor  on  the  coming  in  of  the  an- 
swer of  McGheo,  becunso  there  is  no  sufficient  reasoji  to  entitle  it 
to  be  considered  in  any  other  aspect  than  as  a  b.ll  for  discovery, 
in  aid  of  the  defence  to  the  suit  at  law. 

The  complainant  expressly  alleges,  that  he  is  unable  to  prove 
the  facts  stated  by  him,  except  by  the  testimony  of  McGhee  or 
the  Lowrys.  M-cGhee  has  shown,  that  his  evidence  will  not 
avail  the  complainant,  and  if  that  of  the  Lowrys  is  competent  for 
that  purpose,  no  reason  is  shown  why  it  can  not  be  used  in  the 
suit  at  law,  which  is  against  Steele  only. 

It  is  supposed,  however,  that  this  case  resembles  that  of  Pitts 
V.  Cottingham,  [9  Porter,  075]  where  we  held  that  a  party  who 
was  defrauded  in  the  purchase  of  land,  could  go  into  equitv  for  a 
rescission  of  the  cofitract,  and  was  not  required  to  wait  the  action 
of  the  vendor  in  bringing  suit  on  th6  notes  given  for  the  price  of 
the  purchase.  There,  the  object  of  the  bill  was  the  rescission  of  a 
fraudulent  contract,  and  that  is  one  of  the  admitted  grounds  of 
equity  jurisdiction.  Here,  no  contract  is  asserted,  but  the  com- 
plainant seeks  to  avoid  a  security,  which  he  admits  there  was  a 
sufficient  consideration  to  supj)ort,   if  the  possession  is  bonajide. 

But  the  d.ff.'renee,  whicli,is  conclusive,  is  that,  conceding  the 
facts  to  be  true,  which  are  asserted  by  the  complainant,  he  is  not 
entitled  to  have  the  note  cmcelled,  or  delivered  up;  because, 
whatever  may  be  its  cf^jct  against  Steele,  it  is  a  valid  security  as 
to  tiowry.  We  only  refer  to  this  d.ffbrencc  between  the  case  ci- 
ted and  this,  to  show  that  the  decision  there  can  have  no  influence, 
as  this  case  is  presented;  for  whatever  defence  is  asserted  here, 
is  equally  ava.lable  in  a  c(;iirt  of  law,  and  when  the  plaintitf  suc- 
ceeds there,  tlic  determination  w.ll  be  final,  and  equity  can  not 
afterwai-ds  interfere. 

Decree  affirmed,  with  costs. 


128  ALABAMA. 


Prewitt  V.  Garrett. 


PREWITT  V.  GARRETT.  '        • 

J .  A  l3ond  of  indemnity,  given  by  the  defendants  to  an  execution,  to  the  sheriff,  to 
save  him  harmless  against  tlie  eonscquejices  of  levying  on  and  sellihg  the  proper- 

'■  ty  of  a  stranger  to  the  judgment,  lor  its  satisfaction,  is  illegal,  and  void,  and  no 
action  can  be  maintained  by  the  sheriff  upon  it. 

Error  to  the  Circuit  Court  of  Lowndes. 

This  was  an  action  by  the  plaintiffagainst  the  defendant  in  error, 
and  two  others,  on  a  bond  of  indemnity. 

The  declaration  sets  out  the  condition  of  the  bond  to  be,  that 
one  Peter  Williams  had  reqovered  a  judgment  against  Samuel 
Y.  Allen  and  Patterson  Rogers;  that  execution  issued  thereon, 
and  came  to  the  hands  of  plaintiff  in  error,  as  sheriff;  that  Allen 
and  Rogers  pointed  out  a  certain  female  slave,  the  property  of 
the  estate  of  Peter  Wyatt,  deceased,  and  directed  the  sheriff  to 
levy  the  execution  on  the  said  slave,  and  expose  her  to  sale  to 
satisfy  the  execution ;  and  that  they,  Allen  and  Rogers,  and  de- 
fendant in  error  as  their  surety,  would  indemnify  and  save  him 
harmless,  &c.,  in  so  doing.  That  he  accordingly  levied  on,  arid 
sold  the  slave  in  satisfaction  of  the  execution;  that  an  action  has 
been  instituted  against  him  for  selling  the  slave,  and  damages 
recovered,  &c.:  of  all  which  the  defendants  had  notice.  The 
writ  not  being  executed  on  Allen  and  Rogers,  the  suit  was  dis- 
contincied  as  to  them. 

The  defendant  demurred  to  the  declaration,  and  the  demurrer 
was  sustained,  and  judgment  rendered  for  the  defendant ;  from 
which  this  writ  is  prosecuted. 

BoLLiNG,  for  the  plaintiff  in  error,  submitted  the  cause. 

ORMOND,  J. — The  bond  in  this  case  was  given  by  the  de- 
fendants in  execution,  to  indemnify  the  sheriff  against  the  conse- 
quences of  levying  on  and  selling  the  property  of  a  stranger  to 
the  judgment  and  execution,  for  its  satisfaction.  This  was  a  pro- 
riiise  to  indemnify  the  sheriff  against  the  consequences  of  a  tres- 
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pass,  which  he  was  invited  to  commit ;  and,  being  illegal,  no 
right  of  action  can  gvow  out  of  it. 

The  plaintiff  in  an  execution  may  indemnify  the  sheriff  ftk 
levying  on  and  selling  property  supposed  to  belong  to  the  de- 
fendant, though  out  of  his  possession,  and  claimdd  by  another ; 
but  it  is  impossible  to  conceive  of  a  case  in  which  the  property  of 
a  stranger  to  the  judgment  could- be  sold,  at  tlie  instance  of  the 
defendant  in  execution,  to  satisfy  the  judgment  The  indemnity 
being  to  save  the  sheriff  harmless  against  the  consequences  of  an 
net  prohibited  by  law,  cannot  be  enforced  in  a  court  of  justice. 

The  judgment  of  the  court  on  the  demurrer  must  be,  therefore, 
affirmed. 


PAINE  V.  MOORE. 

1.  The  plaintiiT,  defendant  and  J.  P.,  composed  the  firm  of  J.  &  P.  P.  &.  Co.;  the 
former  being  tcmporurily  absent  from  t lie  city  in  which  the  firm  did  business, 
appointed  the  defendant  his  agent  to  hire  out  his  negroes,  rent  his  houses,  and 
collect  the  hire  and  rent  of  the  same.  All  which  was  undertaken  by  the  defea. 
dant,  who  upon  the  return  of  the  plaintiff,  acknowledged  in  writing,  thatti^eoo 
was  due  to  Uic  plaintiff,  for  monies  collected  from  his  effects,  and  put  into  the 
house  of  J.  &-  P.  P.  &.  Co.,  while  he  was  acting  ashis  agent  from  1st  March, 
1837,  to  1st  Dec.  1838,  the  sum  of  $540  16-100  above  what  he  had  paid  out 
for  him.  The  partnership  had  no  interest  in  the  negroes  and  land :  Held,  that 
the  acceptance  of  the  writing,  did  not  make  it  necessary  for  the  plaintiff  to  re- 
»ort  to  tfie  firm  for  payment ;  but  the  proof  entitled  him  to  recover  the  amount, 
with  interest,  of  the  defendant,  individually. 

Writ  of  error  to  the  county  court  of  Mobile. 

This  was  an  action  of  assumpsit,  by  the  defendant  in  error 
against  the  plaintiff.  The  declaration  was  on  a  writing  called  a 
due  bill,  or  promissory  note,  in  the  following  words,  &c.,  viz : 
*♦  $542—16.  Mobile,  Dec.  13tli,  1838.  Due  Wm.  Moore,  for 
moneys  which  I  have  collected  from  his  effects,  and  put  into  the 
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house  of  J.  &  P.  Va'me  &  Co.,  over  and  above  what  I  have  paid 
out  for  him  while  acting  as  h;s  agent,  irotn  March  1st,  1837,  to 
1st  Dec.  1838,  five  hundred  and  fbrty-lwo  10-100  dollars. 

Park  Ell  Pajne.'.' 

To  this  count  was  added  the  common  counts  for  money  hatl 
and  received,  and.  collected  for  the  plaint. ffj  at  his  special  instance 
ank  request ;  and,  also,  on  an  account  stated  lor  8542   16. 

The  cause  was  tried  by  a  jury,  who  rendered  a  verdict,  in 
damages,  for  the  amount  stated  in  the  writ'.ng,  with  interest  there- 
on ;  and  a  judgment  was  rendered  accordingly.  On  the  trial,  a 
bill  of  exceptions  was  sealed,  at  the  instance  of  the  defendant,  from 
which  the  case  may  be  thus  stated,  viz : 

The  plaintiff  read  to  the  jury  the  writing  declared  on.  It  was 
then  proved,  on  the  part  of  the  defendant,  that  the  plaintiff  was  a 
member  of  the  firm  of  J.  &  P.  Paine  &  Co  at  the  time  the  cre- 
dit, mentioned  in  the  writing,  was  given  him.  The  members  of 
the  firm  were  the  plaintiff,  defendant  and  James  Paine.  James 
Paine  and  the  defendant  were  the  active  partners.  It  was  also 
proved,  that  the  plaintJfwas  absent  i'rom  Mob.le  during  the  year 

,  and  left  the  defendant  as  his  agent  to  hire  out  h.s  negroes, 

rent  his  houses,  and  collect  the  hire  and  rent  of  the  same;  that 
the  plaintiff  had  eight  or  ten  negroes  thus  hired  out,  all  of  whom, 
together  with  the  real  property  rentecl  by  the  defendant,  had  no 
connection  with  the  firm.  The  defendant  had  credited  the  books 
of  J.  &  P.  Paine  &  Co.,  as  stated  in  the  writing  adduced  by  the 
plaintiff.  It  was  proved,  further,  by  one  of  tlie  defendant's  wit- 
nesses, that,  as  the  agent  of  the  plaintifi",  he  called  npon  the  de- 
fendant to  collect  the  writing  in  qu(!stion,  and  his  answer  was, 
that  he  was  not  able,  or  had  not  the  money  to  pay  the  same. 
Upon  this  evidence,  the  defendant,  by  his  attorney,  prayed  the 
court  to  charge  the  jury,  that  crediting  the  books  of  the  firm  of  J. 
&  P.  Paine  &  Co.,  with  the  amount  sued  for,  was  a  payment  of 
the  money  to  the  plaintifi',  and  the  plaint. ff  could  not  recover ; 
which  charge  was  refused.  The  couit  charged  the  jury,  that, 
if  they  believed  the  defendant  was  the  agent  of  the  plaintiff,  and 
collected  the  hire  of  his  negroes  and  rent  of  his  houses,  and  credit- 
ed the  books  of  the  firm  with  the  amount  thereof,  without  the 
plaintifPs  knowledge  or  consent,  such  a  cl'edit  would  not  prevent 
the  plaintiff  from  recovering  in  this  case.  The  defendant  further 
prayed  the  court  to  charge  the  jury,  that  the  writing  described  in 


JANUARY  TERM,  1844.  181 


Paine  T.  Maore. 


the  declaration,  wns  not  a  juomissory  note,  and,  froni  the  proof, 
a  suit  at  law  could  not  be  maintained  u^)on  it.  This  charge  was 
refused  by  the  court;  and  the  jury  were  instructed,  that  a  suit 
might  be  maintained  upon  the  writing. 

Dargav,  for  the  plaintifTin  error. 
Campbell,  for  the  deli-ndant. 

COLLIER,  C.  J. — The  writing  declared  on,  is  an  acknow- 
ledgement by  the  defendant,  that  there  was  due  to  the  plaintiff 
the  sum  expressed  upon  its  face,  being  so  much  money  belong- 
ing to  the  latter,  which  the  former  hadcollccled  and  put  into  the 
house  of  J.  <k  P.  Paine  &  Co.  It  is  ins  sted,  that  the  plaintiff,  by 
accepting  this  paper  as  an  evidence  of  his  demand,  impliedly  ad- 
mits that  the  defendant  has  properly  |>laccd  the  money  in  other 
hands,  and  that  the  plaintiff  will  look  to  the  de|X)sitorics  for  its 
payment.  Such  is  not  the  legitimate  interpretation  of  the  writ- 
ing. At  most,  tiie  admission  can  concede  nothing  more  than  that 
the  delcndant  has  put  the  plaint.ff's  money  in  "the  house  of  J.  & 
P.  Paine  &  Co."  Whether  it  has  been  placed  there  undersuch 
circumstances  as  would  relieve  the  defendant  from  liability  to 
pay  it,  is  a  question,  aside  from  the  j)apcr,  to  be  solved  by  ex- 
trinsic proof. 

It  cannot  be  admitted  that  it  is  comj)ctent  for  a  debtor,  against 
his  creditor's  consent,  to  place  hig  liability  upon  others  who  are 
Willing  to  assume  it.  The  defendant,  by  collecting  the  plain- 
tiff's money,  became  liable  to  pay  it  to  htm  on  demand,  and 
if  he  has  placed  it  in  other  hands,  without  the  plaintiffs  assent  or 
ocquiescencc,  he  is  still  chargeable. 

There  is  not  the  slightest  pretence  for  supposing  the  case  dis- 
closed by  the  proof,  is  one  which  concerned  the  partnership,  of 
which  both  parties  were  members.  In  its  inception,  it  was  an 
arrangement  between  the  piaintitf  and  defendant  individually; 
and  it  does  not  appear  that  any  thing  occurring  subsequently, 
has  given  to  it  a  dJleivnl  character. 

In  respect  to  the  second  charge,  which  the  court  was  request- 
ed to  give  the  jury,  it  assumed  the  truth  of  all  the  evidence,  and 
called  upon  the  court  to  say.  that  a  suit  at  law  could  not  be  sus- 
tained by  it.  This  was  j.>roperly  refused,  as  will  be  seen  Irom 
■what  we  have  already  said ;  but  the  court  instructed  the  jury, 
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« that  a  suit  might  be  maintained  on  the  instrument."  Whether, 
without  additional  proof,  the  plaintifT  could  have  recovered  on  the 
writing,  it  is  not  necessary  to  consider.  The  general  remark  of 
the  court,  it  is  obvious  from  the  charge  asked,  was  only  intended 
to  declare  that  the  paper,  assisted  by  the  proof,  would  authorize 
a  verdict  for  the  plaintiff. 

This  view  is  decisive  of  the  case  :  the  consequence  is,  the  judg 
ment  of  the  county  court  is  affirmed. 


nt.: 
•hi: 


KENUM  V.  HENDERSON. 


].  In  an  appeal  case,  where  the  judgment  is  for  a  less  sum  than  twenty  dollars,  it 
is  error  to  render  a  final  judgment  by  default,  unless  the  debt  is  ascertained  by* 
writing.  In  other  cases,  the  facts  must  be  examined  by  the  court,  and  its  jud]g- 
ment  given  on  them. 

Writ  of  error  to  the  Circuit  Court  of  Benton  county. 

This  suit  was  commenced  by  Henderson  against  Kenum,  in  a 
justice's  court,  and  Kenum  appealed  to  the  circuit  court.  No 
declaration  or  statement  is  on  file,  nor  is  there  any  matter  dis- 
closed in  the  transcript  to  induce  a  presumption  th^t  the  suit  id 
founded  on  a  writing  ascertaining  the  amount  of  the  debt.  A 
judgment  by  default  was  taken,  and  a  writ  of  inquiry  awarded 
at  one  term;  but  this  was  afterwards  set  aside,and  a  judgment  final 
was  entered,  as  on  default,  for  18  61-100  dollars,  besides  costs; 
but  it  does  not  appear  that  the  facts,  upon  which  the  defendant 
wq^s  charged,  were  passed  on  by  the  court.  ...    >.  , 

This  judgment  is  now  assigned  as  error. 

.S.  F.  Rice,  for  the  plaintiff  in  error. 
'ty^^  B.  Martin,  contra. 


, ';  < 


GOLDTHWAITE,  J.~There  is  nothing  shown  here  by 


JANUARY  TERM,  1844.  1S3 

WaBton,  adm'r  v.  May. 


which  the  judgment  can  be  sustained.  It  is  true,  the  judgment  ia 
for  a  less  sum  than  20  dollars,  and,  therefore,  no  pleadings  were 
necessary  ;  but  a  court  is  not  authori/xd.  in  such  a  case,  to  give  a 
final  judgment  without  considering  the  facts  any  otherwise  than 
it  would  bo  in  a  suit  for  a  greater  sum. 

If  the  debt,  is  ascertained  by  a  writing,  the  judgment  by  de- 
fault, whatever  is  the  sum,  may  be  final ;  but,  when  it  is  not,  the 
damages  must  be  ascertained  by  a  jury,  if  for  more  than  20  dol 
lars,  and  by  the  court,  if  for  a  less  amount. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


WATSON.  Adm'e.  v.  may. 

1.  A  stranger  to  a  judgment  or  decree  of  the  orphans'  court,  cannot  carry  it  by 
certiorari  to  the  circuit  court ;  and  if  the  circuit  court  should  determine  on  the 
errors  assigned,  its  judgment  will  be  reversed  and  remanded,  that  the  ordetr 
granting  the  certiorari  may  be  quashed;  and  this  may  be  done  on  the  applica- 
tion of  the  party  at  whose  instance  the  cause  was  removod  into  the  circuit  court. 

Kiuios  to  the  Circuit  Court  of  Sumter. 

The  defendant  in  error,  as  administrator  of  one  Easly,  ma<ie 
a.settlement  of  the  estate  with  the  Judge  of  the  county  court  of 
Sumter,  by  which  it  was  ascertained  that  the  administrator  had 
paid  out  for  the  estate  beyond  the  amount  of  assets  received  by 
him<  the  sum  of  §1,650  8{>,  and  for  this  sum,  a  judgmertt  was 
rendered  in  his  favor.  Subsequent  to  this,  he  resigned  bis  ad- 
ministration, and  the  plaintifl'  in  error  was  appointed  administi'a- 
tor  de  bonis  non  of  tiic  estate. 

Execution  having  issued  on  the  judgment,  in  favor  of  May 
against  the  administrator  de  bojiis  non,  he  presented  a  petition  to 
the  Judge  of  the  circuit  court,  praying  an  order  for  a  certiorari,  to» 
bring  up  the  cause,  and  lor  further  relief. 

The  judge  having  granted  the  petition,  the  record  was  remov- 
ed into  the  circuit  court,  where  the  plaintiff  in  error  assigned  for 
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error,  1.  The  rendition  of  the  judgment  in  favor  of  May.  % 
That  no  order  or  publication  for  a  settltmcnt  was  ever  niade  in 
said  cause. 

The  court  reversed  tlie  judgment  rendered  in  favor  of  May, 
but  affirmed  the  judgment  in  all  other  respects.  From  this  judgw 
ment,  the  plaintiff  in  the  circuit  court  prosecutes  this  writ  o( 
error. 

Boyd  and  Cornick,  for  plaintiifin  error.  '  •' 

Lyon,  contr'a. 

ORMOND,  J. — The  judgment  of  the  orphan's  court  in  favor 
of  May,  if  available  for  any  purpose,  certainly  could  not  in  any 
manner  affect  the  plaintiff  in  error,  who  was  no  party  to  it.  The 
execution,  which  it  appears  issued  on  it,  it  is  true,  was  wholly  un- 
warranted, and  should  have  been  supeiseded,  and  quashed  by  the 
court  out  of  which  it  issued.  Beyond  this,  the  plaintiff  in  error 
was  not  injured,  and  had  no  right  to  intermeddle  with  it. 

It  follows,  necessarily,  that  as  the  removal  of  the  record  into  the 
circuit  court  was,  on  the  application  of  a  stranger  to  the  judgment, 
that  the  circuit  court  did  not  obtain  jurisdiction,  and  had  no  right, 
either  to  reverse  or  afFirm  the  decree  of  the  county  court. 

It  is  conceded,  that  the  orphans'  court  had  no  power  to  render 
a  judgment  in  favor  of  May,  but  it  is  insisted,  that  the  settlement 
made  by  the  court,  ascertaining  a  balance  due  him,  is  conclu^ve 
of  that  fact.  How  far  that  settlcn-ient  is  binding  on  those  inter- 
ested in  the  estate,  depends  altogether  on  thcfect,  whether  it  was 
made  according  to  law,  a  question  which,  although  argued,  this 
court  has  no  power  to  settle,  as  ii  cnnnot  take  jurisdiction  of 
the  case. 

The"  case  of  Merrill  v.  Jones,  [8  Porter,  554.]  is  in  principle, 
like  this.  There,  the  circuit  court  had  entertained  an  appeal 
from  an  interlocutory  order  of  the  county  court,  and  affirmed  its 
judgment,  from  which  judgment  a  writ  of  error  was  proseduted 
to  this  court,  and  this  court  reversed  the  judgment  of  the  circuit 
court,  although  the  appeal  and  writ  of  error  were  prosecuted  by 
•the  same  person,  on  the  ground  that  such  a  judgment,  if  permitted 
to  stand,  would  operate  as  a  bar  to  a  review  of  the  same  naatter, 
when  presented  on  error  or  appeal,  after  a  final  judgment. 

So,  in  this  case,  if  the  judgment  of  the  circuit  court,  affirming 
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the  settlement  of  th(?  Cfnuity  court,  is  [ktiii  ttcd  to  stnnd.  it  might 
operate  as  a  b:ir  to  an  .nc|ii.rv'  ;iilo  its  val.ii  ly,  when  s<)n<rht  to  be 
enforced  against  the  estulc  of  the  deceased,  or  those  interested 
in  it 

In  proceeding  to  take  jurisdiction  of  the  cause  at  the  in- 
stance of  a  stranger  to  the  judgment,  and  in  delermin'ng  on  the 
errors  assigned,  the  c.rcn.t  court  erred,  and  its  ju  Iginent  is  ibere- 
fore  rerersed,  and  the  causo  rem  uided.  that  the  order  granting 
the  certiorari,  may  be  quished,  as  hav. ng  im providently  issued. 


BANK  OF  THE  STATE  OF  ALABAMA  v.  WHITLOW. 

1.  The  indorscr  of  a  bill  ?)f  exchange,  btin^ijsurJ  on  his  iudorsemcnt,  pleaded  that 
the  bill  was  made  to  be  iicgoliated  to  the  plaintitT;  that  the  consideration  of  the 
defendant's  indorsement  was  the  previous  deposit,  by  the  drawer,  of  ten  baIcK  of 
cotton  in  the  ware-house  ut  D  ;  for  wliich,  at  the  time  of  the  negotiation  of  Ihc 
biU,  he  gave  the  plaintiff  tiic  receipt  of,  or  order  upon,  the  ware-house  keep- 
er. Further,  that  liic  cotton  was  of  the  value  of  one  thousand  dollars ;  that  the 
plaintifTagrccd  with  the  defendant  to  take  and  st  II  the  same,  and  apply  the  pro- 
ceeds thereof  to  t!ietliscliar;Tc  of  the  bill  before  the  defendant  should  be  called 
onto  discharge  any  part  ol  it — All  whieli  the  plaintiff  hat;  failed  to  do  :  Held,  1. 
It  cannot  be  assumed,  that  tin  arnuixemorit  between  the  piaintiff  and  drawer, 
wdanolin  writing.  2.  Th.itthc  plea  would  lolea-te  the  admission  of  evidebce 
to  bar  the  action ;  thou;;h  it  might,  perhaps,  be  competent  for  the  plaintiff  to 
show  Jbe  removal  or  destruction  of  the  cotton,  so  that  it  could  not  be  obtained. 

'2.  The  protest  of  a  notary  public  is  admissible  evidence,  in  an  action  on  the  bill  of 
exchange  to  which  it  refers,  allhou;^!)  a  witness  may  testify  that  he  is  acquaint- 
ed with  the  notarj's  hand-writing,  and  docs  not  believe  the  signatiuc  to  the  pro- 
test was  written  with  his  hand. 

Writ  of  Error  to  the  County  Court  of  Tuskaloosa. 

This  was  a  proceeding  by  notice  and  motion,  under  the  statute, 
at  the  suit  of  the  plaintiff  in  error  against  the  defendant,  as  the  in- 
dorserofabill  of  exchange  drawn  by  R.J.  Inge,  at  Tuskaloosa, 
on  the  1st  of  October,  183S,  for  the  sum  of  iive  hundred  dollars. 
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payable  at  twelve  months  after  date.  The  defendant  pleaded, 
1.  Non  assumpsit.  2.  That  the  bill  in  question  was  made  to  be 
sold  to  the  plaintiff,  under  the  terms  and  regulations  under  which 
the  Bank  agreed  to  advance  their  bills  upon  cotton,  to  wit,  "upon 
the  23d  of  October,  1838,  at  the  place,  &c."  that  the  defendant 
indorsed  the  bill  at  the  request,  and  for  the  accommodation  and 
exclusive  benefit  of  the  drawer;  of  all  which  the  plaintiff' had  no- 
tice at  the  time  of  its  purchase,  at,  to  wit,  &c.  That  the  conside- 
ration and  inducement  of  the  defendant  to  indorse  the  bill  was, 
that  the  drawer  had  before  that  time,  to  wit,  on  the  23d  of  Octo- 
ber, 1838,  deposited  ten  bales  of  cotton  in  the  ware-house  at  De- 
mopolis,  and  at  the  time  of  the  negotiation  of  the  bill,  gave  the 
plaintiff  the  receipt  of,  or  order  upon  the  ware-house  keeper,  for 
the  same.  It  is  then  alleged,  that  the  cotton  was  of  the  value  of 
one  thousand  dollars;  and  further,  that  the  plaintiff  agreed  with 
the  defendant  to  take  and  sell  the  same  and  apply  the  proceeds 
thereof  to  the  discharge  of  the  bill  before  the  defendant  should  be 
called  on  to  discharge  any  part  of  it — allofw^hich  the  plaintiffs 
have  failed  to  do;  and  the  defendant  is  ready,  to  verify,  &c.  On 
the  first  plea,  the  plaintiff' took  issue,  and  to  the  second  he  demurr- 
ed; his  demurrer  being  overruled,  he  replied,  that  although  it  was 
agreed  to  take  and  i-eceive  of  the  drawer  of  the  bill,  the  cotton  in 
the  plea  mentioned,  yet  when  the  time  had  arrived  for  the  demand 
and  delivery  of  the  same,  it  was  demanded  according  to  order  of 
the  ware-house  keeper,  and  a  delivery  refused,  &c.  Issue  being 
joined  upon  the  replication,  the  cause  was  submitted  to  a  jury, 
who  returned  a  verdict  for  the  defendant,  and  judgment  was 
thereupon  rendered.  From  a  bill  of  exceptions  sealed  at  the  tri- 
al, it  appears,  that  in  order  to  prove  the  fact  of  the  protest  of  the 
bill  of  exchange  upon  which  the  action  is  founded,  the  plaintiff  of- 
fered in  evidence,  a  formal  protest  signed  thus,  "J.  H.  Adams, 
Notary  Public."  It  appeared  that  a  seal  of  metal,  or  other  hard 
substance,  had  been  impressed  upon  the  paper  about  the  place 
where  notaries  usually  put  their  seals  to  such  official  acts;  but  the 
erjtire  device  of  the  seal  was  not  legible.  The  defendant  then 
proved,  by  a  witness,  that  he  had  seen  the  notary,  J.  H.  Adams, 
who  is  now  dead,  frequently  write,  and  knew  his  hand  writing, 
that  he  did  not  believe  the  signature  to  the  protest  to  be  in  his 
hand  writing;  if  it  was,  it  was  unlike  what  he  had  seen  him 
write.     To  the  admission  of  this  evidence,  the  plaintiff  objected, 
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but  his  objection  was  overruled;  thereupon,  the  court  excluded 
the  protest,  and  plaintiff  excepted,  (Sic.  .  , 

>;-  •  Z 

B.  F.  PoBTER,  for  the  plaintiff  in  en-or. — The  demurrer  to  the 

second  plea,  slwuid  have  been  sustained,  because  it  does  not  show 

that  the  plaintiff  was  a  party  to  the  agreement  under  wliich  th^ 

defendant  indorsed  the  bill,  and  for  the  further  reason,  that  the 

plea  sets  up  a  parol  agreement  to  defeat  a  written  ccmtract. 

The  notai'ial  protest  was  improperly  excluded  from  the  jurj'- — 
the  proof  went  merely  to  question  the  genuineness  of  the  signa- 
ture without  denying  the  seal  of  the  notary.  But  be  this  as  it 
niay,  the  court  should  not  have  taken  upon  itself  to  decide  against 
the  protest;  it  siiould  rather  have  been  left  to  the  jury  to  deter- 
iijine  upon  the  sufficiency  of  the  evidence, 

It  is  not  necessary  that  a  notary  should  subscribe  a  protest 
with  his  own  hand — it  may  .be  signed  by  a  clerk,  or  the  signa- 
ture iviay  be  printed,  or  even  omilled  entirely,  if  tlie  seal  is  undis- 
puted.   £25  Am.  Jurist,  3o0.j 

E.  W.  P.ECK  and  W.  CocuRAx,  for  the  defendant. — The  e^ect 
of  the  agreement  set  out  in  the  second  plea  was,  to  place  the  cot- 
ton under  the  control  of  tlie  Bank,  and  whenever  the  ware-house- 
Hian's  receipt,  was  delivered  to  the  plaintiff,  the  pledge  became 
complete.  If  the  cotton  was  not  delivered  on  demand,  the  plain- 
tiff should*  have  proceeded  against  the  ware-house  keeper,  and 
cannot  charge  the  defendant  until  this  remedy  has  been  pursued. 
The  Bank  gave  no  notice  of  the  refusal  to  deliver  the  cotton,  and 
wade  no  effort  to  rescind  the  contract  for  its  shipment;  and  it 
must  be  considered  as  still  continuing. 

The  duties  of  a  notary  cannot  be  jierformcd  by  a  clerk  or  other 
person;  and  it  is  not  only  necessary  that  he  should  seal  a  protest, 
but  he  must  sign  it  also.  [The  Onandaga  county  Bank  v.  Bates, 
3  Hill's  Rep.  53.] 

COLLIER,  C.  J.— 1.  It  was  not  necessary  that  the  defen- 
dant should  have  |)articipatcd  in  the  arrangement  made  in  re- 
spect to  the  cotton,  between  the  plaintiff  and  the  drawer  of  the 
bill.  The  bill  was  negotiated  by  the  bank  at  the  instance  of  the 
drawer;  and  although  the  legal  title  is  deduced  immediately 
through  the  defendant,  he  never  received  value  for  it,  and  may 
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set  up  any  defence  arising  out  of  the  circumstances  luider  which 
it  was  acquired. 

We  cannot  assume  that  the  transaction  between  the  plaintiff 
and  the  drawer,  in  respect  to  the  cotton,  was  verbally  made.  It 
was  not  necessary  for  the  plea  to  be  explicit  on  this  point,  but"  it 
was  entirely  competent  to  state  the  facts  without  reference  to  a 
writing,  and  then  introduce  the  written  evidencej  if  it  exist. 

The  second  plea  substantially  alleges,  that  the  plaintiff  received 
the  receipt  of  a  ware-house-man  at  Demopolis,  lor  ten  bales  of 
cotton  deposited  in  his  ware-house,  previous  to  the  negotiation  of 
the  bill,  by  the  drawer;  that  the  cotton  was  of  the  value  of  one 
thousand  dollars;  the  plaintiff  agreed  with  the  defendant  to  take 
and  sell  the  cotton,  and  apply  the  proceeds  thereof  to  the  pay- 
ment of  the  bill,  before  he  should  bo  called  on  ibr  the  payment  of 
any  part  of  it — all  which,  the  plaintiff  had  failed  to  do.  This 
plea  would  admit  proof,  which  in  the  absence  of  countervailing 
evidence,  would  furnish  a  bar  to  the  action,  and  was,  therefore, 
rightly  sustained.  But,  whether  it  would  not  be  competent  for 
the  plaintiff  to  show  the  destruction  of  the  cotton,  its  removal  by 
either  the  drawer  or  the  defendant,  or  by  some  one  having  a  parji- 
mount  claim,  in  the  present  aspect  of  the  case,  it  is  unnecessary 
to  consider. 

2.  Treating  of  the  evidence  necessary  to  authorise  a  recove- 
ry against  the  drawer  or  indorser  of  a  bill,  Mr  Chitty  says,  "A 
protest  apparently  under  the  seal  of  a  notary  public,  and  made 
abroad,  need  only  be  produced,  and  proves  itseU  without  show- 
ing by  whom  it  was  made."  [Chitty  on  B .lis,  9  Am.  ed.  642.] — 
At  the  common  law,  the  protest  of  an  inland  bill  was  not  evidence 
in  itself,  but  required  firoof  to  establish  the  facts  recited  in  it. — 
But,  in  this  respect,  there  is  no  difference  in  this  State  between  a 
foreign  and  an  inland  bill.  The  statute  declaring,  that  the  pro- 
test of  a  notary  of  an  inland  bill  of  exchange,  or  other  protesta- 
ble  security,  setting  forth  a  demand,  refusal,  non-acceptance,  or 
non-payment,  and  that  notice  thereof  was  given,  either  personal* 
ly  or  otherwise,  to  the  parties  entitled  thereto,  shall  be  evidence  of 
such  facts.  [Clay's  Dig.  87,  §  51,  380,  §  9.]  The  protest  in  the 
case  at  bar,  is  apparently  subscribed  and  sealed  by  anotaiy,  com- 
missioned, and  resident  in  this  State,  and  whose  official  character 
we  must  judicially  know;  and  according  to  the  law  laid  down  hy 
the  learned  author  we  have  cited,'  it  was  admissible  evidence. — 


JANUARY  TERM,  1844.  1S# 


Clark  T.  Gjulbcr. 


Upon  the  protest  being  read  to  the  jury,  it  would  be  competent 
for  the  defendant  to  show,  that  it  is  not  the  act  of  the  notary, 
whose  act  it  appears  to  be.  The  fact  that  it  is  subscribed  in  the 
hand  writing  of  some  one  else  than  the  notary,  is  very  unsatisfac- 
tory to  prt)ve  that  it  is  not  genuine,  for  iic  may  have  employed  an 
amanuensis.  If  the  impression  indicates  that  it  was  the  seal  hp 
was  accustomed  to  use,  this  should  go  far  in  the  absence  of  di- 
rect and  positive  proof,  to  repel  the  imputation  of  spuriousness, 
whatever  might  be  the  evidence  in  respect  to  the  hand  writing. 

The  case  of  the  Onondaga  Bank  v.  Bates,  [3  Hill's  Rep.  53,] 
which  was  cited  by  the  delendant's  counsel,  docs  not  sustain  the 
decision  of  the  circuit  court.  In  that  case,  the  court  merely  de- 
termine, that  the  duties  of  a  notary  in  the  presentment  of  a  promis- 
sory note,  or  a  bill  of  exchange,  cannot  be  performed  by  his 
clerk,  or  a  third  person;  and  that  a  protest  stating  that  the  notary 
caused  the  note  to  be  presented,  »fcc.  was  insulficient  In  the 
case  before  us,  we  have  seen  that  the  protest  is  regular  upon  its 
face,  and  that  it  was  improperly  excluded. 

The  judgment  is  consequently  reversed,  and  the  cause  je* 
manded. 


CLARK  V.  GAITHER. 

I.  Proceedings  by  way  of  garnishment,  against  a  debtor  of  the  defendant  in  exe- 
cution, are  Irregular,  if  commenced  by  a  notice  from  the  sherifT,  without  being 
supported  by  the  affidarit  reqnircd  by  statute-  It  is  not  the  sheriff's  duty  to 
proceed  thus,  and  if  the  garnishment  have  no  other  su^^rt,  a  judgment  by  de- 
fault apon  it  is  erroneous. 

Writ  of  Error  to  the  County  Court  of  Coosa  county. 

The  first  proceeding  in  this  cause  is,  a  summons  of  garnish- 
ment, signed  by  J.  M.  C.  Lognn.  shorift' of  Coosa  county,  and  di- 
rected to  Clark.  It  rectes,  that  a  judgment  was  rendered,  and 
execution  issued  in  the  county  court  of  Coosa  county,  at  the  Janu- 
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ry  term  of  that  court,  wherein  Eli  E.  Garther  is  plaintiff,  and  Ed- 
ward Camp  is  defendant,  for  the  sum  of  671  dollars,  which  exe^ 
cution  had  been  placed  in  said  sheriff's  hands,  to  do  execution 
thereof.  It  then  proceeds  to  notify  Clark  to  appear  at  the  next 
term  of  the  county  court  of  Coosa  county,  to  be  held  on  the  4th 
Monday  of  July,  1839,  to  answer,  &c.  •   >•"«'"- 

At  the  January  teiTn,  1840,  a  judgment  «i  si,  was  rehdeffeif 
against  Clark  for  want  of  appearance.  On  this,  a  writ  of  sti.fa. 
issued,  retumaWeHo  the  July  term,- 1840,  which  was  not  served, 
but  notwitastanding,  the  judgment  was  made  final.  •  * 

Clark  here  assigns  as  error,  that  the  county  court  erred,'     '  <"*" 

1.  In  giving  judgment  when  there  was  no  affidavit  to  support 
the' writ  of  garnishment.  , 

2.  Because  there  was  no  feturrt  of  nulia  bona  upon  the  ex- 
ecution. .••.-;> 

3.  Because  there  was  no  service  of  the  writ  of  gamightnftiit*''"'* 
/^.  Because  there  was  no  service  of  the  sci.  fa.    •  '  ^t  ' 

Seth  P.  Stores,  for  the  plaintiff  in  error.  ■  "  .     "^  ^ 

No  counsel  appeared  for  the  defendant.  .v  uiwi^fi 

GOLDTHWAITE,  J.— So  far  as  we  can  determine,  from 
what  appears  in  the  transcript  sent  here,  the  sheriff  seems  to  have 
considered  the  process  of  garnisheeing  a  debtor  of  the  defendant 
in  execution,  as  a  necessary  part  of  his  duty;  for  the  summons  is 
issued  by  him,  and  does  not  apperr  to  be  supported  by  any  affi- 
davit. This  is  entirely  unwarranted  by  any  statute,  for  although 
many  enactments  authorise  garnishee  process  after  judgment,  or 
after  the  return  of  nulla  bona  to  an  execution,  yet  all  require  an 
affidavit  to  be  made,  and  the  writ  of  garnishment  seems  necessa- 
ry to  be  issued  by  the  .clerk.  [Clay's  Digest,  359.]  The  garni- 
shee process  then,  is  irregular,  and  this  would  be  sufficient  in  it- 
self to  avoid  the  judgment,  but  in  addition  to  this,  there  was  nei- 
ther service  of  the  sci.  fa.  or  the  return  of  two  nihils. 

Let  the  judgment  be  reversed.  •■"^ 

■^ii^.x",-  ...  "-  :;       r 

>•■*»  VxL  '      ■',       .  ;    ■•■.'  V.  ,?i(t/(','; 
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THE  BANK  OF  MOBILE  v.  HALL.  if 

1.  When  the  decree  of  a  chancellor  apccrtains  and  settles  tiie  rights  of  the  puitiHl^ 
■  in  litigation,  it  is  so  fts  final  as  to  sustain  a  writ  of  error,  althoug^h'  the  chaaeeLK 

lor  may  refer  the  cause  to  a  master  to^scertain  facts  for  an  account.  It  will  not; 
vary  the  ciise  that  proceedings  v.'erc  afterwards  had,Andncw  parties  made  for  ». 
purpose  not  ^fleeting  the  ments,  but  relating  nicrelji  to  the  account  to  be  taibcii. 

2.  A  final  decree  whicli  will  bar  the  prosecution  of  a  writ  of  error,  after  three  years 

is  the  last  decree  made  in  the  cause. 

■'.'Uv> 

Error  to  the  Chancery  Court  of  Mobile.  •     ""^ 

.'ni: 

"Motion  to  dismiss  the  writ  on  the  ground,  that  the  decree'-fJ»' 
not  final,  but  interlocutoiy  merely.  -^  •'  •" 

Phillip."*,  for  plaintifF  in  error.  -.fit 

Campbell,  contra.  •  i  x 

■    ■    i.-,»»  ^U.;t.' 

ORMOND,  J.— The  bill  was  filed  by  the  dcfchdani  in  erfbr 
against  the  plaintift'in  error,  and  others. 

Ti^e  bill,  in  substance,  alleges  the  purchase,  by  the  comphiniii'' 
ant,  of  one  S.  Andrews,  of  several  lots  in  the  city  of  M'obile,'af' 
the  price  of  $20,000,  payable  in  tour  instalments,  for  which  notesi 
were  executed.  That  the  first  note  was  paid  ;  about  whic!i  titrift* 
Andrews  became  insolvent,  and  absconded.  That,  at  the  tiirSe  of 
the  purchase,  there  was  an  incimibrance  on  tlie  Tand  Jbr  the  sum 
often  thousand  two  hundred  dollars,  secured  by  a  deed  oTtnistJ' 
which,  although  recorded,  he  was  ignorant  of.  That  tiie'l^n*!' 
was  advertised  to  be  sold  under  the  deed  of  trust,  anftl  purchased' 
in  by  complainant  at  $8,600,  the  amount  due.  That  the  Bank^ 
of  Mobile  became  the  proprietor  of  the  second,  a«d  WillmmR.^ 
Hallett  of  the  third  note,  with  notice  of  the  corhplainant'«r  equity. 

The  prayer  of  the  bill  is,  that  Hallett  and  the  Bank*  be  ifijoined 
from  suing  upon,  or  n(?gotia ting  the  notes,  and  f6r 'general  refief: 
Th.e  bill  was  answered  by  the  Bank  and  Hallett,  and  came  ©n  hr 
hearing  before  the  chancellor,  on  the  bMl,  answers 'and  'dt>ci»-" 
mentary  evidence,  when  his  honor  made  a  decree  in  wrilinsf  t  TH?- 
which,  after  an  elaborate  examination  of  the  tkctsand  lawofthd^ 
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cp^Se,  ho  determined  that  the  compiaiuant  had  the  paramount 
equity,  and  rcfcris  the  cause  to  the  rnasicr  to  state  an  account  be- 
tween the  panics. 

We  are  unable  to  distinguish  this  case  from  the  case  of  Weath- 
crford  v.  James,  [2  Ahi.  170.]  It  is  there  said  that  a  decree  "is 
final  when  it  ascertains  all  the  rights  of  the  parties  in  litigatieo," 
although  there  may  be  a  reference  to  tfic  master  to  ascertain  facts 
for  an  account  between  the  parties.  That  those  acts  are  minis- 
terial in  their  character,  and  do  not  affect  the  decree. 

Such  is  the  f;ict  in  fliis  case.  The  chancellor  afSiTns  that  the 
complainant  is  entitled  to  the  equity  he  seeks  by  his  bill,  and  the 
entire  object  of  the  reference  to  the  master  was,  to  ascertain  facts 
to  enable  the  chancellor  to  apportion  the  loss  among  the  defend- 
ants. It  is  trac,  the  decree  is  not  very  formal,  but  in  a  court  of 
chancery,  substance  is  regarded,  and  not  form.  The  intention 
of  the  chancellor  cannot  be  mistniven.  The  fact  that  costs  were 
not  awarded,  is  not  material :  such  is  not  usually  the  case,  until 
the  last  decree  made  in  the  cause. 

The  principal  difficulty  we  have  felt,  arises  from  the  proceed- 
ings had  subsequent  to  the  decree  of  the  chancellor. 

•  Some  time  subsequent  to  the  decree,  the  complainant  filed  his 
petition,  alleging  that  one  Campficld  held  the  remaining  note,  and 
had  sued  him  thereon  in  the  United  States  court;  and  praying 
leaVe  to  file  a  supplemental  bill  to  make  Campficld  and  another  a 
party  ;  which  was  granted.  This  supplemental  bill  was  answer- 
ed by  Campficld  and  others;  and  other  proceedings  were  had 
"Wbicl)  need  not  be  n)entioned. 

Although  these  procccdii^gs,  subsequent  to  the  decree,  and 
•while  it  contmued  in  force,  were  irregular,  they  cannot  invali- 
date it,  or  i'ender  it  inoperative.  The  object,  indeed,  of  these 
pi'Qccedings  was,  to  carry  out  the  principles  of  the  decree,  by 
bringing  before  the  court  all  those  interested  in  the  notes  which 
wehjaflectcd  by  the  equity  of  the  complainant. 

It  is  important  that  litigation  should  end,  at  least  in  a  court  of 
chancery,  as  soon  as  the  merits  of  a  case  are  ascertained,  ntid  a 
p^int  reached  which  decides  the  princijvie  which  must  govern  it. 

Thus^intliis  case,  if  the  opinion  of  the  chancellor  is  erroneous, 
the  delay»  expense  and  trouble  attending  the  ascertainment  of  the 
facts  preparatory  to  an  account,  are  unnecessary  and  profitless. 
The  case  of  Kennedy's  heirs  v.  Kennedy,  [2  Ala.  471,j  is,  in 


JAXUAKY  TERM.  18  U.  148 

Jcnks  V.  £ilwar42a,  vtr,  &c. 


principte,  Kirc  this.  There,  as  here,  tl:c  elisnccllor  mcrdy  dc- 
cfeod,  that  thti  complainant  was  cntillcd  to  the  equity  sought  by 
his  bilf,  rclerrihg  the  complicated  matteroraccuiHit  to  \he  maih 
ter.  Yet  this  court  did  not  hesitate  to  take  jnrisdict.oi>  of  the 
ca5e ;  nor  was  the  jurisdiction  questioned  by  the  able  counsel 
coDcetned  in  it. 

A  decree  of  the  court  of  chancery  may  be  final  in  this  sense,  so 
as  to  sustain  a  writ  of  error,  but  whilst  the  cau^  remains  on  the 
docket  for  any  purpose,  the  statute  barring  the  prosecution  of 
writs  of  error,  {liter  three  years  from  the  rendition  of  judgment, 
dtK?8  not  begin  to  run.  The  final  judgment  there  spoken  of,  i^  evi- 
deiitiy  the  hist  judgment  rendered,  and  which  disjwscs  of  t*»c en- 
tire case. 

Motton  denied. 


JEXKS  V.  EDWARDS,  u5e,  *c. 

1.  Where  &  suit  is  brought  in  tbe  name  of  one  person,  for  (be  use  of  another,  the 
defendant  may  plead  cither  iu  bar  or  abatement,  that  the  noinjnal  plaiDtiff  was 
dcada(  the  eomrficncevient  of  Ifit  suit. 

W»iT  of  error  to  the  circuit  court  of  Wilcox.    - 

■  ,j' 

This  was  an  action  of  assumpsit  on  a  promissory  note,  in  the 
name  of  Edwards,  for  tlie  use  of  Burke  &  Ratcliff,  against  the 
plaintiff  in  error.  The  defendant  below  pleaded  in  bar,  that  tbfc 
plaintiff,  Edwards,  ought  not  to  have  and  maintain  his  qction,  bo- 
cause  he  departed  this  life  previous  to  its  commencement.  To 
this  plea  there  was  a  demurrer,  which,  being  sustained,  the  de- 
fendant declined  to  plead  over,  and  a  judgment  by  default  was 
rendered  against  him. 

Beth  E A,  for  the  plaintiff  in  error.  •  The  plea  wns  a  bar  to  the 
action,  and,  as  such,  properly  pleaded.  [1  Chitty's  Plead.  434, 465.] 

Dear,  for  the  defendant. 


-  >■ 
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.  .'COIsUER,  C.  J. — Toe  act  of  1812  enacts,  tliat  Jwhei'e  any 
pdradn-  shall  inetitute  a  suit  in  the  name  of  anotlio^  for  -his  own 
*jse,tlie!cfaath  of  tiie-  person^  in  whose  name  the  suit  is  institpted, 
fiihafl  ixot  •■abate  the  same;  but  the  suit  shall  prqgres^,  and  be 
Ijrjejtijn  tbe  same  inannor  as  though  it  was  actually  l^rc^igbtin 
the  name  of  llic  person  for  whose  use  it  was  instituted.  [Clav's 
Dig.  318,  sec.  3.]  .  This  statute  ojily  renders  unnecessazy  the^re- 
viral  of  the  action  where  the  nominal  plaintiff  dies  durix^  its  pen- 
dency; but  it  does  not  authoi'ize  the  institution  of  a  suit  in,  the 
name  of  him  who  appears  to  have  tlie  legal  interest,  in  the,  gause 
of  action,  if  he.  is  dead.-  StjQh  a  case  is  unafTeGtsd  by  statute  in 
this  ■State,  and  the  persoiTa-f  rcpresejijtativ'es  fn^st,  as,  {it  common 
law,  be  the  actors  of  record. 

It  is  said,  whenever  the  subject  matter  of  the  plc^pr  defeuoff  is, 
that  the  plaintiff  cannot  maintain  a  suit  at  any  tin>e  in  respect  of 
the  supposed  cause  of  action,  it  may,  and  usually  should  be  plead- 
ed in  bar  ;  but  matter,  which  merely  defeats  the  present  proceed- 
ing, and  docs  riot  show  that  the  plaintiff  is  forever  concluded, 
should,  in  general,  be  pleaded  in-  abatement.  [Chitty's  Plead. 
3  Am.  cd.  435.]  Chitty,  in  treating  of  pleas  in  abatement,  .ob- 
serves that,  "Pleas  to  the  disability  of  the  plaintiff,  showir^g  that 
he  is  incapable  of  eoinmcncirig  or  continuing  his  suit,  either  deny 
his  existcnpc,  as  that  he,  or  one  of  several  plamtiffs,  at  the  time  of 
the  Qbmmonccment  of  the  suit,' was  a  fictitious  person,  or.  dead." 
[Ibid.;  sec,  afso,  1  Saund.  on  Plead.  &  Ev.  2.]      .... 

Comyn  lays  it  down,  that  if  the  plaintiff  dies  before  the  origi- 
nal writ  purclwsedj  the  wiit  is  abateable  on  plea.  Further,  a 
bankrupt  cannot  sue  in  his  own  name  for  the  benefit  of  his  credi- 
Itirs;  and  though,  by  the  ancient  doctrine,  this  might  be  objected 
to  by  plea  in  abatement,  yet' it  »liould  seem  now  to  be  objection- 
Able  by  plea  in  bar  only.  [See  15  East's  Rep.  G22,  and  1  Com. 
Dig.  60,  Vj.  17.]  .  Dane  says  the  general  principljeis,  if  the  plain- 
tiff's disability  to  sue  ho  perpetual,  it  is  m  bar,  as  then  be  ne- 
ver can  have' his  action ;  but  if  it  is  only  temporary^  it  must  bo 
pieadeid  in  abatement.  [5  Dane's  Ab.  Ga3,  chap.  17<},  art.  4] 
The  learned  author  states  many  cases  illustrative  of  the  principle, 
and  some  in  which  it  is  allowable  to  plead  either  in  bar  or  abate- 
ment. Thus  the  defeitdant  may  plead,  either  in  bar  or  abate- 
unent,  tfaat  the  plaintiff  is  wi.  alien  enemy,  Xor  the  cause  of  action 
is  forfeited;  but  that  he  is  an  alien  friend  is  only  pleadable  in  abate- 
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ment ;  except  in  real  actions,  where  the  bar  is  perpetual.  So 
where  outlawry  operates  a  forfeiture  of  the  cause  of  action,  it 
may  be  pleaded  in  bar  or  abatement. 

In  the  case  of  the  Society  for  Propagating  the  Gospel  v.  The 
Town  of  Pawlet  and  another,  [4  Peters'  Rep,  480,]  the  court  said, 
that  if  the  defendants  meant  to  insist  on  the  want  of  a  corporate 
capacity  in  the  plaintifls  to  sue,  they  siiould  have  interposed  a 
special  plea  in  abatement  or  bar ;  that  by  pleading  to  the  merits, 
the  capacity  of  the  plaintifls  to  sue,  was  admitted.  [See,  also, 
Yeaton  v.  Lynn,  5  Peters'  Rep.  224.]  The  case  cited  from  4 
Peters,  was  an  a(ition  by  a  corporation ;  but  it  is  apprehended 
that  the  same  principle  would  apply  to  a  suit  in  the  name  of  a  per- 
son supposed  to  have  a  natural  existence.  In  The  Mayor  and 
Burgesses  of  Staflbrd  v.  Holtou,  [1  Bos.  &  Pal.  Rep.  40,]  the 
court  were  of  opinion,  that  if  there  were  no  such  corporation,  the 
fact  might  be  pleaded  specially  in  bar ;  but  if  tlierc  was  a  mere 
variance  between  the  true  name  of  the  corporation  and  that  in 
which  the  suit  was  brought,  advantage  must  be  taken  by  plea  in 
abatement.  Chief  Justice  Eyre,  in  that  case,  cited,  with  appa- 
rent approbation,  Brooke's  Ab.  JMisnomer,  93,  which  seems  to 
consider  a  cor])orution  and  a  natural  person,  in  respect  to  the 
point  we  are  considering,  in  the  same  situation. 

Our  conclusion  from  the  authorities  is,  that  where  the  plaintifTs 
disability  is  such  that  it  cannot,  in  rcrum  natura,  be  removed  at 
any  time  in  future,  tlie  defendant  may  allege  it  either  in  bar  or 
abatement.  The  general  principle  stated  in  all  the  elementary 
books,  would  seem  to  warrant  such  a  conclusion,  and  the  authori- 
ties which  do  not  affirm  it,  merely  determine  that  the  death  of  the 
plaintiff',  previous  to  the  commencement  of  the  suit,  may  be  plead- 
ed, without  denying  that  a  sjoecial  plea  in  bar  would  not  be  al- 
lowed. Why  should  not  a  plea  in  that  form  be  good  ?  The  na- 
ture of  it  is  such,  that  it  cannot  give  the  plaintiff"  a  better  writ  that 
he  may  institute  another  suit ;  and  a  verdict,  upon  an  issue  thus 
formed,  against  the  plaintiff',  will  not  bar  an  action  by  his  personal 
representatives,  founded  upon  the  same  cause.  Upon  principle, 
then,  we  think  the  plea  relied  on,  in  the  present  case,  was  well 
j)leaded  ;  and,  not  being  opposed  by  precedent,  the  demurrer  of 
the  plaintiff'  should  have  been  overruled.  The  consequence  is, 
the  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded. 

10 
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BARLOW  V.  FLEMMING. 

1.  A  contract,  for  the  sale  of  a  horse,  which  is  not  reduced  to  writing,  but  for  the 
price  of  the  horse  a  note  is  given,  is  not  affected  by  the  rule  that  written  contracts 
cannot  be  explained  by  parol  evidence.  In  such  a  case  it  is  competent  to  prove 
by  parol  that  the  note  was  to  be  returned  if  the  horse  died. 

Writ  of  Error  to  the  Circuit  Court  of  Clarke  county. 

Assumpsit  on  a  promissory  note.  At  the  trial,  the  defendant 
offered  evidence,  tending  to  show,  that  the  note  sued  on  was  giv- 
en in  payment  of  the  price  of  a  horse;  that  previously  to  writing 
the  note,  he  offered  to  return  the  horse,  alleging  it  was  unsound, 
and  for  that  reason,  he  should  prefer  not  to  keep  it;  the  plaintiff's 
intestate  then  insisted  the  horse  was  sound,  and  in  a  thriving  con- 
dition, and  told  the  defendant  to  close  the  matter  by  note,  agree- 
ing with  him,  that  if  he  would  give  the  note,  it  should  be  returned 
if  the  horse  died.  The  horse  died  in  the  possession  of  the  defen- 
dant, within  a  week  after  the  sale  was  made  to  him.  On  this  evi- 
dence, the  court  charged  the  jury,  that  if  there  was  any  condition 
attached  to  the  contract  different  and  varying  from  the  note,  parol 
evidence  of  such  condition  could  not  be  regarded,  but  if  there 
was  such  a  condition,  it  ought  to  have  been  introduced  into  the 
note.  The  defendant  requested  the  court  to  instruct  the  jury, 
that  should  they  believe  it  was  agreed  between  the  defendant 
and  the  plaintiff's  intestate,  at  the  time  when  the  note  was  given, 
it  should  be  returned  if  the  horse  died,  then  it  was  without  conside- 
ration and  void,  and  the  plaintiff  ought  not  to  recover.  This 
charge  being  refused,  the  defendant  excepted,  as  well  to  the 
charge  given  as  that  refused,  and  judgment  having  been  rendered 
on  a  verdict  against  him,  assigns  the  same  as  error. 

Blount,  for  the  plaintiff  in  error. 

No  counsel  appeared  for  the  defendant. 

GOLDTHWAITE,  J. — In  this  case,  it  is  certain,  the  circuit 
court  was  in  error,  with  respect  to  the  application  of  the  rule, 
that  a  written  contract  cannot  be  varied  by  parol  evidence.    The 
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note  given  as  the  price  of  the  horse,  does  not,  necessarily  refer  to 
the  contract  of  sale,  or  contain  any  of  its  terms.  In  itself  it  is  a 
mere  promise  to  pay.  and  its  consideration  was  a  proper  subject 
of  inquiry,  whether  shown  by  parol  or  in  writing.  If  the  con- 
tract respecting  the  horse  had  been  reduced  to  writing,  then  parol 
evidence  would  be  incompetent;  but  as  it  was  entirely  verbal,  the 
mere  execution  of  the  note  furnished  no  ground  for  the  applica- 
tion of  the  rule.  [Co  wen  &,  Hill's  notes,  10  Phil.  Ev.  1473.] 
Judgment  reversed,  and  remanded. 


LIVINGSTON  V.  LUCAS. 


1.  A  defaulting  witness,  in  a  civil  cause,  may,  upon  scire  facias  excuse  himself 
for  Ills  failure  tu  attend  in  obedience  to  the  subpana,  by  his  own  oath. 

Error  to  the  Ciircuit  Court  of  Montgomery. 
Harris,  for  the  plaintiff  in  error  submitted  the  cause. 

ORMOND,  J. — The  single  question  presented  by  the  record 
is,  whether  a  witness  in  a  civil  cause,  against  whom  a  judgment 
has  been  rendered  for  failing  to  appear  in  obedience  to  the  sub- 
poena, can,  upon  scire  facias,  be  admitted  as  a  witness,  to  excuse 
himself  for  failing  to  attend. 

The  statute,  which  imposes  the  penalty  of  one  hundred  dollars 
upon  defaulting  witnesses,  contains  a  proviso,  "  that  if  sufficient 
cause  be  shown  by  the  person  so  summoned,  and  failing  to  ap- 
pear, of  his  or  her  incapacity  to  attend  at  the  time  and  place  men- 
tioned in  the  subpoena,  no  forfeiture  or  penalty  shall  be  incurred 
by  such  failure."     [Clay's  Dig.  599,  §  2.] 

It  is,  by  no  means,  a  forced  construction  of  this  act,  that  it  was 
intended  that  the  party  might,  by  his  own  oath,  excuse  himself 
for  his  failure  to  attend  in  obedience  to  the  subpoena.  The  pe- 
nalty mcurred  is  in  the  nature  of  a  fine  for  the  contempt  of  the 
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process  of  the  court ;  and,  as  he  is  subpoenaed  at  the  mere  sug- 
gestion of  the  party  desiring  his  testimony,  it  is  certainly  not  un- 
reasonable, that  he  should  be  allowed  to  excuse  himself  by  his 
own  oath  for  his  omission,  the  more  especially,  as  the  omission 
may  have  been  produced  by  causes  known  only  to  himself.  This 
view  derives  strength  from  the  fact,  that  the  statute  makes  tlie 
witness  liable,  in  addition  to  his  forfeiture,  to  an  action,  at  the 
suit  of  the  party  calling  him,  for  the  full  damages  which  may 
have  been  sustained  by  the  want  of  his  testimony  ;  and,  in  such 
action,  he  certainly  could  not  be  a  witness  for  himself,  but  would 
be  compelled  to  prove  his  excuse  by  indifl'erent  testimony.  Such 
has  been  the  uniform  construction  put  upon  the  statute,  and  that, 
of  itself,  would  be  sufficient,  in  a  doubtful  case,  to  cast  the  scale. 
Let  the  judgment  be  affirmed. 


)  /   .i 


GRIFFIN  V.  GxlNAWAY. 

.  In  an  action  aj^ainst  a  sheriff  for  failing  to  levy  an  attachment  on  a  sufficiency 
of  the  property  of  the  defendant  therein,  the  declai  ation  alleged  that  atenditioni 
exponas  had  been  placed  in  the  sheriff's  hands,  requiring  him  to  sell  so  much  of 
the  estate  which  he  had  been  commanded  to  attach,  as  was  of  value  sufficient  to 
satisfy  the  judgment  and  costs  rendered  in  that  suit :  Held,  that  so  much  of  the 
declaration  as  related  to  the  venditioni  exponas,  might,  if  necessary,  be  reject- 
ed as  surplusage ;  and  an  averment  that  the  plaintiff  had  sustained  damage  to  a 
greater  amount  than  the  debt  sought  to  be  recovered,  was  under  the  act  of  1624, 
equivalent  to  an  averment  that  the  same  was  unpaid. 

,  Where,  in  an  action  for  failing  to  levy  an  attachment  on  a  sufficiency  of  property 
to  satisfy  the  debt,  the  declaration  correctly  describes  the  proceedings,  as  to  par- 
ties, date  of  attachment,  and  amount  of  judgment  rendered  therein,  the  variance 
of  a  quarter  of  a  cent  between  the  description  in  the  declaration  and  the  attach- 
ment, does  not  authorise  the  exclusion  of  the  latter  as  evidence. 

,  An  action  against  a  sheriff  for  failing  to  levy  process,  cannot  be  supported  by 
proof  that  the  money  had  been  collected  by  him. 

Writ  of  error  to  the  County  Court  of  Talladega.  •.' ;-t 
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This  was  an  action  on  the  case^  at  the  suit  of  the  defendant  ia 
error,  to  recover  damages  of  the  plaintiff,  for  the  failure  to  levy 
an  attachment  placed  in  his  hands  as  sheriff,  on  the  27lh  of  Octo- 
ber, 1841,  in  favor  of  the  former,  against  the  estate  of  Shelton 
Kennerly,  on  a  sufficiency  of  property  to  satisfy  the  same.  The 
declaration,  after  reciting  the  proceedings  had  on  the  attachment, 
avers,  that,  on  the  28lh  of  January,  1842,  a  venditioni  exponas 
was  regularly  issued  on  the  judgment  rendered  in  that  case 
against  Kennerly,  in  favor  of  the  plaintiff  below,  and  was  placed 
in  the  hands  of  the  defendant,  as  the  sheriff  of  Talladega,  on  the 
2nd  of  February  next  thereafter,  commanding  him  « to  sell  so 
much  of  the  estate  of  said  Ganaway,  (which,  by  the  aforesaid 
writ  of  attachment,  lie  had  been  commanded  to  attach  and  secure, 
&c.,)  as  would  be  sufficient  to  satisfy  said  judgment  and  costs. 
It  is  alleged,  that  Kennerly  had  in  his  possession  a  sufficient  estate 
in  the  county  of  Talladega,  which  the  defendant  might  have  at- 
tached, to  satisfy  the  demand  of  the  plaintiff;  yet  the  defendant, 
not  regarding  his  duty,  <kc.,  did  not,  nor  would  at  any  time  before 
the  return  day  of  tiie  attachment,  attach  and  secure  so  much  of 
the  estate  of  Kennerly  as  was  of  value  sufficient  to  satisfy  the 
debt  and  costs,  &c.  To  this  declaration  the  defendant  demur- 
red, and  his  demurrer  being  overruled,  he  pleaded :  1.  The  ge- 
neral issue  ;  2.  Nid  tiel  record  ;  3.  That  the  attachment  was  le- 
vied on  all  the  property  of  Kennerly  which,  with  due  diligence, 
could  be  found  ;  4.  The  property  levied  on  was  perishable,  and 
of  value  sufficient  to  satisfy  the  attachment,  but  tlie  plaintiff  fail- 
ed to  obtain  an  order  to  sell  the  same  within  a  short  time  after 
the  levy,  as  he  might  have  done,  and  by  such  failure,  the  proper- 
ty became  insufficient  to  pay  the  amount  for  which  the  attach- 
ment issued.  Issues  being  joined  on  these  pleas,  the  cause  was 
submitted  to  a  jury,  who  returned  a  verdict  in  favor  of  the  plain- 
tiff for  ninety-nine  85-100  dollai's,  and  a  judgment  was  rendered 
accordingly. 

On  the  trial,  the  defendant  excepted  to  the  ruling  of  the  court. 
The  bill  of  exceptions  shows  :  1.  That  the  plaintiff  read,  as  evi- 
dence to  the  jury,  a  writ  of  attachment,  corresponding  in  date 
with  that  described  in  the  declaration,  but  in  which  the  debt 
sought  to  be  recovered,  appears  to  be  one  quarter  of  a  cent 
more.  2.  The  court  permitted  the  plaintiff  to  give  in  evidence 
two  attachments,  issued  on  the  30th  October,  1841,  at  the  suit  of 
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Other  parties  against  Kennerly,  which  appeared  to  have  been 
satisfied.  Further,  he  read  to  the  jury  an  entry  made  on  the 
trial  docket  of  the  court,  at  its  term  holden  in  January,  1842,  by 
the  defendant,  as  follows :  '•  Norvell  Ganaway  v.  Shelton  Ken- 
nerly. Settled  in  full,  21st  December,  1841.  D.  A.  Griffin,  she- 
riff;" although  there  was  a  pencil  mark  drawn  through  the  lines 
and  over  the  defendant's  signature.  The  judge,  in  his  charge 
to  the  jury,  excluded  from  them,  for  all  purposes,  except  to  show 
a  want  of  due  diligence  by  the  defendant,  the  entry  on  the  trial 
docket. 

S.  F.  Rice,  for  the  plaintiff  in  error.  The  demuiTer  to  the 
declaration  should  have  been  sustained  :  1.  Because  it  is  not  al- 
leged that  the  venditioni  exponas,  issued  for  the  sale  of  Kenner- 
ly's  property,  was  unproductive  ;  2.  It  is  not  averred  positively, 
that  the  plaintiff  has  not  been  paid  his  debt  and  costs,  but  there 
is  a  mere  general  conclusion  that  he  is  injured,  ^-c. 

The  variance  between  the  attachment  described  in  the  decla- 
ration, and  that  adduced,  was  such  as  to  make  it  inadmissible 
evidence.  [Johnson  v.  Gray,  at  this  term.]  The  attachments 
in  favor  of  the  other  plaintiffs  were  irrelevant,  and  should  have 
been  excluded  from  the  jury. 

The  entry  read  from  the  trial  docket  was  foreign  to  the  issues, 
and  should  not  have  been  received,  even  if  it  had  not  been  oblite- 
rated ;  and  the  remark  of  the  judge  to  the  jury,  instead  of  remov- 
ing the  objection  to  it,  places  it  in  a  still  stronger  point  of  view. 

■  L.  E.  Parsons,  for  the  defendant  in  error.  The  objections  to 
the  declaration  are  unavailable.  A  general  objection  to  docu- 
mentary proof,  will  not  be  sustained  ;  but  it  should  be  particular- 
ized. [Harrison  v.  Davis,  2  Stewt.  Rep.  354.]  But  the  vari- 
ance between  the  declaration  and  attachment  is  too  inconsidera- 
ble to  have  authorized  the  rejection  of  the  evidence.  [5  Johns. 
Rep.  89.]  If  the  court  erred  in  permitting  the  entry  to  be  read 
from  the  trial  docket,  the  error  was  cured  by  what  was  said  to 
the  jury. 

COLLIER,  C.  J. — 1.  The  declaration  is  not  drawn  with  that 
technical  precision  which  the  plaintiff  should  always  employ  in 
stating  his  cause  of  action  ;  but  since  the  act  of  1824,  "  to  regu- 
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late  pleadings  at  common  law,"  [Clay's  Digest,  334.  §  119,]  has 
removed  all  objections,  which  arc  merely  formal,  to  ih?  pleadings 
in  a  cause,  by  declaring  that,  "  no  demurrer  shall  have  any  other 
effect  than  that  of  a  general  demurrer,"  we  think  the  declaration 
was  very  correctly  adjudged  to  be  sufficient.  It  is  not  alleged 
that  the  attachment  was  ever  levied ;  this  can  only  be  inferred, 
if  at  all,  from  the  allegation  that  a  venditioni  exponas  was  issued 
and  placed  in  the  shcrilTs  hands,  commanding  him  to  sell  so 
much  of  the  property  of  the  defendant  in  that  suit,  (which  he  was 
directed  to  seize  and  secure  by  the  attachment,)  as  would  be  suf- 
ficient to  satisfy  the  judgment  and  costs.  The  gravamen  of  the 
charge  is,  that,  although  tlie  defendant  in  the  attachment  had  pro- 
perty in  his  possession  of  sufficient  value  to  pay  the  debt  sought 
to  be  collected,  together  with  costs,  yet  the  defendant  in  this  ac- 
tion would  not,  according  to  the  mandate  of  the  writ,  levy  the 
same  on  property  sufficient  for  that  purpose,  as  he  might  and 
ought  to  have  done :  whereby  the  plaintiff  is  injured,  &c.  To 
have  entitled  the  plaintitf  to  recover,  it  was  not  necessary  that 
he  should  have  proved  that  a  venditioni  exponas  had  been  placed 
in  the  sheriff^s  hands.  The  proof  of  this  allegation  was  wholly 
immaterial.  It  might  have  been  stricken  out  without  affecting, 
in  any  manner,  the  cause  of  action  :  and  was,  therefore,  projjerly 
disregarded  by  the  circuit  court.  [I  Saund.  Plead.  &  Ev.  113-4, 
340.] 

The  averment,  that  the  plaintiff  was  injured,  and  had  sustained 
damage  to  a  greater  amount  than  that  sought  to  be  recovered  by 
the  attachment,  is  equivalent  to  an  allegation  that  his  debt  is  un- 
paid, when  considered  in  reference  to  the  influence  of  our  healing 
statute  already  cited. 

2.  The  plaintiff  did  not  attempt  to  s:?t  oiit  the  attachment  in 
kaec  verba,  but  merely  to  describe  it  by  its  substance  and  effect 
It  is  in  such  case  ordinarily  sufficient,  if  the  legal  identity  of  the 
instrument  has  been  adhered  to ;  and  there  will  be  no  variance, 
if  the  writing  proved,  and  that  alleged,  correspond  in  all  essential 
particulars.  [Pearsall  v.  Phelps,  3  Ala.  Rep.  525;  2  Phil.  Ev. 
C.  &  H.'s  notes,  520 — 7.]  Does  the  mere  difference  of  one 
quarter  of  a  cent  so  materially  change  the  identity  of  the  attach- 
ment, when  the  description,  in  other  respects,  is  in  perfect  har- 
mony with  the  allegation,  as  not  to  permit  it  to  be  read  as  evi- 
dence to  the  jury  ?     [Bissell  v.  Kip,  5  Johns.  Rep.  80  ;  Bibbins 
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V.  Noxon,  4  Wend.  Rep.  207  ;  Webb  v.  Alexander,  7  id.  281  ; 
Thompson  v.  Jameson,  1  Cranch's  Rep.  282  ;  United  States  v. 
Lakeman,  2  Mason's  Rep.  229 ;  United  States  v.  McNeal ;  1 
Gall.  Rep.  387 ;  Rex  v.  Coppard,  3  C.  &  Payne's  Rep.  59 ; 
Crane  v.  Digert,  4  V/end.  Rep.  G75.J  Taking  into  considerc* 
tion  the  coirespondence  between  the  declaration  and  proof,  as  to 
the  date  of  the  attachment,  the  parties,  and  the  amount  of  the 
judgment  thereupon,  when  rendered,  &c.,  we  are  constrained  to 
regard  the  discrepancy,  as  to  the  amount  of  the  attachment,  whol- 
ly immaterial.  If  the  amount  of  the  attachment  had  been  omit- 
ted entirely,  the  declaration  would  have  been  sufficient,  [Jameson 
V.  Ostrander,  1  Cow.  Rep.  G70] ;  but  whether,  being  stated  as 
descriptive  of  the  process,  if  the  variance  was  material  it  might 
be  disregarded,  it  is  not  necessary  to  consider.  [3  Starkie's  Ev. 
1542 ;  1  Saund.  on  Plead,  and  Ev.  340,  et  post;  2  Phil.  Ev.  C. 
&  H.'s  notes,  520—7.] 

3.  The  cause  of  action,  for  which  a  recovery  is  sought,  is,  the 
neglect  of  the  defendant,  as  sheriff,  to  levy  an  attachment,  that 
was  placed  in  his  hands,  at  the  suit  of  the  plaintiff',  on  a  sufficincy 
of  property  to  pay  the  debt.  Would  the  entry  read  from  the 
trial  docket,  even  if  not  erased,  or  in  any  manner  obliterated, 
tend  to  sustain  the  allegation  1  We  think  not.  The  reasona- 
able  inference  from  it  is,  that  the  defendant  in  the  attachment  had 
"settled"  with  the  plaintifi',  or  some  one  else,  the  demand  in  suit 
Perhaps,  it  may  be  intended  that,  as  the  entry  was  made  by  the 
sheriff,  the  money  was  paid  to  him,  although  it  does  not  appear 
that  an  execution  was  placed  in  his  hands,  until  more  than  one 
month  thereafter.  If  the  money  was  received  by  the  defendant, 
under  the  authority  of  process  in  his  hands,  it  might  be  recovered 
upon  notice  and  motion,  under  the  statute  ;  or,  if  collected  with- 
out such  authority,  he  would  be  liable  to  an  action  for  money  had 
and  received.  But  in  neither  case  would  the  receipt  of  the  money 
show  neglect  in  levying  the  attachment.  This  view  is  taken  up- 
on the  hypothesis,  that  the  obliteration  of  the  entry  has  no  influ- 
ence on  its  admissibility  as  evidence.  The  charge  to  the  jury 
upon  this  point,  docs  not  relieve  the  case  from  the  error  in  the 
admission  of  the  evidence.  They  are  informed,  if  not  expressly, 
at  least  by  necessary  implication,  that  it  should  be  considered  by 
them  in  determining  whether  the  defendant  had  not  been  guilty  of 
neglect,  or  of  the  want  of  due  diligence,  which  is  the  same  thing. 
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We  have  seen  tlic  evidence  did  not. lead  to  such  a  conclusion. 
For  tiie  error,  then,  in  its  admission,  as  well  as  for  the  charge 
thereupon,  the  judgment  of  the  county  court  is  reversed,  and  the 
-cause  remandad. 


€UAWFORD  V.  CAMFIELD. 

1.  In  an  action  by  the  indorsee  against  the  indorser  of  a  promissory  note,  payable 
in  bank,  on  the  1st  Xovcmber,  1839,  the  declaration  alleges  "  that  afterwards 
when  the  said  note  was  due  and  payable,  according  to  its  tenor  and  effect,  to- 
wit,  on  the  3d  of  Augilst,  1839,  it  was  presented,  &.c.,"  and  continues  the  mis. 
take  of  the  time  T)f  payment,  in  the  averment  of  protest  and  notice,  but  always 
under  a  acHicit,  the  mistake  cannot  be  reached  by  demurrer,  nor  ob  a  Tarianoe  % 
consequently  it  is  not  available  or  error  after  judgment  by  default.    ■■<.:']  ■    i^.  i' 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county. 

Assumpsit  by  Camficld  against  Crawford,  as  the  maker  of  two 
promissory  notes,  and  as  the  endorser  of  a  third.  The  declara- 
tion con  tarns  counts  on  each  of  the  notes,  and  also  a  general  mo- 
ney count 

The  count  on  the  indorsement,  describes  a  note  made  by  one 
Gascoigne,  dated  1st  November,  1838,  payable  to  Crawford, 
twelve  months  after  date,  for  250  dollars,  negotiable  and  payable 
at  the  Branch  of  the  Bank  of  the  State  of  Alabama  at  Mobile; 
after  stating  the  endorsement  by  the  defendant,  the  count  pro- 
ceeds to  aver,  "that  afterwards,  when  the  said  note  became  due 
and  payable  according  to  the  tenor  and  effect  thereof,  to  wit,  on 
the  'id  day  of  August,  1839,  the  same  was  presented  and  shewn 
for  payment  at  the  said  bank,"  and  payment  being  refused,  it 
"was  then  and  there,  to  wit,  on  the  'Sd  day  of  August,  1839,  du- 
ly protested  for  non-payment,  of  all  which,  the  said  defendant  af- 
terwards, to  wit,  on  the  day  and  year  last  aforesaid,  had  notice." 

The  defendant  suffered  judgment  to  go  against  him  by  default, 
and  damacjes  were  assessed  on  all  the  counts. 

20 
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He  now  prosecutes  his  writ  of  error,  and  assigns  that  no  cause 
of  action  is  shown  in  the  count  on  the  indorsement,  and  therefore, 
the  judgment  being  for  damages  assessed  on  all  the  counts,  is  er- 
roneous. 

Crawford, jorose,  submitted  the  case  on  written  argument.       ♦ 
Lesesne,  contra. 

GOLDTHWAITE,  J.— If  a  demurrer  had  been  interposed 
in  the  court  below,  to  the  count  complained  of  as  showing  no 
cause  of  action,  it  would  have  availed  nothing,  as  the  material 
averment  is,  that  the  note  was  presented  at  the  time  when  it  was 
due  and  payable  according  to  its  tenor  and  effect.  It  was,  ac- 
cordmg  to  its  effect,  payable  on  the  4th  day  of  November,  and 
therefore,  the  averment,  under  a  scilicit,  that  it  was  presented  on 
the  3d  of  August,  is  repugnant  and  cannot  vitiate.  This  was  the 
precise  point  decided  in  Bynner  v.  Russel,  {1  Bing.  23,]  and  to 
the  same  effect  is  Jackson,  adm'r  v.  Henderson,  [3  Leigh,  196.] 
This  disposes  of  the  entire  question;  for  if  the  defendant  could 
have  no  advantage  of  the  mistake  on  demurrer,  and  could  not 
prevent  the  note,  properly  protested,  from  going  to  the  jury,  under 
this  averment,  he  certainly  cannot  now  be  heard. 

Let  the  judgment  be  affirmed. 


JONES  v.  POPE— WAFER  v.  POPE,       -^ 

.  The  want  of  a  bond  and  affidavit,  in  a  suit  commenced  by  attachment,  must  be 
taken  advantage  of  by  plea  in  abatement,  and  it  does  not  vary  the  case  that  thf 
attachment  is  sued  out  against  a  non-resident. 

,  On  the  trial  of  an  issue  between  the  garnishee  and  plaintiff  in  attachment,  tb« 
fact  of  the  indebtedness  of  the  defendant  to  the  plaintiff,  is  not  involved. 

Error  to  the  Circuit  Court  of  Macon. 
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Attachment  by  the  defendant  in  error  against  Jones;  Wafer 
being  summoned  as  garnishee.  The  defendant  in  attachment 
failing  to  appear,  a  judgment  by  default  was  rendered  against 
him.  The  garnishee  appeared  and  answered,  denying  being  in- 
debted to  the  defendant  in  attachment.  An  issue  was  made  up 
•under  the  statute,  and  the  jury  found  that  he  was  indebted  to  the 
defendant  in  attachment 

Upon  the  trial  of  the  issue,  the  plaintiff,  among  other  testimony, 
produced  and  read  to  the  jury,  the  writ,  declaration  and  other 
papers  in  the  attachment  cause,  but  produced  no  judgment 
against  Jones,  the  defendant  in  attachment,  for  any  certain  a- 
mount.  The  garnishee  then  moved  the  court  to  charge  the  jury, 
that  unless  the  plaintiff  produced  a  judgment  in  the  attachment 
suit  against  Jones,  defendant  in  attachment,  they  should  find  the 
issue  for  him;  which  charge  the  court  refused,  and  he  excepted. 

A  writ  of  inquiry  being  awarded,  to  ascertain  the  damages  of 
the  plaintiffin  attachment,  the  defendant,  Jones,  was  permitted  to 
appear  by  attorney,  and  a  jury  being  impanneled,  returned  a  ver- 
dict in  his  favor  for  seven  hundred  dollars,  for  which  judgment 
was  rendered — and  thereupon  the  court  rendered  a  judgment 
against  the  garnishee  for  8684  76,  the  amount  found  by  the  jury 
against  him  on  the  issue,  besides  costs. 

The  assignment  of  error  by  Jones  is,  that  the  attachment  was 
issued  without  any  affidavit  being  made,  or  bond  given. 

And  by  the  garnishee,  that  it  was  not  shown  on  the  trial  of  the 
issue,  that  judgment  had  been  rendered  for  any  particular  sum. 

Harris,  for  plaintiff  in  error. 
Peck,  contra. 

ORMOND,  J. — It  is  objected,  that  the  attachment  in  this  caSe 
was  sued  out  without  an  affidavit  or  bond,  as  required  by  tlie  sta- 
tute, but  we  think  this  objection  #nnot  be  taken  on  error.  The 
statute  declares,  "that  every  attachment  issued  without  bond  and 
affidavit,  taken  and  returned  as  aforesaid,  shall  be  abated  on  the 
plea  of  the  defendant."  [Clay's  Dig.  55,  §  3.]  The  design  of  the 
statute  is  clear.  The  attachment  is  merely  process  levied  on  the 
defendant's  goods,  instead  of  personal  service.  It  is  the  substi- 
tute for  the  capias  ad  respondendum^  and  like  that,  if  issued  impro- 
perly, must  be  abated  by  plea. 
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It  is  riot  a  valid  argument,  that  the  defcndaiit  may  not  have  no- 
tice; and  therefore,  hiay  not  be  able  to  plead  in  abatement.  This 
must  have  been  foreseen,  as  a  probable  consequence,  when  the 
attachment  law  was  passed,  as  the  non-residence  of  the  defendant 
is  one  of  the  causes  for  which  an  attachment  may  issue.  The 
bond  which  the  plaintiff  was  Required  to  give,  was  considered  a' 
sufficient  indemnity,  and  in  a  proper  case,  where  no  notice,  in  fact, 
had  been  received  of  the  pendency  of  the  attachment,  a  court  of 
chancery  would  interpose  and  prevent  injustice  from  being  done. 

The  indebtedness  of  the  defendant  in  atachmcnt,  to  the  plain- 
tiff, was,  it  is  true,  an  indispensable  pre-requisite  to  the  rendition 
of  judgment  against  the  garnishee,  but  it  was  not  a  matter  involv- 
ed in  the  issue  tried  between  the  garnishee  and  the  plaintiff  in  at- 
tachment, the  whole  object  of  which  was",  to  ascertain  whether 
the  garnishee  was,  or  not,  indebted  to  the  defendant  in  attach- 
ment. The  issue  being  found  for  the  plaintiff,  ascertained  the 
existence  of  the  debt  due  by  the  garnishee  to  the  defendant,  and 
supported  the  levy  of  the  attachment,  and  as  the  plaintiff  subse- 
quently recovered  a  judgment  against  the  defendant,  he  was  en- 
titled to  a  condemnation  of  the  debt  ascertained  to  be  due  from 
the  garnishee. 

The  result  of  this  examination  is,  that  there  is  no  error  in  the 
judgment  of  the  court  below,  and  it  is  therefore  affirmed. 


BEAI.  &  BENNETT  v.  WAINWRIGHT,  SHIELDS  & 
COMPANY. 

1.  Where  a  promissory  note,  payable  cither  in  a  bank  of  this  or  some  other  State, 
is  indorsed  before  maturity,  under  the  act  of  1828,  a  set-off  is  not  admissible  to 
an  action  brought  thereon  by  a  bona  fide  indorsee 

.  Writ  of  Error  to  the  Circuit  Court  of  Tuskaloosa. 

-  This  was  an  action  of  assumpsit,  at  the  suit  of  the  defendants 
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in  error  against  the  plaintiffs,  on  a  pomissory  note,  of  the  icAlow- 
ing  tenor. 

"$1,824  37.  Ne-^'-York,  August  25,  183fi. 

Twelve  months  after  date,  we,  the  subscribers,  of  Eric,  State  of  ■ 
Ala.,  promise  to  pay  to  the  order  of  Granger,  Birch,  &  Co.,  eigh- 
teen hundred  and  twenty-four  dollars  and  thirty-seven  cents,  at 
the  Merchants'  Bank,  New-York,  for  value  rcceived. 

^  Beal  &  Bevxett." 

On  which  note,  are  the  following  indorsements,  viz.  «*New- 
York,  February  24,  1837,  Granger,  Birch  &  Co."  New-Xork, 
February  24,  1837.  B.  F.  Lee,  &;  Co.  The  cause  was  tried 
on  thc^pleas  of  no7i  assumpsit,  \)nymcnt  nnd  set-ofT  On  the  trial 
the  defendants  excepted  to  the  ruling  of  the  court.  From  the  bill 
of  exceptions  it  appears,  that  after  the  plaintifls  introduced  the 
note  declared  on,  with  the  indorsements  set  out  above,  the  defen- 
dants gave  in  evidence  two  promissory  notes  made  by  Granger, 
Birch  &  Co.  for  §1,7G2  63,  each,  dated  New- York,  25th 
July,  183fi,  paA'able  at  nine  months  after  date,  to  the  order  of  Mc- 
Nulty  &  Chapman,  and  by  them  indorsed  to  the  defendants:  and 
further  proved,  that  these  notes  were  transferred  to  the  defend- 
ants before  the  maturity  of  the  note  sued  on,  aud  before  they  had 
notice  of  the  assignment  thereof.  It  was  further  shown  by  the 
defendants,  that  the  signatures  and  indorsements  of  the  notes 
which  they  offered  as  sets-ofi^  v.-erc  genuine,  and  the  notes  trans- 
ferred to  th.cm  unconditionally.  This  was  all  the  evidence  ad- 
duced; thereupon,  the  defendants  moved  the  court  to  charge  the 
jury,  that  the  plaintitis  could  not  recover  without  proof,  that  no- 
tice of  the  transfer  of  tlic  note  sued  en,  liad  been  given  before 
they  became  proprietors  of  the  notes  offered  as  sets-off.  This 
charge  was  refused,  but  the  court  charged  the  jury,  t4iat  the  note 
sued  on  being  payable  at  a  bank,  was  a  commercial  paper;  sub- 
ject to  the  law  merchant,  and  if  transferred  before  maturity,  was 
not  subject  to  set-off*.  A  verdict  was  returned  for  the  plaintiffs, 
and  thereupon,  judgment  was  rendered. 

Wm.  Cornn.w,  for  the  plaintifls  in  error,  insisted,  1.  That  the 
written  date  to  the  indorsements,  was  no  evidence  that  they  were 
made  on  that  day.  2.  The  note  sued  on,  is  not  of  that  class, 
■which  by  the  laws  of  this  State,  are  made  subject  to  the  law  mer- 
chant.    3.  The  law  of  set-olf,  is  the  law  of  the  forum,  and  al- 
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though  in  New- York,  the  note  may  be  governed  by  the  princi- 
ples of  mercantile  law,  yet  being  sued  here,  any  defence  peculiar 
to  the  forum,  must  be  governed  by  our  laws.  [Story's  Conf.  of 
,  Laws,481;  2N.  Uamp.Rep.  296,  Gibbs  v.  Howard;3  Johns.  Rep. 
263,  Ruggles  v.  Keeler;  1  Poth.  on  Ob.  641-2;  2  Id.  101,  N.  12.J 

J.  J.  Porter,  for  the  defendant. — The  reason  given  by  the 
circuit  Judge,  viz:  that  the  note  being  payable  at  a  bank,  was  not 
subject  to  a  set-off,  may  be  incorrect,  but  a  judgment  will  not  be 
reversed  for  an  erroneous  reason,  where  the  conclusion  was  cor- 
rect. [2  S.  &  P.  Rep.  428;  5  id.  19^;  7  Porter's  Rep.  40;  9  id. 
403;  1  Ala.  Rep.  N.  S.  423.]  The  note  was  payable  in  New- 
York,  and  as  we  cannot  judicially  know  what  the  laws  of  that 
State  are,  we  must  suppose  that  the  English  common  law  pre- 
vails there;  according  to  which,  the  note  is  clearly  negotiable. — 
[Minor's  Rep.  387;  1  Porter's  Rep.  388;  1  Ala.  Rep.  80;  2  id. 
392;  Gray  v.  White,  June  Term.  1843;  Dunn  v.  Adams,  Parme- 
ter  &  Co.  1  Ala.  Rep.  527;  3  Kent's  Com.  72,  and  note  a  77; 
Chitty  on  Bills,  218,  583.]  A  negotiable  note,  transferred  before 
maturity,  to  an  innocent  holder,  is  not  subject  to  sets-off,  existing 
between  the  original  pai'ties.  [Chitty  on  Bills,  6;  4  Dal.  Rep. 
307;  10  Wend.  Rep.  659.]  The  hx  loci  contractus^  must  de- 
termine the  character  of  the  security — what  rights  it  confers,  and 
obligations  imposes.  [Story  on  Bills,  §  129,  139,  161;  Story's 
Conf.  of  Laws,  §  263,  556.  353  a  565,  566;  Story  on  Bills,  §  158, 
173;  1  Bing.  New  Cases,  151,  159  to  161;  Story's  Conf.  of  L. 
§  317,  332,  343, 344;  16  Martin's  Rep.  277.]  The  case  cited  by 
the  plaintiff  in  error  from  2  New-Hamp.  Rep.  does  not  lay  dow;i 
the  law  correctly.     [Story's  Conf.  ofL.  481. [ 

Where  a  bill  or  note,  is  indorsed  in  blank,  it  is  a  legal  presump- 
tion, that  the  transfer  was  made  before  its  maturity.  [3  Day's 
Rep.  311;  5  Mass.  Rep.  335;  8  Wend  Rdp.  600.] 

COLLIER,  C.  J. — If  the  note  declared  on  be  negotiable,  ac-!' 
cording  to  the  laws  of  the  State  in  which  it  was  made,  even  con- 
ceding as  argued  for  the  plaintiffs  in  error,  that  the  lex  fori  must 
determine  whether  a  set-off  is  admissible  against  an  indorsee, 
does  it  follow  that  the  set-off  was  improperly  rejected  by  the  cir- 
cuit court?  The  negotiability  of  the  note  in  New- York,  has  not 
been  questioned,  but  seems  to  have  been  conceded  at  the  argu- 
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ment  upon  the  principles  of  commercial  law,  which,  in  the  ab- 
sence of  opposing  legislation,  must  prevail  there.  Our  statute  of 
1828,  enacts,  that  the  remedy  on  promissory  notes,  payable  in 
bank,  shall  be  governed  by  the  rules  of  the  law  merchant,  &c. — 
[Clay's  Dig.  383,  §  1 1.]  This  being  the  case,  would  not  both  the 
lex  loci  contractus,  and  the  lex  fori,  concur  in  the  rejection  of  a 
set-off  against  the  note  in  question,  in  the  hands  of  a  bona  fide 
indorsee,  who  became  such  previous  to  its  maturity?  The  in- 
struction which  the  defendants  prayed  the  court  to  give  the  jurj', 
was,  not  as  to  the  time  when  the  note  was  transferred,  but  it  as- 
sumed, that  it  was  subject  to  the  general  law  of  set-off,  and  to  de- 
feat the  defence,  it  was  necessary  for  the  plaintiff  to  have  inform- 
ed the  defendants,  that  they  had  became  the  indorsees  of  their 
paper;  and  this,  before  the  defendants  acquired  the  notes  which 
they  adduced.  The  court  instructed  the  jury,  that  the  note  de- 
clared on,  was  subject  to  the  law  merchant,  and  if  transferred  be- 
fore its  maturity,  the  defendants  could  not  avail  themselves  of 
their  set^-off. 

We  need  not  inquire,  whether  the  law  of  set-off,  pertains  to  the 
remedy,  and  is  to  be  administered  according  to  the  regulations 
existing  upon  the  subject  in  the  country  where  the  suit  is  brought, 
or  whether  the  act  of  1828,  applies  only  to  notes  payable  in  our 
own  banks.  Upon  the  assumption,  that  our  law  is  to  regulate  the 
right  of  set-off,  that  statute,  as  it  is  the  only  one  applicable,  must 
determine  the  negotiable  character  of  the  note;  and  then  commer- 
cial law  declares,  that  in  such  case,  there  can  be  no  set-off,  unless 
the  paper  was  indorsed  subsequent  to  its  maturity.  In  the  refu- 
sal to  charge,  a  different  principle  is  not  recognized,  while  in  the 
instruction  given,  the  law  is  laid  down  as  we  have  stated  it. 

This  view  is  decisive  of  the  case,  whether  it  be  considered 
with  reference  to  the  laws  of  New-York,  or  of  this  State,  and 
shows,  that  according  to  either,  the  bill  of  exceptions  does  not 
discover  an  available  error.  We  are,  therefore,  relieved  from  a 
more  particular  examination  of  the  points  made  by  the  arguments 
of  counsel,  and  have  only  to  add,  that  the  judgment  of  the  circuit 
court  is  affirmed. 


IGO  ALABAMA. 

King  V.  Moore. 


KING  V.  MOORE. 

1.  A  sum  of  money  produced  by  the  sale  of  llie  cfFecls  of  a  defendant  in  cxecu> 
tion,  remaining  in  iho  hands  of  a  constable,  after  satisfying  executions  against 
the  defendant,  issulijcct  lo  be  attached  ;  and  it  is  no  defence  to  the  garnishee 
process  that  the  defendant  in  execution  has  commenced  proceedings  against 
the  constable  for  the  recovery  of  the  surplus  so  remaining  with  him. 

,  Writ  of  error  to  the  Circuit  Court  of  Russell  county. 

King,  the  present  plaintiff  in  error,  was  summoned  as  a  garai- 
shee,  ut  the  suit  of  Moore  against  Lewis,  and  answered,  that  he 
had  in  his  hands  113  dollars  belonging  to  the  defendant,  the  re- 
mainder of  the  proceeds  of  a  sale  made  by  him  as  constable,  after 
satisfying  the  j^.  fas.  directed  to  him.  In  a  supplemental  answer, 
he  asserts  the  money  had  been  demanded  from  him  by«the  de- 
fendant in  execution,  and  tliat  ho  had  received  notice  of  a  rule 
against  him  to  pay  over  the  money. 

The  court  rendered  judgment  against  him  for  the  amount  of 
the  judgment  previously  rendered  against  the  defendant  in  at- 
tachment, which  was  less  than  the  sum  in  his  hands.  He  now 
assigns  the  judgment  as  error. 

Hfa'denfeldt,  for  the  plaintiff  in  error,  relied  on  the  case  of 
Zurcher  v.  Magee,  [2  Ala.  Rep.  N.  S.  253.] 

No  counsel  appeared  for  the  defendant  in  error. 

GOLDTHWAITE,  J.— In  Zurcher  v.  Magee,  [2  Ala.  Rep. 
253,]  we  held,  that  money  collected  by  a  sheriff  was  not  subject 
to  an  attachment  against  the  plaintiff  in  the  execution ;  but  the 
principle  of  that  case  is  supposed  not  to  govern  this.  One  rea- 
son why  money,  in  this  condition,  cannot  be  reached,  is,  that  it  is 
in  the  custody  of  the  law  ;  and  it  would  be  greatly  inconvenient 
to  allow  the  final  process  of  courts  to  be  affected  by  other  pro- 
ceedings not  under  control  of  the  parties  to  the  execution.  This 
reason  does  not  apply  to  the  excess  which  oftentimes  must,  ne- 
cessarily, remam  with  the  executive  officer,  after  satisfying  the 
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plaintiff's  demands.  The  officer  is  the  agent  appointed  by  the 
law,  to  sell  the  property  of  the  defendant ;  and  if,  in  the  dischage 
of  this  duty,  a  sum  of  money  remains  with  him,  it  is  the  money  of 
the  defendant,  in  no  way  distinguishable  from  any  other  case  of 
agency.  Nor  does  the  circumstance,  that  a  statute  authorizes  the 
defendant,  when  his  money  is  improperly  detained  from  him,  to 
proceed  summarily  against  the  officer,  bring  the  case  within  the 
principle  which  exempts  money,  in  cuslodia  legis,  from  attach- 
ment, because  no  process  is  meddled  with  ;  nor  can  any  injurious 
consequences  flow  from  considering  it  in  tlie  same  view  as  any 
other  money  in  the  hands  of  an  agent. 
Let  the  judgment  be  affirmed. 


GARY,  Et  AL.,  V.  HATHAWAY. 

1.  Where  there  are  several  plainlifFs,  whose  judgments  arc  of  the  same  date,  and 
whose  executions  came  to  the  sheriff's  hands  at  the  same  time,  the  right  to 
suggest  to  the  court  that  the  sheriff  could  have  made  the  money  by  due  dill, 
^nce,  [Aik.  Dig.  175,  §  78,]  is  given  to  each,  and  neither  can  be  affected  in  his 
right  to  recover  of  the  sheritf,  by  the  action  of  any  other,  or  by  his  failure  to 
act.  Therefore,  when  several  plaintiffs',  having  judgments  and  executions  of 
•qual  dignity,  severally  suggested  at  the  same  term  of  the  court,  that  the  she- 
riff could  have  made  the  money  on  the  execution,  by  due  diligence,  the  sheriff 
cannot  reduce  the  amount  of  titc  recovery,  in  either  of  the  cases,  by  proving 
that  judgmenis  had  been  rendered  against  him  on  the  other  suggestions,  suffi- 
cient to  absorb  the  value  of  all  the  defendant's  property  subject  to  sale  by  exe- 
cution. 

2.  Upon  a  snggcsljon  against  the  sheriff,  under  the  statute,  a  plaintiff  in  execu- 
tion cannot  recover  more  than  the  value  of  the  effects  of  the  defendant  liable  to 
execution. 

3.  Whether  a  court  of  chancery  could  afford  relief,  and  apportion  the  funrf,  when 
several  plaintiffs  have,  by  iheir  several  judj/nienl,  recovered  of  the  sheriff  a  sum 
beyond  the  value  of  the  property  of  ihe  defendant  subject  to  sale  by  exica- 
tion— Qaere. 

Error  to  the  County  Court  of  Sumtor. 
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This  was  a  suggestion,  under  the  statute,  by  the  defendant  in 
error,  against  the  sheriff  of  Sumter,  alleging  that,  by  due  dili- 
gence, he  could  have  made  the  money  on  an  execution  of  the  de- 
fendant in  error. 

The  sheriff  appeared,  and  an  issue  was  made  up  upon  the  sug- 
gestion, and  the  jury  found,  that  the  sheriff  could  have  made  the 
money  on  the  plaintiff's  execution,  by  due  diligence.  The  re- 
cord recites,  that  it  was  made  to  appear  to  the  satisfaction  of 
the  court,  that  certain  persons  (naming  them)  were  the  sureties 
of  the  sheriff,  against  whom,  with  the  sheriff,  judgment  was  enter- 
ed for  the  amount  of  the  plaintiffs'  execution. 

Pending  the  trial,  as  appears  from  a  bill  of  exceptions,  the  she- 
riff offered  to  introduce  in  evidence  certain  judgments,  M'hich 
had  been  rendered  against  him,  on  suggestion  previously,  at  the 
same  term,  in  favor  of  other  plaintiffs  in  execution,  whose  execu- 
tions were  of  the  same  grade  with  that  of  the  defendant  in  error, 
and  came  to  the  sheriff's  hands  at  the  same  time  ;  and  offered  to 
prove  that  these  judgments  would  consume  all  the  property  of 
the  defendant  in  execution  ;  which  evidence,  on  motion  of  the  de- 
fendant in  error,  the  court  excluded,  and  to  which  the  plaintiff  in 
error  excepted. 

The  assignments  of  error  are — 

1.  That  the  judgment  is  rendered  on  a  suggestion  different 
from  that  filed,  and  to  which  they  pleaded,  and  went  to  trial. 

2.  Because  the  sureties  were  not  named  in  the  suggestion  as 
parties  to  the  suit. 

3.  Because  it  does  not  appear  that  the  execution  was  ever  in 
the  hands  of  the  sheriff. 

4.  Because  it  does  not  appear  to  have  been  shown  that  Gary 
was  sheriff  of  Sumter  county  during  the  life  of  the  execution,  or 
•who  were  his  sureties. 

5.  Because  the  judgment  is  rendered  on  the  finding  of  a  sin- 
gle fact  by  the  jury,  that  the  money  could  have  been  made  by 
diligence,  without  the  other  facts  being  passed  on  by  them. 

6.  Because  the  court  decided  matters  of  fact. 

7.  The  matter  of  the  bill  of  exceptions. 

8.  The  judgment  is  for  too  much. 

9.  Because  the  judgment  is  not  authorized  by  the  facts  found 
or  appearing  in  the  record. 
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The  cause  was  argued  at  the  January  Term,  1843,  by  Bliss, 
for  plaintiff's  in  error,  and  Smith  for  defendant  in  error. 

A  re-argument  being  ordered,  ft  was  again  argued  at  the  June 
Term,  1843. 

Baldwin,  for  plaintiff  in  error. 
Smith,  contra. 

ORMOND,  J.— In  the  case  of  Smith  v.  The  Branch  Bank  at 
Mobile,  at  the  last  term,  we  held,  as  the  result  of  all  the  cases  on 
summary  judgments,  that  when  the  defendant  appeared  and 
pleaded,  the  proceeding  was  like  any  other  cause  commenced  in 
the  ordinary  mode,  and  bo  governed  by  the  same  rules,  except 
that  it  must  appear  on  the  record  that  the  court  had  jurisdiction. 
In  this  case,  the  sheriff  appeared,  and  an  issue  was  made  up  upon 
the  suggestion,  and  the  jury  found,  that  by  due  diligence,  the  mo- 
ney could  have  been  made.  This  disposes  of  the  first,  third  and 
fourth  assignments  of  error,  as  they  are  all  concluded  by  the  find- 
ing of  the  jury. 

It  was  not  necessary  that  the  plaintiff  should  make  the  sureties 
parties  to  the  motion ;  but  it  was  sufficient  to  authorize  a  judg- 
ment against  them,  that  the  sheriff  was  a  party ;  and  that  it  was 
shown  to  the  court  that  they  were  his  sureties,  [McRae  v.  Col. 
clough,  2  Ala.  74,]  which,  it  appears  from  the  record,  was  done 
in  this  case.  If  the  sureties  desired  to  contest  the  fact  of  surety- 
ship, they  could  have  done  so,  and,  on  the  plea  of  non  est  factum, 
have  submitted  that  question  to  a  jury.  If  they  omit  to  do  so, 
the  court  has  power  to  determine  the  fact.  [See  the  case  last 
cited,  to  which  many  might  be  added.] 

The  fact  that  the  money  could  have  been  made  by  due  dili- 
gence, is  required  by  the  statute  to  be  found  by  the  jury.  Upon 
a  general  traverse  of  the  suggestion  by  the  sheriff,  a  general  find- 
ing by  the  jury  of  the  issue  for  the  plaintifl',  would,  doubtless,  in- 
clude this,  and  satisfy  the  statute.  What  the  precise  issue  was, 
we  are  not  informed  ;  but  it  must  have  been,  either  a  general  de- 
nial, by  the  sheriff,  of  all  the  facts  of  tlie  suggestion,  or  a  denial  of 
the  particular  fact  of  want  of  diligence ;  and,  in  either  case,  the 
finding  was  sufficient  to  authorize  a  judgment.  The  finding,  in 
this  case,  was  in  the  precise  terms  of  the  statute,  and  necessarily 
includes  other  facts — as  that  the  defendant  was  sheriff,  and  that 
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the  execution  was  in  his  hands.  [See  Adams  v.  White,  2  Ala. 
Rep.  37.]  As,  therefore,  the  finding  of  the  jury  ascertained  the 
existence  of  those  facts  on  which  the  Hability  of  the  sheriff  de- 
pended, it  only  remains  to  consider  the  question  of  law  presented 
on  the  bill  of  exceptions. 

It  appears  that  the  sheriff  offered  to  introduce  in  evidence  se- 
veral judgments,  which  had  been  previously,  but  at  the  same 
term  of  the  court,  rendered  for  failing  to  make  money  on  execu- 
tions, which  came  to  his  hands  at  the  same  time  with  that  of  the 
plaintifi''s  ;  and,  also,  ofiered  to  prove  that  all  the  property  of  the 
defendant  in  execution  was  not  sufficient  to  satisfy  all  the  execu- 
tions. The  object  of  this  evidence  appears  to  have  been  to  scale 
the  recovery  of  the  plaintiff  to  a  pro  rata  compensation,  and  to 
place  him  on  the  same  footing  as  if  the  sheriff  had  levied  on,  and 
sold  all  the  property  of  the  defendant  in  execution. 

This  is  a  question  which  has  not  been  before  presented,  and  is 
not  free  from  difficulty.  Our  first  impressions  were,  that  the  evi- 
dence was  admissible ;  but,  upon  a  re-argument,  and  having 
given  the  question  mature  deliberation,  we  are  satisfied  our  first 
impressions  were  erroneous. 

The  statute,  under  which  this  proceeding  was  had,  permits  the 
plaintiff  in  execution,  where  the  sheriff  has  failed  to  make  the  mo- 
ney, to  suggest  to  the  court,  that  it  could  have  been  done  by  due 
diligence ;  and  if,  upon  an  issue  made  up  under  the  direction  of 
the  court,  the  jury  find  such  to  be  the  fact,  judgment  is  entered  for 
the  plaintiff' for  the  amount  of  the  execution.     [Aik.  Dig.  175.] 

We  think  it  very  clear,  that  where  a  plaintiff' in  execution  moves 
against  the  sheriff,  under  this  statute,  he  cannot  recover  beyond 
the  amount  which  the  sheriff,  by  diligence,  could  have  made  of  the 
property  of  the  defendant  in  execution  ;  because,  that  is  the  ex- 
tent of  the  injury  he  has  sustained  by  the  default  of  the  sheriff,  if 
he  proves  the  allegations  of  his  suggestion.  Our  first  impres ; 
sions  were,  that  the  rule  would  be  the  same  where  there  were 
more  plaintiffs  than  one,  whose  executions  were  all  precisely  on 
the  same  footing,  and  the  property  of  the  defendant  in  execution 
was  not  sufficient  to  satisfy  all ;  but  on  a  little  reflection,  it  is  ob- 
vious that  the  statute  gives  the  right  to  any  plaintiff"  in  execution, 
who  is  thus  injured  by  the  default  of  the  sheriff';  and  if  he  acts, 
his  actions  are  necessarily  unconnected  with  any  other  judgment 
ceditor,  who  may  have  the  same  rights  with  himself. 
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It  is  very  clear,  that  several  ])laintifis  in  execution,  having 
each  the  same  right  to  proceed  under  the  statute,  couid  not  unite 
in  one  motion  against  the  sherilT;  nor  could  one  make  the  motion 
on  behalf  ot"  the  others,  as  well  as  himself,  not  only  because 
there  is  no  community  of  interest,  but,  also,  because  this  is  a  right 
conferred  by  statute,  and  must  be  exercised  in  the  mode  there 
pointed  out  It  is  not  a  vested  right  to  recover  a  sum  of  money 
of  the  sheriff,  but  is  rather  a  right  to  recover  a  penalty  of  the  she- 
riff for  his  neglect  of  duty,  which  is  not  vested  until  judgment  is 
obtained.  In  this  proceeding,  therefore,  each  plaintiff  in  execu- 
tion exercises  a  right  conferred  on  him  by  the  statute  ;  and  as  it 
is  veiy  clear  that  one  of  the  several  plaintiffs  in  execution  could 
recover  of  the  sheriff,  though  all  the  rest  should  decline  to  avail 
themselves  of  the  privilege  conferred  by  the  statute,  so  it  is  equally 
certain  that  he  cannot  be  affected  by  their  action. 

That  this  is  the  correct  vicv,-,  will  be  seen  by  looking  at  the 
consequences  which  would  flow  from  a  contrary  doctrine.  Let 
us  suppose,  as  in  this  case,  that  several  plaintiffs,  having  an  equal 
right  to  proceed  against  the  sheriff  for  a  neglect  of  duty,  make  their 
suggestions  at  the  same  term  of  the  court.  The  first,  in  point  of 
time,  must  get  his  judgment,  if  the  defendant  had  property  suffi- 
cient, as  the  sheriff  could  not  show  that  other  motions  were  pend- 
ing against  him,  as  it  could  not  be  known  that  they  would  ever 
be  made,  or,  if  made,  that  they  would  be  successful.  When  the 
second  is  called,  if  the  sheriff  is  permitted  to  show  that  the  judg- 
ment just  rendered  will  absorb  all  the  property  of  the  defendant 
in  execution,  the  recovery  of  the  plaintiff  will  be  scaled  to  a  pro 
rata  division.  By  the  same  process,  when  the  third  is  called, 
the  recovery  will  be  still  further  reduced  ;  and,  in  the  same  man- 
ner, to  tlie  last,  when,  for  the  first  time,  will  it  be  ascertained 
what  the  aliquot  or  just  distributive  share  of  each  execution  cre- 
ditor is. 

It  is  impossible  to  suppose  that  the  Legislature  contemplated 
such  a  result  as  this — that  with  rights  precisely  the  same,  the 
amount  recovered  should  be  different  in  each  case,  and  depend 
upon  the  accident  or  caprice  of  the  clerk  in  placing  the  motions 
on  the  docket  It  is  probable  that  the  consequences  of  such  a 
state  of  things  as  is  exhibited  in  this  record,  were  not  foreseen  by 
the  Legislature,  but  which  result  necessarily  from  the  separate 
action  of  each  plaintiff  in  execution.     Such  a  thing  as  compelling 
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contribution  from,  or  making  distribution  of  a  fund  among  several 
persons,  cannot  be  conceived  without  tiie  concomitant  power  of 
bringing  all  the  parties  before  the  court  interested  in  the  matter. 
This  a  court  of  law  cannot  do ;  and,  therefore,  it  appertains  to  the 
equitable  power  of  a  court  of  chancery.  Whether  that  court 
would  not,  in  a  proper  case,  call  all  the  parties  before  it,  and  ap- 
portion rateably  among  them,  the  fund  which  would  have  been 
produced  by  a  sale  of  the  property  of  the  defendant  in  execution, 
it  is  not  necessary  now  to  determine.  In  a  court  of  law,  proceed- 
ing under  this  statute,  we  entertain  no  doubt  that  each  plaintiff  in 
execution  may  exercise  the  right  conferred  on  him  by  the  statute, 
and  that  he  cannot  be  impeded  or  controlled  in  this  right  by  the 
action,  or  by  the  failure  to  act,  of  any  other  having  no  greater 
rights  than  himself  : 

Let  the  judgment  be  affirmed. 


The  heirs  and  distiurutees  of  HILL  v.  HILL'S  ex'rs. 

1.  A  writ  of  error  can  be  prosecuted  by  him  only,  who  is  a  party  or  privy  to  the 
record,  or  injured  by  the  judgment;  and  who  will  consequently  derive  advan- 
tage from  its  reversal. 

2.  Where  certain  persons  describing  themselves  as  sisters  and  brothers  of  the  de- 
ceased, bring  error  to  reverse  an  ex  parte  order,  admitting  the  supposed  will  of 
the  decedent,  to  probate,  it  cannot  be  intended  (in  the  absence  of  any  affirma- 
tion in  the  record,)  that  they  are  the  nearest  of  kin  in  interest,  and  the  writ  of 
error  will  be  dismissed. 

3.  Semhle  :  It  is  competent  for  the  judge  of  the  county  court  to  set  aside  the  pro- 
bate  of  a  will,  which  he  had  previously  allowed  without  proof,  or  upon  insuffici- 
ent proof,  and  without  notice  to  the  widow  and  next  of  kin,  as  directed  by 
statute. 

Writ  of  Error  to  the  Orphans'  Court  of  Butler. 

From  the  record  it  appears,  that  the  defendant  in  error,  on  the 
21st  September,  1840,  propounded  for  probate,  a  testamentary 
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paper,  and  made  an  affidavit,  that  the  same  was  the  last  will  and 
testament  of  Josiah  Hill,  dec'd,  &:c.  This  paper  is  attested  by 
five  names  as  subscribing  witnesses,  but  was  admitted  to  probate 
upon  the  affidavit  of  two  of  them,  deposed  to  in  open  court,  de- 
claring ,'that  they  were  personally  present,  and  saw  Josiah  Hill 
sign,  seal,  deliver,  and  heard  him  acknowledge  and  publish  the 
within  to  be  his  last  will  and  testament,  and  that  they  subscribed 
themselves  as  subscribing  witnesses  to  the  same,  and  that  he  was, 
as  they  believe,  in  his  proper  mind,  and  well  aware  of  what  he 
was  doing;"  thereupon,  letters  testamentary,  were  issued  to  the 
defendant — he  being  one  of  the  executors  designated  by  the  tes- 
tator for  the  execution  of  his  will.  The  paper  is  dated  the  twen- 
ty sixth  day  of  August  next  preceding  its  probate,  and  undertakes 
to  dispose  of  both  real  and  personal  estate.  These  are  all  the 
facts  shewn  by  the  transcript. 

Elmore  and  N.  Harris,  for  the  plaintiffs  in  error,  made  the 
following  points:  1.  There  was  no  citation  issued  to  the  widow, 
or  next  of  kin  of  the  deceased,  to  show  cause  against  the  appli- 
cation for  the  probate  of  his  supposed  will;  nor  was  there  any 
proof  that  the  testator  had  no  widow  or  kindred  resident  in  the 
State.  2.  It  does  not  appear  that  the  widow,  or  next  of  kindred, 
had  notice  of  the  application  for  probate,  in  any  manner.  3.  The 
affidavit  of  the  witnesses,  who  appeared  in  court  to  prove  the  will, 
is  insufficient  for  the  purpose,  because  it  is  not  shown  that  the 
others,  whose  names  appear  as  witnesses,  attested  the  same,  either 
separately  or  in  the  presence  of  each  other.  They  cited  Clay's 
Dig.  303,  §  34;  id.  596,  §  1;  Shields,  et  al.  v.  Alston,  4  Ala.  Re- 
ports, 248. 

BoLiNG  and  Judge,  for  the  defendant. 

COLLIER,  C.  J. — The  writ  of  error  in  this  case,  is  sued  out 
by  two  of  the  legatees  named  in  the  testator's  will,  of  whom  there 
are  four  in  all,  two  designated  as  his  sisters,  one  as  brother,  and  a 
fourth  as  his  brother-in-law.  It  is  not  shewn  by  the  record,  that 
there  was  any  contestation  in  the  orphans'  court,  upon  the  will 
being  offered  for  probate,  that  a  citation  issued  to  the  widow  or 
next  of  kin,  or  that  there  was  proof  that  the  testator  had  no  widow 
or  kindred  resident  in  this  State.     In  this  posture  of  the  case,  it 
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is  difficult  to  conceive  how  it  can  bo  here  entertained.  It  is  said 
in  the  elcmentaiy  books,  and  reiterated  by  the  adjudged  cases, 
that  a  writ  of  error  can  be  brought  by  him  only,  who  is  a  party 
or  privy  to  the  record,  or  injured  by  the  judgment,  and  who  will, 
consequently,  derive  advantage  from  its  reversal.  It  may,  there- 
fore, be  brought  by  an  executor  or  administrator,  or  the  heir,  re- 
versioner or  remainderman,  according  to  the  nature  of  the  pro- 
ceeding sought  to  be  revised.  [1  Arch.  Prac.  231;  9  Viner's  Ab. 
493,  et  post;  2  Dunlap's  Prac.  1120-1;  Dale  ex  dem.  v,  Roos- 
velt,  8  Cow.  Rep.  333;  Vanhorn  v.  Frick,  3  Serg't  &  R.  Rep. 
278;  Fotteral  v.  Floyd,  G  id.  315.  See  also,  Roberts  v.  Taylor, 
et  al,  4  Porter's  Rep.  421;  Headon  v.  Turner,  adm'r  at  this 
term.] 

The  proceedings  in  the  county  court  were  entirely  ex  paHe, 
and  although  the  interests  of  the  plaintiffs  in  error  may  be  affect- 
ed by  them,  yet  it  cannot  be  assumed  that  they  were  prejudiced 
by  the  probate  of  the  will  and  the  grant  of  letters  testamentary, 
or  that  they  will  be  benefitted  by  a  reversal  of  the  order  by  which 
this  result  was  consummated.  As  the  record  does  not  show  that 
the  testator  has  not  other  kindred  more  nearly  related  to  him 
than  the  plaintiffs,  we  cannot  assume  as  a  conclusion  of  law,  that 
if  the  will  is  set  aside,  they  will  come  in  for  shares  of  his  es- 
tate, as  heirs  and  distributees.  Unless  such  is  the  legal  inference, 
they  cannot  be  recognized  as  privies,  who  will  derive  advantage 
from  a  favorable  judgment  of  this  court. 

As  to  the  steps  necessary  to  be  pursued  by  the  orphans'  court 
when  a  will  is  propounded  for  probate,  or  to  coerce  its  pro- 
duction in  order  to  inquire  into  its  validity,  the  law  is  explicitly 
stated  in  the  case  of  Shields,  et  al.  v.  Alston,  [4  Ala.  Rep.  248.] 
But  to  prevent  injurious  consequences  from  the  irregular  action 
of  the  orphans'  court,  it  may  be  very  well  to  point  out  what  the 
record  indicates  would  be  the  appropriate  remedy  in  the  present 
case.  By  the  fifth  section  of  the  act  of  1821,  it  is  enacted  that 
"the  judge  of  each  orphans'  court,  shall  have  power  within  the 
county,  to  take  the  probate  of  wills,  grant  and  repeal  letters  testa- 
mentary, and  letters  of  administration,  &c."  [Clay's  Dig.  303 
§  31.]  Here  is  an  authority  to  annul  letters  testamentary,  which 
may  have  issued  unadvisedly,  or  which  subsequent  occurrences 
make  it  proper  should  be  recalled.  The  statute  does  not  express- 
ly authorise  the  orphans'  court  to  set  aside  the  probate  of  a  will 
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wlfK^  it  has  allowed,  yet  we  apprehend  that  it  is  entirely  compe- 
tent, in  the  absence  of  legislation  to  the  contrary,  for  that  court  to 
set  aside  the  probate  of  a  will  which  it  has  allowed  without  proof, 
or  upon  insufficient  proof,  and  without  notice  to  the  widow  and 
next  of  kin,  as  directed  by  the  eighth  section  of  the  act  of  1821. 
[Clay's  Dig.  303,  §  34.  See  also,  Shields,  et  al.  ut  supra.]  This 
being  the  case,  the  plaintiffs  in  error  should  apply  to  the  Judge  of 
the  orphans  court  for  a  citation  to  the  executor  and  other  par- 
ties in  interest,  to  show  cause  why  the  probate  of  the  will  should 
not  be  vacated,  and  the  letters  testamentary,  repealed.  Upon 
such  a  proceeding,  the  redress  sought  can  be  obtained. 

The  plaintiffs  not  being  shown  by  the  record  to  be  in  a  situa- 
tion to  prosecute  a  writ  of  error,  the  same  is  therefore  dismissed. 


FRAZIER,  USE,  *c.  V.  THOMAS. 

I.  The  actofl821,  [Clay's  Dig.  506,  ^  3,]  does  not  give  the  landlord  a  lien  on  the 
crop  raised  on  the  rented  land  ;  it  merely  declares  that,  as  between  the  landlord 
and  an  execution  creditor,  the  former  shall  be  entitled  to  preference,  to  the  ex- 
tent of  one  year's  unpaid  rent. 

S.  A  count,  of  a  declaration  asserting  that  a  landlord  had  a  lien  upon  certain  chat. 
tcls,  which  has  been  destroyed  by  the  act  of  the  defendant,  is  bad,  without  show- 
ing how  the  lien  was  created  :  the  existence  of  a  lien  is  the  conclusion  of  the 
law  upon  certain  facts,  and  they  should  be  stated,  in  order  that  a  judgment 
may  be  formed  of  the  existence  of  the  lien. 

Writ  of  Error  to  the  County  Court  of  Sumter  county. 

The  declaration  has  three  counts;  the  first  is  trover  for  50  bags 
of  cotton;  and  the  other  two  are  in  case  for  removing  a  quantity 
of  cotton  grown  upon  land  leased  by  the  plaintiff"  to  one  Barron, 
without  paying  or  tendering  the  plaintiff",  the  amotnt  due 
for  the  rent  The  last  count  set  out  the  use  and  occupation  of 
the  premises  by  Barron,  the  growing  of  tlie  cotton  upon  the  land, 
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its  liability  to  pay  the  rent  and  its  removal  by  the  defendant, 
whereby  the  rent  was  lost.  It  also  avers  that  the  cotton  was  sub- 
ject to  a  lien  of  the  plaintiff,  and  that  by  the  removal,  this  lien 
was  lost.  The  other  count  in  case,  is  similar  to  this,  but  there  is 
no  specific  allegation  of  a  lien.  Both  were  demurred  to,  ^d 
overruled  as  insufficient.  ; 

The  defendant  had  a  verdict  on  an  issue  to  the  count  in  tro- 
ver, and  the  plaintiff  prosecutes  this  writ  of  error,  and  here  assigns 
the  judgment  sustaining  the  demurrer  as  cause  for  reversal. 

Bliss,  for  the  plaintiff  in  error.  . 

Boyd,  contra,  '  ■•■   - 

GOLDTHWAITE,  J.— 1.  The  common  lawM-cmcdy  of  dis- 
tress was  abolished  by  the  act  of  1812,  [Clay's  Digest,  506,  §  2,] 
and  therefore,  if  the  landlord  had  any  lien  upon  the  goods  of  his 
tenant  when  this  action  accrued,  it  must  have  been  under  the  act 
of  1821,  which  is  in  these  terms:  "The  crop  grown  on  any  rented 
land  in  this  State,  shall  not  be  liable  to  be  taken  by  virtue  of  any 
execution,  or  removed  off  the  premises  of  any  such  rented  land, 
unless  the  party  so  taking  the  same  shall,  before  the  removal  of 
the  crop  from  the  premises,  pay  or  tender  to  the  landlord  or  less- 
or thereof,  or  his  agent,  all  money  due  for  the  rent' of  the  said 
premises,  at  the  time  of  taking  such  crop  in  execution;  Provided, 
nevertheless,  that  such  rent  or  arrears,  do  not  amount  to  more 
than  one  year's  rent,  and  if  more  be  due,  then  thC  party  suing  out 
such  execution,  paying  or  tendering  to  such  landlord  or  his  agent, 
one  year's  rent,  may  proceed  to  execute  his  judgment,  and  the 
sheriff  or  officer  levying  the  same,  is  hereby  empowered  aftd 
required  to  levy  and  pay  to  the  plaintiff,  as  well  the  money  so 
paid  for  the  rent,  as  the  execution  money."  [Clay's  Digest, 
506,  §  3.] 

It  is  perfectly  clear,  this  only  gives  alien  to  the  landlord  on 
the  crop,  as  against  an  execution  creditor  of  the  tenant:  between 
these,  the  statute  gives  a  preference  to  the  landlord,  but- the  lien 
is  not  created  in  any  instance. 

2.  It  is  supposed,  however,  that  the  demurrer  ought  not  to 
have  been  sustained,  because  the  count  contains  an  express  aver- 
ment, that  the  plaintiff  had  a  lien  on  the  cotton  carried  away  by 
the  defendant,  and  as  this  fact  is  admitted  by  the  demurrer,  the 
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taking- must  be  considered  as  wrongful.  This  view  is  not  admis- 
sible, because  the  existence  of  a  lien,  is  a  conclusion  of  the  law 
from  certain  facts,  and  these  are  necessary  to  be  stated,  in  order 
that  a  judgment  may  be  formed  with  respect  to  the  existence  of 
the  lien,  If  the  precedent  matter  should  be  rejected,  the  count 
oould  not  be  sustained  on  the  assertion,  that  the  plaintiif  had  a  lien 
upon  the  cotton.-  Whether  we  consider  the  assertion,  that  there 
was  a  lien  as  predicated  on  the  facts  stated,  or  as  standing  alone, 
the  count  is  alike  defective. 
Judffment  affirmed. 


CHILTON  «fe  BOWDON  v.  HARBIN. 

1.  Wlicn  judgment  is  rendered  for  the  defendant,  on  a  demurrer  to  a  pica  in  abate 
mcnt,  it  is  error  if  the  court  refuse  to  pcmut  the  plaintiff  to  take  issue  on  the  facta 
of  the  pleu. 

Error  to  the  Circuit  Court  of  Talladega. 

The  defendant  pleaded  in  abatement  of  the  action,  that  he  was 
not  sued  in  the  county  of  hid  residence.  The  plea  was  swora 
to  before  a  justice  of  the  peace.  Xo  tbe  affidavit  was  appended 
a  certificate  of  the  county  clerk,  certifying  the  official  character 
of  the  justice,  with  the  county  seal  attached.  To  this  plea,  the 
plaintift' demurred,  and  the  court  overruled  the  demurrer.  There- 
upon, the  plaintiir  moved  the  court  for  leave  to  take  issue  on  tlie 
])lea,  which  the  court  refused,  and  rendered  judgment  for  the  de- 
fendant.    This  is  now  assigned  for  error. 

BowDON,  for  plaintifT  in  error. 
pRYOR,  contra. 

ORMOND,  J. — The  plea  setting  forth  tlie  freehold  and  resi- 
dence of  the  defendant  in  another  county,  was  sufficient, and  the  do- 


172  ALABAMA. 


Kemp  &  Buckey  v.  Porter. 


murrer  to  it  was  correctly  overruled.  The  affidavit  of  its  trutht 
made  before  a  justice  of  the  peace,  was  not  objectionable,  as  the 
statute  only  requires  that  the  plea  should  be  accompanied  by  an 
affidavit  of  its  truth,  when  the  fact  does  not  otherwise  appear. 

But  in  refusing  permission  to  the  plaintiff  to  take  issue  on  the 
facts  of  the  plea,  the  court  erred.  It  is  certainly  the  rule  of  the 
common  law,  that  the  judgment  for  the  defendant  on  a  plea  in 
abatement,  whether  it  be  an  issue  in  fact  or  in  law,  is,  that  the 
writ  be  quashed.  This  rule  of  the  common  law  has  been  chang- 
ed by  our  statute,  which  authorises  the  party  after  his  demurrer 
is  overruled,  to  take  issue  on  the  facts.  The  exercise  of  this 
right  does  not  rest  in  the  discretion  of  the  court,  and  as  it  was  de- 
manded, it  was  error  in  the  court  to  refuse  it. 

In  the  case  of  McCutchen  v.  McCutchcn,  8  Porter,  151,  it  did 
not  appear  that  the  plaintiff  desired  to  contest  the  facts  alleged  in 
the  plea,  and  we  therefore  held  that  it  was  proper  to  render  judg- 
ment final. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


KEMP  &  BUCKEY  v.  PORTER. 

1.  A  writ  of  error  will  not  lie,  from  an  order  of  court,  permitting  a  sheriff  to  amend 
his  return  to  a  fieri  facias ;  the  party  prejudiced  by  such  order  has  a  remedy  by 
mandamus,  to  cause  it  to  be  vacated. 

Writ  of  Error  to  the  Circuit  Court  of  Autauga. 

A  fieri  facias  on  the  30th  April,  1842,  was  issued  from  the  cir- 
cuit court  of  Autauga,  against  the  goods  and  chattels,  lands  and 
tenements  of  Messrs  Hearndon  &  Kelly,  requiring  to  be  made 
the  sum  of  twenty-two  hundred  and  fifty  dollars  and  forty-eight 
cents,  besides  costs,  which  had  then  lately  been  adjudged  to  the 
plaintiffs.  This  execution  was  placed  in  the  hands  of  the  defen- 
dant, the  sheriffof  Benton,  who  indorsed  thereon,  that  he  had  le- 
vied the  same  on  real  and  personal  estate,  particularly  designated. 
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The  levy  is  dated  the  9th  of  May,  1842,  but  does  not  state  wheth- 
er any  disposition  was  made,  or  proposed  to  be  mode,  of  the  pro- 
perty. At  the  October  tenn  of  the  circuit  court  of  Autauga, 
hoiden  in  1843,  the  defendant  moved  for  leave  to  amend  his  re- 
turn according  to  the  facts,  so  as  to  show  the  condition  of  the 
property  at  the  time  of  the  levy,  and  what  disposition  liad  been 
made  of  it  The  motion  was  opposed  by  the  plaintiffs.  1.  Be- 
cause no  foundation  was  laid  by  affidavits  to  authorise  the 
amendment.  2.  Because  the  plaintiffs  had  commenced  and 
were  prosecuting  proceedings  against  the  sheriff  for  not  making 
the  money,  upon  the  suggestion,  that  by  due  diligence  he  could 
have  made  it  on  the  execution.  It  was  admitted  that  the  causes 
for  which  the  motion  was  opposed,  were  true  in  point  of  fact;  but 
the  m!>tion  was  allowed,  and  the  amendment  made;  thereuj)on,  the 
plaintiff  excepted,  and  his  bill  of  exceptions  was  signed  and  seal- 
ed by  the  presiding  Judge. 

Pryor,  for  the  plaintiffs  in  error,  cited  Goodwin  v.  Smith,  4  N. 
Hamp.  Rep.  29,  35;  Holderman  v.  Brassfield,  Lit.  Scl.  Cases,  271. 

\Vm.  B,  Martin  and  IMorris,  for  the  defendant. 

COLLIER,  C.  J. — It  is  objected  by  the  defendant,  that  the 
permission  of  the  circuit  court  to  amend  his  return,  is  not  a  final 
judgment  or  decree,  which  can  be  reviewed  on  error.  The 
amendment  certainly  settles  no  question  definitive  of  the  rights  of 
either  party.  It  will  not  bar  the  proceeding  which  the  plaintiffs 
have  instituted  for  the  failure  of  the  sheriff  to  make  the  money  on 
their  execution.  The  return  of  a  sheriff  in  such  case,  is  never  re- 
garded as  conclusive  evidence  in  his  favor,  but  may  be  falsified 
by  proof.  True,  in  the  present  case,  the  indorsement  of  a  levy 
on  the  execution,  without  showing  how  the  property  had  been 
disposed  of,  would  subject  the  sheriff  to  liability,  and  the  perfec- 
tion of  the  return  cannot  so  operate  as  to  discharge  lum.  The 
only  effect  will  be  to  require  the  plaintiffs,  instead  of  showing  that 
the  defendant  in  execution  had  property  from  which  it  could  have 
been  satisfied,  by  the  mere  production  of  the  sheriff's  indorse- 
ment, to  adduce  extrinsic  evidence  to  contradict  and  disprove  it» 
truth.  In  this  view,  the  amendment  by  leave  of  the  court,  is  cer- 
tainly not  an  order  which  determines  finally  whether  the  plain- 
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tiffs  are  entitled  to  recover,  or  the  sheriff  is  absolved — the  circuit 
court  merely  permitted  that  to  be  done,  which  it  was  informed 
could  and  should  have  been  done  previously.  We  need  not  con- 
sider whether  its  decision  was  correct  or  not,  but  we  will  remark, 
that  our  courts  have  always  been  very  liberal  in  permitting  she- 
riffs to  amend  their  returns  of  process  according  to  the  truth  of 
the  case — that  officer  is  regarded  as  pledged  by  his  official  oath, 
to  the  performance  of  his  duties;  and  hence  no  additional  oath  is 
required  to  satisfy  the  court,  that  what  he  does  officially,  is  cor- 
rectly done. 

If  the  amendment  in  the  present  case  has  been  improperly  per-* 
mitted,  and  the  plaintiffs  are  prejudiced,  they  have  an  adequate 
remedy  by  mandamus;  but  the  writ  of  error  cannot  ho  entertain- 
ed, and  is  consequently  dismissed.  i 


ALSTON  V.  GRAVES  &  HOGAN. 

1.  Under  the  act  authorising  discoveries  in  suits  at  law,  it  is  no  objection  to  the  dis 
covcry  sought,  that  it  docs  not  rest  within  the  exclusive  knowledge  of  the  party 
required  to  answer ;  or  that  it  is  not  shown  that  the  matter  cannot  be  proved  by 
witnesses.  • 

2.  When  a  party  fails  or  refuses  to  answer  interrogatories  propounded  under  this 
act,  the  court  is  not  authorised  to  consider  the  interrogatories  as  confessed,  or  to 
submit  an  account,  exhibited  with  them,  to  the  jury,  without  further  proof  than 
arises  from  the  judgment  by  default,  entered  under  the  statute. 

Writ  of  error  to  the  County  Court  of  Marengo  county. 

Assumpsit  by  Graves  &  Hogan  against  Alston  for  medicines 
and  medical  services.  The  defendant  having  failed  to  answer 
certain  interrogatories  propounded  to  him,  under  the  statute,  was 
defaulted,  and  the  damages  being  uncertain,  were  assessed  by  a 

jury. 

The  caption  to  the  inteiTOgatories  is  in  these  words,  after  stat- 
ing the  title  to  the  suit,  &c.:    «  Whereas,  Peter  E.  Graves  and 
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William  L.  Ilognn,  plaintiffs,  &c.,  desire  a  discovery  from  the  said 
Alston  in  said  ca*e,  to  be  used  as  evidence  on  tiie  trial  of  the 
same, do  herewith  file  vvrittcn  interrogatories  to  said  Alston,  and- 
hereby  call  on  him  to  answer  the  same  in  solemn  form  on  oath 
or  affirmation."  The  interrogatories  require  the  defendant  to 
state  whether  the  plaintiffs  did  not  practice  as  physicians  in  his 
family  during  tlie  year  1841,  at  his  instance  and  request,  and  per- 
form all  the  services,  as  mentioned  in  an  account  exhibited,  at  thq 
times  therein  mentioned  ;  and  if  not,  to  state  what  parts  were  not 
performed.  Also,  to  state  where  the  said  plaintiffs  kept  their  of- 
fice at  the  time  of  performing  the  services,  and  Iiow  far  that  place 
■was  distant  from  the  place  where  the  services  were  performed ; 
and  how  far  the  plaintiffs  had  to  travel  to  perform  the  same. 

The  affidavit,  on  which  this  call  for  discovery  was  made  on 
the  defendant,  is  by  one  of  the  plaintiffs,  and  is  in  these  terms  : 
"  Personally  appeared,  &c.,  Peter  E.  Graves,  one  of  the  plaintiffs, 
&c.,  who,  being  duly  sworn,  saith  on  oath,  that  the  answers  to  tlie 
foregoing  interrogatories,  will  be  material  evidence  in  the  case 
stated,  on  the  trial  of  the  same." 

These  interrogatories  were  filed  at  the  term  next  preceding 
that  when  the  trial  was  had,  and  an  order  obtained  thereon  to 
compel  a  discovery  under  the  statute.  At  the  trial  term,  the  de- 
fendant demurred  to  the  affidavit  and  interrogatories,  on  the 
ground,  that  the  facts  alleged  were  not  such  as  would  have  enti- 
tled the  plaintiffs  to  a  discovery  in  chancery.  This  was  over- 
ruled by  the  court,  and  judgment  by  default  was  rendered 
against  the  defendant,  and  an  inquiry  of  damages  executed  forth- 
with. On  this  inquiry  of  damages,  the  plaintiffs,  having  intro- 
duced a  witness  to  prove  the  value  of  the  services  set  forth  in 
their  account,  closed  their  case.  In  the  account  exhibited  with 
the  interrogatories,  there  is  no  price  affixed  to  services  charged. 
The  defendant  then  gave  in  evidence  a  copy  of  the  account 
which  had  been  furnished  to  him  by  the  plaintiffs,  wherein  the 
amounts  charged  for  the  different  services  were  different  in  seve- 
ral items,  from  the  amounts  charged  for  the  same  items  in  the  ac- 
count sued  upon  ;  and,  thereupon,  asked  the  court  to  charge  the 
jury,  that  the  judgment  by  default  for  failure  to  answer  the  plain- 
tiffs' interrogatories,  was  not  sufficient  evidence  that  the  services, 
as  charged,  fiad  been  rendered,  but  that  the  plaintiffs  must  prove 
their  services  by  other  evidence.     This  was  refused  ;  and  the  ju- 
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ry  was  instructed,  that  the  faihire  to  answer  the  interrogatories, 
and  the  judgment  by  default  consequent  thereon,  was  an  admis- 
sion on  the  part  of  the  defendant,  that  the  services  were  rendered 
as  charged.  The  court  further  charged,  that  the  copy  of  the 
account  introduced  by  the  defendant,  was  evidence,  not  only  of 
the  services  rendered,  and  of  the  vakie  thereof,  but  of  such  medi- 
cines and  their  value  as  were  specifically  charged.  These  se- 
veral matters  were  excepted  to  by  the  defendant,  and  are  here 
assigned  as  error. 

Murphy,  for  the  plaintiffin  error,  relied  on  the  case  of  Branch 
Bank  at  Montgomery  v.  Parker,  [June  Term,  1843.]  to  show  that 
the  affidavit  is  insufficient ;  and  contended,  also,  that  the  plaintiff, 
notwithstanding  the  failure  to  answer,  was  bound  to  make  out  his 
case  by  proof  '       ' 

GOLDTHWAITE,  J.— In  the  cases  of  Goodwin  v.  Wood, 
[January  Term,  1843,]  and  Branch  Bank  at  Montgomery  v. 
Parker,  [June  Term,  1843,]  we  held  that  the  proceedings  under 
the  act  providing  more  effectually  for  discoveries  in  suits  at  com- 
mon law,  jClay's  Digest,  341,  §  160.J  was  chiefly  to  be  governed 
by  the  rules  which  obtain  in  courts  of  equity  in  relation  to  bills 
for  discovery  ;  and,  in  the  former  case,  we  considered  interroga- 
tories as  in  the  nature  of  a  fishing  hill,  when  neither  their  sub- 
ject matter,  nor  the  affidavit  of  the  party,  showed  the  subject  of 
inquiry  to  be  within  the  knowledge  of  the  person  from  whom  an 
answer  was  required.  In  the  present  case,  the  interrogatories, 
when  taken  in  connexion  with  the  declaration,  obviously  create 
the  impression  that  the  entire  subject  matter  of  inquiry  is  within 
the  knowledge  of  the  party  who  is  called  on  to  answer  them  ;  but 
conceding  this  is  sufficiently  shown,  the  further  question  arises, 
whether  the  plaintiffs  are  entitled  to  a  discovery  in  relation  to 
matters  of  fact  which  are  not  alleged  as  difficult  or  incapable  of 
proof  by  witnesses  in  the  ordinary  mode. 

We  are  aware  that  it  has  been  held  in  several  cases,  that  if  a 
bill  seeks  discovery  in  aid  of  the  jurisdiction  of  a  court  of  law,  it 
ought  to  appear  that  such  aid  is  required.  If  a  court  of  law  can 
compel  the  discovery,  a  court  of  equity  will  not  interfere  ;  and,  it 
has  been  said,  that  when  facts,  which  depend  upon  the  testimony 
of  witnesses,  can  be  procured  or  proved  at  law,  a  court  of  equity 
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ought  not  to  interfere  to  delay  the  cause.  [Gelser  v.  Hoyt,  1  J. 
C.  547.]  And  bills  for  discovery  and  injunctions  to  stay  proceed- 
ings at  law,  have  been  held  defective  when  they  did  not  aver 
that  the  defence  could  not  be  established  at  law  without  the  aid 
of  the  discovery  sought.  [Legget  v.  Postly,  2  Paige  001  ;  Sey- 
mour V.  Seymour,  4  J.  C.  411.] 

However  this  may  be  with  respect  to  bills  for  discovery  and 
mjunction  to  stay  proceedings  at  law,  until  the  discovery,  it  is  cer- 
tain that  no  such  doctrine  can  be  found  in  the  elementary  trea- 
tises, or  in  the  English  cases,  when  considering  the  right  to  a 
discovery  in  aid  only  of  a  suit  or  defence  at  law.  Mitford  lays 
down  the  rule  in  these  words :  The  plaintiff'  may  require  thiar 
discovery,  either  because  he  cannot  prove  the  facts,  or  in  aid  of 
proof  to  avoid  expense.  [Mitford  on  Plead.  207.]  Lord  Hard- 
wick,  in  1741,  in  Brownlow  v.  Gamal,  [2  Atk.  240,]  say?,  a 
plaintiff"  is  entitled,  not  only  to  have  discovery  in  matters  which 
he  cannot  prove,  but  of  such  matters  as  may  be  of  use  and  relief 
to  him  in  recovering  his  title.  Again,  in  1751,  in  Lord  Mon- 
tague V.  Dudman,  [2  Vesey,  375,]  he  says,  a  bill  of  discovery 
lies  here  to  aid  the  proceeding  in  some  suit  relating  to  a  civil 
right  in  a  court  of  common  law.  And,  afterwards,  [in  Finch  v. 
Finch,  ib.  392,]  he  insists,  that  every  plaintiff'  is  entitled  to  have 
a  discovery  from  defendants,  on  two  heads :  to  enable  him  to 
have  a  decree,  and  to  ascertain  facts  material  to  his  case,  either 
because  he  cannot  prove,  or  in  aid  of  proof;  for  a  man  may  be 
entitled  to  an  answer  of  what  he  can  prove  to  avoid  expense* 
Judge  Story,  in  a  note  to  his  work  on  Equity  Pleadings,  after 
citing  the  New  York  cases,  which  seem  to  sustain  a  different 
course  of  practice,  distinguishes  them  as  being  bills  praying  in- 
junctions of  the  suits  at  law,  as  well  as  discovery ;  and  admits 
the  rule  is  otherwise  when  the  bill  is  for  discovery  only  in  aid  of 
a  suit  or  defence  at  law.     [Story's  Equity  Plead.  260,  n.  1.] 

We  feel  authorized,  then,  to  come  to  the  conclusion,  that,  un- 
der this  statute,  it  is  no  objection  to  the  discovery  sought,  that 
it  is  not  shown  that  the  knowledge  of  the  facts  rests  solely  with 
the  party,  and  that  it  is  immaterial  that  they  can  be  proved  by 
other  witnesses.  These  considerations  show  that  there  is  no 
substantial  defect  in  the  affidavit  and  interrogatories,  and  the 
Jburt  properly  enough  defaulted  the  defendant  for  his  failure  to 
answer  the  interrogatories. 

23 
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2.  With  respect  to  the  subsequent  action  of  the  court,  in  ad- 
mitting the  account  to  the  jury  without  evidence,  and  the  charge 
to  the  jury,  we  remark,  that  it  is  certainly  erroneous.  The  act 
referred  to  does  not,  either  directly  or  by  implication,  warrant 
the  idea  that  the  effect  of  a  decree  j^ro  confesso,  was  intended  to 
result  from  a  refusal  or  neglect  to  answer  within  the  time  allowed 
by  the  statute.  It  provides  very  distinctly  what  shall  be  done, 
if  there  is  a  failure  to  answer,  or  if  the  answer  is  evasive.  The 
court  may  attach  tlie  party,  and  compel  him  to  answer  in  open 
court.  It  may  continue  the  cau'ic,  and  require  more  direct  and 
explicit  answers ;  or,  if  the  defendant  is  the  party  who  fails  to 
answer,  his  pleas  may  be  stricken  out,  and  a  judgment  given 
against  him  as  by  default ;  and,  if  he  is  the  plaintiff,  may  order  his 
suit  to  be  dismissed  with  costs.  Beyond  the  action  thus  indi- 
cated, there  is  no  authority  to  act ;  and,  consequently,  the  court 
erred  in  charging  the  jury,  that  the  account  must  be  considered 
as  established  by  the  default  and  the  refusal  to  answer. 

.Judgment  reversed,  and  cause  remanded. 


WISWALL  v.  TICKNOR  and  DAY.  ^ 

1.  T.  executed  a  mortgage  tp  D.,  on  the  28tli  April,  1840,  by  which  to  secure  the 
payment  of  certain  debts,  (the  amount  or  description  of  which  are  not  stated,) 
he  conveyed  real  estate,  slaves,  house-hold  furniture,  and  "  a  stock  of  groceries, 
chandlery,  goods,  wares  and  merchandize,"  reserving  the  right  to  "  retain  in 
his  possession,  and  use  the  goods,  wares,  merchandize,  &c.  and  to  sell  and  dis- 
pose of  the  same"  to  satisfy  the  murtgage  debt,  and  if  the  said  debt  was  not  paid 
on  or  before  the  1st  December,  1841,  tlien  the  mortgagee  was  authorised  to  sell 
and  dispose  of  the  mortgaged  property,  giving  thirty  days  notice,  &.c.  T.  re- 
tained the  possession  of  the  mortgaged  property  for  more  than  a  year  after  the  1st 
of  December,  1841,  sold  in  hisown  name,  the  stock  of  goods,  and  with  the  pro- 
ceeds,  frequently  replaced  it — sold  tlie  slaves,  and  some  other  personal  property, 
and  invested  the  proceeds  in  trade — paid  the  mortgagee  from  the  sales  of  the 
store,  more  than  ten  thousand  dollars,  but  without  diminishing  the  mortgaged 
debt,  it  being  re-invested  in  goods  and  merchandize  :  Held,  1.  That  it  was  a 
suspicious  circumstance  that  no  schedule  or  inventory  of  the  property  conveyed, 
or  the  debt  to  be  secured,  accompanied  the  deed,  although  this  of  itself  woold 
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not  be  evidence  of  fraad,  it  vvould,  unless  the  omission  was  explained,  add  weight 
to  any  other  objection  that  inigiitcxist  to  the  deed.     2.  7'iiat  the   retention  of 

,  possession,  by  the  mortgagor,  after  the  law  day  had  passed,  was  a  badge  of  fraud. 
3.  That  this  inference  of  fraud,  from  the  possession,  so  far  from  being  repelled, 
was  confirmed  by  the  facts  admitted ;  tiiat  the  mortgagee  permitted  the  mort- 
gagor to  retain  and  use  the  properly  as  his  own,  by  selling  it  in  his  own  name, 
andhy  re-investing  the  proceeds  in  other  articles  of  merchandize,  to  be  again 
■old,  and  the  proceeds  again  reinvested — that  whatever  might  have  been  the  in- 

,  tention  of  the  parties,  these  acts  were,  in  law,  evidence  that  the  deed  was  made 
with  the  intention  to  delay,  hinder,  and  defraud  creditors,  and  therefore,  as 
againdt  them,  void. 

2.  Whether  a  mortgage  of  articles  of  merchandize,  which  the  mortgagor  has  the 
right  to  use,  sell  and  dispose  of,  for  the  purpose  of  paying  the  mortgage  debt,  is 
not  fraudulent  per  se — Quere. 

Appeal  from  the  Chancery  Court  at  Mobile. 

The  bill  was  filed  by  the  plaintiff  in  error,  and  charges,  that  he 
obtained  a  judgment  against  Ticknor  in  the  circuit  court  of  Mo- 
bile, for  $2,233  17,  that  execution  lias  issued  thereon,  and  been 
returned,  no  property  found.  That  Ticknor,  about  the  28th 
April,  1840,  for  the  purpose  of  defrauding  his  creditors,  executed 
to  one  Day,  a  conveyance  or  deed,  of  all  his  property,  real  and 
personal,  a  dwelling  house,  with  his  furniture,  plate,  and  a  store- 
house and  stock  of  groceries,  carriage  and  horses,  slaves,  and  in- 
terest in  a  steam-boat.  That  Ticknor  was  not.  indebted  to  Day 
in  any  large  amount,  nor  was  Day  bound  as  surety  for  him,  as  is 
stated  in  the  conveyance,  but  that  it  was  a  contrivance  to  enable 
Ticknor  to  retain  possession  of  liis  property,  free  from  the  claims 
of  his  creditors.  That  from  the  date  of  the  deed,  Ticknor  has 
remained  in  possession  of  the  property,  occupying  the  houses, 
hiring,  and  receiving  the  rents,  selling  the  groceries,  and  replac- 
ing the  stock,  and  in  all  respects,  using  it  as  his  own.  That  he 
has  effects,  out  of  which  the  judgment  tnight  be  satisfied,  but  that 
in  consequence  of  this  pretended  mortgage,  it  cannot  be  reached 
by  execution  at  law,  &c.  &c.    An  injunction  was  granted. 

The  deed  is  made  an  exhibit  to  the  bill,  and  bears  date  the  28th 
April,  1840.  It  recites,  that  lor  and  in  consideration  of  the  sum 
of  $25,000,  in  hand  paid  by  Day  to  Ticknor,  the  latter  conveys  to 
the  farmer  certain  lots  of  land  in  the  city  of  Mobile,  particularly 
described,  and  then  proceeds  thus:  "And  the  said  party  of  the 
first  part,  in  consideration  as  aforesaid,  hath  granted,  bargained, 
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&c.  unto  the  said  party  of  the  second  part,  his  heirs,  &c.  a  cer- 
tain negro  woman  named  Minta,  with  her  child;  also,  all  the  right, 
title  and  interest  which  the  party  of  the  first  part,  has  in  and  to 
the  steam-boat  Factor,  it  being  one- fourth  part;  also,  all  and  sin- 
gular, the  stock  of  groceries,  chandlery,  goods,  wares  and  mer- 
chandise, now  being  in  and  on  the  first  above  described  premises; 
also,  a  barouche,  carriage  and  two  horses,  and  all  the  household 
furniture  of  the  said  party  of  the  first  part,  consisting  of  cabinet 
ware,  beds  and  bedding,  paintings  and  engravings,  silver  ware, 
crockery  and  glass  ware,  table  furniture,  kitchen  furniture,  &c: 
Provided,  nevertheless,  and  this  instrument  is  made  upon  the  ex- 
press condition,  and  with  the  stipulations,  qualifications  and  limi- 
tations following,  to  wit:  Whereas,  the  said  party  of  the  first  part, 
is  indebted  to  the  party  of  the  second  part,  in  sundry  largis  sums 
of  money,  for  money  had  and  received;  and  also,  for  money  paid, 
laid  out  and  expended  by  said  party  of  the  second  part,  for  the 
use  and  benefit  of  tlie  party  of  the  first  part,  and  is  also  largely 
indebted  to  said  party  of  the  second  part,  on  book  account,  and 
for  goods,  wares  and  merchandise  sold,  and.  sundry  large  a- 
mounts  on  bonds,  bills  and  notes,  and  other  contracts;  and  where- 
as, the  said  party  of  the  second  part,  has  by  various  endorse- 
ments of  notes  and  other  obligations,  and  by  acceptances  of  bills 
of  exchange,  and  by  assuming  to  pay  other  debts  of  the  party  of 
the  first  part,  and  by  becoming  security  on  various  instruments  of 
writing  at  the  special  instance  and  request  of  the  party  of  the 
first  part,  hath  made  himself  liable  to  pay  both,  now  and  hereafter, 
as  said  liabilities  may  from  time  to  time  fall  due,  large  sums 
of  money  on  account  of  the  party  of  the  first  part. 

"Now,  if  the  said  party  of  the  first  part,  should  well  and  truly 
pay  on  or  before  the  1st  day  of  December,  1841,  all  his  indebted- 
ness to  the  party  of  the  second  part,  and  shall  pay  and  discharge 
all  the  said  liabilities,  so  that  the  party  of  the  second  part  shall  be 
saved  harmless  therefrom;  then,  and  in  that  case,  these  presents, 
and  every  thing  and  matter  herein  contained,  shall  cease,  deter- 
mine, and  be  utterly  void.  And  it  is  further  covenanted  and  mu- 
tually agreed  by,  &c.  that  the  said  party  of  the  first  part,  and  his 
assigns,  shall  and  may  hold  and  retain  in  his  possession  and  use, 
the  goods,  wares  and  merchandise;  and  also,  the  other  personal 
property  before  described  and  mortgaged;  and  also,  the  above  de- 
scribed mortgaged  real  estate,  and  to  occupy  the  same,  and  to 
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hire  the  same,  and  receive  the  rents  therefor;  and  also,  to  sell 
and  dispose  of  the  goods,  wares,  furniture  and  the  other  personal 
property  as  aforesaid,  and  from  the  nctt  proceeds  tliereof,  to  pay 
and  satisfy  the  above  indebtedness,  and  the  said  liabilities,  ren- 
dering nn  account  thereof  to  the  said  party  of  the  second  part,  as 
often  as  he  may  be  reasonably  thereto  requested. 

"And  it  is  further  agreed,  by  and  between  the  said  parties,  tliat 
in  case  it  shall  so  happen,  the  party  of  the  first  part,  shall  not  pay 
or  cause  to  be  paid,  his  mdebtedncss  to  the  said  party  of  the  se- 
cond part,  as  aforesaid,  on  or  before  the  1st  December,  1841,  and 
shall  not  pay  or  discharge  all  the  liabilities  aforesaid,  so  as  to  save 
him  harmless,  the  said  party  of  the  second  part,  shall  be,  and  hcn> 
by  is  authorised  and  empowered  to  dispose  of  the  above  real  es- 
tate, either  at  private  sale  or  at  auction,  as  he  may  think  best,  for 
cash,  and  his  conveyance  therefor,  shall  be  as  binding  as  if  made 
by  the  party  of  the  first  part,  giving  thirty  days  notice  of  such 
sale  in  some  newspaper  published  in  the  city  of  Mobile." 

Signed  and  sealed  by  John  Ticknor,  acknowledged  on  the 
2Cth  June,  1840,  before  a  notary  public,  and  recorded  in  the 
county  court  clerk's  office. 

Ticknor,  by  his  answer,  admits  the  execution  of  the  deed,  and 
states  the  value  of  the  property  conveyed  by  the  deed  at  823,850, 
exclusive  of  bad  and  doubtful  debts;  that  one  of  the  lots  convey- 
ed by  the  deed,  was  under  mortgage  to  its  value,  and  therefore, 
not  brought  into  the  account.  That  one  of  the  lots  estimated  to  be 
worth  $20,000,  was  incumbered  in  various  ways  to  the  amount 
of  $10,744  03,  whicii  amount  has  been  discharged  by  the  defend- 
ant Day.  That  on  the  31st  December,  1830,  he  was  indebted 
to  Day  in  the  sum  of  $10,073  00,  for  goods  purchased  and  paid 
for  by  him  for  respondent,  and  in  the  further  sum  of  $1,009,  also, 
for  goods  purchased  for  liim — In  the  further  sum  of  $4,000,  for 
money  lent  on  the  14th  Dec.  1838,  for  which  he  held  his  note — 
Also,  in  the  sum  of  $3,000,  for  money  lent  on  the  10th  June,  1839, 
for  which  he  held  his  note — In  the  further  sum  of  $4,000  for  mo- 
ney paid  for  him  by  Day  to  Pope  <fc  Powers,  on  the  27th  March, 
1840,  and  tliat  to  secure  these  debts,  the  deed  was  made. 

He  admits  that  he  has  retained  possession  of  all  the  property 
(except  the  house  sold  under  mortgage)  since  the  date  of  the  deed, 
that  he  has  done  business  under  his  own  name,  and  kept  his 
books  in  Iiis  own  name,  under  the  du*ection  of  Day  and  the  pro- 
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visions  of  the  deed.  He  denies  that  he  is  in  possession  of  any 
persona]  property  upon  which  Day  has  not  a  bona  fide  claim,  but 
that  all  the  property  in  his  possession  belongs  absolutely  to  Day. 
That  Day  has  paid  all  the  liabilities  assumed  by  him  before  men- 
tioned— that  he  has  not  reduced  his  indebtedness  to  Day  in  any 
way,  although  he  has  paid  to  said  Day  from  the  proceeds  of  the 
store,  the  sum  of  ^lO-CfO,  but  the  said  Day  has  paid  more  than 
that  amount  in  addition  to  the  sums  herein  before  mentioned,  for 
goods,  &c.  That  the  household  furniture  is  unsold,  and  is  worth 
about  $400;  that  the  stock  of  grocei-ies  have  been  sold  and  re- 
placed constantly,  by  respondent,  who  carries  on  the  business 
for  Day,  at  his  risk,  and  for  his  benefit:  that  the  steam-boat  was 
sold  under  a  decree  in  admiralty,  and  did  not  bring  the  amount  of 
the  decree;  that  the  two  slaves,  the  barouche  and  horse,  were  sold, 
and  the  money  applied,  by  the  direction  of  Day,  in  the  purchase 
of  goods  for  the  store.  He  denies  all  fraud,  and  insists  that  the 
conveyance  was  made  bona  fide  to  secure  Day.  He  admits  his 
indebtedness  to  complainant  and  others,  as  stated  in  the  bill. 

The  answer  of  Day  is  in  substance,  the  same  as  tha,t  of 
Ticknor. 

Upon  the  coming  in  of  the  answers,  the  complainant  moved 
for  the  appointment  of  a  receiver,  and  the  defendants  moved -for"*a 
dissolution  of  the  injunction.  The  chancellor  considering  the 
equity  of  the  bill  to  be  destroyed  by  the  answers,  dissolved  the 
injunction,  and  overruled  the  motion  for  the  appointment  of  a  re- 
ceiver, from  which  order  the  chancellor  allowed  this  appeal. — 
The  appellant  now  assigns  for  error,  the  decree  of  the  chancel- 
lor, dissolving  the  injunction,  and  refusing  to  appoint  'a  receiver. 

Peck  &  Clarkl:,  for  appellants.  They  insisted,  1st,  that  the 
mortgage,  as  to  creditors,  was  fraudulent  on  its  face;  among  other 
things,  because  it  did  not  shovv'  the  debt  it  was  intended  to  secure, 
when  contracted,  when  due,  nor  the  amount,  and  if  for  no  other 
reason,  because  other  creditors  have  the  right  to  pay  the  debt;  it 
was  made  to  secure  and  take  the  benefit  of  it,  [Aik.  Dig.  208,  §  6,] 
which  certainly  embraces  mortgages  as  well  as  deeds  of  trust. — 
They  further  insisted  that  this  was  in  law  a  deed  of  trust,  and 
not  a  mortgage. 

2.  If  not  void  on  its  face,  as  to  creditors,  certainly  it  contains 
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many  badges  of  fraud,  which  so  far  from  being  explained,  are 
confirmed  by  the  answers. 

3.  Tiiat  a  receiver  should  have  been  appointed.  [2  Ptuge, 
342;  4  id.  576.] 

4.  For  the  jurisdiction  of  the  court  in  such  a  case  as  the  pre- 
sent, see  20  Johns.  554,  and  the  case  there  cited. 

ORMOND,  J. — The  counsel  for  the  plaintiff  in  error,  insists 
that  the  mortgage  by  which  the  property  sought  to  be  reached 
by  this  bill,  is  conveyed  to  the  defendant  Day,  is  fraudulent  and 
void,  as  to  creditors,  upon  its  face. 

The  conveyance  bears  date  28th  April.  1840,  by  which,  for  the 
consideration  as  expressed  in  the  deed  Ticknor  conveys  to  Day 
certain  real  and  personal  property,  among  the  latter  being  a 
"Stock  of  groceries,  chandler}',  goods,  wares  and  merchandise," 
upon  condition  that,  whereas,  the  gx'antor  was  indebted  to  Day 
"in  sundry  large  sums  of  money  due  on  book  account,  and  for 
goods,  wares  and  merchandise  sold,  and  sundry  large  amounts 
on  bonds,  bills  and  notes  and  other  contracts,"  and  also  for  debts 
upon  which  Day  was  bound  as  his  surety;  but  if  the  debts  were 
discharged,  and  Day  saved  harmless  from  his  suretyship,  on  r)r 
before  the  1st  December,  1841,  then  the  deed  to  be  void;  other- 
wise, Day  was  empowered  to  enter  and  sell  at  public  or  private 
sale,  on  thirty  days  notice,  the  mortgaged  property.  The  deed 
also  contains  a  covenant,  that  the  grantor  shall  retain  in  his  pos- 
session, and  use  the  goods,  wares  and  merchandise,  and  the  other 
property  conveyed,  and  sell  and  dispose  of  the  goods,  wares,  &c. 
and  from  the  nett  proceeds  thereof,  pay  and  satisfy  the  above  in- 
debtedness, rendering  an  account  thereof  to  Day.  The  deed  was 
executed  by  Ticknor  only. 

It  is  certainly  a  suspicious  circumstance,  that  no  schedule  ac- 
companies the  deed,  from  which  the  value  of  the  property  con- 
veyed, could  be  ascertained,  or  the  amount  of  the  debt  it  was 
made  to  secure,  as  was  held  by  this  court  in  the  case  of  Cum- 
mings  6z,  Cooper  v.  McCullough,  adui'rx,  [5  Ala.  324.]  It  is  not 
the  usual  and  ordinary  mode  in  which  fair  transactions  are  con- 
ducted, by  which  a  debtor  withdraws  his  property  from  the  pay- 
ment of  all  his  debts,  and  confines  it  to  the  payment  of  one  or 
more;  and  although  it  would  not  of  itself  be  evidence  of  fraud. 
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the  omission  would,  unless  explained,  add  weight  to  any  other 
objection  that  might  exist  to  the  deed.  ^  -*'•  * 

The  provision  in  the  deed,  that  the  grantor  shall  have  thfipios- 
sGssion  and  the  right  to  sell  and  dispose  of  the  goods,  wares  and 
merchandise,  and  other  personal  property  conveyed  by  the  deed, 
raises  a  question  of  much  graver  import. 

In  Ravisies  v.  Alston,  trustee,  [5  Ala.  297,]  a  deed  of  trust, 
conveyed  among  other  things,  corn,  fodder  and  bacon,  and  gave 
to  the  trustee  the  power  to  manage  the  plantation  during  the  cur- 
I'ent  year,  and  devoted  the  proceeds  thereof  to  the  payment  of  the 
debts,  to  secure  which  the  deed  was  made.  The  court  sustained 
the  deed  upon  the  ground  that  the  perishable  articles,  com,  fod- 
der and  bacon,  which  would  be  destroyed  in  the  use,  would  be 
re-produced  upon  the  plantation,  and  sold  by  the  trustee  at  the 
end  of  the  year.  But  the  court  added,  "we  do  not  doubt  that  a 
stipulation  ii>  a  deed  of  trust,  reserving  property  for  the  use  of  the 
grantor,  which  must  be  exhausted  in  such  use,  is  fraudulent  and 
void.  This  is  the  doctrine  of  the  supreme  court  of  Tennessee,  as 
held  in  3  Yerger,  502;  4  id.  541,  8  id.  419,  and  Richmond  v. 
Crudup,  Meig's  R.  581. 

So,  in  Cunningham  V.  Freeborn,  [11  Wendell,  255,]  an  assign* 
ment  by  a  debtor  was  supported,  which  permitted  the  trustee  to 
sell  the  manufactured  articles  of  a  foundry  establishment,  and  to 
work  up  the  unmanufactured,  and  sell  them  for  the  benefit  of  the 
preferred  creditors,  on  the  ground  that  the  property  conveyed 
could  not  readily  be  converted  into  money,  in  any  other  way, 
without  a  great  sacrifice. 

In  De  Forest  v.  Bacon,  [2  Conn.  033,]  the  court  sustained  an 
assignment  similar  to  the  one  just  commented  on,  the  jury  hav- 
ing found  the  transaction  to  be  bona  fide,  but  asserted  that  such  a 
provision  from  its  tendency  to  delay  and  hinder  creditors,  was  a 
badge  of  fraud.  But  in  the  two  last  cases,  as  well  as  in  the  case 
cited  from  5  Ala.  it  must  be  observed  that  the  conveyance  was 
to  a  trustee,  whilst  here,  the  possession  is  retained  by  the  grantor, 
with  the  right  to  use  and  convert  the  personal  property  into  mo^ 
ney,  subject  only  to  an  account  with  the  mortgagee,  as  often  as  he 
may  be  reasonably  requested.  Whatever  may  have  been  the 
intention,  the  tendency  of  such  a  conveyance  cannot  be  doubted, 
nor  its  hostility  to  the  rule  which  must  govern  in  such  cases,  as 
laid  dovvn  by  this  court  in  the  case  of  Gazzam  v.  Poyntz,  [4  Ala. 
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382;  that  "an  assignment  by  a  debtor,  can  only  be  sustained 
where  the  property  conveyed  by  the  deed  is,  by  its  terms,  fairly 
and  bona  fide  devoted  to  the  payment  of  creditors,  without  stipu' 
latingfor  any  benefit  to  the  debtor,  and  where  the  eq;iitable  in- 
terests of  the  creditors  are  fixed  and  determined  by  the  assign- 
ment itself."  ,    ri;  l>.>r 

This  point,  however,  docs  not  appear  io-  have  been  raised  in 
the  court  below,  where  the  motion  decided  by  the  chancellor  was 
made  upon  the  bill  and  answer,  and  "we  will  now  proceed  to  oon- 
sider  the  case  in  that  aspect. 

When  a  deed,  conveying  property  for  the  payment  of  debts, 
stipulates  for  the  possession  by  the  grantor  lor  a  certain  time, 
such  possession  being  consistent  with  the  temis  of  the  grant,  is  not 
fraudulent,  as  against  creditore;  but  if  possession*  is  retained  after 
default,  and  when,  by  the  terms  of  the  deed,  the  right  to  it  is 
gone,  it  becomes  a  badge  of  fraud.     This  is  the  well  established 
doctrine  of  tliis  court     [See  Magee  v.  Carpenter,  4  Ala.  4C9,  and 
preceding  and  subsequent  cases.]     Being  a  circumstance  from 
which  fniud  may  be  inferred,  it  is  open  to  explanation — how  is  it 
explained  in  this  case?     The  right  to  possession  under  the  deed, 
ceased  on  the  1st  December,  1841;  the  bill  was  filed  on  the  7tb 
February,  1843,  at  which  time,  and  up  to  the  coming  in  of  the 
answers,  Tieknor  was  in  possession  of  allthe  property,  doing  bu- 
siness in  his  own  name,  selling  the  goods  and  merchandise,  and 
keeping  his  books  in  his  own  nan>e.     That  the  stock,  of  goods 
have  been  replaced  continually  by  him,  under  the  direction  of 
Day.     Indeed,  it  does  not  apjjear  that  any  change  whatever  has 
taken  place  in  his  business,  or  the  mode  of  carrying  it  on  since  the 
execution  of  the  deed.     Like  other  mercantile  men,  he  sells  his 
goods  and  re-invests  the  proceeds  in  other  goods,  which  are  a- 
gain  sold  out,  and  again  re-invested,  and  it  seems  that  other  per- 
sonal property,  the  slaves,  horses  and  cairiage,  have  been  sold, 
and  the  proceeds  carried  into  the  stock  in  trade. 

In  all  this  there  is  nothing  which  relieves  the  transaction  from 
the  imputation  of  fraud,  arising  from  the  possession  alter  default. 
It  would  certainly  be  a  singular  anomaly,  if  a  debtor  could,  by  a 
TOortgage  or  other  conveyance,  place  his  property  beyond  the 
reach  of  his  creditors,  and  still  use  it  as  a  capital  upon  which  to. 
trade  in  his  own  name,  and  this  not  only  during  the  existence  of 
the  mortgage,  but  for  a  long  period  after,  by  default,  he  had 
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ceased  to  be  entitled  to  the  possession.  To  this  Day  admits,  in 
his  answer,  he  was  privy  and  consenting,  and  if  the  arrange- 
ment was  not  a  contrivance  to  delay  and  hinder  creditors  ol  their 
just  demands,  such  is  its  inevitable  tendency;  and  it  is,  thcreiore, 
as  against  creditors,  in  law,  fraudulent  and  void. 

It  is  true,  it  is  stated  in  the  answers,  that  the  goods  are  the  pro- 
perty of  Day,  and  that  the  store  is  carried  on  at  his  risk,  and  for 
his  benefit.  This  is  probably  a  mere  conclusion  of  the  defendants, 
from  the  facts  admitted  by  them,  but  if  considered  as  a  substan- 
tive averment  of  a  fact,  it  is  inconsistent  with  the  mortgage,  un- 
der which  he  claims,  and  the  other  admitted  facts.  By  the  mort- 
gage he  stipulated,  that  Ticknor  should  be  entitled  to  the  use  and 
possession,  and  have  the  right  to  sell  and  dispose  of  the  property, 
until  default  made  in  the  payment  of  the  mortgage  debt,  and  until 
he  entered  for  the  default,  and  sold  the  property  according  to  the 
provisions  of  the  deed,  he  has  no  title  to  it.  Nor  is  it  pretended 
in  the  answ^ers,  that  the  stock  of  goods  which  has  been  from  time 
to  time  replaced,  was  purchased  by  Day,  and  paid  for  with  his 
own  means — on  the  contrary,  it  is  admitted,  "that  the  stock  of 
groceries,  &c.  have  been  sold  and  replaced,  constantly,  by  this 
respondent,  (Ticknor,)  who  carries  on  the  business  for  said  Day, 
at  his  risk,  and  for  his  benefit."  In  addition,  it  is  stated,  that  from 
the  proceeds  of  the  sales,  more  than  810,000  has  been  paid  to 
Day,  and  yet  the  original  indebtedness  is  not  at  all  reduced; 
which  could  only  happen  by  a  re-investment  of  the  amount  so 
paid  in  other  goods. 

Some  stress  appears  to  have  been  laid  upon  the  general  denial 
in  the  answer,  of  the  possession  of  any  effects  subject  to  the  plain- 
tifTs  demand,  and  upon  the  denial  of  fraud,  but  these  are  rather 
conclusions  of  the  pai'ties  than  facts,  and  at  all  events,  are  coun- 
tervailed by  the  admitted  facts  which  stamp  the  transaction,  as 
one  made  to  hinder  and  delay  creditors  of  their  just  demands,  and 
therefore,  fraudulent  and  void. 

It  results  from  the  view  here  taken,  that  the  decree  of  his  hon- 
or the  chancellor,  dissolving  the  injunction,  must  be  reversed. — 
His  refusal  to  appoint  a  receiver,  was  probably  the  result  of  the 
decision  he  came  to,  upon  the  motion  to  dissolve,  but  whether 
such  be  the  case  or  not,  it  cannot  be  reviewed  in  this  court,  being 
a  mere  interlocutory  order,  not  affecting,  finally,  the  merits  of  the 
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case,  which  could  alone  give  this  court  jurisdiction.  [Kennedy 
V.  Kennedy,  3  Ala.  Rep.  434.] 

But,  as  a  refusal  to  appoint  a  receiver,  in  a  proper  case,  might 
operate  great  injustice,  the  party  aggrieved  could  doubtless  have 
redress  by  mandamus,  or  in  some  other  mode,  by  application  to 
this  court. 

Let  the  cause  be  remanded  for  further  proceedings. 


GARDNER  &  SAGER  v.  ALLEN'S  EX'R. 

I.  Where  6ne  purchaKco  goods  of  a  factor,  under  a  belief  authorised  by  tlie  facts 
of  the  case,  that  the  latter  was  the  real  owner,  he  may  set-ofF  a  debt  due  him 
from  the  factor,  to  an  action  for  the  purchase  money,  brought  either  by  the  fac- 
tor or  his  principal. 

Writ  of  error  to  the  County  Court  of  Mobile. 

This  was  an  action  oi assumpsit,  at  the  suit  of  the  defendant  in 
error  against  the  plaintifis.  The  declaration  contains  a  number 
of  counts,  among  which  were  several  seeking  to  charge  the  de- 
fendants for  the  proceeds  of  sixty-nine  bales  of  cotton,  which 
they  had  shipped  to,  and  caused  to  be  sold  in  Liverpool  for  the 
plaintiffs'  account  and  benefit ;  in  addition  to  which,  the  common 
counts  are  added.  The  cause  was  tried  on  the  pleas  of  non  as- 
sumpsit, payment  and  set  off.  A  verdict  was  returned  for  the 
plaintiffs  for  five  hundred  and  ninety-eight  20-100  dollars,  da- 
mages, and  a  judgment  was  rendered  accordingly. 

On  the  trial,  the  defendants  excepted  to  the  ruling  of  the  judge 
in  his  charge  to  the  jury.  It  was  proved  that  the  plaintiff  shipped 
to  Messrs.  Labuzan  &,  Pollard,  at  Mobile,  sixty-nine  bales  of 
cotton.  The  latter  placed  the  cotton  in  the  hands  of  the  defend- 
ants to  be  shipped  to  Liverpool,  and  received  an  advance  there- 
on. The  shipment  was  made  accordingly,  and  the  cotton  sold 
in  Liverpool,  yielding  a  sum  sufficient  to  reimburse  the  defend- 
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ants  their  advance,  and  upwards  of  five  hundred  dollars  in  ad- 
dition. For  this  excess,  still  remaining  in  their  hands,  this  action 
was  brought.  Messrs.  Labuzan  &  Pollard  were  commision 
merchants,  and  received  the  plaintiff's  cotton  for  sale  or  ship- 
ment. The  defendants  proposed  to  show  that  they  were  igno- 
rant of  the  plaintiff's  right  to  the  cotton  in  question ;  that  they 
received  it  from  Messrs.  Labuzan  &  Pollard  without  the  know- 
ledge that  it  was  not  their  property ;  and  that  the  latter  were 
indebted  to  them  in  the  sum  of  five  hundred  dollars,  or  there- 
abouts. In  consequence  of  this  indebtedness,  they  resisted  a  re- 
fcovery  by  the  plaintiff.  The  court,  on  motion  of  the  plaintiff's 
counsel,  rejected  the  evidence  offered  by  the  defendants,  on  the 
ground  that  it  was  inadmissible. 

GiBBoxs,  for  the  plaintiffs  in  error.  The  evidence  offered  by 
the  defendants  below,  was  certainly  admissible.  If  a  factor  deal 
with  the  goods,  intrusted  to  him  by  his  principal,  as  if  they  were 
his  own,  all  persons  to  whom  he  thus  disposes  of  them,  may  set- 
off, or  retain  to  the  amount  of  the  factor's  indebtedness,  when  an 
action  is  brought  for  the  price,  either  by  the  factor,  or  his  princi- 
pal. He  cited  7  T.  Rep.  360  ;  1  Campb.  Rep.  444  ;  2  id.  343  ; 
4  B.  &  C.  Rep.  408  ;  5  B.  &  Adol.  Rep.  97  ;  Paley  on  Agency, 
326  to  335  ;  How.  Rep.  TJ.  S.  234  ;  1  Stewt..&  P.  Rep.  19  ;  10 
Vv^end.  Rep.  492  ;  7  Mass.  Rep.  324  ;  13  Johns.  Rep.  9  to  22  ; 
9  Cow.  Rep.  296. 

Lesesne,  for  the  defendant.  A  set-off  cannot  be  made  in  this 
action,  of  a  debt  due  the  defendants  below  by  Labuzan  &  Pol- 
lard. The  statute  applies  only  where  the  plaintiff  is  indebted  to 
the  defendant.  [Clay's  Dig.  283;  1  Johns.  Cases,  169;  12 
Johns.  Rep.  276 ;  1  Bay's  Rep.  299 ;  4  Cow.  Rep.  496 ;  5  id. 
231  ;  6  id.  261,  693  ;  9  id-  295  ;  8  Mass.  Rep.  418.] 

But  the  question  is  not  as  to  the  construction  of  the  statute  of 
sets-off,  but  it  is,  whether  the  defendants  had  a  lien  upon  the  cot- 
ton, or  lor  a  general  balance  due  them  by  Labuzan  &,  Pollard, 
arising  out  of  their  dealings  as  factors.  A  debt  created  apart 
from  such  business,  would  not  attach  as  a  lien.  [Paley  on  Agen- 
cy; 135-6-7  ;  Story  on  Agency,  387  ;  3  Esp.  Rep.  268.] 

The  case  cited  by  the  defendants  in  error  from  10  Wend.  Rep., 
so  far  as  relied  on  here,  is  a  mere  dictum  of  the  court,  and  in  con- 


JANUARY  TERM,  1844.  189 


Gardner  &.  Sagct  v.  Allea's  cz'r. 


flict  with  previous  decisions  in  New-York.  The  case  in  9  Cow. 
Rep.  recognizes  the  correctness  of  the  case  cited  from  5  Cow., 
and  merely  extends  the  right  of  set-off  against  the  cestui  que 
trust. 

COLLIER,  C.  J. — It  has  been  often  stated,  as  an  acknow- 
ledged principle,  if  a  factor  sells  goods  in  his  own  name,  the  pur- 
chaser, without  a  knowledge  of  any  other  person  being  a  party 
to  the  contract,  in  the  absence  of  collusion,  is  entitled  to  regard  the 
debt  as  due  to  the  factor,  so  as  in  an  action  brought  by  the  prin- 
cipal, to  set-off  a  debt  due  from  the  factor  to  himself.     [Paley's 
Agency,  32G  to  335,]     Mr.  Justice  Story,  in  his  treatise  on 
the  Law  of  Agency,  says,  if  the  agent  is  the  only  known  or  sup- 
posed principal,  the  person  dealing  with  him  will  be  entitled  to 
the  same  rights  of  set-off  as  if  the  agent  were  the  true  and  only 
principal,     [p.  432.]     And  in  such  case,  the  set-off  is  equally 
good,  whether  a  suit  be  brought  in  the  name  of  the  principal,  or 
of  the  factor  or  agent,  for  the  price  of  the  goods.     [Id.  452;  see, 
also,  id.  417-8-9,  and  cases  there  cited.]     In  Mitchell  v.  Bristol 
&  Powell,  [10  Wend.  Rep.  492,]  the  law  is  laid  down  in  equiva- 
lent terms,  and  the  court,  after  citing  several  English  decisions, 
say,  in  these  cases  it  is  held,  that  it  makes  no  difference  whether 
the  sale  by  the  agent  is  under  a  del  credsre  commission  or  not ; 
the  reason  of  tlic  law  is  the  same  in  both  cases.     But  it  is  need- 
less to  elaborate  the  point  at  greater  length.     The  authorities 
cited  very  fully  show  that  it  is  quite  immaterial  whether  the  prin- 
cipal or  his  agent  is  the  plaintiff.     If  the  latter  sue,  the  defendant 
may  avail  himself  of  any  set-off,  which  he  has  against  the  former; 
or,  if  tlie  former  be  the  actor  in  tlie  suit,  the  purchaser  may  set-off 
a  claim  which  he  has  against  the  latter,  if  he  purchased  tinder  a 
just  belief  authorized  by  the  facts  of  the  case,  that  the  agent  was 
the  real  owner  of  the  goods.     [Story's  Agency,  417-8.]     And 
this  seems  to  be  the  cui-rent  of  decision,  both  in  England  and  the 
United  States,  without  regard  to  the  extended  or  restricted  terms 
of  the  statutes  of  set-off.     [Caines  v.  Brisban,  13  Johns.  Rep.  9.] 
This  being  the  law,  it  is  clear,  that  the  court  should  have  permit- 
ted the  defendants  to  show  that  they  shipped  the  cotton  on  ac- 
count of  Messrs.  Labuzan  &  Pollard,  under  such  circumstances 
as  might  well  induce  them  to  believe  that  it  was  their  property. 
The  sufficiency  of  tliis  evidence  was  a  question  of  fact  to  be  con- 
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sidered  by  the  jury,  under  the  direction  of  the  court ;  but,  being 
admissible,  its  rejection  is  an  error,  for  which  the  judgment  is  re- 
versed, and  the  cause  remanded. 


GLIDDEN  V.  ANDREWS. 

1.  The  object  of  (he  rule  slated  in  Clay's  Dig.  615  §  2G,  is  to  do  away  the  neces- 
sily  for  filing  a  supplemental  bill,  when  a  necessary  party  is  omitted  in  an  ori. 
ginal  bill  for  the  foreclosure  and  sifle  of  a  mortgaged  estate  ;  and  it  allows  the 
introduction  of  a  new  party  after  the  decree  and  sale. 

a.  The  proper  course  of  practice,  under  this  rule,  is  to  file  the  petition,  upon 
which  an  order  goes,  that  the  person  named  be  made  a  party  to  the  original 
bill,  and  process  is  awarded  to  bring  him  before  the  court,     A  resale  of  the 

'  mortgaged  premises  is  not  nedessrry,  unless  the  new  defendant  insists  on  one 
by  his  answer, 

3.  When,  under  this  rule,  process  has  issued  requiring  the  new  party  to  answer 
the  petition,  and  no  process  being  issued  on  the  bill  against  him,  no  decree  can 
be  rendered,  as  process  upon  the  petition  is  a  useless  act,  and  will  not  warrant 
a  decree. 

Appeal  from  a  decree  of  the  Court  of  Chancery  for  the  1st 
District,  Southern  Division. 

Andrews  filed  a  petition,  in  which  he  set  out  that  he  was  the 
purchaser  of  certain  premises  sold  on  the  1st  day  of  June,  1843, 
under  a  decree  of  foreclosure  made  in  a  suit  in  equity,  wherein 
he  and  two  others,  as  partners  under  the  firm  of  Andrews  & 
Brothers,  were  complainants  ;  and  Basil  Meslier,  the  mortgagor, 
Jonathan  S.  Beers,  Adolph  Batre,  the  New  Orleans  and  Carrol- 
ton  Railroad  Company,  and  several  others  named  therein,  were 
defendants.  That  he  is  informed,  Gliddon  claims  to  have  a  lien 
upon  a  portion  of  the  premises  sold  by  the  master  under  the  de- 
cree aforesaid,  which  lien  is  subsequent  to  the  foreclosed  mort- 
gage, under  which  the  petitioner  purchased. 

The  prayer  is,  that  Glidden  may  appear  and  show  cause  why 
the  sale  should  not  be  confirmed,  and  the  petitioner  be  let  into 
possession  of  the  premises. 
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Gliddcn  appears  and  answers  the  petition,  nsisfrting  ihat  he 
claims  the  premises  set  out  in  his  ;inj»\ver,  nndcr  a  sale  and  con- 
veyance from  Adolph  Batre  on  the  3l8t  March,  1840;  and  that 
he  has  ever  since  been  in  possession  of  the  land  described,  claim- 
ing it  in  fee  simple  under  the  title  of  Batre  and  other  titles  wfiioh 
he  holds.  That  he  was  not  a  party  to  the  mortgage  bill,  and  is 
in  no  manner  bound  by  the  decree.  That  if  he  had  been  a  de- 
fendant thereto,  he  would  have  asserted  a  defence  which,  he  is 
advised,  would  have  prevented  a  decree  against  him. 

He  prays  that  Andrews  may  produce  the  deed  made  to  him 
by  the  master,  whereby,  it  will  be  seen,  that  the  former  is  not 
entitled  to  maintain  his  petition  against  him,  and  concludes  with 
a  general  demurrer  to  the  petition. 

The  chancellor  considered  the  answer  as  evasive  and  insuffi- 
cient, and  rendered  a  decree  foreclosing  Glidden  and  confirming 
the  sale;  also,  that  Andrews  should  be  let  into  possession  of  the 
premises  purchased. 

This  decree  is  now  assigned  as  error. 

Stewabt,  for  the  plaintiff  in  error,  insisted  that  no  proceedings 
could  be  based  on  this  petition.  The  party  had  a  right  to  be 
heard  on  the  original  bill,  and  to  be  made  a  party  to  that;  and  even 
then  it  is  doubtful  if  any  effect  can  be  given  to  the  rule. 

P.  Phillips,  contra. 

GOLDTHWAITE,  J.— One  of  our  rules  for  the  regulation  of 
chancery  practice,  directs  that,  "  if  it  shall  be  .discovered  that 
there  are  subsequent  incumbrancers,  or  parties  in  interest,  not 
made  parties  to  the  cause,  at  any  time  before  the  confirmation  of 
the  sale  in  any  mortgage  suit,  the  complainant,  or  purchaser, 
shall  have  liberty  to  bring  them  before  the  court  at  that  stage  of 
the  proceedings;  and  if  they  make  no  opposition  by  answer,  their 
interest  may  be  foreclosed  without  a  re-sale  of  the  property." 
[Clay's  Digest,  615,  §  26.] 

By  the  usual  course  of  chancery  practice,  when  a  necessary 
party  defendant  is  omitted  in  the  original  bill,  and  the  omission  is 
not  discovered  until  the  suit  has  progressed  so  far,  either  before 
or  after  the  decree,  that  an  amendment  cannot  be  allowed,  it  then 
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becomes  necessary  to  cure  the  defect  by  a  supplemental  bill. 
[Mitford  33,  59;  Goodwin  v.  Goodwin,  3  Atk.  370.] 

The  object  of  our  rule  is,  to  da  away  this  necessity;  and  it,  in 
effect,  allows  the  amendment  of  a  mortgage  bill  after  the  decree 
in  such  cases  where  the  introduction  of  a  new  party  will  not  af- 
fect the  rights  of  those  already  before  the  court.  Although  the 
rule  permits  the  new  proceeding  to  be  had  at  the  instance  of  a 
purchaser  as  well  as  by  the  complainant,  this  does  not  introduce 
a  new  party  complainant  to  the  rcdord.  The  suit  progresses  in 
the  name  of  the  original  parties,  with  the  addition  of  the  new  de- 
fendant 

2.  The  proper  course  of  proceeding  is,  for  the  complainant  or 
purchaser  to  file  a  petition  to  the  chancellor,  setting  forth  the 
omission  of  the  party  deemed  a  necessary  one  to  enable  full  effect 
to  be  given  to  the  decree,  and  that  such  party  claims  some  inte- 
rest in  the  mortgaged  premises  which  is  subject  to  the  mortgage. 
On  this  petition,  an  order  goes,  of  course,  that  the  party  named 
be  made  a  defendant  to  the  original  bill,  and  process  is  awarded  to 
bring  him  before  the  court.  Upon  this  process,  the  same  pro- 
ceedings may  be  had  as  upon  subpoena  or  publication;  and  the 
suit  having  been  already  heard  as  to  the  other  defendants,  it  is 
only  necessary  to  hear  it  as  to  the  new  party,  unless  the  interests 
of  those  already  before  the  court  will  be  affected  by  the  decree. 
[Mitford  70;  Jones  v.  Jones,  3  Atk.  217.]  It  will  be  seen  by  the 
concluding  sentence  of  the  rule,  that  no  re-sale  is  necessary  unless 
the  new  defendant  insists  on  one  by  the  answer. 

3.  The  proceedings  here  do  not  conform  to  the  view  we  have 
just  taken  of  the  rule,  inasmuch  as  the  process  requires  Glidden  to 
appear  and  answer  the  petition,  when  he  should  have  been  served 
with  a  subpoena  to  answer  the  original  bill. 

J\o  process  having  issued  against  Glidden  on  his  thus  being 
made  a  party  to  the  original  bill,  no  decree  pro  confesso,  or  other- 
wise, could  properly  be  rendered  against  him.  The  process  up- 
on the  petition  was,  as  we  have  shown,  a  useless  act  upon  which 
no  ulterior  proceedings  could  be  based. 

The  decree  must  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 
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CASKEY,  Sheriff,  &c.,  v.  The  STATE. 

1.  In  a  proceeding  before  the  judge  of  the  counlj  court,  by  a  snrttj  of  a  rficriff,  to 
compel  hiin  to  execute  a  "  new  bond,"  every  fact  most  appear  upon  the  record 
which  is  necessary  to  give  the  court  jurisdiction. 

2.  It  is  therefore  necessary  that  the  name  of  the  surety,  requiring  another  bond  to 
be  executed,  should  be  stated  in  tlic  citation — that  a  particular  day  should  bo 
■et  for  the  execution  of  such  "  new  bond" — and  that  tlie  judgment  of  the  coun- 
ty court,  vacating  the  office  of  the  sheriff,  should  state  that  the  sheriff  neglect- 
cdor  refused  to  give  suck  new  bond  with  good  and  sufficient  surety. 

Error  to  the  County  Court.of  Randolph. 

This  was  a  pfocccding  before  the  judge  of  the  county  court  of 
Randolph,  against  the  sheriff  of  the  county,  at  the  instance  of  one 
of  his  sureties.  On  the  Cth  of  June,  1843,  a  citation  issued  to 
him  by  order  of  the  judge,  as  follows  : 

**  The  State  of  Alabama,  Randolph  county. — To  Robert  Cas- 
key,  sheriff  of  Randolph  county  :  You  are  hereby  notified  to  be 
and  appear  before  John  D.  Brown,  Judge  of  the  county  court 
aforesaid,  to  give  bond  and  security,  as  required  by  law,  for  the 
faithful  performance  of  the  duties  of  said  otHce  of  sheriff,  within 
fifteen  days  from  the  date  of  this  notice,  or  the  office  will  be  de- 
clared vacant.  One  of  the  securities  on  your  present  bond,  hav- 
ing filed,  a  written  notice  that  he  will  no  longer  consent  to  be 
security  on  said  bond.  Given  under  my  hand  this  6th  day  of 
June,  1843." 

This  notice  was  served  on  the  sheriff  the  same  day. 

On  the  21st  June,  1843,  the  following  judgment  was  rendered : 

♦*  Robert  Caskey  having  been  surrendered  by  his  securities  on 
his  official  bond  on  the  6th  instant,  and  notice  having  on  that 
day  issued  to  said  Caskey,  requiring  him  to  come  before  me 
within  fifteen  days  from  the  date  thereof,  and  give  bond,  or  the  of- 
fice would  be  declared  vacated;  and  the  said  Caskey  having  failed 
to  present  such  a  bond  as  the  judge  of  the  county  court  believed 
would  sustain  the  interest  of  the  county,  and  a  faithful  discharge 
of  the  duties  of  the  office — and  the  fifteen-days,  within  which  the 
said  Caskey  was  notified  to  appear  and  give  bond,  having  ex- 
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pired — the  judge  of  the  county  court,  aforesaid,  hereby  declares, 
as  the  law  directs,  the  office  of  sheriff  in  Randolph  county  be  va- 
cated, and  that  the  same  will  so  remain,  until  filled  by  Executive 
appointment  or  election.  It  is  further  ordered,  that  the  said  Ro- 
bert Caskey  have  due  notice  of  the  same ;  which  notice  the 
clerk  will  issue  forthwith." 

From  this  judgment,  this  writ  is  prosecuted  ;  and  the  assign- 
ments of  error  bring  to  view  the  regularity  of  the  proceeding. 

Wm.  B.  Martin,  for  plaintff  in  error. 
Rice,  contra. 

ORMOND,  J. — The  statute,  under  which  this  proceeding  was 
had,  will  be  found  in  Clay's  Dig.  534. 

"  §  13.  It  shall  be  the  duty  of  the  judge  of  the  county  court, 
whenever  application  shall  be  made  to  him  by  the  security  or  se- 
curities, or  either  of  them,  of  any  clerk  or  sheriff,  or  other  officer, 
of  any  county  in  the  State,  to  issue  a  citation  to  the  said  clerk, 
sherifTor  other  officer,  to  appear  before  him  on  some  day  therein 
named,  HOt  less  than  ten  nor  more  than  fifteen  days,  then  and 
there  to  enter  into  a  new  bond,  with  good  and  sufficient  securi- 
ties, for  the  faithful  execution  of  the  duties  of  his  office." 
r  «  §  15.  If  any  clerk,  sheiifFor  other  officer,  being  duly  served 
with  a  citation  as  aforesaid,  shall  fail  or  refuse  to  give  the  bond 
required  as  aforesaid,  it  shall  be  the  duty  of  the  judge  of  the  coun- 
ty court  to  decree  the  office  of  the  said  clerk,  sheriff  or  other  offi- 
cer to  be  vacated  ;  and  shall  cause  an  entry  thereof  to  be  made 
on  the  minutes  of  the  county  court ;  and  such  vacancies  shall  be 
filled  as  now  prescribed  by  law," 

By  this  law,  a  summary  jurisdiction  is  conferred  on  the  county 
court,  to  be  exercised  in  a  mode  particularly  pointed  out  in  the 
statute;  and,  according  to  all  our  decisions  on  this  class  of  cases, 
fi-om  the  earliest  period  of  our  judicial  history,  every  fact  neces- 
sary to  give  the  court  jurisdiction,  and  to  authorize  its  judgment, 
must  appear  upon  the  record. 

The  judge  cannot  institute  this  proceeding  of  his  own  mere 
motion,  but  it  must  be  at  the  instance  of  a  surety  of  the  sherifT, 
making  application  to  him  for  that  purpose.  The  record  must 
not  only  show  this,  but  we  think  it  must  also  appear  who  the 
sui'ety  or  sureties,  who  wish  to  be  discharged  from  further  liabiii- 


JANUARY  TERM,  1844^ 195 

Caskej,  sheriif,  &c.,  v.  The  State. 

ty  on  the  bond,  are ;  and  of  this  the  sheriff  should  have  notice, 
that  he  may  prepare  to  give  additional  surety.  In  this  particular, 
this  record  is  defective,  as  it  does  not  appear  who  the  surety  is 
who  made  the  complaint. 

The  proceeding  is  also  fatally  defective,  because  no  day  was 
set  for  receiving  the  new  bond  from  the  sheriff,  the  citation  re- 
quiring him  to  appear  within  fifteen  days  from  the  date  of  the  ci- 
tation. In  a  proceeding  so  summary,  and  so  penal  in  its  conse- 
quences as  this,  it  would  be  manifestly  unjust  that  the  court  should 
have  power  to  vacate  the  office,  unless  the  sheriff  had  notice  of 
the  time  when  the  court  would  adjudicate  the  matter,  and  such 
is  the  express  requisition  of  the  statute. 

The  judgment  of  the  court,  vacatiug  the  office,  is  also  erro- 
neous. It  recites  that  the  sheriff  "  failed  to  present  such  a  bond 
as  the  judge  of  the  county  court  believed  would  sustain  the  inte- 
rest of  the  county,  and  a  faithful  discharge  of  the  duties  of  the  of- 
fice.'* The  only  requisition  the  judge  of  the  county  court  could 
rightfully  make  of  the  sheriff,  was,  that  he  should  "  enter  into  a 
new  bond,  with  gf)od  and  sufficient  securities,  for  the  faithful  exe- 
cution of  the  duties  of  his  office."  Whether  the  omission  to  pre- 
sent such  a  bond  as,  in  the  opinion  of  the  judge,  would  sustain  the 
interests  of  the  county,  was  intended  to  mean  that  the  sheriff 
failed  or  refused  to  execute  a  "  new  bond,  with  good  and  sufficient 
surety,"  we  are  unable  to  say.  The  reason  assigned  for  the  judg- 
ment, is  the  opinion  of  the  judge,  which  seems  to  have  been 
formed  on  facts  in  evidence  before  him,  but  which  are  not  dis- 
closed. But  the  record,  in  such  cases  as  these,  must  state  facts^ 
and  not  conclusions  or  deductions  from  facts  which  do  not  ap- 
pear ;  otherwise,  it  would  be  imjK)ssible  that  the  judgment  of  the 
inferior  court  could  be  reviewed  in  an  appellate  court. 

The  result  of  this  examination  is,  that  the  judgment  of  the  coun- 
ty court  vacating  the  office  of  sheriff  of  Randolph  county,  must 
be  reversed. 
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MAGEE  V.  CHILDERS. 

1.  The  act  of  1833,  which  requires  the  ofRcer  taking  a  bond  on  the  levy  of  an  at- 
tachment,  in  the  event  of  its  condition  being  forfeited,  to  indorse  the  fact  on 
the  bond,  is  not  so  imperative  in  its  requirements,  as  to  subject  theofficer  to  a 
judgment  on  motion,  unless  he  was  informed  that  a  bond  was  taken  and  lodg. 
ed  in  the  clerli's  office ;  and  even  after  sucli  information  given,  he  will  be  allow. 

.   eda  reasouable  time  to  make  the  indorsement. 

Wrax  of  oiTor  to  the  Circuit  Court  of  Mobile. 

From  the  record  in  this  case,  it  appears  that  the  defendant  in 
error,  on  the  14th  September,  183G,  caused  an  attachment  to  be 
issued  against  the  estate  of  Nelson  Phillips,  returnable  to  the  cir- 
cuit court  of  Mobile,  for  the  recovery  of  a  promissory  note  for 
"one  hundred  and  forty-one  25-100  dollars,  due  sixty  days  after 
the  16th  August,  1836."  This  attachment  was  placed  in  the 
hands  of  T.  L.  Toulmin,  then  sheriff  of  Mobile  county,  on  the 
day  on  which  it  issued,  who,  on  the  same  day,  levied  it  on  a  ne- 
gro woman  named  Anna.  On  the  same  day,  the  defendant  in 
attachment  executed  a  bond,  with  Archibald  Campbell  as  his 
surety ;  conditioned,  that  if  he  was  cast  in  the  action,  that  he 
should  return  the  specific  property,  so  attachedj  to  the  proper  of- 
ficer, or  pay  and  satisfy  the  judgment  that  should  be  rendered 
against-  him.  Afterwards  a  judgment  was  rendered  against 
Phillips  for  one  hundred  and  forty-two  10-100  dollars,  besides 
costs  of  suit.  On  the  10th  January,  1837,  zl  fieri  facias  was  is- 
sued on  this  judgment,  and  placed  in  the  hands  of  the  plaintiff  in 
error,  who  was  then  sheriff  of  Mobile,  wliich  he  returned,  "  no 
property  found." 

At  the  term  of  the  circuit  court  holden  in  the  spring  of  the  year 
1843,  the  plaintiff  in  the  judgment  moved  for  a  judgment  against 
Magee,  as  sheriff,  for  the  failure  by  him  to  endorse  on  the  replevy 
bond  executed  by  Phillips  and  his  surety,  that  the  same  was  for- 
feited— having  first  given  five  days'  notice  of  the  time  when  the 
motion  would  be  made.  From  a  bill  of  exceptions,  sealed  at  the 
hearing  of  the  motion,  it  appears  that  the  bond,  when  taken,  was, 
with  the  attachment,  returned  to  the  clerk's  office,  where  it  re- 
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mained  until  about  the  14th  June.  1837,  when  it  was  placed  in 
Magce's  liands,  who  eudorscil  it  as  follows : 

"  By  the  request  of  Robert  G.  Gordon,  I  demanded  the  negro 
named  in  the  within  bond  of  Archibald  Campbell,  the  security 
to  this  bond — and  the  said  negro  was  not  given  up.  June  14th, 
1837.  Wm.  Magee,  Slv ft'  M.  C." 

That  it  was  not  shown  or  handed  to  Magee  upon  the  determi- 
nation of  the  suit,  or  when  the  execution  was  issued.  It  was 
further  proved,  that  it  had  been  the  invariable  practice  in  pro- 
ceedings of  the  kind,  for  the  clerk,  or  plaintitT's  counsel,  to  hand 
the  sheriff  the  bond  when  the  execution  issued,  and  for  the  sheriff 
thereupon  to  make  a  demand,  and  enter  a  forfeiture  of  the  same, 
if  the  property  was  not  delivered  according  to  the  condition. 
Notwithstanding  these  facts  were  shown  to  the  court,  a  judg- 
ment was  rendered  against  the  sheriff,  pursuant  to  the  motion. 

Lesesne,  for  the  plaintiff  in  error. 

COLLIER,  C.  J. — The  act  of  1812,  in  connection  with  that 
of  1829,  enacts,  that,  on  the  forfeiture  of  any  bond  given  to  a  she- 
riff* or  coroner  for  the  forthcoming  of  property  levied  on  by  him 
in  virtue  of  an  execution,  it  shall  be  his  duty  to  return  the  bond 
and  execution  within  ten  days  thereafter,  to  the  clerk  of  the  court 
from  which  it  issued,  with  the  necessary  endorsement  thereon  of 
forfeiture.     And  if  he  shall  fail  to  comply  with  the  provisions  of 
the  act  in  this  respect,  he  shall,  upon  five  days'  notice,  be  liable 
to  the  motion  of  4he  plaintiff  in  «kecution,  to  be  made  before  the 
court  from  which  the  execution  issued ;  and,  upon  the  default  of 
the  sheriff  or  coroner  being  shown,  the  court  shall  enter  judg- 
ment against  him,  and  such  of  liis  sureties  as  shall  have  had  the 
notice  prescribed,  for  the  sum  due  on  the  execution,  with  ten  per 
cent  damages,  and  all  costs.     [Clay's  Dig.  215,  sec.  73.]    By 
the  statute  of  1828,  it  is  provided,  where  a  claim  is  interposed  to 
property  levied  on  by  execution,  and  a  trial  had,  it  shall  be  the 
duty  of  the  jury,  in  all  cases,  when  they  find  the  property  subject 
to  the  execution,  to  find  the  value  of  each  article  separately  ;  and 
if  the  claimant  shall  fail  to  deliver  the  same,  or  any  part  thereof, 
when  required  by  the  sheriff',  it  shall  be  the  duty  of  the  sheriff,  to 
go  to  the  clerk  and  endorse  such  failure  on  the  bond  which  he 
has  returned,  with  a  copy  of  the  execution.     Whereupon,  the 
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bond  shall  have  the  force  and  effect  of  a  judgment,  and  execution 
shall  issue  against  the  claimant  and  his  sureties,  for  the  value  of 
the  property  not  delivered,  with  interest  from  the  date  of  the  ver- 
dict. [Clay's  Dig.  213,  §  04.]  The  attachment  law  of  1833  di- 
rects, that  all  replevin  bonds,  or  bonds  for  the  trial  of  the  right  of 
property,  taken  on  the  levy  of  an  attachment,  shall  be  lodged 
with  the  clerk  of  the  court  to  which  the  process  is  returnable ; 
and  should  there  be  any  forfeiture  of  the  condition  of  such  bond, 
the  officer  taking  the  same  shall  forthwith  enter  thereon  the  ne- 
cessary endorsement  of  forfeiture ;  and  the  clerk  shall  imme- 
diately issue  execution  on  the  same  against  all  the  obligors  there- 
in :  which  duties  of  clerks  and  other  officers  shall  be  performed 
under  all  the  penalties  and  responsibilities  prescribed  in  cases  of 
the  forfeiture  of  forthcoming  bonds,  and  bonds  for  the  trial  of  the 
right  of  property  in  other  cases :  Provided,  That,  for  satisfactory 
cause  shown,  any  of  the  judges  may  supersede  such  execution, 
either  wholly  or  in  part,  &c.     [Clay's  Dig.  57,  sec.  11.] 

In  respect  to  a  forthcoming  bond,  it  is  retained  by  the  officer 
levying  the  execution,  and  the  appropriate  return  thereon,  if  its 
condition  has  not  been  complied  with,  is,  that  it  is  forfeited.  If 
property,  to  which  a  claim  has  been  asserted,  has  been  adjudged 
liable  to  the  satisfaction  of  the  plaintiff's  execution,  a  mandate  is- 
sues for  the  sale  thereof  In  order  to  perform  this  duty,  the  she- 
riff must  demand  it  of  the  claimant,  and  if  it  is  not  delivered,  the 
appropriate  return  is  made  by  an  endorsement  of  the  fact  on  the 
bond,  viz  :  that  its  condition  has  been  forfeited.  But,  in  the  pre* 
sent  case,  an  execution  issued  to  the  sheriff  requiring  him  to 
make  the  amount  of  the  judgment,  without  informing  him  whe- 
ther the  suit  had  been  commenced  by  attachment,  or  that  a  reple- 
vy bond  had  been  executed  ;  and  so  far  as  the  execution  was 
concerned,  his  duty  was  to  make  the  money  thereon,  if  possible, 
or  return  that  the  defendant  had  no  property  within  his  county 
from  which  the  money  could  be  made.  In  the  two  former  cases, 
the  sheriff  is  informed  that  there  is  a  bond,  and  the  law  points  out 
his  duty  in  regard  to  it ;  in  the  latter,  he  has  no  such  information, 
unless  it  is  communicated  to  him  otherwise  than  by  the  execution. 
Even  if  the  office  of  sheriff  should  continue  to  be  filled  until  after 
the  execution  was  issued,  by  the  same  individual  who  took  the 
bond,  it  is  not  probable  that,  in  a  county  where  many  suits  were 
brought,  he  would  remember  the  fact  of  its  execution ;  much  less 
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probable  is  it,  that  one  who  succeeded  him  in  the  sheriffalty  should 
possess  such  knowledge.  True,  it  is  competent  for  the  Legis- 
lature to  charge  a  sheriff  with  such  knowledge,  and  to  inflict  a 
penalty  as  the  consequence  of  ignornnce  ;  but  to  imluce  a  court 
so  to  interpret  its  meaning,  the  legislative  will  must  be  expressed 
in  terms  so  explicit  and  uni>erative,  as  to  exclude  construction. 
This,  we  believe,  has  not  been  done  by  the  act  of  1833.  That 
statute  requires  the  officer  taking  the  bond  to  lodge  the  same 
with  the  clerk  of  the  court  to  which  the  attachment  is  returnable. 
It  then  provides,  that  if  the  condition  is  forfeited,  the  sheriff,  or 
other  executive  officer  shall  endorse  the  forfeiture  thereon  ;  but  it 
does  not  prescribe  at  what  precise  titnc  the  forfeiture  takes  place, 
whether  any,  or  what  act  is  necessary  in  order  to  such  a  result. 
There  is  much,  then,  left  to  construction. 

We  will  not  undertake  to  say  that  the  defendant  in  attachment 
and  surety  are  not  bound  to  take  notice  of  the  determination  of 
that  suit,  and  if  the  former  be  cast  therein,  to  return  the  specific 
property  without  any  demand  thereof,  and  upon  -such  default  a 
forfeiture  might  not  be  endorsed  ;  although  no  express  notice  has 
been  given,  or  demand  actually  made.  This  question  need  not 
be  considered.  But  we  think  that  the  statute  is  not  so  inflexible 
as  to  require  the  sheriff',  mero  motu,  to  go  the  clerk's  office,  obtain 
the  bond  and  endorse  it  forfeited.  If  such  were  the  proper  con- 
struction of  the  act,  as  a  prudential  step,  the  sheriff  should  inquire 
in  respect  to  every  execution  returned  "  no  properly  found,"  if 
the  defendant's  property  had  been  attached,  and  a  replevy  bond 
given.  To  answer  this  inquiry,  the  clerk  would  find  it  necessary 
to  examine  the  papers  in  each  of  such  cases.  The  inconvenience 
of  such  a  practice,  if  there  were  no  other  objection,  should  in- 
cline us  very  strongly  against  a  construction  which  superinduced 
such  a  consequence.  Besides,  would  a  mistake  of  the  clerk,  in 
giving  the  information,  relieve  the  sheriff  from  liability? 

This  view  has  led  us  to  the  conclusion,  that  the  sheriff  is  not 
bound  to  make  the  endorsement  which  the  statute  contemplates, 
until  he  is  informed,  in  order  that  he  may  do  so,  that  a  bond  was 
taken  and  lodged  in  the  clerk's  office.  Even  then,  he  must  have 
reasonable  time  to  perform  this  duty,  and  cannot  be  required  to 
suspend  all  other  business  until  it  is  done.  What  we  have  said  is 
decisive  of  the  case  ;  and,  without  considering  the  other  questions 
raised  upon  the  record,  we  have  only  to  add,  that  the  judgment 
of  the  circuit  court  is  reversed,  and  the  cause  remanded. 
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NABORS  V.  THE  STATE. 

1.  A  finding  b}'  the  jury  that  the  prisoner  is  guilty  on  tlie  first  charge,  when  the 
indictment  contains  more  than  one  count,  will  be  considered  as  affirming  that 
he  is  guilty,  as  charged  in  the  first  count  of  the  indictment,  and  not  guilty  as 
charged  in  the  other  counts. 

2.  One  may  be  convicted  and  sentenced  on  an  indictment  for  stealing  a  slave, 
as  a  case  of  grand  larceny,  where  its  value  exceeds  twenty  dollars,  and  the  of- 
fence is  not  attended  with  tlie  circumstances  of  aggravation,  specified  in  the 
18th  section  of  the  4th  chapter  of  the  penal  code,  before  it  was  repealed  and  ro* 
cnacted  in  otlier  terms. 

3.  When  the  term  of  a  circuit  court  is  limited  to  one  week,  it  expires  on  Saturday 
night  at  12  o'clock,  as  no  judicial  action  can  be  had  on  Sunday,  and  a  verdict 
rendered  after  that  hour,  is  irregular,  and  and  v.'ill  not  sustain  a  conviction. 

Writ  of  Error  to  the  Circuit  Court  of  Pike  county. 

Nabors  was  indicted  at  spring  term,  1843,  of  the  circuit  court 
of  Pike  county,  for  slave  stealing.  The  indictment  contains  se- 
veral counts,  and  the  first  charges,  that  he,  on  the  1st  day  of  Sep- 
tember, 1842,  in  Pike  county,  a  negro  boy  slave,  named  Nathan, 
of  the  value  of  three  hundred  dollars,  of  the  goods  and  chattels  of 
one  Henry  M.  Herrin,  then  and  there  being  found,  feloniously 
did  steal,  take  and  carry  away,  against  the  peace  and  dignity  of 
the  State  of  Alabama. 

The  jury  returned  a  verdict  "of  guilty  on  the  first  charge,"  and 
the  court  thereupon,  sentenced  him  to  seven  years  imprisonment 
in  the  penitentiary. 

A  bill  of  exceptions  was  taken  at  the  trial,  from  which  it  ap- 
pears, that  the  hour  of  12  o'clock,  on  Saturday  night,  had  arrived, 
and  the  jury  being  then  out  on  said  cause,  and  not  having  agreed 
on  their  verdict,  as  to  the  guilt  or  innocence  of  the  defendant,  he, 
by  his  counsel,  moved  the  court  to  have  the  case  arrested  from 
the  jury,  on  the  ground  that  the  christian  sabbath  had  arrived, 
and  the  six  days  allowed  by  the  statute  for  holding  the  court,  had 
elapsed,  and  therefore,  that  any  action  by  the  court  or  jury,  would 
be  extra  judicial,  and  of  no  effect.  This  motion  was  overruled, 
and  the  jury  was  allowed  to  retain  the  case  until  the  hour  of  two 
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o'clock,  A.  M.,  on  said  Sabbath  morning,  when  they  returned 
with  a  verdict  of  guilty — to  all  which,  the  prisoner  excepted. 

Harris,  for  the  prisoner,  made  the  following  points: 

1.  That  the  verdict  was  uncertain  and  insufficient 

2.  That  the  offence  charged  in  the  first  count  of  the  indictment, 
is  not  good,  under  the  statute,  in  force  when  the  act  was  commit- 
ted—[Meek's  Sup.  220,  §  18,]  nor  is  slave  stealing  an  offence  at 
common  law. 

3.  The  act  under  which  the  indictment  is  framed,  was  repeal- 
ed pending  the  prosecution.     [Act  of  1 1  th  February,  1 843.] 

4.  The  conviction  is  void,  as  having  taken  place  on  a  Sunday, 
and  after  the  term  of  the  court  had  legally  expired.  [A^ed  v. 
The  State,  7  Porter,  213;  Love  v.  The  State,  4  Ala.  Rep.  N.  S. 
173;  The  State  v.  McLemore,  2  Hill's  S.  C.  680;  0  American 
Com.  Law  Cases,  260,  note.] 

5.  F.  Rice,  for  the  Attorney  General,  insisted,  that  as  the  in- 
dictment was  good  for  an  offence  at  common  law,  tlie  prisoner, 
under  the  26th  section  of  the  8th  chapter  of  the  Penal  Code,  [Clay's 
Dig.  442,  §  26,]  ought  to  receive  the  statute  sentence. 

2.  The  act  substituted  in  the  place  of  that  repealed,  provided 
no  new  or  additional  punishment,  therefore,  the  prisoner  can  be 
sentenced  under  the  act  in  force  when  the  offence  was  commit- 
ted. [People  v.  Reader,  12  Wend.  425;  People  v.  Phelps,  5 
Wend.  10.] 

3.  Although  the  court  might  properly  have  discharged  the  ju- 
ry under  the  circumstances,  yet  it  was  not  bound  to  do  so,  nor  is 
the  verdict  void  for  having  been  returned  on  Sunday  morning. 

GOLDTHWAITE,  J.— 1.  The  first  point  presented  here,  is 
not  materially  different  from  one  decided  by  us  at  a  previous  day 
in  this  term,  in  the  case  of  Nancy  v.  The  State.  There,  the  find- 
ing of  the  jury  extended  only  to  a  part  of  the  charge  contained 
in  the  sole  count  of  the  indictment,  yet  we  consiifcred  the  finding 
as  good  for  so  much  of  the  offence  as^t  stated,  and  that  it  was 
equivalent  to  an  acquittal  of  the  residue  of  the  charge.  Here,  the 
verdict  clearly  refers  to  the  first  count  of  the  indictment,  and 
may  properly  be  considered  as  an  affirmation  of  the  prisoner's 
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guilt,  in  manner  and  form  as  thereby  charged,  and  that  he  is  not 
guilty  of  the  charges  contained  in  the  other  counts. 

2.  The  next  inquiry  is,  whether  the  prisoner  can  lawfully  be 
sentenced  to  receive  any  punishment  upon  this  verdict,  and  if 
any,  what  that  punishment  ought  to  have  been. 

It  is  said,  that  slave  stealing,  was  provided  to  be  punished  by 
a  particular  statute  in  force  when  this  felony  was  committed,  but 
that  it  was  afterterwards  repealed.  We  shall  not  consider  the 
effect  of  the  repeal  of  the  statute,  because  whatever  that  may  be 
upon  the  prisoner's  case,  it  is  certain,  the  count  under  which  he 
has  been  convicted,  is  not  framed  with  reference  to  that  enact- 
ment, which  was  in  these  terms:  Every  person  who  shall  in- 
veigle, steal,  carry  or  entice  away  any  slave,  without  the  consent 
of  such  slave,  or  shall  hire,  aid  or  counsel  any  person  to  inveigle, 
steal,  carry  or  entice  away,  as  aforesaid,  any  such  slave,  with  a 
view  to  convert  such  slave  to  his  own  use,  or  to  the  use  of  any 
other  person,  or  to  enable  such  slave  to  reach  some  other  State 
or  country,  where  such  slave  may  enjoy  freedom,  such  person  on 
conviction  shall  be  punished  by  confinement  in  the  penitentiary, 
not  less  than  ten  years,     [Meek's  Sup.  220,  §  18.] 

Now  it  will  be  evident,  on  looking  at  this  enactment,  that  it  on- 
ly covers  the  case  of  stealing  a  slave  without  his  consent,  and 
with  the  particular  views,  or  one  of  them,  indicated  by  the  terms 
used.  It  may  be  asked  how  was  the  stealing  of  a  slave  with  his 
consent,  punished?  It  is  in  effect  urged,  that  it  was  not  punisha- 
ble by  law,  as  there  is  no  statute  expressly,  and  in  terms,  cover- 
ing such  a  larceny;  and  it  is  said  that  slave  stealing  was  not  an 
offence  known  to  the  common  law. 

Waiving  the  consideration  of  the  argument  in  that  aspect,  it  is 
a  sufficient  answer  that  slaves  have  always,  in  this  State,  been 
considered  as  property,  and  are  within  the  general  terms,  goods 
or  chattels.  When,  therefore,  the  57th  section  of  the  4th  chap- 
ter of  the  Penal  Code,  provides  that  the  larceny  of  money,  goods 
or  chattels,  &c.  &c.  when  the  value  of  the  property  stolen  ex- 
ceeds 20  dollars^ "shall  be  punished  by  imprisonment,  for  not  less 
than  two,  nor  more  than  live  years,  in  the  penitentiary,  there  is 
no  doubt  with  us,  that  it  includes  all  cases  of  slave  stealing  not 
included  in  the  statute.  We  have  already  shown  that  the  offence 
with  which  the  prisoner  is  charged  and  convicted,  is  not  within 
the  statute  then  in  force,  and  therefore,  it  is  entirely  immaterial,  to 
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consider  what  is  the  effect  of  its  repeal  and  re-enactment  in  the 
form  we  now .,  Hnd  it.  Bat,  being  convicted  of  grand  larceny 
under  the  terms  of  the  section  betbre  referred  to,  he  was  liable 
under  this  conviction,  if  it  can  be  sustained  at  all,  to  be  sentenced 
lor  a  term  not  less  than  two  nor  more  than  five  years. 

3.  The  remaining  question  is  one  of  considerable  importance 
in  its  connexion  with  public  morals,  but  more  so  with  reference  to 
the  administration  of  criminal  justice.  The  position  assumed  by 
the  prisoner's  counsel,  is,  that  the  circuit  court  should  have  dis- 
charged the  jury  from  the  further  consideration  of  this  case  upon 
the  coming  of  the  hour  of  12  o'clock  on  Stiturday  night,  as  the 
Sabbath  then  commenced,  and  the  term  expired  by  its  legal  limi- 
tation. 

The  act  directing  that  the  circuit  court  of  Pike  county  shall 
be  held  one  week,  as  distinguished  from  six  judicial  days,  does 
not,  as  we  think,  authorise  the  conclusion  that  any  change  was 
intended  to  be  made  in  the  law,  with  respect  to  the  Sabbath. — 
This  day,  from  a  very  remote  period,  has,  by  the  common  law, 
been  regarded  as  dies  non  juridicus,  and  we  have  been  able  to 
find  no  precedent  where  a  judicial  act  has  been  sustained,  if  done 
on  that  day.  On  the  contrary,  there  are  many  cases  reported, 
where  the  judgment  of  inferior  courts  have  been  reversed,  because 
then  given.  [7  Comyn's  Digest,  399;  Temps.  B.  3.]  In  the  case 
of  Swann  v.  Broome,  [3  Burr,  1595,]  the  subject  was  fully  ex- 
amined, and  the  conclusion  was,  that  no  judicial  act  whatever, 
could  be  performed  on  that  day.  Our  ditficulty  has  not  been, 
that  Sunday  is  not  dies  non  juridicus,  but  whether  this  convic- 
tion ought  not  to  be  sustained  from  the  ncessity  of  tlie  case,  but, 
perhaps,  this  is  more  imaginary  than  real,  as  the  same  difficulty 
may  frequentl5'occur  whenever  a  term  is  liimed.  It  is  impossible 
to  foresee  that  a  jury  may  always  agree  upon  a  verdict  before 
the  term  expires;  and  therefore,  the  difficulty  would  not  be  avoid- 
ed if  Sunday  was  stricken  from  the  calendar.  It  is  abundantly 
clear  by  the  common  law,  that  a  jury  was  not  necessarily  dis- 
charged because  of  the  intervention  of  a  Sunday;  and  this  is 
shown  by  many  of  the  elder  cases  referred  to  by  us,  in  the  case 
of  Ned  V.  The  State,  [7  Porter,  187,]  which  show  that  juries 
were  carried  by  the  judges,  from  court  to  court,  in  the  same  cir- 
cuit. But  when  the  court  is  limited  to  one  week,  as  no  judicial 
act  can  be  performed  on  Sunday,  the  term  necessaiily  expires  at 
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the  hour  of  12  6n  Saturday  night;  and,  in  this  case,  when  that 
hour  arrived,  nothing  remained  of  the  powers  of  thog;ourt,  but  those 
necessary  to  declare  that  its  functions  had  ceased,  and  to  re- 
mand the  prisoner.  It  has  been  a  serious  question  with  us,  how 
the  precise  time  is  to  be  ascertained,  but  there  can  be  no  other 
mode  than  to  rest  this  matter  with  the  presiding  judge,  whose 
opinion  must  of  necessity  be  final  and  conclusive. 

This  conclusion  renders  it  necessary  that  the  judgment  of  the 
circuit  court  should  be  reversed  entirely,  and  remanded  for  a  trial 
de  novo,  upon  all  the  counts  of  the  indictment,  and  we  may  re- 
mark further,  that  if  the  verdict  had  been  allowed  to  stand,  no 
judgment  could  have  been  rendered  on  it,  except  for  the  punish- 
ment of  grand  larceny,  and  this  is  because  the  additional  punishment 
provided  by  the  18th  section  of  the  4th  chapter  of  the  Penal 
Code,  creates  a  distinct  offence,  and  therefore,  is  not  governed  by 
the  26th  section  of  the  5th  chapter. 

Reversed  and  remanded. 


ROBINSON  V,  GARTH. 

1.  Sales  of  land  by  sheriffs,  under  execution,  are  within  the  statute  of  frauds. 

2.  The  sheriff  is  the  agent  of  the  purcliaser,  and  may  sign  his  name  to  a  memo- 
randum of  theparticularsof  the  sale,  so  as  to  satisfy  the  requisition  of  the  statute 
of  frauds — and  a  statement  in  writing,  made  by  the  sheriff  at  the  time  of  the 
sale,  describing  thclandBoid  by  its  designation  attlic  land  office — the  prico  at 
■which  it  sold — and  the  name  of  the  purchaser,  is  a  sufficient  memoranduoi  or 
note  in  writing,  within  the  statute  of  frauds. 

3.  If  the  purchaser  refuse  to  comply  with  the  terms  of  the  sale,  the  sheriff  may 
re-seli  the  land,  and  bring  an  action  in  his  own  name  against  the  original  pur. 
chaser,  if  the  land  sell  for  less  than  was  bid  for  at  the  first  sale,  for  the  breach 
of  his  contract— and  will  be  liable  for  the  amount  so  recovered  in. his  official  ca 
pacily,  to  those  entitled  to  the  proceeds. 

4.  In  an  action  brought  by  the  sheriff,  after  a  re-sale,  the  memorandum  of  the  ori 
ginal  sale  made  by  himself,  will  not  he  competent  evidence  to  establish  tba 
fact  that  such  sale  was  made. 

,  JEbbor  to  the  Circuit  Court  of  Morgan. 
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The  action  was  brought  by  the  plaintiff  in  error,  as  sheriff  of 
Madison,  to  recover  from  the  defendant  in  error  .the  differencp  be- 
tween the  sum  bid  by  him  lor  several  tracts  of  landf  sold  under 
execution,  and  the  price  for  which  they  were  subsequently  sold 
on  liis  refusing  tocortiplctc  the  purchase. 

Upon  the  trial,  the  plaintiff  proved  that,  as  sheriff  of  Madison 
county,  he  exposed  to  sale  six  parcels  of  land,  as  the  jiroperty  of 
Jolm  Blevins,  under  and  by  virtue  of  executions  against  him,  hav- 
ing duly  advertised  the  sale.  That  at  the  sale,  this  defendant  bid 
the  sums  mentioned  in  the  declaration,  which  was  the  last  and 
highest  bid  ;  and  that  the  land  was  knocked  down  to  him,  and  that 
as  each  tract  was  knocked  down,  he  made  an  entry  of  the  same. 

The  plaintiff  then  offered  in  evidence  a  small  memorandum 
book,  containing  an  entry  in  the  words  and  figures  following : 

"  Sales  of  John  Blevins'  land,  sold  at  sherifi''s  sale  on  Monday 
the  1st  day  of  August,  1842  ;  to  whom  sold  ;  and  at  what  price 
land  sold. 

The  southwest  1-4  of  section  30,  township  4,  range  2,  east — 
Jesse  W.  Garth— §510. 

Southeast  1-4  of  section  24,  township  4,  range  1,  east— ^Jcsse 
W.  Garth— 8830. 

Southeast  1-4  of  section  19,  township  4,  range  2,  east — Jesse 
W.  Garth— $425. 

Southwest  1-4  of  section  19,  township  4,  range  2,  east — Jesse 
W.  Garth— «1 100. 

Northeast  1-4  of  section  30,  township  4,  range  2,  east — Jesse 
W.  Garth— 8340. 

Southeast  1-4  of  section  30,  township  4,  range  2,  east — Jesse 
W.  Garth— 8335. 

30  per  cent,  discount  on  specie — 83,540  00.** 

The  plamtiff  proved  that  the  entry  was  in  his  hand  writing, 
but  the  witness  could  not  say  whether  the  entry  was  the  same 
which  was  made  when  the  land  was  knocked  dovm.  That 
about  an  hour  after  the  sale,  the  witness,  and  plaintiff  and  defend- 
ant were  all  in  a  room  together,  conversing  about  the  sale  ;  that 
the  plaintiff  produced  themiemorandum  book — that  there  was 
then  no  disagreement  about  the  purchase,  but  both  parties  spoke 
of  it  as  if  it  was  to  be  performed. 

The  plaintiff  then  produced  a  deed  from  the  plaintiff,  as  shoriffi 
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to  the  defendant  for  the  lands  so  sold,  dated  1st  August,  1842,  on 
the  back  of  which  was  the  following  memorandum : 

«  I,  Jess*  W.  Garth,  acknowledge  the  presentation  of  the  with- 
in deed,  and  waive  all  formality  in  the  matter.     Augut  27,  1842. 

J.  W.  Garth. 
Test,  Abner  Tate." 

He  also  proved  by  said  Tate,  that  the  defendant,  at  the  same 
time,  said  that  the  money,  owing  by  him  for  said  lands,  must  be- 
paid  ;  that  the  Bank  at  Decatur  was  to  have  furnished  it,  but  had 
not  as  yet  done  so.  The  plaintifT  also  proved  the  judgments  un« 
der  which  the  sale  was  made ;  that  the  sale  was  made  by  virtu© 
of  executions  then  in  the  hands  of  the  sheriff;  the  tender  of  a 
deed ;  and  re-sale  of  the  lands,  as  stated  in  the  declaration. 

Whereupon  the  court  charged  the  jury,  that  the  statute  of 
frauds  was  an  efTectual  bar  to  the  plaintiff's  action  upon  the  evi- 
dence ;  and  that  the  whole,  nor  any  part  of  it,  was  sufficient  to- 
take  the  case  out  of  the  statute  of  frauds. 

The  jury  having  rendered  a  verdict  for  the  defendant,  andl 
judgment  accordingly,  the  plaintiff  prosecutes  this  writ,  and  as^ 
signs  for  error  the  charge  of  the  court. 

McClung,  S.  Parsons  and  Hopkins,  for  plaintiff  in  error,  con- 
tended, 

1.  That  sherifTs  sales  were  not  within  the  statute  of  frauds  ; 
and  that  if  they  were,  the  sheriff's  return  was  a  sufficient  memo- 
randum in  writing.  [Nichol  v.  Ridley,  5  Yerger ;  1  Vesey,  sen.. 
221 ;  Roberts  on  Frauds,  114,  note  57.] 

2.  That  the  memorandum  made  by  tlie  plaintiff  was  sufficient 
to  take  the  case  out  of  the  statute,  as  he  is  the  agent  of  both  par- 
ties, and  the  memorandum  is  evidence  for  him  in  a  suit  brought 
in  his  own  name.  [7  S.  &.  R.  3G9  ;  7  Cowen,  310  ;  2  Caines, 
60 ;  2  Johns.  284  ;  14  id.  48;  8  id.  520  ;  7  Porter,  73  ;  1  How- 
ard, 210  ;  2  Taunton,  38 ;  4  id.  209  ;  3  V.  &  B.  57 ;  7  Leigh„ 
165  ;  24  Eng.  Com.  Law,  97.] 

3.  The  recognition  of  the  memorandum  of  the  sale  by  the  pur- 
chaser, when  it  was  shown  to  him,  is  -sufficient  to  bind  him ;  and 
slight  proof  of  such  subsequent  assent  will  suffice.  [Paley  on 
Agency,  145 ;  Story  on  Agency,  245 ;  Theo.  on  P.  &  S.  20  ; 
8  B.  &  C.  448  ;  2  M.  &  R.  564 ;  5  Esp.  N.  P.  C.  190  ;  1  Camp. 
513  ;  3  id.  447  ;  4  Bingham,  727 ;  1  Moore  &  P.  761.] 
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4.  The  deed  tendered  to  the  defendant  contaiited  the  contract 
in  full,  and  the  acknowledgment  on  the  back  of  it  sufiit'ient  to 
take  the  case  out  of  the  statute.  [1  Bingham,  9 ;  1  Vesey,  sr.  6 ; 
1  Wilson,  118  ;  1  B.  &  P.  238  ;  Roberts  on  Frauds,  124  ;  3  At- 
kins, 503 ;  9  Vesey,  253,  291  ;  1  Peters,  6^10 ;  1  H.  &  G.  139.] 

5.  The  court  erred  in  passing  on  the  sufficiency  of  the  proof. 
[4  Porter,  321.] 

6.  The  sheriff  was  authorized  to  make  the  re-sale,  and  hold 
the  defendant  responsible  for  the  difference  in  price.  [5  Porter, 
169;  7  id.  73.] 

7.  As  it  respects  the  right  pf  the  plaintiff  to  introduce  his  own 
memorandum  to  take  the  case  out  of  the  statute,  they  contended 
that  the  case  of  Fairbrother  v.  Simons,  [5  B.  &  A.,]  in  which  it 
was  held  that,  when  the  auctioneer  brought  the  suit,  he  could  not 
introduce  his  own  memorandum,  w^as  not  sustained  by  the  case 
in  2  Campbell,  203,  on  which  it  was  founded  ;  and  is  of  doubtful 
authority  even  in  England,  as  it  was  questioned  in  the  case  of 
Bird  V.  Boulton,  [4  B.  &  A.  443,]  and  that  on  principle,  the  case 
could  not  be  sustained. 

Cooper,  contra.  Sheriff's  sales  are  within  the  statute  of 
frauds.  [2  Caine's  Rep.  61;  2  Johns.  Rep.  248;  8  ib.  521;  2  B. 
&C.945;3S.  &P.  411.] 

A  party  to  a  contract  cannot  act  as  the  agent  of  the  other  par- 
ty, so  as  to  enable  him  to  sign  for  the  other.  [2  Campbell,  203; 
Paley  on  Agency,  242;  Babbingtonon  Auc.  69,  71;  Theo.  on  P. 
<k  S.  226;  2  Chitty's  Rep.  205.] 

To  establish  the  difference  between  a  levy  and  sale  of  goods 
and  lands  under  aji.fa.,  he  cited  5  Yerger,  227;  10  id.  328;  4 
Hawks,  203;  3  Ohio  Rep.  404.] 

He  further  contended,  that  the  sheriff  could  not  maintain  this 
action;  but  that,  if  an  action  would  lie,  it  must  be  brought  in  the 
name  of  the  plaintiff  in  execution,  who  alone  was  injured  by  the 
conduct  ol  the  purchaser. 

ORMOND,  J. — The  question,  whether  sales  of  land,  by  the 
sheriff  under  execution,  are  within  the  statute  of  frauds,  is  one  of 
^reat  moment,  and  of  some  difficulty.  The  publicity  of  these 
sales  may  remove  some  of  the  d<yigers  from  perjury  to  which 
private  sales  of  land  might  be  subject ;  but  this  is  an  argument 
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which  would  apply  with  almost  equal  force  to  ordinary  sales  of  land 
by  auction,  which  are  confessedly  within  the  statute.  There  would 
be  some  more  plausibility  in  the  argument,  if  the  sale  by  the  sheriffj 
ipso  facto,  divested  the  title  to  the  land  out  of  the  defendant  in 
execution,  and  vested  it  in  the  purchaser;  but  such  is  not  the  fact. 
The  purchaser,  at  sheriff's  sale,  acquires  no  title  to  the  land  until 
he  pays  for  it  and  obtains  the  sheriff's  deed,  which  the  statute,  au- 
thorizing the  sale  of  land  under  execution,  directs  the  sheriff  to 
make,  and  which,  when  made,  conveys  to  the  purchaser  the  le- 
gal  title  of  the  defendant  in  execution  to  the  land.  [Clay's  Dig. 
205,  §  17;  216,  §  76.]  This  is  very  conclusive  to  show,  that  the 
Legislature  did  not  intend  to  withdraw  sheriffs'  sales  of  land  from 
the  operation  of  the  statute  of  frauds,  but  that  such  sales  were  to 
be  evidenced  in  the  same  manner  as  other  sales  of  land  are  re- 
quired to  be  by  that  statute.  Such  has  been  the  deci- 
sion in  other  States  on  a  similar  statute,  as  shown  by  the  citations 
of  the  defendant  in  error. 

In  Adams  v.  McMillan,  [7  Porter,  73,]  it  was  held,  after  a  re- 
view of  the  authorities,  that  an  auctioned',  upon  the  sale  of  land, 
was  the  agent  of  the  purchaser;  and  that  his  writing  the  name  of 
the  purchaser  on  the  memorandum  of  sale  immediately  on  re- 
ceiving the  bid  and  knocking  down  the  hammer,  is  a  sufficient 
signing  of  the  contract  within  the  statute  of  frauds.  The  sheriff 
is  certainly  as  much  the  agent  of  the  parties  in  a  sale  of  land  un- 
der execution,  as  an  auctioneer  -in  an  ordinary  sale  by  auction. 
All  the  reasoning  which  applies  to  the  latter,  acquires  increased 
force  when  considered  in  reference  to  the  former,  as  the  sheriff 
is  not  only  the  agent  of  the  parties,  but  the  accredited  officer  of 
the  law,  acting  under  the  sanction  of  an  oath.  Such  being  the 
case,  we  are  very  clear  that  the  memorandum  of  the  sale  offered 
in  evidence,  if  in  fact  made  by  him  at  the  time  of  the  sale,  was 
such  a  memorandum  or  note,  in  writing,  of  the  contract,  as  would 
satisfy  the  statute  of  frauds.  It  contains  all  the  necessary  con- 
stituents of  the  contract — an  accurate  description  of  the  land  sold, 
the  price  to  be  paid  for  it,  and  the  name  of  the  purchaser;  and 
would  have  enabled  the  purchaser,  if,  on  tendering  the  money,  the 
sheriff  had  refused  to  execute  a  deed  for  the  land,  to  enforce  a  spe- 
cific performance  in  equity.  This  renders  it  unnecessary  that 
we  should  consider  the  effect  pf  the  deed,  subsequently  tendered 
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by  the  sheriff  as  a  memorandum,  or  note  in  ■writing,  under  the 
statute. 

In  the  case  of  Adams  v.  McMillan,  [7  Porter,  88,]  already  re- 
ferred to,  it  was  held,  that,  upon  tlie  refusal  of  a  purchas'er  of 
lands,  sold  at  public  auction,  to  comply  with  his  contract,  the  ven*' 
dor  had,  as  an  incident  of  the  contract  of  sale,  the  right  to  re-sell 
the  lands  by  auction — that  when  the  power  of  re-sale  was  one 
of  the  conditions  of  the  first  sale,  the  difference  between  the  two 
sales  would  be  the  measure  of  damages.  If  no  such  power  was 
reserved  at  the  first  sale,  then  the  difference  between  the  two 
vrouid  not  be  binding  on  the  jury  as  the  measure  of  damages,  but 
would  be  fit-  and  proper  testimony  to  be  received  by  them  as  d 
means  of  attaming  a  correct  conclusion,  that  both  sales  should 
be  fairly  conducted,  6cc. 

As  already  observed,  we  are  unable  to  perceive  any  difference 
in  this  respect  between  sheriffs'  sales  and  other  public  sales  of 
land  at  vendue.  The  decision,  therefore,  above  quoted,  applies  to 
this  case,  and  is,  in  our  opinion,  in  point,  as  to  the  right  of  re-sale^ 
[See,  also,  School  Commissioners  v.  Aikin,  5  Porter,  1G9.] 

Has  the  sheriff  the  right  to  maintain  an  action  for  the  breach 
of  this  contract?  Upon  this  point  of  the  case,  we  have  felt  much 
difficulty.  An  auctioneer  has  such  an  interest  in  the  article  en- 
trusted to  him  for  sale,  as  will  enable  him  to  maintain  an  actioil 
for  the  purchase  money  against  the  purchaser,  althougli  the  own- 
er of  the  goods  be  known.  This  principle  was  first  asserted  in 
the  case  of  Williams  v.  Millington,  [I  H.  B.  81.]  The  Chief  Jus^ 
tice,  in  the  course  of  his  ojiinion,  says:  «It  is  not  a  tnie  position 
that  two  persons  cannot  bring  separate  actions  for  the  same 
cause.  The  carrier  and  the  owner  of  goods  may  each  bring  ac- 
tions on  a  tort;  the  factor  and  owner  may  each  have  actions  on 
a  contract."  And  by  the  whole  court,  the  action  was  held  to  be 
maintainable.  [See,  also,  Coppin  v.  Walker,  7  Taunton,  237; 
and  Coppin  v.  Craig,  ib.  243.] 

The  sheriff,  like  the  auctioneer,  has  not  only  an  interest  in  the 
thing  sold  and  the  proceeds  to  pay  his  commissions  and  fees  of  of- 
fice, but  he  has  an  interest  and  right  to  the  proceeds  of  the  sale, 
as  the  appointed  organ  of  the  law  for  that  purpose,  to  enable  him 
to  obey  its  mandate  and  bring  the  proceeds  into  court.  We  do 
not  doubt  that  those  for  whom  the  sheriff  acts,  and  who  are  inte- 
rested in  the  money  to  be  recovcrcd,  may  also  maintain  the  ac-^ 
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tion;  but,  in  practice,  great,  if  not  insurmountable  difficulties 
•would  be  encountered  if  the  action  were  brought  in  the  name  of 
the  plaintiffin  execution.  It  would  frequently  happen  that  many 
persons,  as  plaintiffs  in  execution,  w^ould  be  interested  in  the  same 
funds;  and,  if  not  sufficient  to  satisfy  all,  the  most  embarrassing 
questions  would  arise  in  settling  priorities  of  rights,  as  it  would  be 
necessary  that  each  should  sue  separately.  All  these  difficulties 
are  avoided  by  considering  the  sheriff,  as  in  fact  he  is,  a  trusteq 
for  the  benefit  of  all  interested  in  the  fund.  The  money,  when 
received  by  him,  would  be  received  in  virtue  of  his  official  cha- 
racter, and  for  which  he  would  be  responsible  as  for  money  re- 
ceived by  virtue  of  a  sale  under  execution. 

There  is  still  remaining  a  question  of  considerable  difficulty. 
It  is  whether  the  memorandum  of  the  contract  of  sale,  made  by 
the  sheriff,  can  be  offered  in  evidence,  when  the  action  is  brought 
in  his  name.  In  Wright  v.  Danah,  [S  Campbell,  203,]  the  me- 
morandum of  the  sale,  relied  on  to  take  the  case  out  of  the  statute 
of  frauds,  was  made  by  the  plaintiff  the  defendant  overlooking 
him  and  approving  it.  Lord  Ellenborough  held,  that  the  agent 
must  be  some  third  person,  and  could  not  be  the  other  contract- 
ing party. 

In  Fairbrother  v.  Simmons,  [5  Barn.  &  Aid.  333,]  the  precise 
question  we  are  now  considering  was  presented,  the  memoran- 
dum being  made  by  the  auctioneer,  and  the  suit  being  in  his  name. 
The  court  held  that,  although  the  auctioneer  may  be  considered 
as  the  agent  and  witness  of  the  parties,  yet  when  he  sues  as  one 
of  the  contracting  parties,  he  cannot  maintain  the  action  by  his 
own  testimony. 

Some  doubt  is  thrown  over  these  cases  by  the  remarks  of  the 
judges  in  the  case  of  Bird  v.  Boulter,  [4  Barn.  &,  Adol.  443;]  but 
the  question  was  not  presented  in  that  case.  The  action  was 
by  the  auctioneer,  but  the  memorandum  of  the  sale  was  made, 
not  by  the  auctioneer,  but  by  his  clerk,  who  was,  by  the  court, 
considered  as  the  agent  of  the  purchaser  for  that  purpose.  The 
difficulty  which  seemed  to  press  upon  the  court  in  regard  to  the 
cases  of  Wright  v.  Danah  and  Fairbrother  v.  Simmons,  was, 
that  the  liability  of  the  purchaser  should  not  depend  upon  the 
fact,  whether  the  action  was  brought  by  the  auctioneer  or  the 
pwner  of  the  goods;  and  that  is  certainly  true.  But  the  point 
vnder  consideration  in  those  cases,  as  in  this,  was  not  whether 
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the  defendant  was  liable,  but  whether  it  was  competent  to  estab- 
lish that  liability  by  the  testimony  of  a  party  to  the  record.  That 
is  a  question  about  which  it  is  apprehended  but  little  difficulty 
can  be  entertained.  The  sheriff,  as  plaintiff  on  the  record,  was 
liable  for  the  costs  of  the  suit,  and  had  also  a  direct  interest  in  the 
event  of  the  suit,  being  entitled  to  a  portion  of  the  money  sought 
«to  be  recovered,  and,  upon  well  established  principles,  was  in- 
competent either  to  testify  orally  to  the  jury  in  support  of  the 
interest  he  represented,  or  to  give  evidence  of  an  admission  or 
declaration  made  by  him  previous  to  the  suit  being  brought,  hav- 
ing the  same  object  in  view. 

These  principles  are  so  universally  recognized,  that  no  doubt 
whatever  could  have  arisen  as  to  their  correctness,  but  from  the 
fact  that  the  memorandum  made  by  the  sheriff  would  have  been 
competent  evidence  of  the  fact  of  the  purchase  of  the  lands  by 
the  defendant,  if  the  suit  had  been  in  the  name  of  the  plaintiff  in 
execution,  or  of  some  one  having  an  interest  in  the  proceeds  of 
the  sale.  Evidence,  to  be  competent,  must  be  so,  not  only  as  it 
regards  the  subject  matter  of  the  suit,  but  also  in  reference  to  the 
parties  on  the  record.  In  Blann  v.  Beal,  [5  Ala.  357,]  a  father 
brought  a  suit  against  the  clerk  of  the  county  court  for  issuing  a 
license  to  marry  his  daughter,  under  the  age  of  eighteen  years, 
without  his  consent.  To  prove  the  age  of  the  young  lady,  he 
relied  on  a  memorandum  made  by  himself  in  the  family  register 
of  births  many  years  before.  The  court  held,  that  although  this 
memorandum  would  have  been  evidence  of  the  facts  recited  in 
it,  in  a  suit  in  which  he  was  not  a  party,  as  a  declaratioiyzTi/e 
litem  motam,  by  one  who  knew  the  fact  and  had  no  motive  to 
misrepresent  Tt,  that  it  was  not  evidence  for  him  in  a  suit  in  which 
he  was  a  party  on  the  record.  The  principle  of  that  case  is  the 
one  involved  in  tliis,  and  is  conclusive  to  show  that  the  evidence 
was  inadmissible  in  this  suit. 

It  results  from  this  Examination  of  the  cause,  that  the  charge 
of  the  court  was,  in  substance,  correct,  as  the  memorandum  made 
by  the  sheriff  was  not  evidence  in  this  cause  to  take  the  case  out 
of  the  statute  of  frauds;  and  the  judgment  is,  therefore,  affirmed* 
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WASHINGTON  v.  COLE. 

1.  Where  a  witness  (whose  deposition  was  taken,)  stated  that  he  attended  a  ne- 
gro, as  a  pliysician,  whom  the  declaration  alleged  had  been  falsely  warranted 
sound,  upon  a  sale  by  the  defendant  to  the  plaintiff — Held,  that  the  evidence 
of  professional  character  was  sufficient  to  authorise  the  admission  of  the  evi- 
dence ;  and  if  tiiis  fact  was  controverted,  the  opposing  proof  should  bo  address, 
ed  to  the  jury- 

Writ  of  Error  to  the  Circuit  Court  of  Tuskaloosa. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  defendant  in 
error,  against  the  plaintiff",  for  the  breach  of  a  parol  warranty  of 
a  slave  sold  by  the  latter  to  the  former,  for  the  sum  of  five  hun- 
dred and  fifty-three  dollars.     The  cause  was  tried  on  the  plea  of 
non  assumpsit,  the  jury  returned  a  verdict  for  the  plaintiff,  for  the 
sum  of  six  hundred  and  eighty-one  dollars  and  eighty  nine  cents, 
and  a  judgment  was  thereupon  rendered.     On  the  trial,  the  de- 
fendant excepted  to  the  ruling  of  the  court  in  the  admission  of  a 
deposition  of  John  Meek,  which  had  been  taken  at  the  instance 
of  the  plaintifi!     The  witness  stated,  that  as  a  physician,  he  at- 
tended  upon  a  negro  boy  named  George,  the  property  of  the 
plaintifi',  from  the  15th  of  May  to  the  19th  of  June,  1841,  that  the 
disease  was  dropsy,  a  complaint  which  frequently  exists  in  the 
hunmn  system  long  before  it  developes  itself,  and  in  the  case  of 
George,  appeared  to  be  of  long  standing.     Witness  futher  stated, 
that  the  boy  was  at  his  house  during  the  periodof  "his  attendance, 
was  well  attended  to,  and  on  the  last  mentioned  day,  died;  that 
his  death  was  occasioned  by  the  dropsy,  and  witness'  charge  for 
his   services  was  ten  dollars.     The  defendant  objected  to  the 
reading  of  so  much  of  the  deposition  as  professed  to  express  the 
medical  opinions  of  the  witness,  there  being  no  proof  of  his  being 
a  regular  physician,  but  it  was  permitted  to  be  read.    Afterwards, 
physicians   were  examined,  who  stated  that  the  deponent  was 
sometimes  called  Doctor — that  he  attended  to  a  drug  store  some 
years  ago  in  Tuskaloosa,  but  was  not  a  physician.     The  defen- 
dant again  objected  to  his  deposition,  but  his  objection  was  over- 
ruled. 
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P.  Martin  and  Hu^'XI^'t;TON,  for  the  plaintiff  in  error. 
W.  CocHRAx,  for  the  defendant. 

COLLIER,  C.  J. — The  opinion  of  a  witness  is  not  in  general 
admissible — he  must  narrate  facts.  But  on  questions  of  science 
and  some  few  others,  persons  of  skill  may  speak,  not  only  as  to 
facts,  but  are  allowed  to  give  their  opinions  in  evidence.  [1  Phil. 
Ev.  290;  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  Rep.  78;  Cro- 
well  V.  Kirk,  3  Dev.  Rep.  357;  Ramadgc  v.  Ryan,  9  Bing.  Rep. 
333;  McNally's  Ev.  225  to  229.]  In  Morse  v.  The  State,  [6 
Conn.  Rep.  9,]  a  witness  was  permitted  to  testify  that  be  thought 
a  third  person  was  a  minor,  between  fourteen  and  seventeen  years 
of  age;  but  the  appellate  court  held  that  the  evidence  was  inadmis- 
sible— it  being  a  mere  statement  of  opinion  abstracted  from  fact. 
If  the  witness  had  stated  facts  indicative  of  the  age  of  the  party, 
accompanied  with  his  opinion  or  belief,  the  testimony  would 
then  be  competent.  In  Brabo  v.  Martin,  [5  jNIiilcr's  Rep.  275,] 
the  question  was,  whether  one  medical  gentleman  could  testify 
as  to  the  professioual  reputation  of  a  witness  who  had  been  ex- 
amined in  the  same  cause.  The  court  said,  the  general  rule  is, 
that  facts  are  to  be  proved  to  a  jury,  but  an  exception  is  made  on 
a  question  of  purely  professional  science;  the  opinions  of  d  physi- 
cian are  evidence,  but  they  must  state  the  facts  on  which  they 
rest,  that  the  jury  may  understandingly  determine  tlie  weight  to 
which  they  are  entitled.  But  the  exception  did  not  go  so  far,  as 
to  tolerate  the  inquiry  proposed;  if  it  were  allowed,  another  wit- 
ness might  be  called  to  give  his  opinion  as  to  the  capacity  of  the 
second,  to  form  a  correct  opinion  on  the  weight  due  to  the  testi- 
mony of  the  first  witness,  and  so  on  without  limit,  as  to  number. 
«The  jury  are  to  judge  of  the  weight  due  to  the  opinion  of  medical 
men  on  the  disease,  from  the  facts  detailed  by  them,  and  the  reasons 
given  m  support  of  their  conclusions,  not  from  tlie  opinions  others 
may  form  of  their  capacity."  [See  also,  Corlis  v.  J^ittle,  1  Green's 
Rep.  232] 

In  respect  to  matters  of  opinion  founded  on  peculiar  knowledge, 
it  is  said  that  the  court  should  first  ascertain  whether  the  witness 
be  an  expert,  that  is  to  say,  skilled  in  the  matter  about  which  his 
opinion  is  desired.  [2  Phil.  Ev.  C.  &  H's  Notes,  761.]  In  Men- 
dum's  case,  [6  Rand.  Rep.  709,]  it  was  objected  that  the  wit- 
ness' skill  and  experience  as  a  surgeon,  was  not  such  as  to  war- 
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rant  the  court  in  taking  his  opinion.  It  was  proved,  that  the  wit- 
ness had  graduated  as  a  surgeon  at  the  University,  where  ample 
means  existed  for  surgical  instruction — that  he  practiced  medicine 
and  surgery  seventeen  years  in  the  country,  that  he  had  perform- 
ed surgical  operations,  sometimes  with  ,and  occasionally,  though 
seldom  without  the  aid  of  others.  He  stood  high  as  a  physi- 
cian in  his  neighborhood,  and  was  confided  in  as  a  surgeon,  &c 
Another  surgeon  testified  as  to  his  standing.  The  witness  him- 
self was  interrogated  as  to  his  particular  practice,  and  though  he 
had  never  actually  inspected  a  stab  made  by  a  knife  or  dirk,  he 
was  allowed  upon  his  general  knowledge  and  experience,  to  give 
his  opinion  whether  the,  particular  wound  was  made  by  the  one 
or  the  other. 

As  to  the  influence  to  which  the  testimony  of  the  witness.  Meek, 
was  entitled,  that,  supposing  his  opinion  to  have  been  admissible, 
is  a  question  which  addressed  itself  to  the  jury;  but  his  competen- 
cy to  express  his  opinions  as  evidence,  depends  upon  the  fact, 
whether  he  is  skilled  in  the  matter  to  which  they  relate.  The 
proof  to  that  point  is  this,  "Did  you,  as  a  physician,  attend  upon 
a  negro  named  George,  &c.?"  To  which  the  witness  answered, 
**1  did."  This  is  an  affirmative  answer,  and  an  implied  assertion, 
that  the  witness  was  skilled  in  the  healing  art  by  profession,  and 
attended  professionally  upon  the  negro.  True,  the  deposition 
would  have  been  more  technically  regular,  if  the  witness  had 
been  formally  asked  if  he  was  a  physician.  But  the  defendant 
had  notice  of  the  time  and  place  of  taking  the  deposition,  might 
have  been  present,  and  proposed  such  questions  as  he  thought 
proper,  and  objected  to  such  as  were  improper,  and  he  shall  not 
now  be  allowed  to  avail  himself  of  an  irregularity  which  is  rather 
formal  than  substantial.  [See  Towns  &  O'Brien  v.  Alford  & 
Butler,  2  Ala.  Rep.  381.] 

The  evidence  then,  that  the  witness  was  an  expert,  so  as  to 
admit  his  opini(jns  in  evidence,  was  prima  facie  sufficient.  The 
proof  that  he  was  called  "Doctor,"  had  attended  "in  a  drug  store,'* 
but  was  not  "a  physician,"  addressed  itself  to  the  jury,  and  under 
a  proper  direction  from  the  court,  should  have  induced  the  jury  to 
accord  but  little  weight  to  the  professional  opinions  of  the  wit- 
ness. But  this  course  seems  not  to  have  been  taken  in  the  circuit 
court;  instead  of  asking  a  charge  upon  the  effect  of  the  evidence, 
the  court  is  called  on  to  say  that  it  overbalances  the  preliminary 
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proof  contained  in  the  deposition,  and  to  reject  the  deposition,  ex- 
cept so  far  as  it  states  facts.  This  motion  was  properly  overrul- 
ed, and  the  consequence  is,  that  the  judgment  of  the  circuit  court 
is  affirmed. 


HODGES  V.  DAWES  &  CO. 


1.  Ooe  who  purchases  goods  in  the  nameof  anotlier,  is  not  liable  to  be  charged 
as  a  partner,  although  he  is  to  receive  one-halfufthe  nett  profits  of  all  the  pur- 
chases made  by  him,  if  it  appears  that  he  is  in  fact  an  agent  only,  and  that  the 
agreement  to  share  the  profits  is  only  a  mode  of  compensation. 

Writ  of  Error  to  the  Cii-cuit  Court  of  Mobile  county. 

Assumpsit  by  Dawes  &  Co.  against  Hodges,  to  recover  tho 
amount  of  an  account  for  a  carriage  and  setts  of  harness. 

At  the  trial,  the  deposition  of  one  Mitchell,  was  offered  by  the 
plaintiffs,  and  resisted  by  the  defendant,  upon  the  ground  that  the 
witness  was  interested  in  the  event  of  the  suit. 

The  witness  deposed,  that  he  was  the  agent  of  the  defendant, 
under  a  written  power  of  attorney,  which  he  produces  and  proves. 
Under  this  he  purchased  a  carriage  and  setts  of  harness  from  the 
plaintiffs,  to  be  paid  for  by  three  drafts,  drawn  by  him  on  the  de- 
fendant. The  bill  was  made  in  the  name  of  the  defendant,  and 
the  drafts  given,  but  not  accepted  or  paid  by  the  defendant,  as  he 
informed  the  witness.  Neither  of  them  had  been  paid  by  thq 
witness,  nor  had  payment  been  demanded  from  him. 

Upon  cross  examination,  he  deposed,  that  he  had  half  the  pro- 
fits of  the  business  after  expenses  were  paid;  these  were  his  com- 
missions; this  was  the  agreement  under  which  he  made  pur- 
chases of  carriages  and  harness  for  the  defendant;  there  were  no 
articles  of  agreement  between  the  witness  and  the  defendant,  but 
the  terms  stated  were  made  verbally,  and  the  witness,  according 
to  them,  undertook  to  do  the  business.  Witness  shared  in  the 
profits  and  losses  made  in  the  business,  but  does  not  recollect  that 
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any  thing  was  said  about  sharing  losses  at  the  time  the  witness 
and  the  defendant  entered  into  the  agreement.  The  defendant 
stated,  there  would  be  no  losses;  on  a  final  settlement  of  witness' 
business  with  the  defendant,  he  shared  the  losses  as  well  as  the 
profhs.  i^  there  had  been  no  profits,  he  would  not  have  been 
entitled  to  pay  from  the  defendant. 

On  the  direct  examination  being  resumed,  the  witness  deposed 
that  it  did  not  occur  to  him  when  the  agreement  was  made,  that 
he  was  to  be  responsible  for  losses,  because  the  defendant  said, 
there  would  be  none,  and  he  first  received  information  that  he 
would  be  held  responsible  for  losses  when  the  defendant  wrote 
him,  that  paper  had  been  taken  for  carriages  which  was  not  paid, 
and  for  which  the  witness  would  be  charged  his  share  of 
the  loss. 

The  deposition  was  admitted,  and  this  is  now  assigned  as 
error. 

Lesesne,  for  the  plaintifFin  error,  insisted,  that  the  witness  was 
a  partner,  to  all  intents  and  purposes,  and  liable  to  the  plaintiffs  as 
such;  therefore,  he  is  directly  interested  in  making  as  many  more 
liable  to  them  as  he  can.  [Marquand  v.  Webb,  IG  .Tohn.  89;  Rip- 
ley V.  Thompson,  12  Moore,  55;  Pool  v.  Lewis,  1  Ala.  Rep. 
N.  S.  65.] 

P.  Hamilton,  contra,  insisted,  that  there  was  no  partnership 
inter  se,  by  the  understanding  of  the  parties.     If  not  partners 
inter  se,  will  they  be  regarded  as  such  as  to  third  persons? 
•    [Collyer  on  Part.  14,  20;  17  Mass.  206;  10  John.  226;  3  Kent, 
33;  3  Pick.  435;  6  ib.  335;  Story  on  Part.  47  to  75.] 

But  if  the  witness  is  a  partner,  is  not  the  defendant,  after  consti- 
tuting him  an  agent,  estopped  from  denying  that  character?  To 
do  so  now,  involves  the  plaintiffs  in  the  dilemma  of  finding  other 
proofof  their  demand,  than  the  person  with  whom  they  dealt  as 
agent. 

GOLDTHWAITE,  J.— We  were  strongly  inclined  at  first, 
to  consider  the  witness  in  this  case  and  the  defendant,  jointly  lia- 
ble as  partners,  to  the  plaintiffs  for  the  price  of  the  goods  purchas- 
ed by  the  former  in  the  name  of  the  latter;  and  that  as  a  conse- 
quence of  his  liability  as  a  partner,  the  witness  was  not  compe- 
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tent  to  fix  a  liability  on  another  in  the  same  relation.  [Lewis  v. 
Post  &  Main,  1  Ala.  Rep.  N.  S.  65;  Ripley  v.  Thompson,  12 
Moore,  .55;  Marquand  v.  Webb,  16  John.  89.]  But,  subsequent 
reflection  has  satisfied  us  that  he  is  not  in  any  manner  liable  to  the 
plaintifls,  at  least,  that  he  is  not  so  from  any  thing  disclosed,  oa 
the  record. 

There  is  much  difficulty  in  ascertaining  the  precise  condition 
of  the  law  in  England,  or  rather,  the  exact  state  of  decision  upon 
the  liability  of  parties  to  third  persons,  in  consequence  of  a  sup- 
posed participation  or  right  of  participation  in  the  profits  of  a  bu- 
siness. It  is  certain,  there  is  much  difficulty  in  reconciling  all  the 
decisions,  even  if  there  is  not  an  absolute  disagreement  between 
them.  The  case  of  Gaddis  v.  Wallace,  [2  Bligh.  270,]  does  not 
seem  to  differ  in  any  material  respect  from  the  case  before  us. — 
Lord  Eldon,  though  strongly  opposed  to  the  doctrine  himself, 
concedes  it  to  be  settled,  that  if  a  man  stipulates,  that  as  the  re- 
ward of  his  labor,  he  shall  have  not  a  specific  interest  in  the  bu- 
siness, but  a  given  sum  of  money,  even  in  proportion  to  a  given 
quantum  of  the  profits,  that  will  not  make  him  a  partner;  but  if 
he  agrees  for  a  part  of  the .  profits,  as  such,  giving  him  the  right 
to  an  account,  though  having  no  property  in  the  capital,  he  is  as 
to  third  persons,  a  partner.  [Ex  parte  Hamper,  ITVesey,  404.] 
The  American  cases,  though  here,  too,  there  is  a  contrariety  of  deci- 
sion, in  the  main  advance  the  same  doctrine  which  is  conceded  by 
Lord  Eldon,  and  in  many  cases  present  a  state  of  facts  not  rea- 
dily distinguishable  from  those  which  arose  here.  [Perrine  v. 
Harkerson,  6  Halst.  181;  Rice  v.  Austin,  17  Mass.  197;  Turner 
V.  Bissell,  14  Pick.  192;  Baxter  v.  Rodman,  3  Pick.  435;  Loomis 
V.  Marshall,  12  Conn.  69;  Vanderburg  v.  Hall,  20  Wend,  70.] 
Mr  Chancellor  Kent  says,  that  to  be  a  partner  (as  to  third  per- 
sons)one  musthave  such  aninterestin  the profits,as will  entitle  him 
to  an  account,  and  give  him  a  specific  lien  or  preference  in  pay- 
ment over  other  creditors.  [3  Kent's  Com.  4  ed.  25,  n.  b.]  And 
Mr  Justice  Story,  after  a  very  able  examination  of  the  whole 
subject,  concludes,  that  where  one  party  is  stripped  of  the  pow- 
ers and  rights  of  a  partner,  and  clothed  only  with  the  more  limit- 
ed powers  and  rights  of  an  agent,  it  seems  harsh,  if  not  unrea- 
sonable, to  crowd  upon  him  the  duties  and  responsibilities  of  a 
partner,  which  he  has  never  assumed,  and  for  which  he  had  no 
reciprocity  of  reward  or  interest.     [Story  on  Pait.  74.] 

28  • 
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A  fair  interpretation  of  tho  contract  between  the  witness  and 
the  defendant,  will  not  justify  us  in  considering  him  in  any  other 
relation  than  a  mere  agent,  and  the  stipulation  that  he  should  be 
compensated  by  half  the  profits  upoji  the  business  carried  on  by 
him  as  agent,  Which  he  says  were  his  commissions,  invests  him 
with  no  community  of  interest  in  them.  He  has  no  right  to  con- 
trol them  in  any  manner,  and  in  the  event  of  the  bankruptcy  of 
the  defendant,  he  Would  be  entitled  to  no  preference  over  any 
other  creditor.  [Smith  v,  Watson.  2  B.  &  C,  401.]  It  is  cer- 
tainly true,  that  an  agreement  to  share  in  the  losses,  has  been 
considered,  and  probably  is,  inconsistent  with  the  idea  of  the 
profits  being  allowed  as  a  mere  compensation.  [Waugh  v.  <  ar- 
ver,  2  Hen.  Black,  235.]  But  nothing  more  can  reasonably  be  in- 
ferred from  what  was  said  between  the  parties  when  considered 
in  connexion  with  theagency.than  thatthe  losses  were  tobededuct- 
ed  from  the  profits,  and  one  half  the  residue  paid  to  the  witness. 
It  was  upon  this  basis  that  their  settlement  was  made,  as  it  seems 
to  us,  in  entire  accordance  with  the  law  of  the  case.  We  con- 
clude then,  that  tlie  witness  was  merely  the  agent  of  the  de- 
fendant, and  that  on  this  part  of,the  case,  no  objection  can  be  sus- 
tained to  his  competency. 

On  the  other  points  made,  it  may  be  said  that  no  liability  ap- 
pears upon  the  record  on  account  ,of  the  drawing  of  the  bill,  and 
as  to  his  liability  as  a  purchaser,  without  disclosing  his  agency, 
that  is  not  sustained  by  the  proof,  inasmuch  as  it  shows  the  pur- 
chase was  made  in  the  name  of  the  defendant. 

Judgment  affirm.ed. 


BLACKWELL,  Adm'rx  v.  VASTBINDER. 

1.  A  citation  to  an  adminiptralrix,  which  calls  her  "  to  make  a  showing  nfhow 
and  in  what  manner  she  has  Mdniinii^terf  d  and  di-posed  of  ihe  i'^latp  of  ibe  de- 
ccasv.'d,  will  not  authorize  the  judge  of  the  county  court,  on  lit'r  failing  to  ap- 
pear, to  make  a  final  settlement  of  the  estate. 
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2.  When  an  adininistnitor  is  cited  fur  final  settlement,  and  faila  to  appear,  no  fi 
nal  judgment  can  be  rendered  al  the  return  of  tiiu  citation  ;  but  the  judge 
should  pruccfd  iind  slate  the  account,  and  cau^'e  notice  to  be  given  him  thai  an* 
less  he  appeared  at  the  next  term  of  the  court,  and  filed  his  accounts  and  vooeh- 
erK  for  Kclllemont,  the  aecoiint  so  stated  would  be  reported  for  allowance. 

3.  A  decree  for  the  wife's  distributive  t>haro  must  be  rendcrAl  In  fuvor  of  husband 
and  wife. 


EsaoR  to  the  County  Court  of  Washiogton. 

This  was  a  proceeding  hy  the  defendant  in  error  against  the 
plaintiff  in  error,  for  a  settlement  of  the  estate  of  the  defendant's 
wife's  father. 

The  petition  of  the  defendant  in  error  to  the  Judge  of  Wash- 
ington county  court,  is  as  follows:  The  petition  of  William  G. 
Vastbinder,  of  the  connty  of  Baldwin,  sheweth,  that  by  a  recent 
marriage  with  one  of  tl)e  heirs  of  Nathan  Blackw'ell,  dec'd,  he 
has  become  interested  in  the  final  settlement  of  said  estate.  That 
the  said  Blackwell  died  intestate,  seized  of  an  estate  in  Washing- 
ton county,  on  or  about  the  year  1808 — that  Priscilla  Blackwell, 
wife  of  said  Nathan,  became  administratrix  of  said  estate — that 
the  court  house  and  clerk's  office  of  Washington  county,  was 
during  this  administration  destroyed  by  fire,  so  that  all  the  papers 
relative  to  said  administration  were  destroyed — that  James  and 
David  Blackwell,  sons  of  the  deceased,  have  been  managing  the 
estate  much  to  the  prejudice  of  the  other  heirs — that  since  his 
marriage,  petitioner  has  frequently  requested  a  settlement  of  the 
estate,  both  from  the  administratrix  and  her  sons,  which  they  re- 
fuse to  make,  and  prays  that  the  administratrix  may  be  brought 
before  the  court,  and  compelled  to  account,  &;c.       • 

Upon  this  petition,  a  citation  issued  to  the  admmistratrix,  and 
was  executed  as  follows:  "You  are  hereby  commanded  to  make 
known  unto  Priscilla  Blackwell,  administratrix  of  Nathan  Black- 
well,  dec'd,  if  to  be  found  in  your  county,  that  she  is  hereby  re- 
quired to  appear  before  the  Honorable  the  Judge  of  Washing- 
ton county  court,  on  the  3d  Monday  of  July  next,  and  then  and 
there  make  a  shewing,  of  how  and  in  what  manner,  she  has  ad- 
ministered and  disposed  of  the  estate  of  said  deceased.  And 
further,  to  do  and  perform  the  orders  and  decrees  of  said  court" 

The  administratrix  failed  to  appear,  and  at  the  July  term  the 
Judge  proceeded  to  a  final  settlement  of  the  estate,  taking  as  the 
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basis  of  the  settleniont,  a  paper  found  among  the  records  of  the 
office,  which  purported  to  be  an  inventory  of  the  personal  pro- 
perty of  the  deceased,  amounting  to  the  sum  of  $1,435  25,  and 
rendered  a  judgment  in  favor  of  the  defendant  in  error,  against 
the  adrtiinistratrrx,  for  one  fifth  part  thereof,  with  interest  from 
the  5th  October,  1807. 

From  this  decree,  this  writ  is  now  prosecuted.  The  assign- 
ments of  error  are,  1.  The  court  of  Washington  had  no  jurisdic- 
tion. 

2.  The  citation  was  illegal,  informal,  and  insufficient. 

3.  There  was  no  proof  of  any  liability  on  the  part  of  the  plain- 
tiffin  error. 

4.  The  court  erred  in  rendering  judgment  in  favor  of  one  dis- 
tributee, without  including  the  others. 

5.  In  not  giving  the  notice  required  by  law. 

6.  In  rendering  judgment  in  favor  of  the  defendant  in  error, 
without  including  his  wife. 

Leslie,  for  plaintiff  in  error,  cited  3  Ala.  Rep.  670;  4  id.  632; 
4  Porter,  332;  Clay's  Dig.  226,  §  28;  id.  223,  §  11;  id.  304,  §  42, 
44;  1  Ala.  Rep,  594. 

ORMOND,  J.— In  Taliaferro  v.  Bassettand  others,  [3  Ala. 
Rep.  670,]  it  was  held  by  this  court,  that  the  orphan's  court  had 
no  power  to  cite  an  administrator  to  a  settlement,  unless  ap- 
pointed by  the  court  issuing  the  citation,  and  that  the  jurisdiction 
of  the  court  must  appear  upon  the  record  In  this  case,  it  might 
perhaps  be  inferred,  in  support  of  the  judgment  below,  from  some 
parts  of  the  record,  that  the  plaintiff  in  error  derived  her  appoint- 
ment from  the  county  court  of  Washington,  but  as  the  case  must 
be  remanded  on  other  grounds,  when  the  petition  may  be  amend- 
ed, by  alledging  expressly  that  such  was  the  fact,  we  forbear  go- 
ing into  this  inquiry. 

The  citation  which  issued  to  the  administratrix  w^as  clearly  in- 
sufficient to  authorize  the  Judge  of  the  county  court  to  proceed 
and  make  a  final  settlement  of  the  estate  in  her  absence.  The 
citation  dpes  not  inform  her  that  a  final  settlement  is  to  be  made, 
and  require  her  to  file  her  accounts  and  vouchers,  but  she  is  re- 
quired '-to  make  a  showing  ot  how,  and  in  what  manner,  she  has 
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administered  and  disposed  of  the  estate  of  the  deceased,"  bat  for 
what  purpose  this  scrutiny  is  demanded,  she  is  not  informed. 

If  this  difficulty  could  be  surmounted,  all  the  subsequent  pro- 
ceedings are  wholly  irregular.  It  was  the  duty  of  the  Judge  of 
the  county  court  upon  the  failure  of  the  administratrix  to  apjKjar 
in  obedience  to  the  citation,  to  proceed  and  state  the  account,  and 
cause  notice  to  be  given  to  her,  that  unless  she  ap}X}jrred  at  the 
next  term  of  the  orphans'  court  and  filed  her  accounts  and  vouch- 
ers for  settlement,  the  account  so  stated  wod^  be  reported  for 
allowance.  [Clay's  Dig.  230,  §  18.]  Instead  of  which,  the 
Judge  proceeded  from  the  evidence  before  him,  to  render  final 
judgment  against  the  administratrix  at  the  return  term  of  the  ci- 
tation. 

There  is  error  also,  in  the  judgment,  which  should  have  been 
rendered  in  favor  of  the  wife  as  well  as  the  husband. 

Let  the  judgment  be  reversed,  and  tiic  cause  be  remanded  for 
further  proceedings. 


HUBBERT,  AND  ANOTHER,  v.  McCOLLUM. 

1,  In  an  action  for  the  recovery  of  land,  purchased  under  a  Jieri  facias,  against 
the  defendant  in  execution,  it  is  not  allowable  for  the  latter  to  impeach  the 
deed  by  showing  an  irregulariij  in  the  sale  and  proceeding  preparatory  there 
to;  and  the  purchaser's  knowledge  of  the  manner  in  which  the  IcTy  and  sale 
were  made,  will  not  authorise  the  application  of  a  different  rule. 

2.  The  irregular  execution  of  a  Jiiri  facias  may  be  corrected,  or  avoided  by  a 
seasonable  application  to  the  court  from  which  it  issued. 

Writ  of  Error  to  the  Circuit  Court  of  Fayette. 

This  was  an  action  of  trespass,  at  the  suit  of  the  plaintiffs  in 
error,  to  try  the  title  to  certain  tracts  of  land,  particularly  de- 
scribed in  the  declaration,  as  well  as  to  recover  damages  of  the 
defendant,  by  reason  of  the  occupancy  of  the  same,  by  him. 
The  cause  was  tried  upon  the  plea  of  "  not  guilty,  and  a 
verdict  returned  for  the  defendant,  on  which  a  judgment 
was  rendered.     From  a  bill  of  exceptions,  sealed  at  the  trial, 
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it  appears  tluit  the  plaintiffs  i-ead  to  the  jury  a  judgment  of  the 
Circuit  Court  of  Fayette,  in  favor  of  James  Hogan,  cx'r,  &c. 
against,  the  del'endant,  and  the  plaintiff,  Caple,  for  $3,655  66, 
and  then  introduced  a  writ  oi fieri  facias  issued  thereupon,  on 
which  was  indorsed  a  levy  of  the  same  on  the  lands  in  ques- 
tion, bearing  date  the  7th  August,  1840.  This  levy  was  made 
by  the  plaintiff,  Hubbert,  the  then  sheriff  of  Fayette,  although 
his  office  expired  on  the  first  Monday  of  August,  1840,  the  day 
on  which  his  successor  was  elected.  The  execution  was  placed 
in  the  hands  of  Hubbert,  in  July  preceding  ;  R.  H.  Poe,  his  suc- 
cessor, gave  bond,  and  qualified  on  the  10th  August,  and  short- 
ly thereal^ter  it  was  transferred  to  him. 

Poe  was  introduced  as  a  witness,  and  stated  that  when 
he  received  the  fi.  fa.  with  the  levy  thereon,  he  did  not  con- 
sider the  levy  to  be  legal  ;  consequently,  he  erased  the  name 
of  Hubbert,  wrote  his  own  name  under  the  indorsement,  and 
adopted  the  levy  as  his  own :  that  as  it  was  not  his  custom  to 
do  so,  he  believed  he  did  not  go  upon  the  land.  On  the  exe- 
cution it  appeared  as  a  part  of  Poe's  return,  that  he  sold  the 
land  to  the  plaintiffs  on  the  5th  October,  1840 — they  being  the 
highest  bidders.  There  was  evidence  to  show  that  Caple  alone 
bid  off  the  land,  but  after  it  was  cried  out  he  directed  the  she- 
riff to  charge  it  to  himself  and  Hubbert. 

The  court  charged  the  jury  that  the  levy  by  Hubbert  was 
regular,  and  under  it  the  land  should  have  been  sold  ;  that  his 
successor  had  no  right  to  erase  his  name,  and  until  that  levy 
was  disposed  of,  no  other  could  be  made ;  that  the  power  to 
levy  the  execution  was  exhausted  by  what  Hubbert  had  done, 
and  it  was  not  competent  for  Poe  to  adopt  the  act  of  his  prede- 
cessor as  his  own  :  whereupon,  the  plaintiff  excepted. 

The  plaintiff's  counsel  prayed  the  court  to  charge  the  jury, 
that  the  levy  was  merely  voidable,  and  consequently  sufficient 
to  make  their  purchase  and  title  good.  Whereupon,  the  court 
charged  the  jury,  1.  That  a  levy  made  by  one  who  has  no 
right  to  make  it,  is  void  ;  but  whether  void  or  voidable,  in  the 
present  case,  is  immaterial,  as  the  defendant  himself  is  seeking 
to  avoid  its  effect.  2.  That  although  a  stranger  might  be  pro- 
tected in  his  purchase,  when  the  levy  and  sale  were  unlawful, 
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vet  the  present  plaintiffs  did  not  stand  in  that  siiii.iiioii — Caple 
being  a  defendant  in  tiic  execution,  and  Hubbert  having  levied 
it,  they  were  presumed  cognizant  of  every  thing  lliat  was  done 
under  pretence  of  its  authority. 

The  plaintiHs'  counsel  prayed  the  court  to  ciiargc  the  jury  ^ 
further,  that  if  they  believed  that  Capie  alone  purchased  the 
land,  and  afterwards  allowed  Hubbert  to  participate  therein,  his 
title  would  be  unafiected  by  any  irregularity  in  the  proceedings, 
unless  he  was  cognizant  of,  and  consented  to  it.  In  answer  to 
which,  the  court  instructed  the  jury,  that  although  Caple  was 
the  actual  bidder,  if  Hubbert  w;;s  his  partncj',  and  had  the  came 
interest  in  the  purchase,  they  b(;th  stood  in  the  same  situation, 
and  whatever  knowledge,  or  the  want  of  it,  WDuld  prejudice 
the  one,  would  alike  affect  the  other.  For  the  rclusai  to  charge, 
as  prayed,  us  well  as  to  the  instructions  given  to  the.  jury,  in 
lieu  thereof,  the  plaintiffs  excepted,  &;c. 

L.  Clauk,  for  the  plaintiffs  in  error. — A  purchcscr,  at  a  sale, 
under  execution,  is  only  obliged  to  take  notice  that  there  is  a 
judgment,  execution,  and  levy,  in  fact — he  will  not  be  preju- 
diced by  any  irregularity  in  the  levy.  The  levy  by  Poe,  from 
the  indorsement  on  the  Ji.  fa.  appeared  to  be  entirely  suffici- 
ent ;  but  if  it  was  not,  that  T.ade  by  Hubbert  was  regular,  and 
the  sale  by  the  former  was  legal.  If  the  proceedings,  under 
the  execution,  are  objectionable,  they  are,  at  most,  merely  er- 
roneous, and  voidable  :  but  certainly  not  void.  [2  Bay's  Rep, 
441 ;  1  Nott  &  McC.  R.  12,  408  ;  1  Hill's  So.  Caro.  Rep.  239, 
304  ;  4  Cranch,  333 ;  4  Wheat.  Rep.  503  ;  3  Caine's  Rep. 
273 ;  2  Ala.  Rep.  67G  ;  8  Johns.  Rep.  281  ;  13  Id.  97  ;  17  Id. 
1G7-9;  1  Id.  45,  n  ;  1  Johns.  Cases,  153-5;  1  Cow.  R.  022.] 

HuNTixGTox,  with  whom  was  P.  Martin,  for  the  defendant. 
1.  By  the  common  law,  a  sheriff' continued  in  office  until  he  re- 
ceived a  ii;n7  of  discharge,  viwd  any  act  done  by  him  previous  to 
thattime,  even  alter  the  writ  had  issued,  was  legal.  In  this  State, 
the  Constitution  limits  the  tenure  of  that  officer  to  three  years, 
and  the  qualification  of  a  successor  (the  ternp  having  expired,) 
operates  so  as  to  discbarge  his  predecessor,  without  a  writ  for 
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that  purpose.  [Bonclurant  v.  Buford,  1  Ala.  R-^p.  359  ;  Purl's 
lessee  V.  Duval,  5  H.  &  Johns.  Rep.  G9  ;  1  Salk.  Rep.  323  ;  2 
Ld.  Raym.  Rep.  1074  ;  2  Bay's  Rep.  120  ;  Bacon's  Ab.  title 
Sheriff,  (J.)  :  Boucher  v.  Wiseman,  Cro.  Eliz.  Rep.  440.] 

2.  The  sheriff  who  levies  an  execution  must  perfect  what  he 
has  begun,  although  he  ceased  to  be  sheriff  before  the  day  of 
sale.  [Bacon's  Ab.  tit.  Sheriff,  (J.)  Bondurant  v.  Buford,  and 
Purl's  lessee  v.  Duval,  ut  supra.^ 

3.  If  Poe  sold,  under  the  levy  made  by  his  predecessor,  the 
sale  was  void  ;  because  the  execution  of  the^. /a.  should  have 
been  completed  by  the  latter :  and  the  same  result  must  follow, 
if  he  sold  upon  a  levy  made  by  himself,  for  the  execution  be- 
ing levied  by  Hubbert,  could  not  have  been  again  levied  by  his 
successor,  at  least,  upon  the  same  property. 

But  whether  the  levy  be  considered  the  act  of  the  one  sheriff 
or  the  other,  it  is  alike  irregular.  To  constitute  a  levy,  the 
sheriff  must  do  enough  to  render  himself  chargeable  as  a  tres- 
passer, except  for  the  protection  afforded  him  by  the  process 
under  which  he  acts.  [Bacon's  Ab.  lit.  Sheriff,  (J.) ;  Wesier- 
velt  V.  Pinckney.  14  Wend.  Rep.  123.] 

COLLIER,  C.  J. —  i\.fter  an  examination  of  the  authorities 
touching  the  power  of  the  court  over  its  final  process,  we  said, 
['.n  Mobile  Cotton  Press,  &c.  v.  Moore  &  Magec,  9  Porter's 
Rep.  692,]  1.  That  a  party  injured  by  the  improper  execution 
of  a  fieri  facias,  may  obtain  redress,  on  motion  to  the  court 
from  which  the  writ  issued.  2.  That  a  sale  of  land  will  be  set 
aside,  where  the  sheriff  is  guilty  of  a  mistake,  irregularity,  or 
fraud,  to  the  prejudice  of  either  party,  or  a  third  person.  3. 
So,  the  misrepresentation  or  fraud  of  a  purchaser,  furnishes 
just  ground  for  invalidating  the  sale.  In  Ware  v.  Bradford, 
[2  Ala.  Rep.  682,]  this  court  say,  "  it  may  be  assumed  as  set- 
tled law,  that  a  sheriff's  deed  cannot  be  collaterally  impeach- 
ed for  any  irregularity  in  his  proceedings,  or  in  the  process  un- 
der which  he  sells.  All  that  is  essential  in  such  case,  is  a  judg- 
ment, execution  thereon,  levy,  and  the  sheriff's  deed."  All 
other  questions  are  between  the  parties  and  the  officer  execut- 
ing process ;  and  either  party  aggrieved  has  an  adequate  re- 
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medy  against  him  for  damages.  But  if  the  defendant  in  execu- 
tion would  invalidate  the  sherifPs  deed  for  irregularity  in  the 
execution  of  a^^cri/actas,  it  m«»s'/  be  by  a  direct  proceeding, 
having  that  object  in  view.  To  the  same  effect  are  the  cases 
of  Fournier  v.  Curry,  [4  Ala.  Hep.  321,]  and  Foster  v.  Mabe, 
[lb.  402.] 

These  cases  very  satisfactorily  show,  that  the  party  to  final  pro- 
cess, who  objects  to  the  manner  in  which  it  has  been,  executed, 
must  apply  directly  to  the  court  from  which  it  issued,  either  to 
correct  or  set  it  aside.  Here,  the  defendant  does  not  present  his 
objection  in  that  form,  but  waits  until  an  action  is  brought  against 
him  by  a  purchaser  under  the  execution,  and  then  seeks  collate- 
rally to  impeach  the  sheriff"'s  deed,  by  showing  an  irregularity  in 
the  sale  and  proceedings,  preparatory  thereto.  It  has  been  sup- 
posed that  the  fact  of  the  plaintifl's'  knowledge  of  the  manner 
in  whif  h  the  levy  and  sale  were  made,  should  place  them  in  a 
less  favorable  attitude,  and  that  the  defendant  might  collateral- 
ly impeach  their  validity.  Conceding  that  the  plaintiffs  were* 
aware  of  all  the  circumstances,  and  still  we  cannot  conceive 
that  the  rule  of  law  we  have  noticed,  would  be  inapplicable. 
The  reason  applies,  as  well  where  the  purchaser  possassed  a 
previous  knowledge,  as  where  he  was  ignorant  of  the  irregu- 
larity in  the  proceedings  of  the  sheriff. 

In  respect  to  the  time  when  the  court  should  be  moved  to 
correct  or  avoid  the  execution  of  such  process,  it  is  not  neces- 
sary, so  far  as  this  caie  is  concerned,  to  determine.  We  may, 
however,  remark,  that  the  motion  should  be  made  within  a  sea- 
sonable lime — most  regularly,  at  the  first  term  succeeding  the 
return  of  the  process.  We  will  not,  however,  undertake  to 
say,  that  there  might  not  be  circumstances,  under  which  the 
court  should  interfere  at  a  subsequent  term ;  especially,  if  there 
are  sufficient  reasons  for  not  having  sought  its  action  earlier. 
Beyond  this,  the  present  case  does  not  require  the  expression 
of  an  opinion. 

From  this  view,  it  results,  that  the  Circuit  Court  should  have 
instructed  the  jury,  that  the  sherifPs  deed  could  not  be  defeated 
by  any  irregularity,  either  in  the  levy  or  sale,  under  the  fieri 
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facias,  which  was  shown  by  extrinsic  proof;  or  rather  such 
evidence  should  have  been  .excluded.  The  consequence  is,  the 
judgment  must  be  reversed,  and  the  cause  remanded, 


SEAWELL  V.  HENRY. 


1.  When  bank  notes  are  offered  in  payment,  antl  no  objection  is  made  on  that  ac- 
count, it  is  a  good  lender  ;  and  this  a.lliouglj  the  Bank  is  in  a  suspended  slate; 
for  by  the  conduct  of  ti/c  party,  his  adversary  is  Itiilcd  into  security,  when  if 
objection  had  been  made   for  that  reason,  specie  ivould  have  been  demanded. 

2.  The  bill  of  exceptions  is  prepared  by  tlie  party  excepting,  and  need  only  stale 
so  much  of  tlie  case  as  is  necessary  to  show  error;  therefore,  when  error  is 
shown,  a  reversal  \v\\\  not  be  withheld,  because  in  another  aspect  of  the  case, 
the  error  complained  of  would  be  immaterial. 

•    Writ  of  Error  to  the  Circuit  Court  of  Mobile  county. 

Action  of  detinue,  by  Henry,  to  recover  a  slave  from  Seawall. 

At  the  trial,  upon  the  general  issue,  Henry  gave  in  evidence 
a  writing,  with  Seawell's  signature,  in  these  words  :  "  Receiv- 
ed, Mobile,  5th  July,  1841,  of  George  G.  Henry,  two  hundred 
and  fifty  dollars,  in  full,  for  a  negro  man  named  Tom,  aged 
about  24  years  ;  which  negro  I  warrant  a  slave  for  life — the 
title  to  defend  against  the  claims  of  all  persons,  and  I  believe 
free  from  any  disease.     Witness,  Joel  A.  Roberts."' 

It  was  also  in  proof  that  the  slave  was  delivered  to  theplain- 
titF,  and  remained  with  him  until  the  latter  part  of  October, 
when  he  was  hired  to  a  steam-boat,  from  which  he  runaway. 
There  was  also  evidence  tending  to  prove  that,  afterwards,  a- 
bout  the  last  of  November,  the  slave  came  into  the  defendant's 
possession,  and  was  demanded  by  the  plaintiff  before  suit 
brought. 

The  defendant  then  gave  in  evidence  a  writing  in  these  terms: 

"  Mobile,  July  5lh,  1841.  I  have  this  day  witnessed  an  agree- 
ment between  Mr.  K.  B.  Seawell  and  Mr.  George  G.  Henry, 
in  which  it  is  understood  the  latter  will  sell  to  the  former  a  cer- 
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tain  man  named  Tom,  aged  about  24  years,  lor  250  dollars,  if 
applied  for  on  the  1st  day  of  Jannary  next. 

JoEii  A.  Roberts.'* 
And  proved  by  said  Roberts  that  this  last  instrument  was  in  the 
proper  hand- writing  of  Henry  ;  that  it  was  signed  by  Roberts 
at  his  request,  and  made  and  delivered,  at  the  same  time  as  the 
first  writing,  to  Henry,  and  was  a  part  of  the  same  transaction. 
Henry  insisted  on  a  clear  title,  and  the  bill  of  sale  was  so  given. 
The  defendant  also  proved  that  Roberts  was  then,  and  at  the 
time  of  the  trial,  the  principal  clerk  of  Henry,  attending  to  his 
general  business,  selling  goods,  collecting  money,  and  was  the 
only  person  in  Mobile  v.-ho  attended  to  Henry's  business,  when 
the  latter  was  absent  from  the  city.  Also,  that  on  the  1st  day 
of  January,  1842,  Seawell  put  250  dollar^in  the  hands  of  one 
Douglass,  to  be  paid  to  Henry  for  the  slave  1  om,  in  pursuance  of 
the  contract,  and  that  Douglass,  in  the  last  business  hour  of  that 
day,  went  with  the  money,  to  Henry's  store,  to  pay  him,  but  found 
no  one  there;  that  he  then  immediately  went  with  Seawell  to  the 
house  of  Roberts,  and  produced  and  tendered  the  8250  to  him, 
as  Henry's  agent.  Roberts  acknowledged  the  tender,  and  made 
no  objections  to  the  money,  but  declined  receiving  it,  saying,  he 
preferred  it  siiould  remain  in  Douglass'  hands  until  Henry's  re- 
turn. Henry  was  then  absent  from  the  city;  the  money  remain- 
ed with  Douglass  until  the  Monday  following,  when  he  called  on 
Henry,  who  had  returned  in  the  meantime,  and  produced  and 
offered  to  pay  him  the  250  dollars,  for  the  slave  Tom,  on  Sea- 
well's  behalf.  Henry  refused  to  receive  it.  The  money  was 
in  Alabama  State  Bank  bills,  but  no  objection  was  made  to  it, 
on  any  account,  either  by  Henry  or  his  clerk. 

On  this  state  of  proof,  the  court  charged  the  jury,  that  if  they 
believed  the  sale  was  a  conditional  one,  that,  in  law,  was  a 
mortgage,  and  the  defendant  had  a  right  to  redeem — that  pay- 
ment would  have  to  be  made  on  the  1st  day  of  January,  1842, 
and  that  a  legal  tender  of  money,  by  the  defendant,  on  that  day, 
would  be  equivalent  to  the  paymentor  satisfaction  of  the  mort- 
gage ;  and  that  the^plaintiti*  being  absent,  a  legal  tender,  at  bis 
place  of  business,  or  to  his  authorised  agent,  on  that  day,  was 
sufficient.    On  the  motion  of  the  plaintiff,  the  court  further 
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charged  the  jury,  that  a  tender,  1o  be  legal,  must  be  made  in 
gold  or  silver,  the  legal  currency  of  the  country.  The  defend- 
ant excepted  to  this,  and  requested  the  court  to  charge,  that  a 
tender,  in  current  bank  bills,  was  a  legal  tender,  if  not  objected 
to,  on  that  account.  This  was  refused  ;  and  the  jnry  instruct- 
ed, that  a  tender,  on  the  day,  at  the  plaintiff's  place  of  business, 
or  to  his  clerk,  during  his  absence,  to  be  legal,  must  be  in  gold 
or  silver,  and  the  production  of  such  current  bank  bills,  at  such 
place  of  business,  in  plaintiff's  absence,  would  not  be  sufficient. 
To  this  also,  the  defendant  excepted  ;  and  now  assigns  the  se- 
veral matters  as  error. 

Sea  WELL,  for  the  plaintiff  in  error,  made  the  following  points: 

1.  A  tender  in  current  bank  bills  is  a  legal  tender,  if  not  ob- 
jected to  on  that  account.  [Miller  v.  Race,  1  Burr.  457;  Wright 
V.  Read,  3  Term  R.  554  ;  Brown  v.  Saul,  4  Esp.  2G7  ;  Hol- 
land V.  Phillips,  6  ib.  46  ;  Snow  v.  Perry,  9  Pick.  542  ;  Bell  v. 
Stanly,  5  Yerg.  199  ;  Croley  v.  Weeks,  10  ib.  142  ;  Bank  U. 
S.  V.  Bank  of  Georgia,  10  Wheat.  333  ;^  Hoyt  v.  Byrnes;  2 
Fairf.  478  ;  Alexander  v.  Brown,  1  C.  &  P.  288  ;  Polglaze  v. 
Oliver,  2  Tyr.  92  ;  Williams  v.  Roser,  7  Mass.  556.] 

2.  A  tender,  to  an  authorised  agent,  is  a  tender  to  the  princi- 
pal. [Woodland  v.  Blewctt,  1  Camp.  477;  Anon.  1  Esp.  348; 
Moffat  V.  Parsons,  5  Taunt.  307 ;  Wilnub  v.  Smith,  3  C.  &  P. 
453  ;  Jackson  v.  Crafts,  18  Johns.  114  ;  Paley  on  Agency,  2 19.] 

3.  The  tender  of  the  money  re-invested  the  title,  without 
any  conveyance.  [Dcshazo  v.  Lewis,  5  S.  &  P.  91  ;  Ham- 
mond v.  Hicks,  1  Porter,  421  ;  Sims  v.  Canfield,^2  Ala.  Rep.  N. 
S.  555 ;  2  Coke's  Litt.  343,  n.  2  ;  38,  207,  209  ;  Bacon's  Ab. 
Tender,  F,  13  ;  Coote  on  Mortgages,  13  tol8;  Kemble  v.  Wal- 
lis,  10  Wend.  374  ;  Hepburn  v.  Auld,  1  Cranch,  321  ;  Jackson 
V.  Crafts,  18  Johns.  110  ;  Bell  v.  Stanly,  5  Yerg.  199  ;  Cor- 
ley  v.  Weeks,  10  ib.  142  :  Edwards  v.  Farmer's  Ins.  Co.  21 
Wend.  467.] 

Campbell,  contra,  insisted  that  there  was  nothing  like  a 
mortgage  here ;  there  was  no  debt  between  the  parties,  and 
therefore,  there  could  be  no  security  for  one.  The  charge  of 
the  court,  that  there  'was  a  mortgage,  was  a  clear  mistake ; 
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and  the  subsequent  proceedings,  if  erroneous,  ougiilnot  to  affect 
the  plaintiff,  as  the  defendant  cannot  succeed  on  the  title  shewn. 

The  agreement  by  Henry  was  a  mere  contract  to  sell,  and 
its  breach  did  not  confer  a  right  of  property. 

The  tender  made  was  of  bank  bills  on  a  bank  in  a  slate  of 
suspension,  which  is  not  good.     [Chitty  on  Con.  307.} 

GOLDTIIWAITE,  J.— 1.  We  think  it  very  clear  that  the 
Circuit  Court  mistook  the  law,  with  respect  to  the  effect  of  the 
tender  of  bank  paper  in  this  case.  The  rule  is,  when  bank 
notes  are  offered  in  payment,  and  no  objection  is  made  on  that 
account,  the  offer  is  a  good  tender.  [Wright  v.  Reed,  3  Terra 
Rep.  554  ;]  and  the  reason  is,  because  bank  notes  generally 
pass  as  cash.  [Miller  v.  Race,  1  Burr.  452.]  It  is  said,  how- 
ever, that  here  the  notes' offered  were  those  of  a  bank  which 
had  suspended  specie  payments,  and  therefore,  the  reason  fails. 
This  fact  does  not  appear  in  the  case,  but  if  it  did,  we  appre- 
hend it  would  not  change,  the  rule,  for  an  additional  reason : 
10  hold  such  a  tender  good,  grows  out  oi  the  circumstance,  that 
when  no  objection  is  made,  the  party  making  the  tender  is  lulled 
into  security.j  when  if  objection  was  made,  he  could,  in  most 
cases,  readily  obviate  it,  by  procuring  specie. 

2.  It  is  objected,  that  the  judgment  ought  not  to  be  reversed, 
for  this  error,  because  the  court  mistook  the  turning  point  of  the 
case,  which  was,  that  there  was  in  fact  no  mortgage  here  ; 
there  being  no  debt,  there  could  be  no  security.  It  is  a  suffici- 
ent answer  to  this,  to  say,  that  we  cannot  know  precisely  how 
the  fact  was  in  the  court  below  ;  the  defendant  tenders  his  bill 
of  exceptions,  and  as  the  court  ruled  it  to  be  a  mortgage  trans- 
action, it  was  not  necessary  for  him  to  show  the  proof  which 
made  it  such.  The  court  held  it  to  be  a  mortgage,  and  the 
proof  probably  made  it  such  ;  we  cannot  theretorc  look  to  the 
case,  on  the  facts  stated,  and  presume  nothing  more  was  before 
the  jury,  because  the  party  excepting  is  not  bound  to  state  his 
whole  case,  but  only  so  much  as  shows  the  error  complained 
of.  We  may  remark,  however,  that  on  the  facts  stated,  we 
might  feel  inclined  to  consider  the  sale  as  a  mortgage  security; 
how  it  would  be,  if  a  distinct  agreement  was  shown  that  it  was 
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an  absolute  sale,  and  that,  in  case  of  the  death  61'  the  slave,  no 
debt  survived,  is  a  question  not  presented,  and  need  not  be  de- 
termined nov/. 

We  feel  constrained  to  consider  the  case  as  it  was  consider- 
ed in  the  court  below,  for  the  purpose  of  sending  it  back,  that 
the  parties  may  have  an  opportunity  to  present  the  case  dis- 
tinctly, on  what  is  said  to  be  the  principal  question. 

Judgment  reversed,  and  cause  remanded. 


SHELTON,  ET  AL.  V.  DOE,  ex  dem.  ESLAVA. 

1.  A  tenant,  wlicn  sued  for  the  possession  of  demised  pfemiscs,  by  the  landlord, 
IS  precluded,  as  well  during  its  continuance,  as  after  its  termination,  from 
calling  in  question  the  title  of  his  landlord,  or  setting  up  an  outstanding  title 
in  a  stranger. 

2.  The  only  effect  of  a  disclaimer  of  the  title  of  the  landlord,  by  the  tenant,  is, 
to  bar  the  entry  of  the  landlord,  if  after  knowledge  ol  such  disclaimer  he  per- 
mits the  tenant  to  remain  in  possession  until  the  statute  of  limitations  forbids 
an  entrv. 

Error  to  the  Circuit  Court  of  Mobile. 

Ejectment  by  the  defendant  against  the  plaintiff  in  error. — 
Upon  the  trial,  the  plaintiff  below  offered  in  evidence,  that  the 
land  sued  for  was  parcel  of  a  tract  of  land  known  as  the  De  Lus- 
ser  claim  ;  that  the  father  of  the  lessors  of  the  plaintiff, in  1820, 
or  1824,  caused  it  to  be  surveyed  into  lots,  and  that  it  was  di- 
vided between  the  heirs  of  l)e  Lusser,  and  the  father  of  the 
lessors  of  the  plaintiff.  It  wasfurther  in  evidence,  that  the  land 
in  the  declaration  mentioned,  was  allotted  to  one  of  the  lessors 
of  the  plaintiff,  and  was  claimed  in  fee. 

The  plaintiff  also  offered  in  evidence  a  deed,  executed  the 
1st  February,  1828,  by  which  the  premises  sued  for  was  leas- 
ed by  him  to  the  defendant,  for  the  term  of  six  years,  at  the 
yearly  rent  of  one  hundred  dollars.  "  And  also,  that  said  par- 
ty of  the  second  part,  his  heirs  and  assigns,  shall  and  will,  at  his 


JANUARY  TERxAI,  1841.  231 


SUcllon,  ct  U.I.  V.  Ealava. 


and  their  own  proper  costs  aud  chjirgei?, .surround  and  enclose 
the  said  lots  with  good  and  substantial  fences,and  cultivate  and 
improve  the  same,  and  pay  and  perform  all  taxes,  &cc.  That 
he  the  said  party  of  the  second  part,  and  his  heift,  shall 
not  assign  or  transfer,  or  lef  over  the  said  lots,  or  any  of 
them,  or  any  part  tliercof,  to  any  person  or  persons,  without 
the  consent  of  the  said  party  of  the  first  part,  in  writing  first 
had  and  obtained  therefor — that  the  said  party  of  the  second 
part,  his  heirs,  (fcc.^^ shall  and  will  peaceably  and  quietly  yield, 
surrender,  and  give  up  to  the  said  party  of  the  first  part,  his 
heirs,  (Sec,  the  premises  aforesaid,  at  the  end  of  the  said  six 
years,  or  sooner,  determination  of  said  lease,  together  with  all 
and  singular  the  improvements  thereon,  or^  which  may  be 
made  thereon:  Provided  always^  and  the  said  party  of  the  se- 
cond part,  is  hereby  authorized  and  empowered,  at  any  time 
within  three  years  from  the  date  hereof,  at  his  own  proper  costs 
and  charges,  to  erect  and  build  a  good  dwelling-house,  on  one 
of  the  said  lots  ;  and  the  said  party  of  the  first  part,  hereby 
agrees  at  the  expiration  or  sooner  determination  of  the  said 
teim,  to  pay  to  the  said  party  of  the  second  part,  for  the  im- 
provement of  sOch  good  dwelling  house,  if  erected  and  stand- 
ing on  the  premises,  its  fair  value,  to  be  appraised  by  three  dis- 
interested persons,  one  to  be  appointed  by  each  one  of  the  said 
parties,  and  the  third  to  act  as  umpire  between  the  other  two, 
to  be  appointed  by  them."  The  remaining  covenant  is,  that  if 
the  party  of  the  second  part  violated  any  of  the  covenants  en- 
tered into  by  him,  the  party  of  the  first  part  might  enterand  ex- 
pel him  from  the  premises. 

The  plaintiff  also  offered  evidence  to  prove,  and  the  defend- 
ant admitted  that  he  claimed  to  hold  the  premises  adversely, 
but  the  plaintiff  failed  to  prove  by  positive  testimony,  that  the 
defendant  had  claimed  to  hold  adversely  during  the  term  of 
said  lease.     The  plaintiff  offered  no  evidence  of  legal  title. 

The  defendant  offered  in  evidence,  and  relied  on  a  patent 
from  the  United  States^  embracing  the  premises  in  question,  to 
one  Joshua  Kennedy,  usually  called  the  '*  Price  Grant." 

The  defendant's  counsel  then  moved  for  the  following  char- 
ges :  1.  That  although  it  was  a  well  established  luleof  law 
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that  a  tenant  cannot  call  in  question  the  title  of  his  landlord, 
that  such  restriction  only  continues  during  the  term  of  the  de- 
mise, and  that  if  during  the  term  the  tenant  neither  disclaims 
or  breaks  any  of  the  covenants,  alter  its  expiration,  he  has  a 
right  to  show  that  the  landlord,  hi  such  time,  has  no  right  to  the 
premises  by  the  legal  title. 

2.  That  from  the  terms  in  which  the  lease,  in  this  case,  is  ex- 
pressed, the  agreement  to  pay  for  the  improvements  thereon, 
became  a  condition  precedent,  and  that  the  plaintiff  could  not 
recover  possession  of  the  premises  until  he  had  paid  the  defend- 
ant for  such  improvements  as  had  been  proved  to  have  been 
made  in  conformity  with  the  tenns  of  the  lease. 

Whereupon,  the  court  charged,  that  a  tenant,  when  sued  for 
the  possession  of  demised  premises,  was  precluded,  as  well  at 
any  time  after  the  lease  had  expired,  as  during  its  existence, 
from  calling  in  question  ,the  title  of  his  landlord,  or  improving 
an  outstanding  title  from  a  stranger :  and  also,  that  the  agree- 
ment to  pay  for  improvements  is  an  independant  covenant,  on 
which  the  defendant  may  seek  his  remedy  at  law,  but  does  not 
prevent  his  recovering  possession  of  the  premises,  although  he 
may  be  liable  to  tbe  defendant  for  the  value  of  such  improve- 
ments. 

To  all  which  the  defendant  excepted,  and  which  he  now  as- 
signs for  error. 

Gibbons,  for  plaintiff  in  error. 

Campbell,  contra. — It  was  not  necessory  that  the  plaintiff 
should  have  shewn  that  the  disclaimer  of  the  defendant  was, 
during  the  continuance  of  the  term,  to  give  him  the  benefit  of 
the  rule,  that  the  tenant  cannot  dispute  the  title  of  his  landlord. 
[5  Wend.  246 ;  1  Cowen,  575  ;  3  Peters,  44 ;  5  id.  485 ;  30 
Eng.  C.  L.  67  ;  4  M.  &  S.  347  ;  2  A.  &  E.  17.] 

As  to  the  covenant  to  pay  for  improvements,  there  was  no 
proof  that  any  were  made  ;  but  in  addition,  if  any  such  were 
made,  they  were  forfeited  by  a  disclaimer.  Upon  this  pointy 
the  lease  itself  is  express,  as  well  as  the  general  law.  [3  Pe- 
ters, 44  ;  4  Wend.  633.] 
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But  the  agreement  to  pay  for  improvements  is  not  in  tUona 
tnre  of  a  condition,  but  forms  an  independant  covenant.  TIio 
lease  is  for  six  years — the  rent  is  nominal — the  covcnaats  to 
improve  pay  taxes,  and  yield  possession,  are  all  secured  to  the 
lessor,  by  a  general  and  controlling  clause,  allowing  a  re-entry, 
and  providing  for  the  expulsion  of  the  tenant.  [8  Cowcn,  266, 
295  ;  14  Wend.  219;  411.  «k  J.  285;  G  Leigh,  154;  6  Cow- 
en,  302.] 

ORMOND,  J, — The  charge  moved  for,  assumes,  that  if  the 
tenant  does  not  disclaim  the  title  of  the  landlord,  during  the 
tenantcy,  he  is  not  precluded  from  setting  up  an  outstanding 
title  after  its  expiration. 

The  rule,  that  the  tenant  cannot  dispute  the  title  of  his  land- 
lord, continues  as  well  after  the  tenantcy  is  at  an  end,  as  during 
its  continuance-     He  cannot  change  the  character  of  the  ten- 
antcy, by  his  own  acts,  so  as  to  enable  him  to  hold  against  his 
landlord,  who  reposes  under  the  security  of  the  tenantcy,  unless 
after  disclaimer  of  the  title  of  the  landlord,  he,  with  knowledge 
thereof,  permits  the  tenant  to  remain  in  possession  such  a  length 
of  time  that  the  statute  of  limitations  bars  an  entry.    [Tillotson 
V.  Kennedy.  5  Ala.  and  cases  cited  on  the  brief  of  defendant  in 
error.]     There  is  no  foundation  whatever  for  the  supposition, 
that  it  the  tenant  docs  not  dispute  the  landlord's  title  during  the 
continuance  of  the  lease,  he  may  set  up  an  outstanding  title  in 
a  stranger,  after  its  termination.     Ilsuch  were  the  law,  a  de- 
mise would  be  a  most  hazardous  thing,  as  it  would  be  in  the 
power  of  the  tenant,  at  the  termination  of  the  lease,  by  setting 
up  an  outstanding  paramount  title  in  a  stranger,  to  deprive  the 
landlord  of  the  benefit  ©f  his  possession.     Whatever,  however, 
might  be  the  injurious  consequences  to  the  landiord,  from  the 
admission  of  such  a  principle,  it  is  perfectly  clear  no  such  rule 
of  law  exists. 

We  do  not  consider  it  necessary  to  enter  upon  the  enquiry, 
whether  the  construction,  put  by  the  court,  on  the  Covenant, 
that  the  landlord  was  to  pay  for  the  erection  of  the  house,  which 
the  tenant  was  at  liberty  to  build,  was  correct  or  not,  as  it  does 
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not  appear  from  ihc  record  that  the   house  was  built.     The 
charge,  therefore,  so  far  as  we  can  jtuige  from  the  record,  was 
purely  abstract ;  and  whether  right  or  w-rong,  could  not  pre- 
judice the  plaintiff  in  error. 
Let  the  judgment  be  affirmed. 


ALLEN  V.  BEST. 


1.  Land  was  levied  on  under  an  execution  issued  by  a  justice  of  the  peace,  and  an 
order  made  by  the  Circuit  court  directinjf  its  sale  ;  the  costs,  up  to  tlic  time  the 
papers  were  returned  to  court,  were  $3  81-100,  and  tlie  entire  costs  are  stated 
in  thevenditioni  exponas,  at  $13  81-100.  The  order  of  court  is,  that  the  sheriff 
"  be  commanded  to  sell,  &c.,"  and  the  terms  of  the  venditioni  exponas  ait;, 
that  he  is  "  commanded  to  cause  to  be  made  of  the  lands,  &,c.;"  Held,  1.  That 
the  inference  is,  that  the  costs  were  increased  by  the  action  of  the  Circuit  court. 
2.  That  the  legal  effect  of  the  terms  employed  in  the  order  and  venditioni  cx- 
ponas  is  identical ;  consequently,  there  was  no  variance  between  ihepi. 

2.  Quere?  will  a  purchaser  ut  a  sheriff's  sale  be  affected  by  a  variance  between  the 
venditioni  exponas,  and  the  order  under  which  it  issued,  if  the  writ  is  not  void. 

Writ  of  error  to  the  Circuit  Court  of  Barbour. 

This  was  an  action  of  trespass  under  the  statute,  at  the  suit 
of  the  plaintiff  in  error  against  the  defendant,  to  try  the  title  to  a 
tract  of  land  situate  in  the  county  of  Barbour;  as  also  to  recover 
damages  for  its  occupancy.  The  cause  was  tried  on  the  plea 
of  "not  guilty,"  a  verdict  returned  for  the  defendant,  and  judg- 
ment thereon  rendered. 

From  a  bill  of  exceptions  sealed  at  the  trial,  it  appears  that  the 
land  in  question  had  been  levied  on  by  a  constable  in  virtue  of  an 
execution  issued  by  a  justice  of  the  peace,  and  the  papers  and 
proceedings  in  the  case  before  the  justice,  returned  to  the  circuit 
court.  The  order  of  that  court,  after  describing  the  land,  affirm- 
ing the  regularity  of  the  proceedings,  &c.,  proceeds  as  follows: 
"therefore,  on  motion  of  the  plaintiff,  by  attorney,  it  is  ordered  by 
the  court,  that  the  sheriff  be  commanded  to  sell  said  land  in  satis- 
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faction  of  said  pla.ntitTs  demand,  and  the  costs,  dtc."  In  the  or- 
der, the  execution  issued  by  the  justice,  is  described  as  being  for 
*'Forty-eight  4Q-100  dollars,  witli  interest  thereon  from  the  19th 
day  of  INIay,  1841,  83  81 — costs  below."  The  venditioni  ex- 
ponas issued  upon  this  order,  after  describing  the  land,  &c.,  pro- 
ceeds thus,  "you  cause  to  be  made  the  sum  of  forty-eight  42-100 
dollars,  with  interest  thereon  from  the  19th  day  of  May,  A.  D.  1841, 
which,"  &c.;"as  also,  the  further  sum  of  thirteen  81-100  dollars 
in  and  about  the  said  suit  in  that  behalf  expended,"  &c.  The 
defendant's  counsel  objected  to  the  venditioni  exponas,  on  the 
ground  that  it  did  not  conform  to  the  order  of  sale.  The  objec- 
tion was  sustained,  and  the  writ  excluded  from  the  juiy. 

Wm.  Cochran,  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J.— We  are  at  loss  to  perceive  any  material 
variance  between  the  order  of  court  directing  a  sale  of  the  land, 
and  the  mandate  by  which  it  ivas  carried  into  effect.  In  de- 
scribing tlie  execution  which  had  been  levied  by  the  constable, 
the  costs  of  the  proceedings,  up  to  the  time  they  reached  the  cir- 
cuit court,  arc  stated  in  the  order  to  have  been  three  81-100  dol- 
lars, while  in  the  venditioni  exponas,  the  entire  costs  are  put 
down  at  thirteen  81-100  dollars.  The  fair  inference  is,  that  the 
costs  were  swelled  to  this  latter  sum  by  the  action  of  the  circuit 
court;  the  more  especially  as  its  mandate  docs  not  require  or  au- 
thorize any  more  to  be  collected  than  is  thus  expressed  upon  its 
face. 

It  is  said  by  tlie  plaintiff's  counsel,  that  the  only  discrepancy 
pointed  out  is.  that  the  court  orders  that  the  sheriff -'be  command- 
ed to  sell"  the  land,  &c.,  while  by  the  venditioni  exponas,  he  is 
•♦commanded  to  cause  to  be  made  of  the  lands,"  &c.  The  legal 
effect  of  these  terms  is  identical.  When  an  executive  officer  is 
commanded  by  process  to  cause  money  to  be  made  of  property, 
he  is  authorized  to  sell  it,  for  this  is  the  only  mode  by  which  he 
can  make  it  available  in  the  collection  thereof.  This  objection, 
then,  is  equally  untenable  as  the  first. 

But  suppose  there  was  a  discrepancy  which  did  not  go  the  ex- 
tent of  making  the  venditioni  exponas  utterly  void,  would  a  bona 
jide  purchaser  at  the  sheriff's  sale  be  thereby  affected?     [Boren 
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et  al  V.  McGehco,  6  Porter's  Rep.  444;  Wyman  et  al.  v.  Camp- 
bell ct  al.  id.  219.]  We  merely  state  this  question;  the  view  ta- 
ken does  not  require  that  it  should  be  answered. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remaiided. 


McLEOD,  ET  AL.  V.  McDONNEL  AND  WIFE. 

1.  A  testator  made  his  will  in  these  terms:'"  That  all  my  property,  both  real  and 
personal,  of  which  I  am  now  possessed,  or  may  iiereaftcr  accrue,  be  retained 
and  continued  tosjcther,  till  my  youngest  child  may  have  arrived  at  lawful  age  ; 
at  which  time  all  the  above  property,  with  its  in<.'rease,  from  now  on  to  the  time 
of  my  youngest  child  arriving  at  lawful  age,  to  be  equally  divided  among  allmy 
lawful  heirs."  His  property  consisted  of  lands,  slaves,  stock,  plantation  uten- 
sils, &c.  He  died  leaving  a  widow  and  five  infant  children.  Held,  that  the 
intention  to  be  gathered  from  these  expressions,  in  connexion  with  the  circum- 
stances, is,  that  the  family  relation  between  the  wife,  children,  and  slaves,  shall 
be  continued,  and  that  the  plantation  be  carried  on  for  the  benefit  of  the  family. 
The  wife,  under  this  will,  takes  a  vested  interest  in  one-sixth  part  of  the  estate, 
to  be  divided  at  a  future  period. 

2.  The  provision  for  the  wife  is  inconsistent  with  dower  and  distribution  of  the 
same  estate,  consequently,  without  any  express  legislation  upon  the  subject,  she 
would,  in  equity,  be  put  to  her  election. 

3.  The  only  change  of  law.miide  by  our  statute,  which  requires  a  widow  to  signi- 
fy her  dissent  from  the  provision  made  for  ber  by  her  husband's  will,  is  to  intro- 
duce a  determinate  period,  within  which  she  must  signify  her  dissent,  or  dsc 
the  provision,  if  in  equity,  a  bar  of  dower,  becomes  absolutely  a  bar  at  law. 

4.  When  application  is  made  for  an  allotment  of  dower,  and  distribution  of  the 
personal  estate,  to  the  County  court,  which  has  possession  of  the  will  by  pro- 
bate, and  the  will  is  inconsistent  with  such  claim,  there  is  a  defect  of  jurisdic- 
tion in  the  court  to  act  upon  the  petition,  unless  the  fact  of  dissent  from  the  will, 
is  shown  affirmatively. 

Writ  of  error  to  decree  of  the  judge  of  the  country  court  of 
Wilcox  county  on  a  petition  for  dower. 

The  case  made  in  the  petition  is  this :  Angus  Mcintosh,  in  his 
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lifetime,  intermarried  with  the  petitioner,  Janet,  (who,  after  his 
doatij,  intermarried  with  the  petitioner,  McDonnel:)  and,  during 
the  coverture,  and  at  the  time  of  his  death,  was  seized  in  fee  of 
certain  lands  described  in  the  petition;  also,  of  certain  slaves  and 
othtr  personal  chattels  Mcintosh  died  in  1838,  leaving  four 
children  surviving,  all  of  whom  are  minors.  Previous  to  his 
death,  he  made  and  published  a  will,  in  which  he  made  no  ex- 
press provision  for  his  wife.  This  will  was  admitted  to  probate, 
and  Alexander  McLcod  and  the  jietitioner,  Janet,  were  appoint- 
ed as  administrators  with  the  will  annexed.  She  intermarried 
with  McDonnel  in  1843,  and  he  thereby,  in  right  of  his  wife,  be- 
came a  co-administrator  with  McLeod. 

The  prayer  is,  that  dower  of  one-third  part  of  the  lands  may 
be  allotted,  and  a  distribution  of  one-fifth  of  the  personal  estate. 

This  i)etition  was  filed  in  July,  1843,  and  citations  were  order- 
ed to  be  served  on  the  co-administratoi*,  jMcLeod,  as  well  as  the 
infants.  After  service,  a  guardian  ad  litem  was  appointed  for  the 
minors;  and  the  defendants  demurred  to  the  petition,  which,  be- 
ing overruled,  they  pleaded  as  li)llows: 

1.  The  minors,  by  their  guardian,  objected,  that  the  prayer  of 
the  petition  ought  not  to  be  granted,  because  the  said  Janet  did 
not,  within  ibur  years  after  the  probate  of  the  will  of  Mcintosh, 
dissent  therefrom;  and  because  the  said  Janet  is  therein  provided 
for  according  to  the  act  of  assembly,  and  has  acquiesced  in  the 
provisions  thereof  for  more  than  five  years. 

Upon  this,  issue  was  taken.  • 

2.  The  administrator  objected,  that  by  the  provisions  of  the 
will  of  Mcintosh,  his  estate  was  to  be  kept  together  until  his 
youngest  child  should  be  of  age,  which  period  has  not  elapsed  ; 
and  that  the  said  Janet  acquiesced  in  the  will  for  more  than  four 
years;  also,  that  the  estate  has  not  yet  been  settled,  there  being 
outstanding  debts  unpaid. 

The  petitioners  demun'ed  to  tliis  plea;  but  the  demurrer  being 
overruled,  they  then  replied  : 

That  there  was  money,  choses  in  action,  and  other  personal  ef- 
fects more  than  sutlicient  to  pay  and  satisfy  the  outstanding  debts 
beyond  the  property  described  in  the  petition. 

The  defendant  demurred  to  this  replication;  but,  it  being  over- 
ruled, issue  was  taken. 

No  jury  trial  was  demanded,  and  the  issues  were  all  determin- 
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ed  by  the  court  in  favpr  of  the  petitioners,  and  a  decree  rendered 
for  the  appointm«at  of  conimissioners  to  set  apart  and  allot  dower 
of  one-third  part  of  the  lands;  and  to  distribute  one-fifth  part  of 
the  personal  estate. 

In  the  course  of  the  investigation,  but  not  until  after  the  peti- 
tioners had  closed  their  case,  the  will  -^'as  offered  to  be  read  by 
them.  The  defendants  objected  to  the  reading  of  it  then,  and  ex- 
cepted to  the  decision  of  the  court  overruling  their  objection. 
The  will  is  in  these  terms: 

1,  Angus  Mcintosh,  do  constitute  and  make  this  my  last  will 
and  testament,  as  follows:  That  in  the  first  place,  all  my  lawful 
dnd  just  debts  be  paid.  2nd.  That  all  my  property,  both  real 
and  personal,  of  which  I  am  now  possessed,  or  may  hereafter 
.aecrue,  be  retained  and  continued  together  till  my  youngest  child^ 
may  have  arrived  at  lawful  age;  at  which  time,  all  the  above 
property,  with  its  increase  from  now  on  to  the  time  of  my  young- 
est child's  arriving  at  lawful  age,  to  be  equally  divided  among  all 
my  lawful  heirs.  In  witness,  &c,  executed  on  the  1st  January, 
1838,  in  the  presence  of  three  witnesses,  and  admitted  to  probate 
29th  same  month. 

The  several  matters  determined  by  the  judge  of  the  county 
court,  are  now  assigned  as  error. 

Bethea,  for  the  plaintiffs  in  error. 
Sellars,  contra. 

0 

GOLDTHWAITE,  .T.— Before  entering  upon  the  considera- 
tion ol  our  statutes  which  define  the  right  of  the  widow  to  dower 
in  the  real,  and  distribution  of  the  personal  estate,  and  compels 
her  to  elect  between  the  will  and  legal  provision,  it  is  proper  to 
consider  whether  the  will  before  us  makes  any  provision  for  the 
widow;  and  if  it  docs,  whether  it  was  intended  or  has  the  effect 
to  bar  her  claim  to  dower  and  distribution,  or  to  put  her  upon  an 
election. 

1.  In  the  construction  of  a  will,  the  great  object  to  be  ascer- 
tained is  the  intention  of  the  testator;  and,  when  discovered, 
that  will  always  prevail,  if  not  inconsistent  wUh  the  rules  of 
law.  The  clause  ot  the  will  of  which  the  intention  is  to  be  as- 
certained, is  this:  "That  all  my  property,  both  real  and  personal, 
of  which  I  am  now  possessed,  or  may  hereafter  accrue,  be  re- 
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tained  and  continued  together  till  my  youngest  child  may  have 
arrived  at  lawful  age;  at  which  time,  all  the  above  jiroiK'rty,  with 
its  increase  from  now  on  to  the  time  of  my  youngest  child  ar- 
riving at  lawful  age,  to  be  equally  divided  among  ail  my  lawful 
heirs."  To  ascertain  the  general  intention  of  a  testator,  when 
his  will  is  not  clearly  expressed,  we  apprehend  it  is  jierfeclly  le- 
gitimate to  look  at  the  condition  of  his  family,  the  nature  and  de- 
scription of  his  property,  and  even  the  state  of  society  where  he 
has  had  his  residence.  Here,  there  is  no  express  provision  made 
for  the  support  of  his  wife  or  children;  but  we  are  not  to  infer 
from  its  absence  that  no  such  provision  was  intended.  He  di- 
rects his  property  to  be  retained  and  continued  together.  This 
property,  besides  real  estate,  consists  of  slaves,  stock  and  planta- 
tion utensils;  so  that  the  sellinc,  or  even  hiring  out  seems  to  be 
inhibited.  He  does  not  provide  that  the  property  shall  accumu- 
late, but  directs  that  all  of  it,  with  its  increase,  a  term  perfectly  fa- 
miliar to  all,  shall  be  divided  at  a  future  day.  His  children,  five 
in  all,  arc  minors,  in  1813;  so  the  presumption  is,  that  in  1838, 
when  the  will  was  made,  some,  and,  perhaps,  the  most  of  them, 
must  have  been  of  a  tender  age.  With  these  expressions,  con- 
nected with  these  circumstances,  his  gieneral  intention  cannot  be 
misunderstood.  It  was,  that  the  family  relation  should  be  con- 
tinued between  his  wife,  children  and  slaves,  and  that  his  planta- 
tion should  be  carried  on  for  the  benefit  of  his  family.  In  no 
other  manner  can  the  expressed  direction  to  retain  and  continue 
the  property  togethert  be  carried  out,  unless  we  suppose  the  ab- 
surdity of  keeping  slaves  and  stock,  without  using  them. 

The  intention  is  clearly  expressed,  that  his  real  and  pereonal 
estates  shall  go  to  the  same  persons;  and,  when  reference  is  had 
to  the  general  intention  of  the  testator,  it  leaves  no  reasonable 
doubt  that  his  wife  was  intended  to  be  included  in  the  general 
term  lawful  heirs.  It  is  possible  that,  if  this  was  a  devise  of  real 
estate  only,  the  proper  construction  of  this  term,  uncontrolled 
by  the  obvious  intention  that  there  should  be  no  division  of  the 
estate,  would  be  to  confine  it  to  the  heirs  at  law;  but  wlien  it  is 
.used  with  reference  to  the  personalty,  it  means  next  of  kin,  un- 
less this  meaning  is  controlled  by  the  context;  because  the  next 
of  kin  are  the  only  persons  appointed  by  the  law  to  succeed  to 
personal  property.  [Holloway  v.  Holloway,  4  Vesey,  649 ; 
Lowndes  v.  Stone,  5  Vesey,  403;  Vaux  v.  Henderson,  1  J.  4& 
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W.  380.]  Here,  the  testator  uses  the  term,  lawful  heirs,  in  the 
same  sentence  where  he  fixes  the  period  for  distribution;  and  ap- 
parently endeavors  to  give  point  to  it  by  prefixing  all,  as  if  to 
indicate  that  allmy  children  would  not  convey  his  meaning.  In- 
dependent of  the  strong  presumption  arising  from  the  use  of  the 
words  lawful  heirs,  instead  of  children,  another  springs  out  of  the 
entire  omission  of  a  provision  for  his  wife,  or  any  reference  to  her 
legal  claims;  because  it  is  utterly  inconsistent  with  common  ex- 
perience that  the  testator  could  have  supposed  that  all  his  es- 
tate, real  as  well  as  personal,  could  bo  kept  together  unless  a  sa- 
tisfactory provision  was  made  for  his  wife  by  his  will.  The  ex- 
pressed intention,  that  all  the  property  shall  be  retained  and  con- 
tinued together,  coupled  with  the  use  of  a  term  which  includes  all 
the  distributees,  is  conclusive  that  his  intention  was  to  provide  for 
his  wife  in  the  same  manner  and  to  the  same  extent  as  each  of 
his  children. 

The  only  doubt  wc  have  had  of  the  correctness  of  this  con- 
struction, was,  that  on  the  first  reading  of  the  will,  it  seems  to 
convey  the  idea  that  the  estates  of  those  entitled  to  the  personal 
property  was  not  to  vest  until  the  youngest  child  became  of  age; 
in  which  event,  the  children  and  widow  would  have  no  present 
interest  in  it,  but  the  estate  would  vest  in  and  be  divisible  be- 
tween such  persons  as  should  then  answer  the  description  of  law- 
ful heirs.  Independently  of  the  fact,  that  such  a  construction  is  di- 
rectly counter  to  what  we  have  ascertained  is  the  general  inten- 
tion of  the  will,  it  would  defeat  the  particular  and  expressed  in- 
tention that  the  personal  and  real  estates  should  go  to  the  same 
persons.  It  is  said,  a  bequest  of  personal  estate  to  a  person  when 
he  becomes  of  age,  or  to  several,  to  be  divided  among  them  at  a 
particular  period,  does  not  vest  until  the  period  arrives;  and  that 
there  is  a  difference  in- this  respect  in  the  construction  of  bequests 
and  devises,  growing  out  of  the  circumstance  that  courts  ef  equi- 
ty take  their  rules  of  construction  from  the  civil  law.  [Machen 
V.  Reynold,  14  East,  601;  Hanson  v.  Graham,  6  Vesey,  239; 
Stapleton  v.  Cheales,  Pre.  Chan.  317.]  But  a  devise  in  the  same 
terms  vests  an  immediate  interest.  [Goodtitle  v.  Whitley,  1 
BuiT.  228.]  The  rule  of  the  civil  law,  with  respect  to  bequests, 
only  applies,  however,  when  there  is  nothing  in  the  context  of  the 
will  to  explain  the  intention;  and,  therefore,  a  direction  to  apply 
the  interest  of  the  fund  bequeathed,  has  been  held  a  sufficient  in-. 
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dication  of  the  intention  to  vest  the  legacy  immediately.  [Fon- 
ereau  v.  Fonereau,  3  Atk.  645;  see  other  cases  to  the  same  ef- 
fect, 1  Roper  on  Leg.  388.] 

From  what  has  been  said,  it  will  be  apparent  that  our  conclu- 
sion is,  that  under  the  will  the  widow  took  an  absolute  vested 
interest  in  one-sixth  part  of  the  testator's  real  and  personal  es- 
tates, to  be  divided  at  a  future  period.  No  question  is  raised  as 
to  the  extent  of  her  present  interest  in  the  income  derived  from 
the  labor  of  the  slaves  on  the  plantation;  and,  therefore,  no  opinion 
is  given  on  that  subject. 

2.  We  are  next  to  inquire,  if  this  provision  in  the  will  is  incon- 
sistent with  the  legal  right  to  dower  and  contribution,  and  was 
intended  in  lieu  thereof.  The  rule  in  equity,  which  governed 
previous  to  any  legislation  on  this  subject,  is,  that  to  put  the  wi- 
dow to  the  alternative  of  either  waiving  her  interest  under  the 
will,  or  foregoing  her  right  to  dower  in  the  lands  of  her  husband, 
it  must  be  clearly  evinced  that  her  taking  both  interests  will  de- 
feat the  general  intent  of  the  devisor.  [Powell  on  Dev.  466.] 
Roper  says,  the  rule,  as  settled  by  modem  decisions,  requires 
that,  in  order  to  deprive  a  widow  of  dower,  it  must  be  shown 
that  the  testator  intended  to  exclude  her  from  it;  as,  for  instance, 
where  there  is  an  inconsistency  between  her  claim  of  dower 
and  the  disposition  of  the  estate  by  the  will.  [2  Roper  on  Leg. 
414.]  In  Foster  v.  Cook,  [3  Bro.  C.  347,]  Lord  Thurlow  held, 
that  the  widow  ought  not  to  be  put  to  her  election,  but  by  express 
language,  or  an  inference  which  was  irresistible.  What  circum- 
stances will  authorize  such  an  inference,  is  exemplified  by  many 
cases.  Thus,  in  Villa  Real  v.  Lord  Gal  way,  [1  Bro.  C.  292,] 
there  was  a  devise  of  an  annuity  to  the  widow  lor  life.  All  the 
testator's  estates  were  subjected  to  this  annuity,  and  devised 
to  trustees  in  trust  to  permit  hie  daughter  to  receive  all  the  rents. 
Lord  Camden  held  the  widow  to  an  election,  inasmuch  as  the  al- 
lowance of  dower  would  be  inconsistent  with  the  devise.  So, 
in  Chalmers  v.  Stovil,  [2  V.  <&  B.  222,]  a  devise  of  lands,  in 
■which  the  widow  was  entitled  to  dower,  to  her  and  two  others, 
to  be  equally  divided  between  them,  was  considered  a  case  for 
election.  Other  cases  of  similar  import  might  be  cited,  but  these 
are  satisfactory  to  show  that  the  bequest  and  devise  here  of  pro- 
perty, in  which  the  widow  was  entitled  to  contribution  and  dow- 
er, to  her  and  others,  to  be  all  equally  divided  between  them, 
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makes  her  claim  under  the  law  inconsistent  with  the  will,  and 
raises  an  irresistible  inference  that  it  was  not  the  testator's  inten- 
tion that  she  should  have  both.  We  have  chosen' rather  to  deter- 
mine this  point  of  the  case  upon  equity  principles,  than  to  have  re- 
ference to  our  statute;  though  under  one  very  similar,  in  Virgina, 
it  has  been  held,  that  the  intention  of  the  testator  that  the  devise 
should  operate  as  a  bar  of  dower,  might  be  shown  by  an  aver- 
ment deJiors  the  will.  [Ambler  and  Wife  v.  Nelson,  4  H.  &  M. 
23.]  But  in  this  respect  only,  it  is  said,  does  the  Virginia  act 
vary  the  common  law.  [Herbert  v.  Wren,  7  Cranch,  370.]  We 
have  also  forborne  a  consideration  of  an  earlier  statute,  which 
declares  "that  the  widow  may,  in  all  cases,  waive  the  provisions 
made  for  her  in  the  will  of  her  deceased  husband,  and  claim  her 
dower,  which  shall  be  assigned  her  accordingly :  in  which  case, 
she  shall  receive  no  part  of  such  provision,  unless  it  appears 
plainly  by  the  will  that  the  testator  intended  it  in  addition  to  her 
dower."  [Clay's  Digest,  172,  §  1.]  Whether  this  was  intended 
to  introduce  a  rule  of  construction  different  from  that  which  pre- 
viously obtained  in  equity,  or  was  intended  to  relieve  the  widow 
from  the  consequences  of  an  erroneous  conception  of  her  rights 
under  the  will,  need  not  now  be  considered. 

3.  The  question  next  in  order  is,  whether,  as  a  provision  is 
made  by  this  will  for  the  widow,  and  intended  in  lieu  of  dower 
and  contribution  under  the  statute,  she  is  compelled  to  abide  by 
it,  inasmuch  as  she  has  never  signified  her  dissent  from  it  either 
in  the  county  or  superior  court  of  her  residence.     The  words  of 
the  act,  so  far  as  they  relate  to  this  subject,  are  these  :  "  When 
any  person  shall  die  intestate,  or  shall  make  his  last  will  and  testa- 
ment, and  not  make  therein  any  express  provision  for  his  wife 
by  giving  and  devising  to  her  such  part  or  parcel  of  his  real  and 
personal  estate  as  shall  be  fully  s,atisfactory  to  her,  such  widow 
may  signify  her  dissent  thereto  in  the  superior  or  county  court, 
in  the  county  where  she  resides,  at  any  time  within  one  year^fter 
the  probate  of  such  will;  and  then  and  in  that  case  she  shall  be 
entitled,"  &c. — going  on  to  declare  she  shall  be  endowed  of  one- 
third  part  of  the  real  estate  of  which  her  husband  was  seized 
during  coverture,  for  the  term  of  her  life;  and  one-half  of  his  per- 
sonal estate  absolutely,  after  paying  his  debts,  if  there  be  but  one 
child;  a  child's  part,  if  there  be  less  than  four  children;  and  one- 
fifth,  if  there  be  more.,    [Clay's  Digest,  172,  §  3.]     Our  impres- 
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sion  at  first  was,  that  the  term,  express  provision,  was  to  be  un- 
derstood as  directing  an  election  only  in  case  of  a  provision  ex- 
pressing to  be  in  lieu  of  dower;  but  further  consideration  has  sa- 
tisfied us  that  the  evil  intended  to  bo  obviated  was  the  difficulty 
which  previously  existed  of  as.certaining  when  and  how  an  elec- 
tion was  to  be  made  by  her.  According  to  the  course  of  equity 
law,  the  widow  was  entitled  to  an  account  before  she  was  com- 
pelled to  elect;  and  a  suit  in  equity  was  frequently  necessar}'^  to 
compel  the  election.  *This  seems  to  be  the  only  change  made  by 
the  statute  in  the  existing  law — a  fixed  and  definite  term  was 
introduced  within  which  she  is  compelled  to  signify  her  dissent  to 
the  will;  and  if  this  is  not  made,  it  then,  if  any  provision  is  made 
inconsistent  with  her  rigkt  under  the  statute,  becomes  obligatory 
upon  her.  Such  is  the  construction  which  similar  enactments 
have  received  in  Virginia  and  Kentucky.  [Blunt  v.  Gee,  5  Call. 
481;  Shaw's  Devisees  v.  Shaw's  Heirs,  2  Dana,  341.  See,  also, 
Ex.  of  Green  v.  Green,  7  Porter,  19.] 

4.  The  application  of  what  has  been  said  to  the  case  before 
us,  will  show  that  the  county  court  should  have  declined  jurisdic- 
tion. The  will  of  Mcintosh  was  admitted  to  probate  in  that 
court  in  January,  1838,  and  letters  testamentary  granted  upon 
it.  It  was  thus,  as  a  court  of  probate,  in  possession  of  the  will, 
and  no  allotment  of  dower  or  distribution  could  be  made  as  in 
case  of  intestacy,  or  if,  as  there  was  no  provision  for  the  widow, 
because  such  a  course  would  be  inconsistent  with  the  will;  and 
the  jurisdiction  could  only  be  revived  by  causing  it  to  appear  that 
the  widow  had  signified  her  dissent  from  its  provisions  within  the 
year,  in  the  manner  provided  by  the  act  The  defect  of  jurisdic- 
tion appearing  from  the  records  of  the  court,  the  question  was 
necessarily  involved  in  the  demurrer  to  the  petition,  which,  in  our 
.opinion,  ought  to  have  been  sustained  upon  this  ground.  The 
demurrer  to  the  plea,  by  the  administrator,  that  the  estate  had  not 
been  settled,  would  bring  that  point  of  the  case  within  some  ex- 
pressions used  by  us  in  the  case  of  Ex.  of  Green  v.  Green,  [7 
Porter,  19;]  but,  as  the  point  was  not  raised  in  that  case,  and  is 
not  there  decided,  we  choose  to  confine  our  present  decision  to 
the  demurrer  to  the  petition;  and  this  the  rather  because  the  in- 
fluence of  the  statute  which  authorizes  distribution  of  an  estate 
after  eighteen  months,  [Clay's  Digest, — .]  was  not  then  consid- 
ered. 
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The  result  of  our  opinion  is,  that  the  judgment  of  the  county 
court  must  be  reversed. 


FLNDLEY  v.  THE  STATE  BANK.  . 

1.  The  Bank  is  not  affected  by  a  conditional  execution  of  a  note  by  a  surety,  of 
which  it  has  no  knowledge. 

2.  When  a  note  is  offered  to  a  Bank  for  discount,  aud  refused,  unless  an  addition- 
al surety  is  given,  which  is  not  done,  and  afterwards,  the  note  is  put  in  suit  by 
the  Bank — Held,  that  the  Bank,  to  show  title  in  tlic  note,  must  prove  that  it 
was  afterwards  discounted,  and  the  money  received  by  the  principal,  or  carried 
to  his  credit,  in  the  extinction  of  an  old  debt.  Leaving  the  note  with  the  officers 
of  the  Bank,  is  a  repetition  of  the  offer  to  discount. 

3.  Proof  that  the  old  debt  was  extinguished,  would  be  evidence  prima  facie  oi  the 
acceptance  and  discount  of  the  note  by  the  Bank. 

Errou  to  the  County  Court  of  Tuskaloosa. 

This  was  amotion  by  the  Bank  against  the  plaintiff  in  error, 
on  a  note  negotiable  and  payable  at  the  Bank  by  Ransom  Covey, 
as  principal,  and  the  plaintiff  in  error  and  one  James  Rogers  as 
his  sureties. 

An  issue  being  made  up  between  the  parties,  and  submitted 
to  a  jury,  the  defendant  proved  that  he  was  a  mere  surety  to  the 
note,  and  that  he  signed  it  upon  the  condition  that  one  Nicholas 
Perkins,  or  some  other  solvent  pei'son,  should  sign  it  as  co-surety, 
and  that  it  was  not  otherwise  to  be  used.  That  Covey,  the  prin-. 
cipal,  procured  Rogers  to  sign  it  as  surety,  who  was  insolvent. — 
That  on  its  being  presented  to  the  bank,  one  of  the  directors  ad- 
vised the  board,  that  Rogers  was  insolvent;  that  thereupon  the 
note  was  discounted  by  the  board  upon  the  condition  that  another 
good  name  should  be  obtained,  and  that  no  other  name  was  ob- 
tained on  said  note.  Upon  the  note  which  was  produced,  was 
the  following  memorandum,  "taken  March  12,  1840 — cond't  ano- 
ther name."    It  did  not  appear  that  the  Bank  had  any  knowledge 
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of  the  condition  upon  which  the  note  was  signed  by  the  de- 
fendant. 

Upon  this  evidence,  the  counsel  for  defendant  moved  the  court 
to  charge  that  the  facts  above  stated,  if  believed  by  the  jury,  did 
not  prove  that  any  title  to  the  note  vested  in  the*  bank,  so  as  to 
authorize  a  recovery  in  this  case,  which  charge  the  court  refused, 
and  to  which  the  defendant  excepted,  and  now  assigns  for  error. 

Peck  and  Claeke,  for  plaintiff  in  error. 
B.  F.  PoRTEH,  contra. 

ORMOND,  J. — The  Bank  being  ignorant  of  the  condition  on 
which  the  note  was  executed  by  the  surety,  is  not  affected  by  it, 
but  we  think  there  is  no  sufficient  evidence  in  the  record,  that  it 
has  title  in  the  note.  The  fact  of  possession,  is,  in  general,  suffi- 
cient evidence  of  ownership  prima  facie,  but  here,  it  is  shown 
that  the  Bank  refused  to  discount  the  note,  unless  another  surety 
was  obtained  to  it,  which  was  not  done.  Doubtless  the  directo- 
ry may  afterwards  have  altered  their  determination,  and  have 
discounted  the  note  in  its  then  condition,  but  there  is  no  proof  that 
this  was  done,  and  it  would  be  going  rather  too  far  to  infer  this 
from  the  mere  fact  of  putting  it  in  suit 

It  was  urged  in  argument,  that  the  surety  was  not  liable,  un- 
less the  principal  received  the  money  on  the  note.  This  position 
cannot  be  sustained.  The  execution  of  the  note  by  the  surety, 
y/di^  prima  facie  an  authority  to  the  principal  to  use  it,  either  in 
the  extinguishment  of  an  old  debt  due  the  Bank,  or  for  the  pur- 
pose of  obtaining  money  from  the  Bank.'  Nor  was  it  necessary 
after  the  rejection  of  the  note  by  the  Bank  in  the  first  instance, 
that  it  should  be  again  presented  by  the  principal  for  discount — 
The  leaving  of  the  note  with  the  officers  of  the  Bank  after  its  first 
rejection  was  a  repetition  of  the  proposition,  and  authorized  tlie 
Bank  at  any  subsequent  time,  to  accept  the  note  in  its  then  con- 
dition, and  if  the  principal  was  indebted  to  the  Bank,  to  carry  the 
amount  to  his  credit  in  extinction  of  the  old  indebtedness,  and 
proof  that  tlie  old  debt  was  thus  extinguished,  would  be  evidence 
prima  facie,  o{  Xhe  acceptance  of  the  note  by  the  Bank. 
Let  the  judgement  be  reversed,  and  the  cause  remanded. 
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ROBERTSON  v.  LOCKE,  et  al. 

1.  Where  a  motion  for  judgfmcnt  was  made  against  the  sheriff  and  liis  sureties,  up- 
on a  suggestion,  that  witli  due  diligence,  the  former  might  have  made  the  amount 
of  an  execution,  it  appeared  that  the  sheriff  had  collected  the  greater  part  of  the 
execution  before  its  return  day,  and  the  residue  afterwards  :  Held,  that  as  to  the 
money  collected,  before  the  execution  was  returnable,  the  sheriff  was  not  charge, 
able  with  neglect,  and  the  plaintiff  was  i^ot  entitled  to  judgment  against  Iiira 
and  his  sureties,  in  a  summary  proceeding  under  the  statute. 

Writ  of  error  to  the  Circuit  Court  of  Greene. 

Tiiis  was  a  proceeding  against  Locke,  late  sheriff  of  Greene, 
and  the  other  defendants,  as  his  securities,  suggesting  that  the  for- 
mer, with  due  diligence,  could  have  collected  the  amount  of  a 
Jien  facias,  which  had  been  placed  in  his  hands  as  sheriff,  to  exe- 
cute and  return.  The  defendants  pleaded,  L  Not  guilty.  2.  That 
the  sum  of  nineteen  hundred  and  sixty  dollars  and  ninety-four 
cents,  was  made  on  the  execution  by  Locke,  after  the  same  came 
to  his  hands,  and  before  the  return  day  thereof.  3.  That  another 
sum,  to  wit,  fiiteen  hundred  and  twenty-two  dollars  and  twenty- 
three  cents,  was  made  on  the  execution  by  Locke,  previous  to 
its  return  day. 

The  cause  was  submitted  to  the  court  for  its  decision,  upon 
issues  taken  to  the  defendant's  pleas.  In  the  judgment  entry  it  is 
affirmed,  that  it  appeared  to  the  court  that  Locke  made  on  the 
execution  before  the  day  of  its  return,  the  sum  of  $1,522  23,  and 
on  the  day  after  the  return,  the  further  sum  of  four  hundred  and 
twenty  dollars;  a  few  days  thereafter,  the  further  sum  of  $18  71.. 
Ail  of  which  several  sums  are  equal  in  amount  to  the  money  re- 
quired to  be  made  on  the  execution.  It  was  also  ascertained  by 
the  court,  that  the  money  might  have  been  made  in  toto  by  the 
sheriff,  by  the  employment  of  due  diligence,  previous  to  the  re- 
turn of  the  execution.  Thereupon,  a  judgment  was  rendered  in 
favor  of  the  plaintiff  for  the  money  collected  subsequent  to  the  re- 
turn of  the  j^.yix.  with  ten  per  cent,  damages  thereon,  according 
to  the  statute,  with  costs. 
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MuRi'nv,  ibr  uie  pi.ani.ii  ill  error,  contended,  ;'  ;  'o  sheriff 
could  have  made  the  money  prcviuiis  to  tiic  r; ;  ,>-  execu- 

tion, and  had  not  levied,  the  plaintiff  could  not  be  required  to  re- 
ceive less  than  the  entire  amount  to  which  he  was  entitled.  That 
the  plaintiff  had  declined  to  receive  the  part  collected,  and  was  en- 
titled to  a  judgment  for  all,  with  damages.  He  cited  \V  ataon's 
Sheriff,  7  Law  Libu  143, 147;  Minor's  Rep.  48. 

J.  B.  Clauk,  for  the  defendant,  insisted,  that  the  i)la*uitiff*s  sug- 
gestion was  not  made  out  as  to  tlic  money  collected,  before  the 
ji.fa.  was  returned,  and  the  circuit  court  properly  refused  to  ren- 
der judgment  for  that  sum  and  damages.     He  referred  to  the  case 
of  VVillard,  Freeman  <Sc  Co.  v.  Womack,  [4  Ala.  Rep.  539.] 

COLLIER,  C.  J. — The  statute  under  which  this  proceeding 
■was  instituted,  is  in  these  wo'rds,  "Whenever  any  sheriff  or  coro- 
ner, to  whom  an  execution  shall  have  been  delivered,  shall  fail  to 
make  the  money  on  or  before  the  first  day  of  the  term  of  the 
court  to  which  said  execution  shall  be  retm'nable,  the  plaintiff  or 
plaintiffs,  his,  her  or  their  attorney,  shall  suggest  to  the  court,  that 
tlie  money  could  have  been  made  by  said  sheriff  or  coroner,  with 
due  diligence,  it  shall  be  the  duty  of  the  court  forthwith  to  cause 
an  issue  to  be  made  up,  to  try  the  fact;  and  if  it  shall  be  found  by 
the  jury  that  the  money  could  have  been  made  by  the  sheriff  or 
coroner,  with  due  diligence,  judgment  shall  be  rendered  against 
said  sheriff  or  coroner,  and  his  securities,  or  any  or  either  of  them, 
for  the  sum  of  money  specified  in  said  execution,  together  with 
ten  per  centum  on  the  amount,  (fee."     [Clay's  Dig.  218,  §  85.] 

This  act,  it  will  be  obsei-ved,  affords  a  summary  remedy,  and 
inflicts  a  penalty  for  a  neglect  of  duty,  and  according  to  the  re- 
peated adjudications  of  this  court,  cannot  be  extended  by  con- 
struction beyond  what  its  terms  fairly  import.  The  inquiry  which 
it  directs  to  be  made  upon  the  suggestion,  is  whether  the  money 
could  have  been  made  "with  due  diligence,"  and  to  entitle  the 
plaintiff  to  a  judgment,  this  fact  must  be  found  affirmatively  by 
the  verdict  where  the  defendant  makes  default,  or  concluded,  by 
the  issue  where  he  appears  and  pleads.  [Adams,  et  al.  v.  White, 
2  Ala.  Rep.  37.] 

In  Hallett  v.  Lee,  et  al.  [3  Ala.  Rep.  28,]  it  was  decided,  that  it 
was  not  only  competent  for  tlie  sheriff  to  traverse  the  allegation 
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of  the  suggestion,  but  he  might  interpose  by  way  of  plea,  any 
matter  of  avoidance  which  constitutes  a  legal  defence.  The  de- 
fendants pleas  in  the  present  case,  allege  facts  which  negative  the 
idea  of  negligence,  such  as  the  statute  contemplates.  The  failure 
to  make  the  money,  a  fact  of  which  the  want  of  diligence  is  pre- 
dicated, is  denied  by  the  second  and  third  pleas;  by  the  second, 
it  is  averred  that  the  entire  amount  of  the  execution  has  been  col- 
lected; and  by  the  third,  that  the  greater  part  of  it  has  been  made. 
The  third  plea  appears  to  have  been  fully  sustained  by  the  proof, 
and  on  this  as  well  as  the  other,  issue  was  joined,  and  by  con- 
sent, submitted  to  the  court  instead  of  the  jury.  The  court  af- 
firms, that  it  was  sustained  by  the  proof,  and  to  the  extent  of  the 
money  made  upon  the  execution,  refuses  to  render  a  judgment 
in  favor  of  the  plaintiff.  In  all  this  we  can  discover  no  error;  for 
it  is  clear,  if  the  sheriff  made  the  money,  he  is  not  chargeable  with 
a  want  of  due  diligence  for  not  having  collected  it. 

The  judgment  in  this  case  will  not  preclude  the  plaintiff  from 
proceeding  summarily  against  the  defendants  for  the  money  in 
the  sheriff's  hands — it,  in  fact,  furnishes  evidence  sufficient  to 
sustain  a  recovery  upon  such  a  motion. 

Whether  the  plaintiff  in  execution  may  maintain  an  action 
affainst  the  sheriff  at  common  law,  and  recover  the  full  amount 
of  it,  when  the  sheriff  is  willing  to  pay  what  he  has  collected, 
where  he  has  been  guilty  of  negligence  in  not  making  the  residue, 
is  a  question  not  necessary  to  be  considered.  The  proceeding 
in  the  case  before  us,  is  regulated  by  a  statute,  which  must  be 
strictly  pursued. 

The  judgment  of  the  circuit  court  is  affirmed. 


PRICE,  ET  AL.  V.  CLOUD. 


1.  The  omission,  in  a  notice  to  a  sheriff,  of  a  rule  for  falling  to  pay  over  monies 
collected  on  an  execution,  to  state  a  day  certain  upon  which  the  money  was  de- 
manded from  him,  is  not  an  error  which  can  be  reached  by  demurrer.    It  is  suf- 
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fictent  if  the  notice  sliows  the  demand  was  made  after  the  collection,  and  before 
the  notice. 
3.  Pleas  to  a  motion  against  a  Rhcriff  and  his  sureties,  for  failing  to  paj  over  mo*       "i 
ney  collected  on  an  execution,  arc  bad,  when  they  aasumc  a  return  of  aatisfac        ' 
tion,  and  aBsert  that  the  return  is  a  mistake. 

3.  Any  plea  hy  a  surety, 'mtach  a  case,  is  bad,  which  attempts  to  deny  the  Ilabili. 

ty  of  the  principal  on  behalf  and  in  the  name  of  the  surety.    WI|^  the  sheriff  .  j^ 
is  a  party,  the  dcfcncc^ith  respect  to  his  liability,  must  be  carried  on  in  his  name. 

4.  When  a  bond  is  alleged  to  have  been  delivered  as  an  escrow,  and  the  evidence  has 
no  tendency  to  show  that  the  condition  of  the  delivery  was  communicated  or 
known  t*  the  person  to  whom  the  delivery  is  made,  the  evidence  may  be  rejected. 

5.  When  there  is  a  return  of  satisfaction  to  an  execution,  it  is  not  competent  for 
sureties  of  the  sheriff  to  show,  as  a  (kfencc,  that  no  money  was  paid  to  the  she> 
riff,  but  that  the  satisfaction  was  chiwcd  on  account  of  properly  reaeived,  unti' 
the  return  is  set  aside.  Whether  it  would  be  set  aside,  on  a  proper  riiowing,  Quere. 

6.  The  return  of  satisfaction  upon  an  execution,  without  any  date  or  evidence  in 
connexion  with  it,  refers  to  the  return  day  of  the  execution. 

7.  When  there  is  a  return  of  siitiiifaotion,  by  the  sheriff,  it  is  uimecessary,  in  a  mo- 
tion against  sureties,  who  became  ao  previous  to  the  return  day,  to  shew  any 
thing  more  than  the  return,  and  a  demand  of  the  money. 

Wbit  of  error  to  the  County  Court  of  Benton  county. 

Motion  by  Cloud,  forjudgment  against  Price,  as  sheriff  of  Ben- 
ton county,  and  the  other  defendants,  as  sureties  upOnhis  official 
bond.  The  notice  of  the  motion  alleges,  that  aji.fa,  issued  from 
the  county  court  of  said  CQiBity,  on  the  2Gth  July,  1841,  in  favor 
of  Cloud,  against  Erasmus  R.  Burt  and  George  Morgan,  for 
$121  87,  and  813  31  costs,  returnable  to  the  then  next  term  of 
said  court.  That  on  the  same  day  it  was  placed  in  Price's  hands 
as  sheriff,  to  be  levied  and  returned;  and  that  he,  after  the  re- 
ception of  the  said  Ji.  fa.  and  before  the  return  day,  being  said 
sheriff,  and  by  virtue  of  the  said  Ji.  fa.  collected  the  money  and 
costs  due  upon  said  execution.  Which  said  monies  the  said 
Price  is  charged  with  having  failed  to  pay  over,  on  demand,  to 
the  plaintiff. 

The  notice  then  proceeds  to  inform  Price,  that  on  the  4th  day 
of  the  July  term  of  the  county  court,  the  plaintiff  would  move  for 
judgment  against  him,  and  his  securities  m  office  for  the  amount 
of  money  so  collected  by  him,  together  with  five  per  cent  per 
month  from  the  time  of  making  such  demand.  The  notice  is 
addressed  to  Price  only,  but  in  the  caption,  tbo  case  is  stated  as 
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against  him,  and  Thomas  N.  Williams  and  Isaac  Haynes,  securi- 
ties. 

It  seems,  from  the  pleadings,  that  the  securities,  Williams  and 
Haynes,  appeared  and  contested  the  motion,  as  well  as  the  sheriff. 

Price  pleaded,  1.  That  his  return  to  the  execution  was  a  mis- 
take, and  that  in  fact,  no  money  was  made  upon  it.  2.  The 
sureties  pleaded  the  same  matter  in  their  own  behalf.  3.  The 
sureties  pleaded  that  no  money  was  collected  on  the  execution. 
Demurrers  were  interposed  to  their  pleas,  and  sustained  by  the 
court  4.  Price,  for  himself,  pleaded  that  he  did  not  fail  to  pay 
over  any  money  collected,  as  charged  by  the  plaintiff  in  his  sug- 
gestion; and  upon  this  there  was  issue.  5.  The  sureties  for  them- 
selves, pleaded,  after  craving  oyer  of  the  bond,  that  judgment 
ought  not  to  be  rendered  against  them,  because  the  said  bond 
was  delivered  as  an  escrow,  and  to  take  effect  only  upon  condi- 
tion that  the  names  of  John  Lawson,  James  Crow  and  William 
Dothard,  should  be  procured  and  signed  as  co-obligors.  6.  A 
similar  plea  to  the  last,  concluding  that,  therefore,  the  bond  is  not 
their  deed.  Upon  these,  after  demurrer  overruled,  the  plaintiff 
took  issue.  It  should  be  noticed,  that  the  bond  set  out  on  oyer,  is 
dated  the  29th  July,  1841. 

In  the  progress  of  the  trial,  the  execution  was  offered  in  evi- 
dence, which  is  indorsed,  "came  to  hand  same  day  as  issued. — 
Wm.  C.  Price,  sheriff.  Satisfied  in  full,  Wm.  C.  Price,  sheriff." 
One  Wilkins  was  offered  as  a  witness  on  behalf  of  the  defendants, 
Williams  and  Haynes,  who  stated  that  he  was  in  the  court  house 
at  the  time  of  the  signing  of  the  bond,  but  did  not  recollect  that  he 
was  present  in  the  same  room  and  at  the  same  time  of  the  sign- 
ing by  the  sureties;  that  as  agent  for  the  sheriff,  he  had  made  an 
arrangement  for  the  signing  of  the  bond,  and  procured  the  sure- 
ties and  the  promise  of  signing  by  those  other  persons  who  did 
not  sign  it,  because  he  was  to  be  the  deputy  of  the  said  sheriff;  it 
was  his  understanding,  and  he  knew  it  Was  so  understood  by 
Williams  and  Hajmes,  that  Lawson,  Crow  and  Dothard,  were 
to  sign  the  bond,  together  with  them,  and  he  still  supposed  they 
were  all  going  to  sign  it;  and  knows  that  Williams  and  Haynes 
so  understood  it  at  the  time  of  their  signing;  yet  he  had  himself, 
about  the  time  of  his  signing,  advised  Lawson,  Crow  and  Dothard, 
not  to  sign  it,  as  Williams  and  Haynes,  had  secured  some  pro- 
perty from  the  sheriff,  which  would  be  some  indemnity  to  them; 
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but  Williams  and  HajTies  signed  the  bond  without  knowing  that 
he  had  so  advised.  He  also  stated,  that  Williams  and  Haynes 
obtained  a  negro  man  from  Price.  The  evidence  of  this  witness 
was  excluded  from  the  jury. 

Burt,  one  of  the  defendants  in  the  execution,  was  ofiered  as  a 
witness  to  prove  that  something  else  than  money  was  received 
by  the  sheriff  as  the  consideration  for  the  indorsement  of  satisfac- 
tion on  the  execution.  And  also,  to  prove  the  arrangement  be- 
tween himself  and  the  deputy  sheriff,  which  led  to  the  indorse- 
ment of  satisfaction.  The  plaintiff  objected  to  the  competency 
of  this  witness  on  the  ground  of  interest,  and  Uie  court  sustained 
the  objection. 

Wilkins,  the  witness  first  named,  was  asked,  1.  To  state  all 
he  knew  in  reference  to  any  arrangement  made  for  the  satisfac- 
tion of  the  execution  then  shewn  to  him,  between  the  sheriff  and 
his  deputy,  and  the  defendants  in  execution,  or  either  of  thcnu— - 
2.  What  was  received  by  the  sheriff  in  satisfaction  of  the  execu- 
tion. 3.  Was  not  a  gold  watch  received  from  defendants  in  sat- 
isfaction, in  consequence  of  wliich,  the  return  of  satisfaction  was 
made. 

These  questions  were  all  objected  to  by  the  plaintiff,  and  the 
objection  sustained. 

The  plaintiff's  counsel  was  introduced  as  a  witness,  and  was 
proceeding  to  state,  that  a  week  or  two  after  the  return  term  of 
the  execution,  he  was  called  on  as  plaintiff's  attomey,  by  a  per- 
son who  represented  himself  as  the  holder  of  witnesses  re- 
ceipt for  the  note  on  which  the  judgment  warranting  the  execu- 
tion was  founded.  Witness  had  never  before  or  since,  seen  this 
person,  and  he  did  not  shew  the  receipt  One  Doct.  Fuller  ap- 
plied to  witness  for  the  money  due  on  the  execution,  and  showed 
him  his  receipt,  whereupon  witness  went  to  the  sheriff  and  de- 
manded the  money,  when  Price  told  him  he  had  collected  the 
money,  but  did  not  have  it  then,  but  would  in  about  a  week. — 
About  a  week  afterwards,  the  person  referred  to  as  unknown, 
came  to  witness  as  before  stated,  and  the  witness  made  a  demand 
of  the  money  of  Price,  in  his  presence.  The  defendants  resist- 
ed the  introduction  of  this  evidence,  and  excepted  to  its  admis- 
sion, as  they  also  did  to  tlie  several  rulings  of  the  court  before 
mentioned. 

The  defendants,  Williams  and  Haynes,  asked  the  court  to 
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charge  the  jury,  that  the  execution  and  return  upon  it,  made  by 
Price  as  sherifl^  was  prma/ffc/e  evidence  of  what  it  purported 
to  be;  and  that  the  indorsement  on  the  same  of  "came  to  hand 
same  day  as  issued.  Wm.  C.  Price,  sheriff.  Satisfied  in  full. 
Wm.  C.  Price,  sheriff,"  vf^is  prima  facie  evidence  in  the  absence 
of  all  other  proof,  that  the  execution  was  satisfied  on  the  same 
day  it  came  to  the  sheriflfs  hands.  And  that  if  the  jury  believed 
that  the  execution  was  satisfied  on  the  same  day  it  came  to  hand, 
to  wit,  the  2Gth  July,  1841,  then  the  said  Williams  and  Haynes 
having  executed  the  bond  on  the  29th  of  that  month,  were  not 
liable.     This  charge  the  court  refused. 

The  court  was  also  requested  to  charge  the  jury,  that  to  au- 
thorise the  plaintiff  to  recover  in  this  cas3  against  Williams  and 
Haynes,  it  was  mcumbent  on  him  to  prove  that  the  execution  was 
satisfied,  and  the  money  collected  and  received  by  the  sheriff 
subsequent  to  the  time  when  the  said  Williams  and  Haynes  be- 
came his  sureties,  which  charge  the  court  refused,  and  the  defen- 
dant excepted. 

All  the  questions  raised  in  the  court  below,  are  opened  by  the 
assignments  of  error,  and  in  addition,  it  is  insisted  that  the  notice 
of  the  motion  is  defective  in  not  setting  out  when  the  money  was 
demanded  from  the  sheriff. 

T.  A.  Walker  and  S.  F.  Rice,  for  the  plaintiffs  in  error,  in- 
sisted, 

1.  That  it  was  necessary  to  aver  in  the  notice  or  allegation, 
the  time  when  the  money  was  demanded,  and  that  for  this  omis- 
sion, the  demurrer  to  the  pica  should  have  been  visited  upon  the 
notice.  [Barton  v.  Peck,  1  S.  &  P.  486;  Broughton  v.  State  Bank, 
6  Porter,  48.] 

2.  Sureties  of  a  sheriff  are  not  liable  for  improvident  contracts 
made  by  their  principal,  and  it  was  competent  for  them  here  to 
shew,  that  no  money  was  received  on  the  execution.  [Bobo  v. 
Thompson,  3  S.  &  P.  385.] 

3.  The  effect  of  the  return,  unexplained  by  evidence,  is  to  re- 
fer the  satisfactian  to  the  earliest  time  it  could  have  been  sat- 
isfied. This  would  be  previous  to  the  engagement  of  the  sure- 
ties, and  therefore,  they  are  not  liable.  [U.  S.  v.  Giles,  9  Cranch, 
212;  Fitts  V.  Hawkins,  2  Hawks,  394;  11  Gill  &  J.382;To\m- 
Bend  V.  Everett,  4  Ala.  Rep.  N.  S.] 
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4.  The  refusal  to  charge,  as  asked  for  in  the  second  instance, 
is  manifestly  erroneous,  whatever  may  be  ttie  prima  facie  in- 
tendment from  the  return. 

Wm.  B.  Martin,  contra.  ^ 

GOLDTHWAITE,  J.— 1.  It  is  true,  that  in  this  notice  there 
is  no  averment  with  respect  to  the  day  upon  which  the  money  col- 
lected upon  this  execution  was  demanded  from  the  sheriff;  nor 
do  we  think  its  omission  is  such  a  defect  as  can  be  reached  on 
demurrer.  The  allegation  is,  "which  said  monies  you  (the  she- 
riff) have  failed  to  pay  over  on  demand  of  the  plaintiff."  From 
this,  in  connexion  with  the  other  averments  in  the  notice,  it  is  evi- 
dent the  demand  was  made  beYore  the  notice  of  the  motion,  and 
after  the  collection  of  the  money,  If  a  demand  was  alleged  on  a 
particular  day,  the  precise  day  would  be  immaterial,  and  proof  of 
a  demand  within  these  periods,  would  be  sufficient.  The  cases 
of  Burton  v.  Peck,  [1  S.  &  P.  480]  and  Broughton  v,  State 
Bank,  [6  Porter,  48]  only  require  a  demand  to  be  specially  aver- 
red and  proved,  but  neither  case  has  been  considered  as  requiring 
a  precise  day  to  be  set  out. 

2.  The  two  pleas  first  pleaded,  assume  that  the  execution  was 
returned  by  the  sheriff,  and  may  be  considered  as  alleging  that  a 
return  of  satisfaction  was  made.  Without  this  intendment,  they 
are  fatally  defective,  as  presenting  no  issue  whatever;  and  with  it, 
they  are  bad,  because  the  return,  in  its  nature,  is  conclusive,  so 
long  as  it  continues  on  the  record.  Without  undertaking  to  de- 
termine that  the  sheriff  would  be  allowed  to  relieve  himself  from 
liability  by  altering  his  return,  it  is  certainly  conclusive  on  him, 
and  his  sureties,  in  the  absence  of  fraud  or  collusion,  so  long  as  it 
remains. 

3.  The  third  pleo,  if  pleaded  in  form  by  the  sheriff,  might  be 
considered  substantially  as  a  general  issue,  there  being  no  state- 
ment of  the  return  of  the  execution  in  the  notice;  but  it  is  bad  as 
being  pleaded  by  the  sureties.  In  the  case  of  McCIure  v.  Col- 
clough,  [5  Ala.  Rep.  65,]  (see  also,  Williamson  v.  Howell,  4  Ala. 
Rep.  693;  Townsend  v.  Gordon,  ib.  607,)  we  held  that  our  sta- 
tutes which  authorise  summary  judgments  against  sureties,  with- 
out notice  to  them,  or  by  giving  notice  to  their  principal,  were  in- 
iended,  and  have  the  effect  to  make  the  judgment  against  the  pria- 
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cipal  conclusive  of  every  matter  found  by  it;  and  that  so  long  as 
the  principal  is  alive,  and  is  made  a  party,  the  sureties  are  not  en- 
titled to  litigate  the  question  of  liability,  except  in  the  name  of  the 
principal.  This  plea  goes  to  the  liability  of  the  principal,  and  is 
in  the  name  and  on  behalf  of  the  sureties;  it  is  bad,  therefore,  with- 
in the  cases  cited 

4.  Tiie  evidence  ofWatkins  was  properly  excluded  under  the 
^authority  of  Bibb  v.  Reed  &  Hoyt,  [3  Ala.  Rep.  88]  as  not 
tending  to  show  that  the  sureties  here  retained  the  intention  not  to 
be  bound,  unless  others  also  executed  the  bond;  and  likewise,  for 
the  additional  reason  that  the  condition  of  the  delivery,  if  in  fact 
there  was  any  such,  was  not  known  or  communicated  to  the 
person  receiving  the  bond. 

5.  The  evidence  of  Burt  was  properly  excluded,  but  for  a 
wrong  reason.  The  fact  offered  to  be  proved  by  him,  would 
have  contradicted  the  sheriff's  return  of  satisfaction,  which  we 
have  before  stated,  is  conclusive  upon  tlie  sheriff  and  his  sureties, 
until  set  aside.  We  do  not  understand  Bobo  v.  Johnson,  [3  S. 
&  P.  385]  as  establishing  the  position  contended  for,  because  the 
question  raised  there  was,  whether  the  plaintiff  in  execution  could 
be  concluded  by  the  illegal  act  of  the  sheriff.  Whether  the  sure- 
ties on  a  proper  shewing  could  have  had  the  return  set  aside, 
and  the  true  facts  inquired  into,  to  the  prejudice  of  the  plaintiff's 
rights,  or  otherwise,  is  a  question  not  raised,  and  which,  there- 
fore, we  declline  to  consider. 

The  evidence  subsequently  offered  from  the  witness  Watkins, 
is  of  the  same  description,  and  its  exclusion  proper,  for  the  same 
reason. 

6.  The  return  of  satisfaction,  without  any  date  or  evidence  in 
connexion  with  it,  refers  to  the  return  day  of  the  execution,  and 
therefore,  the  court  properly  refused  to  charge,  that  the  pHma 
facie  intendment  was,  that  the  execution  was  satisfied  on  the  26th 
July,  that  being  the  day  when  the  sheriff  received  it. 

7.  The  refusal  to  charge,  that  it  was  incumbent  on  the  plaintiff 
to  show,  to  authorise  a  judgment  against  the  sureties,  that  the  exe- 
cution was  satisfied,  and  the  money  collected  and  received  by 
the  sheriff  subsequent  to  the  time  they  became  his  sureties,  was 
clearly  erroneous,  if  it  must  be  understood  as  instructing  the  jury 
that  these  parties  could  be  liable  unless  the  default  of  the  sheriff 
was  subsequent  to  the  period  when  they  became  bound;  but  we 
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are  not  warranted  in  putting  this  construction  on  the  charge; 
it  must  be  understood  with  reference  to  the  matter  which  imme- 
diately preceded  it,  which  was  with  reference  to  the  pnma  f^ 
cie  mtendment  to  be  drawn  from  the  return,  unaided  by  other 
evidence;  after  ascertaining  the  opinion  of  the  court,  that  the  re- 
turn must  be  referred  to  the  return  day,  the  effort  then  was,  to  get 
the  instruction  that  the  plaintiff  must  explain  by  proof  when  the 
money  was  received.  Now,  the  ^urt  very  proper!}-  Ser-lined  the 
charge  in  this  connexion.  It  woilti  have  been  entirely  compe- 
tent for  the  court  to  have  said,  that  under  that  return,  it  was  un- 
necessary for  the  plaintiff  to  introduce  other  proof  tlian  wa<  alrea- 
dy before  the  jury,  it  being  ii:  proof  that  the  sureties,  were  such 
previous  to  the  return.  In  this  view  of  the  circumstances,  m  con- 
nexion with  tlie  charge,  v/e  '.hink  it  iree  from  error.  [McCut- 
chen  V.  McCutchen,  U  Porter,  GG2,]  ^ 

Judfjment  affirmed. 


BASKIN,  Ad.-'i'x.,  v.  SAMPLE. 

1.  A  recovery  on  a  count  for  money  had  and  received,  cannot  be  had  on  proof  that 
the  administratrix  of  one  executing^  a  receipt  for  the  collection  of  several  claimB, 
paid  on  demand,  one  of  the  claims,  and  refused  further  to  account  or  to  explain 
the  other  items  of  the  receipt. 

£.  To  recover  on  the  money  count,  it  is  necessary  to  prove  that  the  money  has  been 
received,  or  at  lesist  some  proof  must  be  made  from  which  such  an  inference  can 
be  drawn. 

Error  to  the  county  court  of  Montgomery. 

Assumpsit  by  the  defendant  against  the  plaintiff  in  error.  The 
declaration  contains  the  money  counts. 

Upon  the  trial,  the  plamtiff  offered  in  evidence  the  following 
instrument  of  writing,  proved  to  have  been  made  by  the  defend- 
ant's intestate. 

"Received  of  J.  H.  Sample  tlie  following  claims;  James  Craw- 
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ford,  for  $3  12;  Witherington,  garnishment,  $45  18;  one  on  J. 
R.  Parker,  for  $40,  due  the  25th  December,  1836,  with  a  credit 
of  $20,  April,  1837;  one  on  L.  D.  Orams,  for  $6  12,  due  1st  June, 
1837— garnishment  March  30,  1838. 

P.  B.  Baskin,  Constable." 

The  plaintifTalso  proved,  that  the  receipt  was  presented  to  the 
defendant  as  administratrix  after  the  death  of  her  intestate,  and 
a  settlement  demanded;  that  she  settled  m  full  the  claim  agamst 
Witherington,  but  did  not  acc?>unt  for  any  other  item  m  the  re- 
ceipt, and  refused  to  do  any  thing  further  in  the  matter.  The 
defendant  offered  evidence  conducing  to  prove  that  Orams  and 
Crawford,  named  in  the  receipt,  were  insolvent;  and  by  Parker, 
that  he  was  good  for  the  amount  named  in  the  receipt,  but  had 
no  recollection  of  tlte  claim,  and  had  settled  with  defendant's  in- 
testate, after  the  date  of  the  receipt,  all  just  claims  against  him. 

The  defendant's  counsel  asked  the  court  to  charge,  that  the 
plaintiff  could  not  recover  in  this  action  unless  he  proved  that  de- 
fendant's intestate  had  received  the  money  on  the  claims  put  in 
his  hands.  The  court  gave  the  charge,  and  charged  further, 
that  if  the  defendant  refused  to  account  upon  the  receipt  when 
presented,  and  gave  no  explanation  of  tiie  disposition  of  the  other 
claims,  that  it  was  prima  facie  evidence  that  the  money  was  re- 
ceived to  the  extent  of  the  claims  specified  in  the  receipt,  unless 
rebutted  by  proof  of  the  defendant. 

This  charge  was  excepted  to,  and  is  now  assigned  for  error. 

Hayne,  for  plaintiff  in  error,  cited  4  Ala.  505. 
Harris,  contra,  cited  7th  Johns.  132. 

ORMOND,  J. — To  entitle  the  plaintiff  to  a  recovery  in  this 
action  upon  the  count  for  money  had  and  received,  it  was  neces- 
sary to  prove  to  the  jury  that  the  money  had  been  collected  from 
the  persons  named  in  the  receipt.  No  presumption  can  arise  that 
the  money  had  been  received,  because  the  administratrix  refused 
to  account  and  pay  over,  or  to  explain  the  actual  state  of  the  case. 
No  such  inference  could  be  drawn  from  the  facts  if  the  presenta- 
tion had  been  to  the  intestate  in  his  life,  much  less  to  his  adminis- 
tratrix, who  may  have  been  entirely  ignorant  of  the  facts. 

The  conduct  of  the  administratrix  is  perfectly  consistent  with 
the  insolvency  of  the  persons  from  whom  the  money  was  to  have 
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been  collected.  Jiiit  whether  tiicy  vrcrc  solvent  or  insolvent, 
was  unimportant:  the  fact  to  be  proved  was,  that  tlii  money  had 
been  collected  from  them;  or  at  least  some  proof  must  have  been 
offered  from  which  such  an  inference  would  arise. 

For  the  error  of  the  court  in  its  charge  to  the  jury,  its  judg- 
ment is  reversed,  and  the  cause  remanded. 


JACKSON  V.  HUGHESr 


1.  Interrogatories,  filed  pursuant  to  the  act  of  1837,  in  order  to  obtain  the  plaintiflfrf 
testimony,  may  be  served  either  on  the  plaintiff,  or  his  attorney ;  and  if  not  an- 
swered, the  suit  may  be  dismissed,  or  continued,  with  the  view  of  obtaining  an* 
Bwers. 

Writ  of  error  to  the  Circuit  Court  of  Barbour. 

This  was  an  action  of  assumpsit,  commenced  by  attachment 
on  two  promissory  notes,  at  the  suit  of  the  defendant  in  error 
against  the  plaintiff.  A  judgment  was  rendered  for  the  plain- 
tiff for  the  amount  of  the  notes  and  interest,  reciting  that 
the  defendant  had  withdrawn  his  pica.  Previous  to  the 
rendition  of  the  judgment,  the  defendant  excepted  to  the  ruling 
of  the  court.  The  question  arising  upon  the  bill  of  exceptions  is, 
whether  interrogatories  filed  pursuant  to  the  statute,  in  order  to 
obtain  the  plaintiff's  testimony  without  resorting  to  a  bill  of  dis- 
covery in  chancery,  should  be  served  on  him  personally?  The 
judge  of  the  county  court  decided,  that  such  service  was  indis- 
pensable, although  publication  had  been  made  in  a  newspaper  for 
sixty  days  requiring  the  plaintiff  to  answer  the  interrogatories, 
and  declaring,  as  a  consequence  of  his  neglect,  that  the  same 
would  be  considered  as  affirmatively  answered;  and  although  the 
interrogatories  were  pertinent  and  material,  and  a  copy  of  them 
had  been  served  on  plaintiff's  attoraey  six  months  previous  to  the 
sitting  of  tlie  court     It  was  not  only  adjudged  that  the  service 
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was  insufficient,  but,  in  the  language  of  the  bill  of  exceptions,  *^the 
interrogatories  were  ruled  out" 

The  cause  was  removed  to  the  circuit  court  by  writ  of  error, 
where  the  matter  of  the  bill  of  exceptions  was  assigned  for  error, 
and  the  judgment  of  the  county  court  affirmed. 

Wiley,  for  the  plaintiff  in  error. 

No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J. — It  is  admitted  that  the  interrogatories 
had  been  regularly  filed,  and  were  such  as  the  act  of  1837  au- 
thorized to  be  exhibited  in  lieu  of  a  bill  of  discovery.  In  such 
case  the  statute  enacts,  if  the  party  to  whom  interrogatories  shall 
be  so  propounded,  and  who  shall  be  so  required  by  the  court  to 
answer  the  same,  shall,  in  sixty  days  after  notice  and  a  copy  of 
such  interrogatories  served  on  him,  fail  to  make  answer  in  man- 
ner aforesaid,  or  shall  answer  the  same  evasively,  the  court  may 
attach  him  and  compel  him  to  answer  in  open  court,  or  it  may 
continue  the  cause  and  require  more  direct  and  explicit  answers; 
or  if  the  party  to  whom  such  interrogatories  shall  be  propound- 
ed, be  defcndent  in  the  action,  it  may  set  aside  his  plea  or  pleas, 
and  give  judgment  against  him  as  by  default;  or  if  the  plaintiff, 
may  order  his  suit  to  be  dismissed  with  costs,  as  shall,  in  the  dis- 
cretion of  the  court,  be  deemed  most  just  and  proper."  [Clay's 
Dig.  341,  sec.  160.J  The  failure  of  the  plaint.fi"  to  answer  the 
interrogatories  did  not  authorize  the  court  to  consider  the  truth 
of  the  facts  which  they  sought  to  elicit,  as  either  admittedor  denied. 
It  is  true,  that  in  case  of  such  neglect  on  the  part  of  a  plaintiff,  the 
court  is  invested  with  a  discretion;  but  this  does  not  extend  so 
far  as  to  anticipate  his  answers  by  prescribing  their  terms;  it  re- 
lates only  to  the  suit  itself,  which  may  be  dismissed,  "as  shall  be 
deemed  most  just  and  proper."  If  the  court  shall  believe  that 
justice  would  be  most  promoted  by  continuing  the  cause  until 
the  interrogatories  are  answered,  it  is  certainly  competent  under 
the  discretion  conferred  by  the  statute,  thus  to  dispose  of  it. 

The  act  of  1818  provides  that  "In  all  cases  pending  before  any 
of  the  courts  of  record,  written  notice  to  the  attorney  of  record 
shall  be  as  valid  and  legal  to  all  intents  and  purposes,  as  if  served 
on  the  party  in  person."  [Clay's  Dig.  337,  sec.  137.]  This 
statute  was,  it  is  true,  enacted  long  before  that  which  invested 
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the  courts  of  law  with  the  power  to  compel  discoveries  upon 
the  oath  of  either  party;  yet,  so  far  as  applicable,  it  operates  upon 
subsequent  legislation,  and  the  question  is,  whether,  in  the  present 
case,  the  act  of  1837  is  so  explicit  and  imperative  in  its  require- 
ments, as  to  make  a  personal  service  of  the  interrogatories  on 
the  party  indispensable.  We  cannot  think  that  there  is  any- 
thing in  the  statute  or  the  subject  matter  to  which  it  relates, 
which  requires  a  construction  so  stringent.  Notice  to  an  attor- 
ney of  the  time  and  place  of  taking  a  deposition,  it  is  well  settled, 
is  equivalent  in  law  to  notice  to  his  client.  This  principle  rests 
upon  the  fact  that  he  represents  the  latter  in  respect  to  the  cause; 
and  that,  as  it  is  his  duty,  it  is  supposed  he  has  such  intercourse 
and  correspondence  with  his  client,  as  may  be  necessary  to  ena- 
ble him  to  conduct  the  suit  or  defence.  This  reason  seems  to 
apply  with  all  force  to  the  case  at  bar.  In  truth,  we  can  discover 
no  reason  to  warrant  us  in  repudiating  the  application  of  the  act 
of  1818. 

In  refusing  to  consider  the  interrogatories  as  answered  af- 
firmatively, the  county  court  administered  the  law  correctly;  but 
it  erred  in  ncling  them  out  of  court — that  is,  as  we  understand 
it,  in  deciding  that  the  notice  was  not  such  as  authorized  a  dis- 
missal of  the  suit,  or  its  continuance  with  the  view  of  obtaining 
the  answers  of  the  plaintiff. 

The  judgment  of  the  circuit  court,  affirming  that  of  the  county 
court,  is  reversed;  and  this  court,  rendering  the  proper  judgment, 
reverses  that  of  the  county  court,  and  thence  remands  the  cause 
for  further  proceedings. 


HILL  &  DILL  V.  DUKE. 


1.  Where  a  father,  upon  the  marriage  of  his  daughter,  or  afterwards,  sends  home 
a  slave  will)  I.er,  which  remains  in  the  husbund's  possession  for  ten  years,  the 
presumpiiui)  ihal  it  was  a  gifi,  must  be  e.xplaincd  or  rebutted  by  saiisfactory 
proof  that  it  was  notoriously  undcrsiood  not  to  be  a  gift  at  the  time ;  and  even 
iflhere  is  such  proof,  it  is  not  too  much  to  say  that  a  strong  presumption  ariaea, 
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which  will  warrant  the  inference  of  a  subsequent  absolute  gift,  when  the  conteit 
is  between  a  creditor  and  the  donor. 


Weit  of  error  to  the  Circuit  Court  of  Benton  county. 

Trial  of  the  right  of  property  to  a  certain  slave,  levied  on  by 
an  execution  in  favor  of  Hill  &  Dill  against  one  Adams,  and 
claimed  by  Duke. 

At  the  trial,  it  was  shown  in  evidence  that  Hill  &,  Dill  were 
creditors  of  Adams,  in  Georgia,  previous  to  1840,  when  the  latter 
removed  from  thence  to  Alabama,  where  they  sued  him  and  re- 
covered judgment.  The  execution  on  this  judgment  was  levied 
on  the  slave  in  controversy.  Adams,  in  1830,  married  the 
daughter  of  Duke,  in  Georgia,  and  when  the  new  married  couple 
went  to  house  keeping,  Duke  sent  a  negro  woman  slave  home 
with  his  daughter.  This  slave  was  the  mother  of  the  one  levied 
on;  and,  with  her  subsequent  increase,  remained  in  Adams'  pos- 
session from  his  marriage  up  to  the  time  of  the  trial.  In  the  year 
1840,  Adams  executed  to  Duke  an  instrument  in  writing,  stating 
that  he  had  received  the  woman  slave  first  mentioned  and  her  four 
children,  among  which  is  the  slave  levied  on,  which  were  loaned 
by  Duke  to  his  daughter,  the  wife  of  Adams,  and  that  he  was  to 
have  them  whenever  he  called  for  them.  Adams  was  called  as 
a  witness  for  the  claimant,  and  said  that  he  always  considered  the 
slaves  as  belonging  to  Duke;  that  the  woman  slave  was  loaned 
to  him  for  the  use  of  his  wife;  that  he  set  up  no  claim  to  the 
slaves,  but  had  paid  taxes  for  them  in  this  State  in  the  name  of 
Duke,  and  that  Duke  himself  paid  taxes  for  them  while  they  were 
in  Georgia;  that  Duke  came  to  Alabama  about  three  months  after 
witness  removed  here,  and  took  one  girl  from  him,  which  had 
been  loaned  in  the  same  way,  but  was  prevented  from  taking  the 
others  because  he  could  not  procure  a  waggon.  He  then  left 
them  in  witness'  possession  upon  his  executing  the  written  instru- 
ment before  mentioned. 

On  this  state  of  proof,  the  court  charged  the  jury,  that  the  send- 
ing of  the  slave  home  with  the  daughter  on  her  marriage,  was 
prima  facie  evidence  of  a  gift  by  the  father;  but  this  intention 
was  susceptible  of  explanation;  and  if  the  jury  believed  that  the 
slaves  had  been  in  the  possession  of  Adams  in  this  State  for 
three  years  belbre  the  levy,  the  slave  levied  on  was  subject  to  the 
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execution;  if  not,  they  would  find  for  the  claimant;  and  that  the 
possession  of  the  slaves  by  Adams,  in  Georgia,  had  nothing  to  do 
with  the  case. 

The  plaintiffs  then  requested  the  court  to  charge  the  jury,  that 
if,  from  the  evidence,  they  believed  the  woman  slave  was  sent 
home  with  Adams  on  his  marriage,  cither  as  a  gift  or  as  a  loan,  and 
that  the  slave  had  remained  in  Adams'  possession  for  ten  years 
in  the  State  of  Georgia,  without  interruption,  and  that  the  slave 
levied  on  was  born  in  his  possession,  and  continued  therein  until 
the  levy,  then  that  a  subsequent  contract,  or  the  contract  evi- 
denced by  the  instrument  in  evidence,  did  not  divest  the  title  of 
Adams,  without  some  change  of  possession;  and,  therefore,  the 
slave  levied  on  was  subject  to  the  execution.  This  was  refused; 
and  the  jury  was  instructed,  that  it  did  not  matter  how  long  the 
slave  remained  in  Adams'  possession.  If  it  was  held  as  a  loan, 
the  possession  did  not  change  the  right  of  property  as  to  Duke; 
and  hence  the  slave  was  not  subject  to  the  execution. 

The  plaintiffs  excepted  to  the  several  charges  as  given,  as 
well  as  to  that  refused;  and  now  assign  the  same  as  error. 

T.  A.  Walker,  for  the  plaintiffs  in  error,  cited,  Myers  v 
Peak,  2  Ala.  Rep.  N.  S.  659;  Oden  v.  Stubblefield,  4  ib.  40;  4 
McCord,  228;  Wheeler's  Law  of  Slavery,  72;  4Cranch,  219;  9 
ib.  212. 

W.  B.  Martin,  contra. 

GOLDTHWAITE,  J.— We  think  the  charge  of  the  cir- 
cuit court,  so  far  as  it  asserts  that  the  possession  of  the  slaves  by 
Adams,  in  Georgia,  had  nothing  to  do  with  the  case,  cannot  be 
sustained. 

Independent  of  our  statute  of  frauds,  the  question  before  the 
jury  was,  whether  Duke  parted  with  the  possession  of  the  slave 
sent  home  with  his  daughter  after  her  marriage,  as  a  loan,  or  as 
a  gift.  In  this  aspect,  there  could  be  few  facts  of  more  weight 
than  the  long  continued  possession  of  the  husband.  It  is  certainly 
correct,  tliat  tlie  presumption  which  arises  when  a  father  sends 
slaves  home  with  a  daughter  upon  or  after  her  marriage,  may 
be  rebutted  or  explained;  but  this  must  be  done  by  clear  and  sa- 
tisfactory proof  that  it  was  notoriously  and  expressly  understood 
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not  to  be  a  giit  at  the  time.  [Carter's  Ex'rs  v.  Rutland,  1  Hayw. 
97;  Killingsworth  v.  Zollicoffcr,  2  ib.  72;  Robinson's  adm'r  v. 
Devore,  2  ib.  151.]  It  is  not  very  material  in  the  investigation  of 
such  a  question,  what  the  transaction  is  called  by  the  parties,  as  it 
becomes  a  loan  or  a  gilt  according  as  there  is,  or  is  not,  an  inten- 
tion on  the  part  of  the  father  to  resume  the  possession  at  some 
future  time.  It  is  indeed  very  dilucult  to  draw  a  distinction  be- 
tween a  loan  for  an  indetiiiite  period  of  time,  by  a  father  to  a 
child,  when  no  definite  object  is  to  be  accomplished  by  the  loan, 
and  an  absolute  gift.  But  when  such  a  loan  is  extended  over  a 
period  of  ten  years,  and  no  period  is  fixed  for  its  determination, 
it  is  not  too  much  to  say,  in  a  contest  between  a  creditor  and 
the  donor,  that  a  strong  presumption  to  infer  a  subsequent  abso- 
lute gift  is  well  warranted,  even  if  the  bailment  was  originally  de- 
signated as  a  loan  between  the  parties  themselves. 

We  forbear  to  express  any  opinion  upon  the  charge  requested, 
further  than  that  it  seems  to  have  considered  the  case  as  a  ques- 
tion of  law  upon  the  facts  proved,  when  it  was  only  one  as  to 
the  intention  of  the  supposed  donor  at  the  time  when  he  parted 
with  the  slave,  or  at  some  subsequent  time. 

Judgment  reversed,  and  cause  remanded. 


CUTHBERT,  et  als.  v.  LEWIS. 

1.  By  the  act  of  1843,  to  regulate  the  expences  of  the  county  of  Mobile, 
certificates  of  Stale  witnesses  are  to  be  paid  out  cf  ihe  fund  in  the  treasury,  a- 
rising  from  fines  and  forfeitures. 

2.  The  decision  of  the  commissioners,  appointed  under  the  12th  section  of  the 
act  of  1843,  that  a  claim  against  the  county,  is  valid,  is  conclusive  upon  the 
county. 

3.  A  declaration  by  the  commissioners,  of  the  fund  out  of  which  a  claim  declared 
valid  by  them  is  to  be  paid,  is  vf)id  for  want  of  authority,  and  therefore  the 
county  courlcannot  lake  jurisdiction,  by  appeal  from  such  a  determination  of 
the  commissioners,  and  ilsjudgmenl  on  such  appeal  is  a  nullity. 

4.  When  a  claim  has  been  declared  valid  by  ihe  commissioners,  it  is  the  duty  of 
the  court  of  roads  and  revenue  to  make  the  necessary  order,  and  if  it  refuses, 
mnandamus  is  the  proper  remedy. 
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Error  to  the  Circuit  Court  ol'  Mobile. 

This  was  a  petition  to  the  circuit  court,  for  a  mandamus  to  the 
defendants. 

The  petitioner  states,  that  he  is  the  owner  and  holder  of  certain 
witness  certificates  in  State  cases,  in  which  the  defendants  were 
either  acquitted,  or  are  unable  to  pay;  that  tiie  certificates  were 
submitted  to  the  commissioners  ap[X)intcd  under  the  act  of  the 
11th  February,  1843,  to  regulate  the  exjKjnditures  of  the  county 
of  Mobile,  and  allowed  by  them,  payable  out  of  the  funds  then, 
and  to  come  into  the  hands  of  llie  treasurer  of  the  county  of 
Mobile. 

The  petitioner  feeling  himself  aggrieved  by  this  decision,  be- 
cause the  certificates  were  not  recognized  as  a  county  charge 
generally,  appealed  to  the  county  court,  by  which  the  claim  of  pe- 
titioner was  recognized  as  a  county  charge.  That  Henry  Stick- 
ney,  the  treasurer  of  Mobile  county,  has  in  his  hands  an  amount 
arising  from  tines  and  forfeitures,  sufficient  to  satisfy  the  claim, 
but  refuses  to  do  so  unless  the  commissioners'  court  will  make  an 
order  directing  him  to  pay  the  same,  which  order  a  majority  of 
that  court  refuse  to  make. 

The  prayer  of  the  petition  is  for  a  mandamus  to  the  commis- 
sioners' court  to  make  the  order  on  the  treasurer  for  the  pay- 
ment of  the  tickets,  and  on  the  treasurer  to  pay  the  money. 

The  circuit  court  granted  a  rule  nisi.  The  minority  of  the 
commissioners'  court  answer  and  express  their  willingness  to 
make  the  order  as  required,  The  treasurer  and  the  majority  of 
the  court  in  their  answer,  insist  that  the  award  of  the  commis- 
sioners, under  the  act  of  11th  February,  1813,  did  not  finally  es- 
tablish the  petitioner's  claim.  That  the  decision  of  the  Judge  of 
the  county  court  reversing  the  award  of  the  commissioners,  was 
void,  for  want  of  jurisdiction,  and  that  there  is  no  fund  in  the 
hands  of  the  county  treasurer  for  the  payment  of  such  claims. 

Upon  the  retura  of  tlie  conditional  rule,  the  court  made  an  or- 
der directing  that  a  peremptory  mandamus  issue  to  the  commis- 
sioners' court,  commanding  it  to  make  an  order,  requiring  the 
treasurer  to  pay  the  claim  of  the  petitioner  out  of  the  fund  in  his 
hands  arising  from  fines  and  forfeitures. 

From  this  order,  the  defendants  prayed  and  obtained  an  ap- 
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peal  to  this  court,  and  now  assign  for  error,  1.  The  court  erred 
in  awarding  a  peremtory  mandamus. 

2.  The  court  erred  in  the  particular  order  made. 

3.  In  not  dismissing  tlie  petition. 

4.  In  rendering  judgment  upon  the  record. 

5.  In  directing  the  exercise  of  a  discretionary  power  in  a  par- 
ticular mode. 

6.  In  rendering  a  judgment  contrary  to  the  judgment  of  the 
county  court,  whilst  that  was  in  force. 

7.  In  directing  the  claim  to  be  paid  out  of  funds  in  the  hands 
of  the  county  treasurer. 

Gibbons  and  Phillips,  for  appellants.  The  decision  of  the 
cause  must  depend  on  the  proper  construction  of  the  different 
acts  ofthe  legislature  relating  to  the  subject.  These  are,  the  act 
of  1823,  [Clay's  Dig.  600,  §  7.]  The  private  act  of  1830,  for  the 
establishment  of  schools— th  J  act  of  1^39,  [Clay's  Dig.  578,  §  19,] 
and  the  act  of  1843,  to  regulate  the  expenditures  of  the  county 
ofMobile. 

The  true  construction  of  the  act  of  1843,  is  not  to  make  the 
decision  of  the  commissioners  appointed  to  examine  into  the  va- 
lidity of  claims  of  this  description,  binding  on  the  commissioners' 
court  of  roads  and  revenue — they  are  merely  a  board  to  "in- 
quire" and  "report"  to  the  commissioners'  court  for  its  future  ac- 
tion, and  their  decision  cannot  be  appealed  from. 

The  construction  of  the  local  law  of  1830,  by  which  the  clerk 
is  required  "to  retain  and  pay  over,  out  of  fines  and  forfeitures, 
&;c,"  is  that  he  shall  retain  and  pay  over  to  the  witnesses,  and  not 
that  he  shall  pay  into  the  county  treasury. 

The  judgment  of  the  commissioners  was  merged  in  the  subse- 
quent judgment  of  the  county  court,  which  cannot  be  reversed 
by  mandamus. 

The  act  of  1839,  cannot  reach  this  case,  because  it  does  not 
appear  that  the  certificates  were  endorsed  by  the  clerk,  as  re- 
quired by  that  act,  to  make  them  a  county  charge. 

A  later  statute,  general  and  aflirmative,  does  not  repeal  a  for- 
mer one  which  is  particular.     [Gregory's  case,  6  Coke,  19.] 

The  mandamixs,  compelling  the  commissioners'  court  to  do  an 
act  in  a  particular  mode,  as  to  which  it  had  a  discretion,  is  erro- 
neous.    [9  Peters,  602.] 
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Dabgan,  contra.  It  is  unnecessary  to  inquire  whether  Lewis 
was  bound  to  submit  his  claim  to  the  commissioners;  he  has  done 
so,  and  they  have  rejorted  in  favor  of  his  claim.  Therefore,  it 
is  a  debt  against  the  county,  beyond  all  controversy.  But  how 
is  it  to  be  paid— out  of  the  fines  and  forfeitures,  or  out  of  the 
county  funds  generally?  In  construing  all  the  acts  together,  it 
will  appear  that  the  act  of  1839  does  not  enlarge  the  fund  out  of 
which  witnesses  are  to  be  paid.  But  if  it  does  so  enlarge  the 
fund,  and  makes  the  certificate  of  witnesses  a  charge  on  the  coun- 
ty generally,  the  act  of  1843  limits  the  fund  in  Mobile  county  to 
fines  and  forfeitures,  and  if  we  submit  to  this  limitation,  surely 
the  county  cannot  complain- 
Under  this  record,  we  have  the  right  to  be  paid  out  of  the 
fines  and  forfeitures.  Our  debt  was  ascertained,  and  the  infe- 
rior court  refused  to  make  the  order  of  appropriation.  Our  only 
remedy  is  by  mandamus.  [4  S.  &  P.  154;  3  Porter,  412} 
7  id.  47.] 

ORMOND,  J. — To  a  proper  understanding  of  this  case,  it  is 
necessary  to  take  a  succinct  view  of  the  several  statutes  which 
bear  uf)on  the  question. 

The  general  law  of  1823,  [Clay's  Dig.  600,  §  7,]  makes  the 
certificates  of  witnesses  on  behalf  of  the  State,  in  criminal  cases, 
receivable  in  payment  of  public  dues,  and  requires  the  county 
treasurer  to  pay  off  and  discharge  them,  out  of  any  fines  and  for- 
feitures which  may  come  into  the  county  treasury. 

The  private  act  of  1836,  for  the  establishment  of  schools  in 
the  city  of  Mobile,  gives  the  fines  and  forfeitures,  and  the  tax  fee 
of  two  dollars  for  the  support  of  schools  in  the  county  of  Mobile; 
the  proviso  to  the  11th  section,  requiring  the  clerk  of  the  circuit 
court  to  retain  and  pay  over,  out  of  fines  and  forfeitures  and  tax 
fees  on  writs,  a  sufficient  sum  to  pay  witnesses  on  the  part  of  the 
State. 

The  public  act  of  1839,  [Clay's  Dig.  579,  §  19,]  makes  it  the 
duty  of  the  circuit  clerks,  on  issuing  witness  cirtificatcs,  when  the 
State  fails  to  convict,  or  the  defendant  is  unable  to  pay  the  costs, 
to  endorse  that  fact  on  the  certificate,  as  evidence  that  it  is  a 
county  charge. 

Thus  the  law  stood  until  the  passage  of  the  act  of  1843,  to  regu- 
late the  expenditures  of  the  county  of  Mobile.     The  Isl  sectioo 
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declares,  that  all  monies  arising  from  fines  and  forfeitures,  shall 
be  paid  into  the  county  treasury.  The  3d  section  provides,  that 
the  attendance  of  witnesses  on  the  part  of  the  State,  shall  be  a 
charge  on  said  fund.  By  tiie  7th,  the  clerks  are  required  to  keep 
an  accurate  account  of  all  State  witnesses  and  jurors  certificates, 
and  immediately  upon  the  adjournment  of  court,  to  make  out  a 
complete  statement,  and  furnish  the  same  to  the  county  treasurer. 
The  9th  section  prohibits  the  county  treasurer  from  paying  over 
any  money,  but  in  pursuance  of  an  appropriation  by  the  proper 
court.  The  12th  section  requires  the  county  court  to  appoint 
three  commissioners  to  inquire  into  the  amount  of  debt  due  by  the 
county,  and  the  evidence  in  support  of  it.  That  they  shall  give 
notice  for  all  persons  having  claims,  to  present  them — notice  to  be 
given  for  six  weeks,  and  a  day  appointed  for  hearing  the  claims — 
all  claims  not  presented  in  three  months  to  be  barred;  and  it  shall 
be  their  duty  to  determine  upon  the  validity  of  each  and  every 
claim  so  presented,  and  to  make  a  report  on  the  same,  to  the  com- 
missioners of  roads  and  revenue,  and  any  claimant,  when  the 
claim  shall  be  rejected,  may  appeal  within  ten  days  from  the  de- 
cision of  the  commissioners  to  the  county  court,  where  the  mat- 
ter shall  be  heard  de  novo,  and  in  case  of  a  rejection,  not  appealed 
from,  the  claim  shall  be  forever  barred.  [Pamphlet  Acts,  page 
77.]  By  this  act,  the  Legislature  appears  to  have  made  an  effort 
to  rescue  the  subject  from  the  obscurity  in  which  it  was  envel- 
loped  by  the  previous  mass  of  legislation.  We  propose  to  consi- 
der, first,  the  design  of  the  appointment  of  the  commission  to  in- 
vestigate and  pass  on  the  validity  of  outstanding  claims — was  its 
decision,  that  the  claim  was  valid,  binding  on  the  court  of  roads 
and  revenue? 

This  question  is  certainly  not  free  from  difficulty,  but  we  in- 
cline to  the  opinion  that  it  was.  The  commissioners  were  to  in- 
quire into  the  validity  of  the  claim — the  claimants  were  bound  to 
present  their  claims  within  a  certain  tin)e,  or  the  claim  was 
barred,  and  their  rejection  of  the  claim,  not  appealed  from,  in  ten 
days,  was  final  against  the  claimant.  These  attributes  of  this 
court,  for  such  inetTect  it  was,  would  hardly  have  been  confer- 
red upon  it  if  it  was  not  intended,  that  its  action  should  conclude 
the  county.  Nor  does  it  affect  this  conclusion,  that  the  county 
was  not  allowed  an  appeal  It  is  the  case  of  the  body  politic,sub- 
mitting  claims  against  itself,  to  the  determination  of  its  own  tri- 
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biinals,to  which  it  is  presumed  it  may  always  confide  its  inter- 
ests. But  a  more  conclusive  reason  still  is,  that  if  the  commis- 
sion decided  against  the  claimant,  he  might  appeal  to  the  county 
court,  where  the  matter  was  to  be  tried  de  novo,  and  if  the  judg- 
ment of  the  commission  was  reversed,  and  the  claim  confirmed, 
certainly  that  judgment  was  binding  on  the  court  of  roads  and 
revenue,  yet  no  reason  is  fierccived  why  more  conclusiveness 
should  be  accorded  to  a  judgment  of  one  tribunal  than  the  other, 
in  favor  of  the  claimant. 

Was  the  decision  of  the  commission  in  this  case,  such  an  one 
as  could  be  appealed  from.  The  extent  of  their  power  was  "to 
determine  on  the  validity  of  the  claims  presented;"  with  the  fund 
out  of  which  the  claim  was  to  be  paid,  they  had  no  concern;  that 
was  a  matter  not  left  to  their  judgment,  but  to  be  ascertained  by 
the  law  making  provision  for  the  payment  of  such  claims.  The 
effect  of  their  judgment  was,  therefore,  merely  that  the  claims 
were  valid — their  declaration  of  the  fund  out  of  which  it  was  to 
be  paid,  was  an  assum])tion  of  power  not  conferred  on  them,  and 
therefore,  not  binding  on  any  one,  although  in  this  instance,  cor- 
rect. From  this  it  results,  that  the  county  court  had  no  jurisdic- 
tion of  the  appeal,  and  its  judgment,  thereupon,  is  a  nullity. 

The  question  then  returns,  out  oi  what  fund  were  these  claims 
payable.  The  general  law  is,  that  State  witness  tickets  shall  be 
paid  out  of  the  fund  arising  from  fines  and  forfeitures  in  the  coun- 
ty treasury:  [Clay's  Dig.  600,  §  7,]  they  were  therefore,  not  a 
general  county  charge.  This  was  not  changed  by  the  act  of 
1836,  for  the  establishment  of  schools  in  Mobile.  That  fund  was 
still  preserved  for  the  payment  of  such  claims,  and  the  surplus  on- 
ly, if  any,  to  be  paid  to  the  school  commissioners,  and  it  is  very  un- 
important to  inquire,  whether  the  surplus  was  paid  into  the 
county  treasury,  or  directly,  by  the  clerk  of  the  circuit  court,  to 
the  school  commissioners. 

No  change  whatever  was  made  in  the  law,  in  this  respect,  by 
the  act  of  1843.  The  first  section  directs  the  monies  arising 
from  fines  and  forfeitures,  to  be  paid  into  the  county  treasury, 
and  the  third  section  declares  that  the  attendance  of  State  wit- 
nesses shall  be  a  charge  on  said  fund.  This  was  then  merely  a 
restoration,  or  mors  properly,  a  re-en  xtmcnt  ofthe  general  law. 
From  this  examination,  the  following  conclusions  have  been  at- 
tained. That  the  decision  ofthe  commissioners  was  final,  in  favor 
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of  the  claimant — and  that  it  became  a  charge  on  the  fund  in  the 
county  treasury,  arising  from  fines  and  forfeitures.  But  as  the 
9th  section  of  the  act  of  1843,  forbids  the  county  treasurer  to  pay 
over  any  money  but  in  pursuance  of  an  appropriation  by  the  pro- 
per court,  which  is  the  court  of  roads  and  revenue,  and  as  that 
court,  on  application,  has  refused  to  make  it,  we  come  to  the  con- 
sideration of  the  question,  whether  a  mandamus  was  the  proper 
remedy. 

A  mandamus  will  lie  whenever  the  party  has  a  clear  specific 
legal  right,  and  no  other  specific  legal  remedy  adequate  to  enforce 
that  right.  [Jones,  exparte,  1  Ala.  Rep.  15,  and  authorities 
there  cited.]  Thus,  where  an  ancillary  attachment  was  impro- 
perly dismissed,  a  mandamus  is  the  appropriate  remedy.  [Bo- 
raim  &l  Co.  v.  DuCosta,  4  Ala.  393.]  So,  where  a  nominal  plain- 
tiff was  improperly  permitted  to  dismiss  a  suit.  [Brazier  v.  Tar- 
ver,  ib.  509.]  Also,  where  a  motion  for  a  new  trial  was  contin- 
ued, and  at  the  succeeding  term,  the  court  refused  to  hear  it 

[Bridges  &  Beers  v.  Miller,  3  Ala.  746.]  It  is  true,  that  in  a  case 
where  the  inferior  tribunal  has  a  discretion,  it  will  merely  be  re- 
quired to  act,  and  this  court  would  not,  by  mandamus,  prescribe 
the  judgment  it  should  render;  but  that  is  not  this  case.  The  de- 
fendant in  error  has  a  clear  legal  right  to  an  order  on  the  treasurer 
for  the  amount  of  his  claims  found  by  the  commissioners  to  be 
valid,  and  the  court  of  roads  and  revenue  have  no  discretion,  but 
should  make  the  appropriation,  in  order  that  the  treasurer  may  be 
authorized  to  pay  the  money,  if  in  the  treasury.  The  order  of 
the  circuit  court,  therefore,  directing  the  court  of  roads  and  reve- 
nue to  make  the  necessary  order  for  the  payment  of  the  claims, 
out  of  the  fund  arising  from  juries  and  forfeitures,  was  necessary 
and  proper. 

It  is  not  material  that  it  does  not  appear  that  the  clerk  of  the 
circuit  court  made  the  endorsement  on  the  certificates,  required 
by  the  act  of  1839;  all  inquiries  of  that  kind  are  foreclosed  by  the 
decision  of  the  commissioners,  adjudging  the  claim  to  be  valid. 

Let  the  judgment  be  affirmed. 


JANUARY  TERM,  1844. 2C9 

Hubbert  v.  Collier,  by  his  next  friend,  &,c. 


HUBBERT  V,  COLLIER,  by  his  next  friend,  »c. 

1.  Where  a  case,  in  wliicli  the  amount  in  ronirovcrsy  exceeds  fifty  dnllara,  issnb. 
milled  to  arbitration,  upon  the  order  ufa  justice  ol  the  peace,  under  the  act  of 
1824,  if  one-halfof  the  referees  sign  an  award,  it  is  competent  to  show  that 
•omeof  the  others  who  did  not  sign  it,  gave  their  assent  to  it;  or  if  tlie  award 
is  so  defective  as  not  to  conclude  in  itself  the  controversy  submitted,  can  it  be 
assisted  by  parol  proof  ? 

2.  Where  a  plaintiff,  suing  by  a  prochein  ami,  describes  himself  in  the  writ  and 
declaration,  as  an  infant  under  the  age  of  twenty-one  years,  and  the  defendant 
pleads  "not  guilty."  and  "accord  and  satisfaction,"  the  pleadings  admit  the 
plaintiff's  infancy  ;  and  in  such  case,  a  submission  tu  aibiiraiiun  and  award  not 
being  obligatory  on  him,  may  be  rejected  as  evidence. 

3.  In  an  action  of  irct-pass,  an  arbtlraiion  and  award  must  be  specially  pleaded, 
and  cannot  be  given  in  evidence  undor  the  plea  of  accord  and  satisfaction. 

4.  Where  the  defendant  goes  to  trial  without  objecting  that  there  was  no  repli. 
cation  to  a  special  plea,  he  cannot  be  allowed  to  make  the  objection  on  error. 

5.  It  cannot  be  objected,  on  error,  thai  the  declaration  on  which  an  issue  has 
tried,  was  entitled  of  an  improper  term. 

6.  After  a  verdict,  in  an  action  of  trespasH,  the  defendant  cannot  object  to  the 
declaration,  that  it  alleges  the  trespass  to  have  been  committed  on  a  certain 
month,  without  particularizing  the  day. 

Writ  of  error  to  the  Circuit  Court  of  Fayette. 

This  was  an  action  by  the  defendant  in  error  against  the  plain- 
tiff, to  recover  damages  for  an  assault  and  battery  upon  his  per- 
son. The  cause  was  tried  on  the  plea  of  not  guilty,  and  ac- 
cord and  satisfaction. 

The  judgment  entry  recites,  that  the  parties  came,  by  their  at- 
torneys, and  thereupon  came  a  jury,  &.C.,  who  were  elected,  &c., 
to  try  the  issue  joined,  &c.  A  verdict  was  returned  in  favor  of 
the  plaintiff  for  the  sum  of  six  hundred  and  twenty-five  dollars, 
and  a  judgment  was  rendered  accordingly. 

On  the  trial,  the  defendant  excepted  to  the  ruling  of  tlie  court. 
From  the  bill  of  exceptions,  it  appears  that  the  defendant  offered 
to  read  to  the  jury  the  following  writing: 

"The  State  of  Alabama,  Fayette  county.  This  day  came 
Matthew  Hubbert  and  Barnett  Collier,  sen.,  and  Bamett  Collier, 
jun.,  after  having  agreed  to  leave  their  dispute  to  referees,  and 
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made  out  a  particular  statement,  as  follows :  we  do  mutually 
agree  that  the  assault  and  affray,  by  Matthew  Ilubbert  and 
others,  on  the  body  of  Barnett  Collier,  jun.,  each  claiming  da- 
mages, &c.  (Signed,)  Matthew  Hubbert, 

Barnett  Collier, 
Barnett  Collier." 
"The  State  of  Alabama,  Fayette  county. — Know  all  men, 
that  Matthew  Hubbert,  Barnett  Collier,  jun.,  Barnett  Collier,  sen., 
of  said  county,  have  agreed  to  submit  the  demand  of  each  party 
made  of  the  other,  to  the  determination  of  Walter  Harkins,  Ed- 
win Harris,  Adly  Harris,  William  Erwin,  William  Cole,  Andrew 
McAlab,  Robert  Logan,  Charles  Stewart,  Daniel  Ford,  Zacha- 
riah  Tankersly,  Henry  Gordon,  Hugh  McAlab,  the  report  of  a 
major  part  of  whom  being  made  as  soon  as  may  be,  to  any  jus- 
tice of  the  peace  of  said  county,  judgment  thereon  to  be  final. 
.  (Signed,)  Matthew  Hubbert, 

Barnett  Collier, 
Barnett  Collier." 
Endorsed  thus:  ''This  day  the  abovementioned  Matthew 
Hubbert,  Barnett  Collier,  jun.,  and  Barnett  Collier,  sen.,  appear- 
ed personally  before  me,  and  acknowledged  the  above  instru- 
ment to  be  their  free  act.  Given  under  my  hand  this  the  21st 
day  of  October,  1841.       (Signed.)  William  J.  Sparks." 

Also,  endorsed  thus:  "The  referees  believe  each  party  to  be 
guilty,  and  by  that,  each  party  pay  his  own  costs. 

(Signed,)         Walter  Harkins,         Adly  Harris, 

Robert  Logan,  William  Erwin, 

Henry  Gordon,  C.  A.  Stewart." 

The  reading  of  this  paper  as  evidence  being  objected  to,  the 
defendant's  counsel  proposed  to  introduce  testimony  to  sustain 
it,  and  also  to  supply  its  deficiencies;  but  the  court  rejected  such 
auxiliary  or  explantory  proof;  thereupon  the  defendant  except- 
ed, &c. 

Wm.  R.  Smith,  for  the  plaintiff  in  error,  made  the  following 
points: 

1.  The  submission  to  arbitration,  and  the  informal  award 
thereupon  made,  are  not  writings  so  conclusive,  that  they  cannot 
be  explained  or  assisted  by  extrinsic  proof.  The  subject  matter 
of  controversy  was  doubtless  such  as  might  be  submitted  to  ar- 
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bitration;  and  as  that  is  a  mode  of  adjusting  miiticrs  of  difff^rence 
much  favored  in  law,  all  reasonable  intendments  are  made  in  fa- 
vor of  awards.  And  the  authorities  very  satisfactorily  show, 
that  the  testimony  of  witnesses  has  been  admitted  to  uphold  the 
decision  of  arbitrators,  where  the  written  evidence  was  quite  as 
defective  as  it  is  in  the  present  case.  [Clay's  Dig.  51,  §  7;  id. 
52;  1  Litt.  Rep.  — ;  Litt.  Sel.  Ca.  204;  2  Starkie's  Ev.  136;  2 
A.  K.  Marsh.  Kep.  439;  7  Cow.  Rep.  290;  13  Maine  Rep. 
367;  2  Bibb's  Rep.  158;  Watson  on  Arb.  «fe  Aw.  122,  131,  127, 
8;  1  Bibb's  Rep.  420.] 

2.  Conceding  that  an  infant,  or  his  prochien  am/e,  have  not 
the  authority  to  submit  to  arbitration  a  case  involving  the  rights 
of  the  former,  and  yet  it  cannot  be  assumed,  in  the  present  case, 
that  the  plaintitT  was  an  infant,  for  the  purpose  of  sustaining  the 
judgment  below.  The  question  of  infancy,  if  it  was  proposed  to 
place  the  rejection  of  the  evidence  on  that  ground,  should  have 
been  found  atrirmativcly  by  the  jury.  [3  Bac.  Ab.  584;  2  Stewt. 
&  P.  Rep.  130;  1  Bac.  Ab.  208;  2  Strange's  Rep.  937;  2  Starkie's 
Ev.  724;  2  Bui.  x\.  P.  172;  1  Step.  Com.  472;  3  Caincs'  Rep. 
256;  2  Tenn.  Rep.  431;  1  A.  K.  Marsh.  Kep.  70;  5  Porter  Rep. 
270;  1  INIetc.  Rep.  559.] 

4.  An  infant  may  submit  to  arbitration  by  guardian.  [3  Atk. 
Rep.  614;  3  Gaines'  Rep.  250;  Hardin's  Rep.  323.]  The  case 
of  Isaacs  v.  Boyd,  [5  Porter's  Rep.  388,]  is  unlike  the  present. 
There,  the  submission  was  by  the  next  friend  alone;  here,  the 
infant  united  with  him  in  submitting  his  cause.  Where  an  in- 
fant, especially  with  the  advice  of  his  friends,  makes  a  contract 
which  is />nma/*ac/e  beneficial,  it  is  not  void,  even  if  it  may  be 
avoided  upon  plea.  [3  Bac.  Ab.  003-4;  3  East's  Rep.  340.] 
Here,  the  submission  was  beneficial  m  prospect,  and  consequent- 
ly the  award  could  not  be  assumed  to  be  void. 

3.  Although  a  formal  issue  to  the  first  plea  may  not  have  been 
necessary,  yet  as  the  second  is  affirmative,  and  necessarily  con- 
cludes with  a  verification,  it  could  not  have  been  tried  without  a 
replication;  and  the  verdict  and  judgment  cannot  consequently 
be  sustained.  [9  Porter's  Rep.  145;  4  Ala.  Rep.  698;  Hardin's 
Rep.  151;  1  Litt.  Rep.  66;  Litt.  Sel.  Cas.  133;  2  Pirtle's  Dig. 
187;  Aik.  Dig.  322.] 

5.  The  declaration  varies  from  the  writ  in  being  entitled 
twelve  months  after  the  appearance  term,  [1  Chit.  Plead.  439, 
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673;]  and  besides,  is  not  sufficiently  explicit  as  to  the  tinne  the 
assault  and  battery  was  committed. 

Huntington,  for  the  defendant. — 1.  The  award,  as  it  has  been 
called,  was  not  admissible  under  the  plea  of  accord  and  satisfac- 
tion, even  if  the  defendant  below  could  have  availed  himself  of 
it  under  any  issue.  An  accord  is  an  agreement  between  two  or 
more  persons,  where  one  is  injured  by  a  trespass  or  otherwise,  to 
satisfy  him  with  some  recompense,  and  the  payment  thereof  is  a 
satisfaction.  [Jac.  Law.  Die.  Tit.  Accord.]  It  admits  and 
atones  for  the  injury,  and  so  far,  is  a  bar  to  any  subsequent  ac- 
tion. Unlike  a  submission  to  arbitration,  it  presupposes  no  mat- 
ter in  dispute;  but,  on  the  contrary,  an  agreement  as  to  the  sub- 
ject and  amount  of  the  compensation.  Where  there  is  an  accord 
and  satisfaction,  there  is  no  occasion  for  an  arbitration  and  award. 
The  pleas  of  accord  and  satisfaction,  and  arbitrament  are  sepa- 
rate, and  each  defence  must  be  made  specially.  [1  Chit.  Plead. 
545.] 

2.  Entitling  the  declaration  of  a  term  subsequent  to  that  at 
which  the  writ  is  returned,  is  a  matter  which  cannot  prejudice 
the  plaintiff  below.  If  it  was  a  misprison,  it  would  be  cured  by 
the  statute  of  amendments  of  1824.  [Clay's  Dig.  322,  §  53.] 
And  if  entitled  of  the  term  when  it  was  in  fact  filed,  it  is  equally 
good.  [Jones,  et  al.  v.  Merrill,  adm'r,  1  Ala.  Rep.  N.  S.  217.] 
A  variance  between  the  writ  and  declaration  is  only  pleadable 
in  abatement.     [3  Ala.  Rep.  154,] 

3.  The  omission  of  a  replication  should  always  be  objected 
before  the  trial;  by  consenting  to  submit  the  cause  to  a  jury,  the 
defendant  waives  such  an  objection,  and  cannot  be  permitted  to 
avail  himself  of  it,  on  error.  [9  Porter's  Rep.  145;  3  Ala.  Rep. 
366;  4  id-  090.] 

4.  As  for  the  sufficiency  of  the  declaration,  it  cannot  be  suc- 
cessfully questioned.  It  alleges  the  trespass  to  have  been  com- 
mitted on  a  certain  month,  and  this  is  equivalent  to  laying  the 
injury  on  a  particular  day,  or  on  divers  days  within  that  month. 
Be  this  as  it  may,  the  verdict  cures  the  defect,  if  any. 

COLLIER,  C'  J. — There  are  cases  in  which  proof  aZiMwrfe 
has  been  admitted  to  aid  an  award.  [2  Phil.  Ev.  C.  &  H.'s 
notes,  1030  ]     But  are  the  defects  in  the  writings  adduced  in 
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the  present  case,  of  such  a  character  as  can  be  supplied  by  ex- 
trinsic evidence  ?  The  attempt  of  the  parties  to  submit  their  con- 
troversies to  arbitration,  was  intended  to  conform  to  the  act  of 
1824,  [Clay's  Dig.  51 ,]  though  it  was  exceedingly  informal.  The 
second  section  of  that  statute  provides  that,  "In  all  cases  where 
the  amount  of  the  judgment  rendered  shall  exceed  fifty  dollars, 
the  same  shall  be  returned  bv  the  referees,  under  their  hands  and 
seals,  to  either  the  county  or  circuit  court  of  the  county,  in 
which  such  justice  of  the  peace  may  dwell  at  the  time  of  taking 
the  agreement  as  aforesaid;  and  the  court  to  whom  the  report  of 
the  referees  may  be  made  as  aforesaid,  shall  have  cognizance 
thereof,  in  the  same  manner,  and  under  the  same  rules,  as  if  the 
referees  had  been  apjwintcd  by  a  rule  of  said  court-"  The  sub- 
mission itself  contemplates  a  written  report  by  a  majority  of  the 
arbitrators  as  a  warrant  for  the  jurlgmcnt  of  the  proper  court 
Now,  but  one-half  of  the  referees  have  signified  their  assent  tO' 
the  paper  which  is  called  the  award.  In  considering  the  evi- 
dence offered  by  the  defendant  below,  these  questions  suggest 
themselves.  Docs  it  show  a  state  of  fact  from  which  it  can  be 
concluded  that  the  referees  have  adjusted  the  matters  in  contro- 
versy between  the  parties,  and  what  is  their  award?  If  defects 
exist  in  this  respect,  is  parol  evidence  admissible  to  remove  them? 
As  the  submission  requires  an  award  in  writing,  made  by  a  ma- 
jority of  the  referees,  in  order  to  make  it  the  basis  of  a  judgment, 
can  it  be  shown  that  it  was  assented  to  by  some  of  those  whose 
names  are  not  subscribed?  These  questions,  we  merely  sug- 
gest, without  stopping  to  consider  them,  as  there  are  other 
grounds  upon  which  we  can  rest  our  judgment. 

2.  Admitting  the  award  to  be  regular  in  point  of  form,  is  it 
obligatory  upon  the  jjiaintifT?  It  is  laid  down  in  general  terms, 
that  a  party  may  avoid  the  effect  of  an  award,  by  showing  that 
he  was  an  infant  when  he  made  the  agreement  of  submission.  [3 
Phil.  Ev.  C.  &  II.'s  ed.  1034,  and  cases  there  cited.]  "Watson,  in 
his  Treatise  on  Arbitration  and  Award,  [p,  41,]  says,  *'It  is  quite 
clear,  that  a  submission  by  an  infant,  is  either  void  or  voidable"; 
and  his  submission  will  not  bind  him,  unless  he  ratifies  it  after  he 
attains  his  majority.  The  only  doubtful  question,  as  far  as  re- 
gards the  infant  himself,  says  the  learned  author,  is,  whether  the 
submission  is  merely  void,  or  voidable  only — the  decisions  on 
this  point  being  both  ways.     In  Godfrey  v.  Wade,  [G  J.  B*- 
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Moore's  Rep.  488,]  it  appears  that  a  cause  in  which  an  infant,  by 
his  prochein  amie,  was  plaintiff,  was  referred  by  a  parol  agree- 
ment: the  court  considered  it  clear  that  the  infant  was  not  bound 
by  the  award,  but  directed  that  he  should  have  notice  of  the 
award,  and  if  he  would  not  perforin  it,  that  the  defendant  should 
be  at  liberty  to  carry  down  the  record  to  trial  by  proviso.  But 
it  has  been  decided  that,  though  an  hifant  cannot  submit,  his  guar- 
dian or  other  person  may  submit  for  him,  and  the  person  submit- 
ting shall  be  bound  by  the  award;  the  authorities  upon  this  point 
are,  however,  somewhat  contradictory.  [Watson's  Arb.  &  Aw. 
41-2.] 

It  is  argued  for  the  plaintiff  in  error,  that,  conceding  it  is  incom- 
petent for  an  infant  to  bind  himself  by  submitting  his  case  to  ar- 
bitration, the  fact  of  infancy  could  only  be  established  by  the  ver- 
dict of  a  jury  affirming  that  such  was  the  condition  of  the  plaintiff 
below\  There  can  be  no  doubt  that,  where  the  question  of  in- 
fancy velnon  arises  directly  in  judgment,  but  it  must,  on  a  trial  at 
law,  be  determined  by  a  jury.  But  in  the  case  before  us,  the  in- 
fancy of  the  plaintiff  was  not  controverted,  and  the  form  of  the 
pleas  did  not  allow  him  to  assert  the  fact  in  a  replication.  Both 
the  writ  and  declaration  describe  the  plaintiff  as  an  infant  under 
the  age  of  twenty-one  years,  suing  by  his  next  friend.  The 
pleas,  without  questioning  the  minority  of  the  plaintiff,  deny  the 
commission  of  the  trespass;  or  conceding  the  defendant's  guilt, 
affirm  that  he  has  made  satisfaction  therefor.  This  we  think 
was,  at  least,  an  implied  admission  of  the  legal  incapacity  of  the 
plaintiff,  considering  the  manner  in  which  that  question  arose; 
and  as  the  award  was  not  obligatory  upon  the  plaintiff,  the  sub- 
mission and  consequent  proceedings  were  properly  rejected. 
Upon  this  point,  the  case  of  Isaacs,  by  her  next  friend,  v.  Boyd, 
et  al.,  [5  Porter's  Rep.  388,]  cannot  very  well  be  distinguished 
from  the  present  in  principle. 

What  we  have  said  might  be  sufficient  to  show  that  there  was 
no  available  accord  and  satisfaction.  But  grant  that  the  sub- 
mission was  binding  upon  the  plaintiff,  and  still  the  plea  of  ac- 
cord and  satisfaction  would  not  allow  it  to  be  proved.  That 
plea  supposes  that  the  parties  had  agreed  upon  something  to  be 
done,  omitted,  or  rendered,  in  satisfaction  of  the  cause  of  action 
sought  to  be  enforced.  Here,  there  has  been  no  agreement  as  to 
the  terms  of  adjustment;  it  is  merely  stipulated  that  certain  per- 
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sons,  designated  by  the  parties,  shall  settle  their  controversies, 
and  the  decision  ol"  these  persons  shall  be  recognized  as  obligato- 
ry. [See  1  Saund.  on  Plead.  &  Ev.  2(5,  et  post.'\  In  all  actions 
of  trespass,  whether  to  the  person,  personal,  or  real  property,  mat- 
ters in  discharge  of  the  action,  (it  is  said,)  must  be  pleaded;  as 
accord  and  satisfaction,  arbitrament,  release,  former  recovery, 
tender  of  sufficient  amends,  and  the  statute  of  limitations.  [1 
Chitty's  Plead.  3d  Am.  ed.  496;  5  Dane's  Ab.  611.] 

It  does  not  appear  that  the  defendant  objected  before  trial,  that 
there  was  no  replication  to  his  second  plea;  and,  according  to  re- 
peated decisions  of  this  court,  he  cannot  now  allege  the  want  of 
a  replication,  as  an  error,  fatal  to  the  judgment.  [Abercrombie 
V.  Mosely,  9  Porter's  Rep.  145;  Clark's  Adm'rs  v.  Stoddard, 
Miller,  &  Co.  3  Ala.  Rep.  366;  Hall  v.  Dargan,4  id.  696.] 

The  circuit  court  might,  in  its  discretion,  have  permitted  a 
declaration  to  have  been  filed,  at  any  term  subsequent  to  the  re- 
turn of  the  writ,  and  its  decision  could  not  be  revised  on  error. 
[Jones,  ct  al.  v.  Merrell,  Adm'r,  1  Ala.  Rep.  N.  S.  217.]  Be- 
sides, the  defendant,  by  pretermitting  an  objection  to  the  decla- 
ration in  the  primary  court,  must  be  understood  to  have  consent- 
ed to  go  to  trial  upon  the  one  in  file. 

In  the  action  of  trespass,  time  is  not  material,  and  the  plaintiff 
may  prove  that  the  act  complained  of,  was  committed  on  a  day 
anterior  to  that  alleged.  Whether  a  declaration  is  demurrable 
for  not  stating  the  trespass  was  committed  on  a  dat/  certain^  we 
will  not  stop  to  inquire.  After  verdict,  we  are  quite  sure  the  al- 
legation, that  it  was  committed  on  a  certain  month,  without  par- 
ticularizing the  day,  is  sufficiently  specific. 

It  results  from  this  view,  that  the  judgment  of  the  circuit  court 
must  be  affirmed. 
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1.  In  a  summary  proceeding  against  a  constable  and  his  sureties,  for  failing  to 
pay  over  money  collected  by  virtue  of  an  execution,  the  question  to  be  tried  is 
not  merely  whether  money  was  collected,  but  is  also,  whether  it  was  collected 
by  virtue  of  the  particular  execution,  which  the  plaintiff  describes  in  his  notice  ; 
consequently  a  misdescription  of  the  execution  is  a  fatal  defect,  and  when  it  is 
doubtful,  wl)ether  money  was  collected  on  the  execution  described,  or  another, 
the  jury  must  decide  upon  which  it  was  collected. 

Writ  of  error  to  the  Circuit  Court  of  Barboiu'  county. 

This  is  a  proceeding  by  Gray  against  Johnson  and  Iiis  sureties, 
to  recover  a  sum  of  money  alleged  to  have  been  collected  by 
him  as  constable,  and  not  paid  over  upon  demand.  The  notice, 
asserts  that  this  collection  was  made  by  virtue  of  an  execution 
issued  by  a  justice  of  the  peace  against  Austin  H.  Smiley,  on  the 
10th  of  August,  1841.  The  plea  is,  that  the  money  mentioned  in 
the  execution  set  out  in  the  notice,  was  not  collected. 

The  plaintiff  introduced  the  justice  of  the  peace  as  a  witness, 
and  also,  gave  in  evidence  his  dockets  and  other  evidence  tend- 
ing to  establish  the  necessary  facts.  The  defendant  produced  an 
execution  against  Austin  and  James  Smiley,  and  proved  by  the 
justice  of  the  peace,  that  this  execution  was  the  one  issued  on  the 
10th  of  August,  1841. 

On  this  state  of  proof,  the  defendants  requested  the  court  to 
charge  the  jury,  that  if  they  should  believe  the  money  was  col- 
lected by  Johnson  upon  the  execution  against  Austin  and  James 
Smiley,  and  not  upon  the  one  set  out  in  the  notice,  then  they 
should  find  for  the  defendants.  This  was  refused,  and  the  court 
instructed  the  jury,  that  it  was  not  for  them  to  take  into  conside- 
ration such  variance,  if  it  existed,  but  their  verdict  should  be 
founded  on  the  evidence  in  the  case. 

The  defendants  excepted,  and  have  assigned  this  matter  as 
error. 

Wiley,  for  the  plaintiffs  in  error, 
BuFORD,  contra. 
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GOLDTIIWAITE,  J. — In  these  motions,  the  question  before 
the  jury  is  not  merely  with  reference  to  the  eollcction  of  the  mo- 
ney, but  also  is,  whether  it  was  collected  by  virtue  of  the  particu- 
lar execution  which  the  plauiliff  undertakes  to  describe  in  his  no- 
tice. Tiic  consequence  is,  that  when  there  is  a  misdescription  of 
the  execution,  that  is  a  fatal  defect.  In  the  present  case,  the  evi- 
dence seems  to  have  left  it  doubtful  whether  the  money  was  col- 
lected by  virtue  of  an  execution  against  Austin  Smiley,  or  by  vir- 
tue of  one  against  him  and  another  person.  This  doubt  was  pro- 
per to  be  solved  by  the  jury,  and  therefore,  we  think  the  court  err- 
ed, in  charging  that  they  could  not  consider  the  question  of  va- 
riance. 

Judgment  reversed,  and  cause  remanded. 


TANKERSLY,  et  al.  v.  THE  STATE  BANK. 

1.  It  is  not  essential  tliat  an  election  lo  ascertain  the  pcnse  of  the  township,  an 
to  a  sale  of  the  1 6th  section,  should  be  held  upon  the  IGth  section, — the  com- 
missioners may  consult  the  convenience  of  the  people,  by  holding  it  at  ano- 
ther place. 

2.  Where  there  has  been  an  election  in  fact,  to  ascertain  the  sense  of  the  qualifi' 
ed  electors  as  to  a  sale  of  the  16th  section,  which  is  not  contested  within  twen- 
ty days,  and  a  sale  of  tlie  land  is  actually  made,  all  persons  are  concluded  in  a 
court  of  law,  from  contesting  the  validity  of  the  election: — Whether  in  a  case 
of  fraud,  on  the  part  of  the  commissioners,  a  court  of  equity  might  not  interfere 
at  the  instance  of  the  township — Quere. 

3.  It  is  not  essential  to  the  validity  of  a  sale  of  a  16th  section,  that  the  judge  of  the 
county  court  should  issue  an  order  of  sale.  Nor  that  the  commissioners  should 
return  the  particulars  of  the  sale  to  the  county  court. 

4.  The  certificate  of  purchase  which  the  commissioners  were  required  to  give 
the  purchaser,  setting  forth  the  particulars  of  the  sale,  was  intended  exclusive, 
ly  for  his  benefit,  and  if  defective,  will  not  vacate  the  sale, — nor  will  an  omis- 
sion  to  acknowledpe  it  before  a  judicial  otTiccr,  or  a  defective  acknowledgment, 
affect  the  rights  of  the  township. 

Error  to  the  Circuit  Court  of  Sumter. 

Assumpsit  by  the  defendant  in  error  against  the  plaintiff  in 
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error,  on  a  promissory  note  for  82,402  50,  dated  0th  July,  1836, 
and  bearing  interest  at  six  per  cent,  from  tlie  date.  Three  other 
suits  on  notes  for  the  same  amount,  being  consolidated  with  this. 

To  declarations  in  the  usunl  form,  the  defendants  pleaded  non 
assu?npsit  and  failure  of  consideration,  upon  which  issue  was  ta- 
ken, and  the  following  special  pleas:  1.  That  the  four  notes  sued 
on,  were  executed  by  the  defendants  to  James  Savage  and  others, 
school  commissioners  of  section  10,  township  19,  range  2,  west, 
for  the  pretended  consideration  of  lots  number  one,  two,  three  and 
four,  comprising  the  north  half  of  said  section,  pretended  by  them 
to  be  sold  to  the  said  Tankersly,  under  and  by  virtue  of  their 
powers  as  commissioners  as  aforesaid,  and  for  no  other  conside- 
ration; and  said  defendants  aver  that  no  election  was  held  at  said 
16th  section,  to  ascertain  the  sense  of  the  qualified  electors,  in  rela- 
tion to  the  sale  or  no  sale  of  said  section,  or  any  part  thereof,  and 
this,  &c. 

2.  The  second  plea  sets  out  the  contract  as  in  the  first,  except 
that  it  alleges,  "that  a  majority  of  the  qualified  electors  in  said 
township,  at  the  time  the  pretended  vote  was  taken,  never  voted 
for  a  sale  of  the  said  section,  or  any  part  thereof,  and  this,  &c." 

3.  The  third  avers,  "that  from  the  time  of  the  pretended  elec- 
tion held  for  the  sale  of  said  land,  to  the  time  of  the  pretended 
sale  of  the  same,  Peter  Doty  was  judge  of  the  county  court  of 
said  county,  and  never  issued  an  order  of  sale  to  said  commis- 
sioners, to  sell  said  lands,  &c. 

4.  "That  since  the  time  of  the  said  pretended  sale,  neither  said 
commissioners  nor  their  successors  in  office,  have  made  a  return 
of  said  pretended  sale  to  the  judge  of  the  county  court  of  said 
county,  nor  to  the  clerk  of  said  county,  when  there  was  no 
Judge,  &c." 

5.  That  the  said  commissioners  did  not,  at  any  time  before  or 
since  the  execution  of  the  said  promissory  notes,  execute  a 
certificate  as  by  law  required,  but  executed  and  delivered  to 
him  a  paper,  £is  follows;  "At  a  sale  of  the  one  half  of  the  16th 
section  of  land,  pursuant  to  law  and  notice,  we  do  hereby  certify 
that  George  Tankersly,  being  the  highest  bidder  for  lots  No,  1, 2, 
3,  and  4,  each  containing  eighty  acres,  the  whole  of  said  lots  com- 
prising the  north  half  of  section  16,  township  19,  range  2,  west,  in 
the  county  of  Sumter,  and  having  given  his  notes  with  surety,  as 
the  law  directs,  upon  the  payment  of  the  same,  the  said  George 
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Tankersly  will  be  entitled  to  a  patent  for  the  said  land,  from  the 
Governor  of  the  State  of  Alabama." 

(^Siirned  by  the  Connnissioners.) 

6.  That  the  commissioners  never  (>X(^r;u(od  1o  stiid  Tnnkersly, 
or  to  any  other  person  in  his  behalf,  any  cerlillcate  of  purchase, 
setting  out  the  amount  of  tiie  purchase  money  agreed  to  be 
given. 

7.  That  the  said  commissioners  never  acknowledged  in  open 
court,  or  before  any  judge  or  justice  of  the  peace  for  said  county, 
any  certificate  of  purchase  for  said  land." 

To  these  pleas,  the  plaintiti'dcmurred,  and  the  court  gave  judg- 
ment on  the  demurrer,  against  the  pleas.  And  th,c  jury  having 
rendered  a  verdict  for  the  plaintifl*  on  the  issues,  judgment  was 
rendered  for  the  plaintitVs. 

The  assignment  of  error  is,  that  the  court  erred  in  its  judgment 
on  the  demurrer  to  the  pleas. 

Mr  Smith,  referred  to  the  provisions  in  the  Digest,  authorizing 
the  sale  of  the  school  lands,  and  insisted  that  the  power  to  sell 
was  a  privilege  to  be  exercised  only  by  the  majority  of  the  in- 
habitants. That  the  power  intrusted  to  the  commissioners  was  a 
naked  power,  and  could  only  be  exercised  in  the  mode  |X)inted 
out  by  the  statute; — that  not  having  com[)lied  with  the  statute 
provisions,  their  acts  were  void.  [2  Kent's  Com.  25)8,  2  S.  &  P. 
190;  2  Granch,  130;  4  Ala.  70,  .'588,  022;  4  Wheaton,  77;  Angel 
&  Ames  on  Cor.  189, 192,  212,  14,  229,  33.] 

The  fact  that  Tankersly  has  retained  possession  of  the  land, 
will  not  prevent  him  from  showing  that  the  act  was  void.  No  act  of 
his  can  impart  validity  to  a  void  contract,  or  give  to  the  commis- 
sioners authority  not  conferred  by  the  statute. 

Hopkins  and  Cornick,  for  defendant  in  error,  contended  that 
the  statute  had  been  substantially  complied  with — that  after  the 
lapse  of  twenty  days  from  the  election,  the  township  was  forever 
barred  from  denying  its  validity,  and  that  no  one  else  could  ob- 
ject to  it,  and  that,  therefore,  the  purchaser  could  not  complain,  as 
he  had  an  undoubted  title  to  the  land. 

ORMOND,  J. — The  statutes  in  force  when  the  sale  of  the  16th 
section  in  this  case  was  made,  passed  in  1828,  will  be  found  in 


280  ALABAMA. 


Tankersly,  et  al.  v.  The  State  Bank. 


Aikin's  Digest,  377.  The  33d  section  provides,  <-that  it  shall  be 
the  duty  of  the  school  commissioners  of  the  several  sixteenth  sec- 
tions in  the  State,  or  a  majority  of  them,  on  the  second  Monday 
in  May  next,  on  giving  twenty  days  public  notice,  by  advertise- 
ment in  three  of  the  most  public  places  in  the  respective  townships, 
to  hold  an  election  to  ascertain  the  sense  of  the  qualified  electors 
who  may  be  inhabitants  of  such  township,  respecting  the  sales  of 
their  sixteenth  sections  under  the  pi'ovisions  of  this  act,  and  the 
commissioners  conducting  said  election  shall,  before  they  open 
the  polls  for  said  elections,  take  an  oath  before  some  person  au- 
thorised to  administer  the  same,  that  they  will  faithfully  and  im- 
partially conduct  the  same,  and  make  a  true  return  thereof,  ac- 
cording to  law;  and  they  shall  provide  a  ballot  box,  and  cause  the 
voters  to  write  upon  their  tickets,  "sale"  or  "no  sale,"  and  they 
shall  keep  the  polls  open  from  ten  o'clock  in  the  forenoon,  un- 
til four  o'clock  in  the  afternoon,  at  wiiich  time  they  shall  close  the 
polls,  and  count  out  the  ballots,  and  certify  the  result  to  the  judge 
of  the  county  court  of  the  proper  county;  and  if  there  be  no 
judge  in  office,  then  they  shai!  certify  the  same  to  the  clerk 
of  the  county  court  of  the  proper  county,  and  shall  keep  the  bal- 
lot boxes,  with  the  votes  therein,  sealed  up  for  twenty  days,  when 
they  shall  be  destroyed,  if  no  person  contests  said  election.  And 
in  the  event  any  such  election  be  contested,  then  the  judge  or 
clerk,  as  the  case  may  be,  shall  have  power  to  decide  said  con- 
tested election." 

§  34.  In  all  cases  where  a  majority  of  the  qualified  electors  in 
any  township,  have  chosen  to  sell  the  sixteenth  section  therein, 
and  no  person  has  contested  and  set  aside  said  election,  it  shall  be 
the  duty  of  the  judges  of  the  county  courts,  and  of  the  clerk,  6z;c. 
at  the  expiration  of  twenty  days  from  such  elections,  to  issue  an 
order  of  sale  to  the  commissioners  of  such  sections  as  are  elected 
to  be  sold,  and  said  commissioners  shall,  on  the  reception  of  such 
order,  cause,"  &c. 

By  the  act  of  1830,  [Aik.  Dig.  381,  §  49,]  the  school  commis- 
sioners were  authorised,  at  any  time  they  thought  proper,  "to  hold 
an  election  at  their  respective  sixteenth  sections,"  to  ascertain  the 
sense  of  the  township  in  regard  to  the  sale  of  the  16th  sections, 
giving  thirty  days  notice  thereof  at  six  of  the  most  public  places  in 
the  township.  Other  portions  of  the  act  will  be  brought  to  view 
as  we  progress  with  the  examination  of  the  case. 
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We  propose,  in  the  first  place,  to  examine  each  pica,  and  com- 
pare it  witli  the  statute. 

1.  The  first  plea  seeks  to  invalidate  the  sale,  because  the  elec- 
tion, to  ascertain  the  sense  of  the  qualified  electors  as  to  *-sale"  or 
«no  sale,"  was  not  held  at  the  16th  section.  We  are  of  the  opin- 
ion that  it  was  not  the  intention  of  the  legislature,  that  the  elec- 
tion should  be  held  upon  the  16th  section,  and  that  it  would  be  in- 
valid if  held  elsewhere.  It  was  a  mere  direction  to  hold  the 
election  upon,  or  near,  the  16th  section;  and  if  there  was  no  pro- 
per place  for  holding  the  election  upon  the  land,  the  commission-i 
ers  might  consult  the  convenience  of  the  people  by  holding  it  ano- 
ther place. 

2.  The  objection  raised  by  the  second  plea,  that  a  majority  of 
the  qualified  electors  of  the  township  did  not  vote  for  a  sale  of 
the  land,  present*  a  question  of  graver  import. 

The  essential  prc-requisite  to  a  sale,  was  the  assent  of  a  ma- 
jority of  the  inhabitants  of  the  township.  To  secure,  as  far  as  pos- 
sible, fidelity  on  the  part  of  the  commissioners,  they  were  requir- 
ed to  hold  the  election  under  the  sanction  of  an  oath,  previously 
taken  by  them;  and  before  they  made  a  sale,  to  enter  into  a  bond 
in  a  large  penalty,  faithfully  to  perform  their  trust  In  addition, 
the  very  nature  of  the  act  contemplates  the  utmost  degree  of  pub- 
licity, and  pre-supposes  a  full  knowledge  of  the  facts  on  the  part 
of  the  inhabitants;  nor  is  it  easy  to  conceive  that  every  voter 
would  not  know  the  state  of  the  polls  as  well  as  the  commission- 
ers. Yet,  as  it  was  possible  that  the  commissioners  might  re- 
turn falsely,  that  a  majority  had  voted,  when  they  had  not,  or  the 
election  might  be  invalid  from  some  other  cause,  twenty  days 
were  required  to  elapse  before  any  sale  could  take  place,  during 
wliich  interval,  any  one  had  the  right  to  contest  the  election.  If 
no  one  contested  the  election  within  the  time  provided  by  law, 
and  a  sale  was  actually  made,  all  persons  are  concluded,  at  least 
in  a  court  of  law,  from  denying  the  validity  of  the  election.  There 
can,  we  think,  be  no  doubt  that  it  was  tlie  intention  of  the  legis- 
lature to  foreclose  all  inquiry  into  a  matter  which,  after  the  de- 
struction of  the  ballots,  became  exceedingly  difficult,  if  notim  possi- 
ble, to  ascertain,  and  thus  to  enable  tliose  who  might  desire  to 
purchase,  to  do  so  with  safety. 

Whether,  in  a  case  of  fraud  on  the  part  of  the  conrmiissioners, 
a  court  of  equity  might  not,  at  the  instance  of  the  township,  let 
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aside  the  sale  if  seasonably  applied  for,  is  a  question  we  need  not 
now  discuss.  But  we  feel  thoroughly  convinced  that  this  objec- 
tion cannot  be  raised  at  law  by  any  one  after  a  sale,  when  there 
has  been  an  election  in  fact,  and  especially  not  by  the  purchaser, 
as  he  could  not  possibly  be  prejudiced  by  it,  the  direct  tendency 
and  manifest  object  of  the  prohibition  being  to  quiet  his  title. 

3.  The  third  plea  asserts  the  invalidity  of  the  sale  of  the  land, 
because  the  Judge  of  the  county  court  did  not  issue  an  order  of 
sale.  This  order,  the  judge  or  clerk,  as  the  case  may  be,  is  re- 
quired to  issue  after  the  expiration  of  twenty  days,  if  no  one  con- 
tests the  election.  It  is  perfectly  obvious,  we  think,  that  the  judge 
of  the  county  court  has  no  other  power  conferred  on  him,  than 
to  determine  on  the  validity  of  a  contested  election.  The  power 
of  selling  is  exclusively  lodged  with  the  voters  of  the  township, 
and  no  portion  of  the  law  lends  any  countenance  to  the  supposi- 
tion that  he  had  the  power  to  thwart  their  wishes. 

Again;  if  there  was  no  contest,  the  judge  of  the  county  court 
had  not  the  means  of  determining  whether  the  election  was  va- 
lid or  invalid,  because  a  majority  had  not  voted,  or  from  any  other 
cause.  The  only  evidence  in  his  possession,  relating  to  the  mat- 
ter, would  be  the  certificate  of  the  commissioners,  that  a  majori- 
ty of  the  qualified  electors  had  voted  for  a  sale,  whilst  the  evi- 
dence of  the  fact,  the  ballots,  would  be  in  the  possession  of  the 
commissioners,  sealed  up.  As,  therefore,  he  had  no  power  to 
prevent  a  sale  of  the  land,  when  no  one  had  contested  the  elec- 
tion, it  is  inconceivable  that  his  approbation  or  consent  should  be 
necessary  to  carry  into  effect  the  expressed  will  of  the  township. 

We,  therefore,  conclude  that  the  order  he  was  required  to  issue, 
was  a  mere  notification  of  the  fact  that  no  one  contested  the  elec- 
tion, and  consequently,  that  there  was  no  obstacle  to  a  sale  of  the 
land.  This  being  its  whole  object  and  design,  the  commission- 
ers might  proceed  to  sell  upon  their  own  knowledge  of  the  fact. 

4.  The  fourth  plea,  without  disputing  the  regularity  of  the 
election  and  sale,  relies,  as  a  defence  to  the  action,  upon  the  omis- 
sion of  the  commissioners  to  return  the  particulars  of  the  sale  to 
the  county  court.  The  act,  [Aik.  Dig.  §  37,  required  the  commig- 
sioners,  after  they  had  made  sale  of  tiie  land,  and  had  taken  the 
notes  of  the  purchaser,  with  surety,  to  enter  all  the  particulars  of 
the  sale  in  a  book,  to  be  kept  by  them  for  that  purpose,  setting 
forth  a  particular  description  of  the  land  sold,  to  whom  sold;  for 
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what  amount  in  money,  what  amount  in  notes,  and  who  are  the 
principals  and  securities,  and  to  make  a  similar  return  to  the  judge 
of  the  county  court,  who  was  required  to  record  it  in  his  office. — 
The  design  of  this  portion  of  the  act,  was  to  preserve  an  authen- 
tic memorial  of  the  whole  transaction,  for  the  benefit  of  the  town- 
ship, in  such  a  permanent  form,  that  it  would  survive  to  posterity. 
All  this  was  to  be  done  after  the  sale  was  complete,  and  how  its 
omission  can  in  any  manner  affect  the  purchaser  of  the  land,  we 
are  unable  to  conceive.  It  was  a  matter  over  which  he  had  no 
control;  which  did  not  in  any  manner  relate  to  or  affect  his  title, 
and  which,  whether  done  or  omitted,  was  alike  unimportant  to 
him. 

The  5th,  6th  and  7th  pleas,  relate  to  the  certificate  of  purchase 
which  the  commissioners  were  required  to  give  the  purchaser,  af- 
ter the  sale  was  complete,  by  the  execution  of  his  notes  for  the 
purchase  money,  with  surety,  which  when  acknowledged  in  a  par- 
ticular mode,  was,  after  the  payment  of  the  purchase  money,  to 
constitute  a  title.  These  pleas,  like  the  last,  are  framed  upon  the 
supposition,  that  although  the  sale  of  the  land  was  regular,  yet, 
because  an  informal  certificate  of  purchase  was  executed  by  the 
commissioners,  or  because  they  failed  to  execute  any,  or  omitted 
to  acknowledge  it  before  some  judge,  that  it  will  retro-act  upon 
the  sale,  and  avoid  it,  although  the  purchaser  has  always  retained 
the  possession. 

This  portion  of  the  law  was  designed  for  the  exclusive  benefit 
of  the  purchaser  of  the  lands,  and  it  was  his  duty  to  see  that  it 
was  properly  executed.  The  only  defect  pointed  out  in  the  cer- 
tificate which  was  made,  is,  that  it  docs  not  stale  the  amount  of 
the  purchase  money,  and  this,  in  our  opinion,  is  altogether  imma- 
terial. It  is  sufficient,  as  it  identifies  the  land  and  purchaser,  to 
enable  him,  if  he  pays  the  purchase  money,  to  obtain  his  patent. 
If,  however,  none  had  been  given,  or  the  one  given  had  been  wholly 
defective,  the  right  of  the  township  to  the  purchase  money,  would 
not  be  in  the  slightest  degree  affected  by  it  The  statute  points 
out  the  mode  of  obtaining  a  duplicate  certificate,  if  the  original  is 
lost,  and  the  same  rule  would  certainly  apply  to  a  defective  certi- 
ficate, or  where  one  had  never  been  given. 

The  acknowledgment  of  the  certificate  of  purchase,  by  the 
commissioners,  before  a  judicial  officer,  was  doubtless  intended  as 
a  mode  ofverifying  the  official  character  of  the  commissioners  to 
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the  Executive,  and  does  not  exclude  any  other  mode  by  which 
that  officer  might  be  certified  of  the  fact. 

From  this  examination  of  the  pleas,  in  connection  with  the 
statute,  it  appears  there  has  been  a  substantial  compliance  with  its 
provisions.  That  there  was  in  fact  an  election  to  ascertain  whether 
a  sale  should  be  made — that  a  sale  was  in  fact  made  to  the  plain- 
tiff in  error,  and  that  upon  his  executing  his  notes  as  the  statute 
requires,  he  was  let  into  the  possession  of  the  land.  Such  being 
the  fact,  and  no  member  of  the  township  having  contested  the 
validity  of  the  election,  the  township  is  forever  estopped  from  de- 
nying his  title,  and  he  cannot,  therefore,  refuse  to  pay  the  pur- 
chase money. 

We  have  abstained  from  entering  upon  the  inquiry,  whether 
the  purchaser  of  16th  section  lands,  could,  in  any  case,  allege 
that  the  provisions  of  the  law  had  not  been  complied  with,  when 
the  township  acquiesced  in  the  sale,  and  there  was  no  obstacle  to 
his  obtaining  a  title,  because,  as  already  observed  in  this  case,  the 
law  has  been  substantially  complied  with,  and  the  sale  is,  there- 
fore, binding,  both  on  the  township  and  the  purchaser. 

The  result,  thus  obtained,  renders  it  unnecessary  to  examine  the 
argument  of  the  counsel  for  the  plaintiffs  in  error,  so  earnestly 
pressed  on  the  consideration  of  the  court,  that  the  power  confer- 
red on  the  commissioners  to  sell  the  land,  was  a  special  power, 
not  accompanied  with  an  interest,  and  could,'therefore,  only  be  ex- 
ercised in  the  precise  mode  pointed  out  by  the  statute.  In  truth, 
however,  there  seems  to  be  but  little  analogy  between  the  two 
cases.  This  statute  is  peculiar  in  its  character;  it  does  not  mere- 
ly create  a  special  agent  to  do  a  particular  act  in  a  particular 
mode,  but  contemplates  the  joint  action  of  the  agent  and  the  peo- 
ple of  the  township,  to  do  the  iniatory  act  on  which  the  whole 
depends,  and  concludes  the  latter  from  making  any  objection  to 
the  validity  of  this  fundamental  part  of  the  proceeding,  unless  it 
be  interposed  within  a  limited  time.  It  is,  however,  unnecessary 
to  pursue  this  subject  further. 
Let  the  judgment  be  affirmed. 


JANUARY  TERM,  1844. 285 

Sawyer,  et  ai.  t.  Price. 


SAWYER,  ET  AL.  V.  PRICE. 

1.  Where  process  is  directed  to  and  executed  by  the  coroner,  which  does  not  all 
firm  the  incompetency  of  the  shcrifFto  act,  its  irregularity  cannot  be  objected 
on  error  after  a  judgment  by  default ;  but  if  it  was  improperly  directed,  the  fact 
should  have  been  pleaded  in  abatement. 

Weit  of  error  to  the  County  Court  of  Bdnton. 

Tliis  was  an  action  of  assumpsit,  at  the  suit  of  the  defendant 
in  error  against  the  plaintiffs,  on  a  promissory  note.  The  writ  is 
addressed  "To  any  coroner,  &.C.,"  without  alleging  the  incompe- 
tency of  the  sheriff  to  execute  it  and  was  placed  in  the  hands  of 
the  coroner,  who  returned  thereon  that  he  had  duly  executed  the 
same.  No  appearance  was  entered  for  the  defendants,  and  a 
judgment  by  default  was  rendered  against  them. 

BowDON,  for  the  plaintiffs  in  error. 
Wm.  B.  Martin,  for  the  defendant. 

COLLIER,  C.  J. — It  is  the  duty  of  the  coroner  to  execute  all 
process  when  the  sheriff  is  a  party  in  interest  to  any  suit  in  the 
circuit  or  county  count,  and  perform  all  the  duties  of  sheriff,  when- 
ever, from  any  cause,  he  is  incompetent  to  act  as  such.  [Clay's 
Dig.  159,  §  3.]  So,  when  the  office  of  sheriff  becomes  vacant, 
the  coroner  is  required  to  discharge  all  the  duties  which  pertain 
to  that  office,  under  all  the  penalties  and  liabilities  created  by  law 
for  a  violation  or  neglect  of  duty.  [Clay's  Dig.  536,  §  10.]  Now, 
although  the  coroner  is  invested  with  the  functions  of  a  sheriff  in 
certain  cases,  it  is  insisted,  that,  as  the  duties  of  tliat  officer  are 
devolved  upon  him  only  occasionally,  it  is  necessary  that  process 
addressed  to  him  should  state  upon  its  face  the  cause  which 
makes  him  legally  competent  to  execute  it.  It  would  certainly 
be  more  regular  where  the  sheriff  is  incompetent  in  the  particular 
case,  to  state  the  fact  in  the  writ;  yet  the  omission  to  do  this, 
will  not  so  far  invalidate  process,  as  to  induce  a  revising  court  to 
vacate  a  judgment  which  has  been  rendered  upon  the  default  of 
the  defendant.    In  Nabors  v.  Thomason,  [1  Ala.  Rep.  N.  S. 
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690,]  the  writ  described  the  defendant  as  sheriff,  &c.,  but  was 
directed  to  any  sheriff  of  the  State  of  Alabama,  and  executed  by 
the  coroner.  The  defendant,  in  the  primary  court,  moved  to 
quash  the  writ;  his  motion  was  overruled,  and  he  sued  a  writ  of 
error  to  this  court.  It  was  decided,  that  the  refusal  to  quash  the 
writ,  was  not  revisable  on  error;  that  the  defendant  should,  as 
the  statute  directs,  have  pleaded  the  irregularity  in  abatement. 
[Clay's  Dig.  335,  §  123.]  In  Adamson  v.  Parker,  et  al.  [3  Ala. 
Rep.  727,]  it  was  said,  that  process,  intended  to  be  executed  by 
the  coroner,  should,  as  the  act  of  1839  prescribes,  be  directed  to 
the  coroner  eo  nomine;  yet  it  might  be  intended,  where  process 
directed  to  the  sheriff  was  executed  by  the  coroner,  that  the  du- 
ties of  the  former  had  devolved  upon  the  latter  by  the  sheriffalty 
becoming  vacant.  That,  in  such  a  contingency,  the  process 
would  be  well  executed.  [See,  also,  Jordan  v.  Bell,  8  Porter's 
Rep.  53;  Ware  v.  Todd,  Adm'r,  1  Ala.  Rep.  N.  S.  199.] 

The  cases  cited  all  maintain  that  the  form  of  process,  and  the 
irregularity  of  its  execution,  can  only  be  taken  advantage  of  by 
plea  in  abatement,  and  apply  directly  to  the  case  before  us. 

Without  adding  any  thing  further,  the  judgment  of  the  county 
court  must  be  affirmed. 


FORD,  AND  OTHERS,  V.  THE  BRANCH  OF  THE  BANK 
OF  THE  STATE  OF  ALABAMA  AT  DECATUR. 

1.  Wlien  a  bank  accepts  a  proposition  Irom  the  drawer  of  a  bill  to  take  into  its  pos- 
session a  stock  of  goods  to  be  applied  fro  rata,  to  all  his  debts,  it  is  not  a  discharge 
of  his  indorsers,  although  the  goods  are  afterwards  taken  and  sold  by  the  bank, 
but  the  sura  received  is  an  extinguishment  j)?o  iaiito, 

2.  The  certificate  required  to  be  made  by  the  president  of  a  bank,  that  the  debt  is 

really  and  bona  fide  its  property,  may  be  made  at  the  trial  or  at  any  time  before 
judgment. 

Writ  of  error  to  the  Circuit  Court  of  Morgan  county. 
Motion  for  judgment  by  the  Bank,  against  Ford,  Wise  and 
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Sherrod,  as  the  several  endorsers  of  a  bill  of  exchange  described 
in  the  notice. 

When  the  cause  was  at  trial,  the  Bank,  for  the  purpose  of 
showing  the  jurisdiction  of  the  court,  proposed  that  the  president 
thereof  should  make  the  usual  certificate,  that  the  bill  of  exchange 
sued  on,  was  a  debt,  really  and  bona  fide,  the  property  of  the 
said  Bank.  And  a  certificate  was  then  made  and  signed  by  the 
said  president,  purporting  to  be  given  in  open  court,  of  the  same 
date  as  the  day  of  trial.  This  certificate  is  in  the  present  tense, 
and  was  objected  to  by  the  defendants;  but  their  objection  was 
overruled,  and  the  certificate  read  for  the  purpose  for  which  it 
was  offered. 

The  defendants  then  proved,  that  John  S.  Rhea,  who  is  the 
drawer  of  the  bill  sued  on.  made  a  proposition  to  the  Bank,  dated 
the  28th  August,  1839,  in  which  he  stated  that,  owing  to  recent 
circumstances,  he  believed  it  to  be  his  immediate  duty  to  place 
his  means  in  such  a  situation,  that  they  could  only  be  taken  to 
pay  his  own  proper  and  legitimate  liabilities;  and  to  that  end,  he 
proposed  to  make  a  transfer  of  his  stock  of  groceries  and  dry 
goods,  amounting  to  upwards  of  20,000  dollars  at  prime  cost,  to 
the  Bank,  to  be  applied  pro  rata  on  his  liabilities,  with  the  excep- 
tion of  a  certain  bill  of  exchange  described  in  the  proposal.  Cer- 
tain debts,  embraced  in  an  assignment  of  real  estate,  were  also 
excluded  by  the  proposition.  It  also  stated  that  three  debts,  of 
2,000,  2,500  and  2,500  dollars,  due  in  the  names  of  certain  per- 
sons therein  stated,  were  intended  to  be  included  by  it.  It  then 
concludes  with  a  statement,  that  he  is  willing  to  make  the  trans- 
fer first,  and  the  terms  of  sale  of  the  stock  to  be  agreed  on  by  a 
committee  appointed  by  the  board  of  directors  and  himself  At 
the  foot  of  the  proposition  is  a  memorandum,  that  another  debt  of 
3500  dollars,  standing  in  the  names  of  other  persons,  is  his,  and 
is  to  be  taken  in  the  proposition. 

This  proposition  was  agreed  to  on  the  part  of  the  Bank,  and 
an  agent  sent  for  the  purpose  of  taking  the  goods  in  charge. 

It  was  also  proved,  that  the  dry  goods,  mentioned  in  the  pro- 
position, had  been  sold  according  to  stipulation,  and  that  no  sale 
of  the  groceries  had  been  made  as  contemplated;  and  that  the 
Bank  had  made  no  effort  to  sell  them  in  the  mode  provided  for 
by  the  agreement,  but  the  same  had  been  sold  without  consulta- 
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tion  with  Rhea,  and  against  his  consent,  allowing  him,  however, 
their  estimated  value,  as  deposed  to  by  a  witness. 

It  was  also  in  evidence,  that  the  bill  of  exchange  sued  on  was 
one  of  the  demands  alluded  to,  and  included  in  the  proposition  of 
Rhea,  before  stated. 

On  this  state  of  proof,  the  defendants  requested  the  court  to 
charge  the  jury,  that  if  they  should  believe  the  contract  between 
Rhea  and  the  Bank,  contained  in  the  proposition  and  acceptance, 
applied  to  the  debt  now  sued  for,  and  that  the  proceeds  of  the 
goods  were  to  be  applied  to  the  credit  of  this  demand,  then  that 
the  said  contracting  between  the  said  Rhea  and  the  Bank  was  a 
discharge  in  law  of  the  defendants;  and,  in  that  event,  they  should 
find  in  their  favor. 

This  was  refused;  and  the  court  instructed  the  jury,  that  if  such 
a  contract  existed,  it  was  no  discharge  to  the  defendants,  except 
to  the  extent  of  the  value  of  the  goods  and  groceries.  The  de- 
fendant excepted  to  the  refusal  to  give  the  charge  as  asked,  and 
also  to  that  given. 

It  is  now  assigned  as  error: 

1.  That  the  record  does  not  declare  that  the  court  had  juris- 
diction of  the  cause  at  the  time  of  its  commencement. 

2.  That  the  certificate  of  the  president  could  not  be  made  in 
court,  or  received  after  the  cause  had  gone  to  the  jury. 

3.  That  the  court  erred  in  giving  and  refusing  the  charges  as 
shown  by  the  bill  of  exceptions. 

Cooper,  for  the  plaintiff  in  error. 
Armstrong,  contra. 

GOLDTHWAITE,  J.— 1.  The  proposition  by  Rhea,  and 
its  acceptance  by  the  Bank,  does  not  amount  to  a  contract  to  pay 
20,000,  or  any  other  specific  sum  for  the  goods;  and  if  there  was 
any  subsequent  agreement  between  them,  ascertaining  how  the 
goods  and  groceries  should  be  sold,  it  is  not  brought  to  our 
view  by  the  bill  of  exceptions.  The  mere  acceptance  of  this 
proposition,  or  even  the  taking  of  the  goods  under  it,  was  no 
discharge  to  these  parties.  All  that  they  have  a  right  to  re- 
quire is,  that  the  proceeds  of  the  goods,  when  sold,  should  be 
faithfully  applied  to  the  discharge,  pro  rata,  of  the  debts  intend- 
ed to  be  covered  by  Rhea's  proposition. 
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The  Bank  had  the  right,  most  certainly,  to  accept  from  Rhea 
any  additional  security  for  the  debts  due  by  him,  and  such  an  ac- 
ceptance is  for  the  benefit  of  those  who  are  collaterally,  or  even 
directly  liable  for  the  same  demands. 

What  might  be  the  effect  of  a  misappropriation  of  the  pro- 
ceeds, or  of  a  conversion  of  the  goods  thus  placed  in  the  hands 
of  the  Bank,  is  a  question  not  raised  in  the  court  below,  and  we 
can  perceive  no  error  in  refusing  to  give  the  charge  asked  for,  oi* 
in  that  given. 

2.  The  objection  to  the  certificate,  and  to  the  period  when  it 
was  made,  cannot  avail  the  defendants.  The  object  of  requiring 
a  certificate  was  to  prevent  suits  from  being  instituted  in  the  name 
of  the  Bank,  when  it  had  no  real  interest  in  the  action.  It  is 
true,  the  charter  of  the  Bank  provides,  that  it  may  move  for 
judgment  upon  producing  to  the  court  the  certificate  of  its  presi- 
dent that  the  debt  is  really  and  bona  fide  its  property,  [Clay's  Di- 
gest 96,  §  8;]  but  this  by  no  me^s  indicates  that  the  certificate 
must  necessarily  be  in  existence  before  the  motion  is  made.  Let 
it  be  sup(X)sed  that  a  defective  certificate  is  produced  in  the  first 
instance,  can  it  be  tolerated  that  the  Bank  is  powerless  to  avoid 
the  consequences  which  must  flow  from  that  condition  of  the  pa- 
per? The  construction  contended  for  would  prevent  the  proper 
officer  from  correcting  his  mistakes,  unless  they  were  discovered 
previous  to  the  motion.  The  constant  practice  is,  we  believe,  to 
make  out  their  certificates  after  notice  has  been  given,  and  we 
can  perceive  no  reason  why  it  may  not  be  made  at  any  time  be* 
fore  the  rendition  of  the  judgment, 
Judgment  affirmed. 


CRAWFORD,  ET  ALS.  v.  THE  PLANTERS'  AND  MER- 
CHANTS' BANK  OF  MOBILE. 

I.  The  act  of  the  Legialature,  incorporating  the  Planters' and  Merchants'  Banki 
is  a  public  statute,  and  will  be  noticed  judicially  bjr  the  courts,  though  not 
epeciallj  pleaded. 
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2.  The  act  of  13th  February,  1843.  for  the  setllemenl  of  the  affairs  of  the  Plan- 
ters' and  Merchants'  Bank  cjntinues  the  charter  of  ll)e  Bank  in  existence,  for 
the  purpose  of  maintaining  suits  whether  commenced  before  or  after  the  char- 
ter  was  declared  forfeited. 

3.  To  authorise  the  rendition  of  judgment  by  motion  in  favor  of  the  Planters' 
and  Merchants'  Bank  of  Mobile,  it  is  not  sufficient  to  produce  to  the  court  the 
certificate  of  one  assuming  to  be  the  President  of  the  Bank,  or  a  commissioner 
under  the  act  of  1843,  that  the  debt  is  the  properly  of  the  bank,  but  the  official 
character  of  the  persons  so  assuming  to  act,  must  be  proved,  and  the  genuine- 
ness of  their  signature.  It  must  appear  from  the  record  that  such  proof  was 
made  to  tlie  court,  although  an  issue  in  fai-t  be  tried  and  found  for  ihe  plaintiff. 

4.  It  is  not  necessary  to  prove  that  the  certificate  was  made  at  the  time  it  bears 
date  ;  proof  of  the  genuineness  of  tlic  8igna,lure  will  be  prima  facie  evidence 
of  the  contents  of  the  certificate. 


Error  to  the  Circuit  Court  of  of  Mobile. 

This  suit  was  commenced  by  the  defendant  in  error,  by  a  mo- 
tion against  William  Crawford,  P.  T.  Harris,  H.  G.  Davis  and 
T.  L.  Starke,  on  a  note  payable  to  the  bank,  and  was  previously 
before  this  court  at  the  instance  of  the  present  plaintiffs  (except 
Starke,  since  dead)  when  the  judgment  was  reversed  and  the 
cause  remanded.     [See  the  case,  4  Ala.  Rep.  315.] 

The  record  now  presented  to  the  court,  discloses  the  original 
notice  executed,  and  a  judgment  of  the  court  in  favor  of  the  plain- 
tiff against  Crawford,  Harris,  Davis  and  Starke,  rendered  at  the 
May  term,  1841.  This  judgment,  at  the  instance  of  the  defend- 
ants, was  set  aside  and  the  cause  continued,  and  at  the  succeed- 
ing tertn,  a  judgment  was  again  rendered  in  favor  of  the  plaintiff 
against  all  the  defendants.  From  this  judgment,  the  defendants 
prosecuted  a  writ  of  error  to  this  court,  by  which  the  judgment 
was  reversed  and  the  cause  remanded. 

At  the  spring  term,  1843,  the  following  proceedings  were  had; 
the  plaintiff  moved  the  court  to  amend  a  previous  judgment  of  the 
court,  which  judgment  is  in  these  words: 

"Planters'  and  Merchants'^  Motion  to  set  aside  judgment 
Bank  of  Mobile  v.  William  S. rendered  at  this  term  in  this  mo- 
Crawford  and  P.  T.  Harris.  J  tion  granted,  and  cause  continued," 
so  as  to  read 

Planters'  and  Merchants'  Bank  ^  Motion  to  set  aside  judg- 
of  Mobile  v.  William  Craw-  !  ment  rendered  at  this  term; 
ford,P.  T.Harris,-Hen?'?/ (r.Da-  j  in  this  motion  granted,  and 
vis  and  Thomas  L.  Starke.        j  cause  continued. 
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Which  motion  was  granted  by  the  court,  and  it  being  made  to 
appear  that  T.  L.  Starke,  one  of  the  del'cndaiits,  was  dead,  the 
cause  as  to  him  was  discontinued.  The  remaining  defendants 
then  pleaded  a  special  plea,  the  substance  of  which  is,  that  the 
plaintiff's  ought  not  further  to  maintain  the  action,  because  the 
Bank  had  forfeited  its  charter  by  failing  to  pay  its  bills  and  obliga- 
tions on  demand — that  the  legislature  by  an  act  passed  14th  Feb- 
ruary, 1843,  declared  the  charter  of  the  Bank  forfeited — that  pur- 
suant to  the  requisitions  of  the  act,  a  proceeding  in  the  nature  of  a 
quo  warranto,  was  instituted  against  the  Bank  on  behalf  of  the 
State,  and  that  upon  that  proceeding,  a  judgment  was  rendered 
by  the  court,  declaring  the  charter  of  the  Bank  forfeited,  &c. 

To  this  plea,  the  plaintiff  demurred,  and  the  court  sustained 
the  demurrer,  and  the  cause  being  submitted  to  a  jury,  they  found 
the  issue  for  the  plaintiff',  and  assessed  his  damages  to  three  thou- 
sand three  hundred  and  two  dollars  and  sixteen  cents,  for  which 
judgment  was  rendered. 

From  a  bill  of  exceptions  taken  upon  the  trial,  it  appears  that 
the  plaintiff"  having  produced  d  notice  executed,  also  certificates 
purporting  to  be  executed  by  F.  C.  Heard  and  Daniel  M.  Riggs, 
that  the  note  was  the  property  of  the  Bank,  and  the  note  and  pro- 
test, moved  the  court  for  judgment. 

The  defendants  objected  that  the  notice  and  service  was  insuffi- 
cient. 2.  That  there  is  no  sufficient  proof  of  the  capacity  of  the 
officers  who  claim  to  be  President  or  commissioners  of  the  Bank. 
3.  That  the  notice  and  certificate  do  not  authorise  the  court  to  en- 
tertain the  motion.  4.  That  the  notice,  certificates  and  notes, 
and  protest,  did  not  authorise  the  motion.  The  court  decided  the 
papers  sufficient,  and  would  render  judgment,  if  no  plea  was 
tendered,  to  which  the  defendant  excepted. 

The  assignments  of  error  are,  1st,  that  the  court  erred  in  a- 
mending  the  judgment  nunc  pro  tunc. 

2.  In  sustaining  the  demurrer  to  the  plea. 

3.  It  does  not  appear  that  the  note  was  negotiable  or  payable 
to  tlie  plaintiff",  or  to  any  other  Bank. 

4.  It  does  not  appear  that  the  certificate  of  the  President  or 
Commissioner   was  presented,  and  shewn  to  the  court 

5.  It  does  not  appear  that  it  was  proved  that  F.  C.  Heard  was 
President,  or  D.  M.  Riggs,  Commissioner  of  the  said  Bank,  or 
that  their  signatures  were  genuine. 
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6.  In  taking  judgment  against  H.  Davis,  when  the  cause  as  to 
him  had  been  continued. 

The  plaintiff  submitted  a  written  argument,  in  which  he  made 
the  following  points;  1.  An  amendment  may  be  made  at  a  sub- 
sequent term,  nunc  pro  tunc,  when  there  is  any  thing  of  record  to 
amend  by,  but  after  a  cause  has  been  discontinued,  the  party  is 
out  of  court,  and  no  case,  it  is  believed,  can  be  found,  in  which 
it  has  been  held,  that  such  a  judgment  could  reinstate  the  party, 
and  besides,  in  this  case,  there  was  nothing  on  the  record  upon 
which  the  amendment  could  be  made. 

2.  The  question  presented  by  the  demurrer  to  the  plea,  was, 
whether  the  bank  could  proceed  and  obtain  judgment,  after  its 
charter  had  been  declared  forfeited  by  the  judgment  of  a  compe- 
tent tribunal,  [8  Peters,  281.]  If  the  legislature  had  given  it 
the  power  to  sue,  after  the  forfeiture  of  the  charter,  such  privilege 
should  have  been  relied  on  in  the  replication,  and  not  being  done, 
cannot  be  considered  by  the  court.  But,  this  suit  was  commenced 
before  the  dissolution  of  the  charter,  and  although  the  bank  may 
be  able  to  prosecute  suits  to  close  its  business,  there  is  no  power 
given  to  revive  one. 

3.  To  snstain  the  3d  assignment,  he  referred  to  the  case  report- 
ed in  8  Porter,  104. 

4.  In  support  of  the  4th  assignment,  he  cited  4  Porter,  183; 
8  Porter,  102. 

5.  It  has  been  decided  by  this  court  in  the  case  of  Roberts,  et 
al.  V.  The  State  Bank,  that  the  court  would  judicially  know  who 
was  the  President  of  the  State  Bank,  and  take  notice  of  his  sig- 
nature, but  that  was  because  he  was  appointed  by  the  legislature, 
and  because  of  the  public  interest  in  the  Bank. 

The  Planters'  and  Merchants'  Bank  is  a  private  corporation,  it 
was,  therefore,  necessary  to  prove  the  capacity  and  signature  of 
F.  C.  Heard,  who  claims  to  be  President,  and  D.  M.  Riggs,  who 
claims  to  be  Commissioner,  and  that  they  were  so  at  the  time  the 
certificates  were  made,  as  they  are  without  date.  [8  Porter,  102.] 

6.  Although  the  record  states,  that  Davis  appeared,  this  is  a 
mere  entry  by  the  clerk,  and  is  corrected  and  controlled  by  the 
previous  proceedings,  showing  that  there  had  been  a  discontin- 
uance, and  that  he  had  been  out  of  court  for  several  terms. 
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Gibbons,  contra.  The  record  as  now  presented,  shows  that 
there  was  no  discontinuance  of  the  cause  as  to  Starke  and  Davis, 
and  in  point  of  fact,  no  amendment  was  necessary.  But  if  it 
were,  it  is  justified  by  the  record,  which  shows  what  the  judg- 
ment was  which  the  court  set  aside. 

Both,  the  act  creating  the  Bank,  and  the  actof  1843,  declaring 
the  charter  forfeited,  are  puhUc  acts  which  the  court  will  take  ju- 
dicial notice  of,  and  therefore,  need  not  be  pleaded,  and  by  the 
last  act,  power  is  given  to  it  to  collect  its  debts. 

That  the  note  was  negotiable  and  payable  at  the  Planters'  and 
Merchants'  Bank,  is  shown  by  the  record. 

It  appears  from  the  notice  and  the  bill  of  exceptions,  that  the 
certificates  of  Heard,  the  former  President,  and  ofRiggs,  one  of 
the  Commissioners,  was  before  the  court — and  the  cause  being 
submitted  to  the  jury  upon  an  issue  which  is  not  disclosed  by  the 
record,  this  court  cannot  know  that  it  was  not  proved  when  and 
by  whom  the  certificates  were  made,  but  every  presumption  will 
be  in  favor  of  the  verdict. 

If  it  were  true  that  the  cause  was  discontinued  as  to  Davis,  he 
has  waived  it  by  his  appearance  and  plea. 

ORMOXD,  J. — When  this  cause  was  before  this  court  at  a 
previous  term,  [4  Ala.  313]  the  judgment  was  reversed  and  the 
cause  remanded,  because  it  appeared  from  the  record  as  then 
presented,  that  a  judgment  which  was  afterwards  set  aside,  was 
rendered  against  two  of  the  defendants  only,  and  without  any  con- 
tinuance of  the  motion  against  the  other  two,  a  judgment  was 
subsequently  rendered  against  them  also.  The  record  now  dis- 
closes, that  the  original  judgment  was  against  all  four  of  the  de- 
fendants, and  there  can  be  no  doubt  of  the  power  of  the  court  to 
amend  the  judgment  entry,  setting  aside  the  first  judgment,  nunc 
pro  tunc,  so  as  to  make  it  correspond  with  the  facts  as  shown  by 
the  record,  that  the  judgment  was  set  aside  as  to  all  four  of  the 
defendants.  Indeed,  but  for  the  imperfect  condition  of  the  record, 
from  which  this  court  was  constrained  to  infer  that  the  onginal 
judgment  was  against  two  of  tlie  defendants  only,  the  cause  would 
not  have  been  reversed. 

We  do  not  consider  it  necessary  to  inquire,  whether  the  act  of 
the  legislature,  [Clay's  Dig.  341,  §  154,]  declaring  that  "all  private 
acts  of  assembly  may  be  given  in  evidence  without  being  spe- 
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cially  pleaded,"  merely  authorises  the  act  to  be  given  in  evidence, 
or  whether  the  proper  construction  is  not  that  the  court  will  judi- 
cially notice  them  as  other  acts  of  the  legislature,  because  we  are 
of  opinion  that  the  act  chartering  the  Planters'  and  Merchants' 
Bank,  is  a  public  statute, 

A  statute  which  relates  to  all  the  subjects  of  the  Realm,  is  a 
public  statute.  [Bac.  Ab.  374.]  The  charter  of  this  bank  se- 
cures to  the  people  of  the  State  the  right  to  engage  as  a  part- 
ner in  the  concern,  by  putting  in  two-fifths  of  the  capital  stock, 
with  a  corresponding  power  in  the  direction  of  the  bank ;  it  is 
a  matter  therefore,  which  concerns  the  public  generally,  and 
not  the  private  corporators  alone,  and  is  therefore  clearly  a  pub- 
lic law.  The  constitution  of  the  State  evidently  contemplates 
that  all  banks  subsequently  to  be  chartered,  should,  if  not  whol- 
ly, at  least  to  a  great  extent,  be  public  institutions,  in  which  all 
the  people  of  the  Slate  should  have  an  interest,  and  over  which 
the  legislature  should  exercise  some  control.  Such  being  their 
nature,  the  acts  of  the  legislature,  calling  them  into  existence, 
concern  also  the  people  of  the  State,  and  are  therefore  public 
acts,  which  the  courts  will  judicially  notice.  [See  Bank  of  Uti- 
ca  v.  Smedes,  3  Cow.  C84.] 

If,  however,  it  were  a  private  act,  its  recognition  in  the  act 
of  l3th  February,  1843,  which  is  undoubtedly  a  public  law,  au- 
thorizes the  courts  to  take  judicial  notice  of  it,  though  not  plead 
ed.     [To  this  point,  see  Samuel  v.  Evans,  2  Term,  574.] 

It  is  further  insisted,  that  the  act  of  1843  continues  the  char- 
ter in  existence  only  for  the  purpose  of  commencing  new  suits, 
and  that  all  suits  then  in  existence,  must  be  at  an  end  when  the 
charter  was  declared  forfeited.  The  act  of  the  legislature,  de- 
claring the  charter  of  the  bank  forfeited,  and  providing  the 
means  of  judicially  ascertaining  the  fact,  declares  "that  for  the 
purposes  of  settlement  the  powers  now  granted  to  the  said  bank 
for  maintaining  suits,  and  the  corporate  name  of  the  bank  shall 
be  continued,  and  may  be  employed  by  the  commissioners  afore- 
said, &c."  A  subsequent  clause  authorises  suits  against  the 
bank.  This  act  then  continues  the  corporation  in  existence  for 
one  purpose,  that  of  closing  its  affairs  ;  to  do  which  it  has  the 
power  to  maintain  suits  in  its  corporate  name,  and  certainly  the 
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reason  which  induced  this  enactment,  applies  with  the  same 
force  to  suits  then  in  existence,  as  to  those  to  be  afterwards 
commenced.  For  the  purpose  of  suing  and  being  sued,  the  cor- 
poration has  never  ceased  to  exist ;  as  the  same  act  which  pro- 
vides for  the  resumption  by  the  Slate  of  the  franchises  conferr- 
ed by  the  charter,  continues  it  in  existence  for  this  purpose  ; 
this  objection  therefore  cannot  prevail. 

But  the  judgment  must  be  reversed,  because  it  does  not  ap- 
pear that  the  court  had  jurisdiction.  To  give  the  court  juris- 
diction to  render  a  judgment  in  this  summary  mode,  it  should 
appear  that  the  certificate  of  the  president  of  the  bank,  or  by 
the  act  of  1843,  that  of  one  of  the  commissioner?,  was  produced, 
certifying  that  the  debt  was  the  property  of  the  bank.  This  is 
indispensable,  even  when  an  issue  is  made  up,  as  was  done  ia 
this  case,  and  which  as  in  other  cases,  would  ascertain  the  lia- 
bility of  the  defendant  for  the  debt.  [Curry  v.  The  Bank  of 
Mobile,  8  Porter,  372.] 

In  Roberts  v.  The  State  Bank,  [9  Porter,  317,]  we  held  that 
the  court  would  judicially  take  notice  who  was  president  of  the 
State  Bank,  and  would  judicially  know  his  signature.  This  de- 
cision is  placed  upon  the  ground  that  the  president  of  the  State 
bank  is  a  public  officer,  elected  by  the  legislature,  and  the  bank 
the  property  of  the  public.  The  president  of  this  bank  is  ap- 
pointed by  the  stockholders — the  commissioners  by  the  stock- 
holders and  the  governor  jointly.  We  think  it  cannot  be  af- 
firmed that  either  the  president  of  the  bank  or  the  commission- 
ers, who  are  to  close  its  affairs,  are  public  officers — they  are 
the  mere  agents  of  private  individuals,  in  which  the  public  has 
no  direct  or  immediate  interest — the  State  not  having  taken 
the  stock,  which  by  the  charter  it  was  authorized  to  take  in  the 
bank ;  the  reason,  therefore,  which  influenced  the  decision  in 
Roberts  v.  The  State  Bank,  fails  in  this  case. 

It  does  not  appear  from  the  judgment  entry,  that  any  certifi- 
cate of  the  ownership  of  the  debt  by  the  bank,  was  produced, 
but,  from  the  bill  of  exceptions  it  appears,  that  the  certificate 
of  F.  C.  Heard,  as  president  of  the  bank,  and  Daniel  M.  Riggs, 
as  commissioner,  were  produced  and  shown  to  the  court ;  but 
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it  is  not  shown  in  any  part  of  the  record,  that  any  proof  what- 
ever was  made  either  of  the  official  character  of  the  persons 
making  these  certificates,  or  that  their  signatures  were  genu- 
ine. This,  in  our  opinion,  was  necessary,  to  give  the  court  ju- 
risdiction, and  it  has  always  been  held,  that  the  record  must 
show  that  the  proof  was  made  which  confers  the  jurisdiction. 
What  would  be  sufficient  evidence  of  the  official  character  of 
one  assuming  to  act  as  president  of  the  bank,  or  commissioner, 
we  need  not  now  determine,  but  as  the  question  has  been  ar- 
gued, it  is  proper  to  say,  that  it  would  not  be  necessary  to 
prove  that  the  certificate  was  made  at  the  time  it  bears  date; 
proof  of  the  genuineness  of  the  signature  would  be  prima  fade 
evidence  of  the  contents  of  the  certificate. 

The  remaining  assignments  of  error  are  covered  by  the  pre- 
vious decisions  of  this  court,  but  as  the  question  just  examined, 
is  decisive  of  the  case,  it  is  not  necessary  to  consider  them. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


DANIEL,  ET  AL.  LEGAL  REPRESENTATIVES  OF,  &C.  V.  HOPPER. 

1.  A  garnishee  who  acknowledges  the  service  of  a  garnishment  regularly  iteued, 
and  answers  the  same,  cannot  object  on  error  that  the  process  was  not  executed 
by  the  sheriff,  or  proper  officer. 

Writ  of  error  to  the  County  Court  of  Montgomery. 

On  the  first  of  February,  1843,  oath  was  duly  made,  that  the 
plaintiflfs  in  error  had  recovered  a  judgment  in  the  orphans'  court 
of  Montgomery,  against  Anderson  Thomas,  for  the  sum  of 
twenty-eight  hundred  and  seventy-one  60-100  dollars,  besides 
costs;  that  the  defendant  in  the  judgment  had  no  property  in  his 
possession  to  satisfy  the  same;  and  that  affiant  had  just  reason  to 
believe  that  the  defendant  in  error  is  indebted  to  him,  &c.  A 
garnishment  was  immediately  issued  in  pursuance  of  the  affida- 
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vit,  and  served  on  the  garnishee,  as  sJiown  by  the  following  en- 
dorsement, viz: 

"Service  accepted,  this  1st  February,  1843. 

Jos.  D.  Hopper.** 

The  garnishee  appeared  and  answered  to  the  gamisliment;  and 
at  the  term  of  the  county  court  next  succeeding  his  appearance, 
moved  "toquasliand  set  aside  the  service  of  the  garnishment  in 
this  cause,  because  he  says  the  same  was  accepted,  and  not  exe- 
cuted by  the  siieriff."  This  motion  was  granted,  and  a  judgment 
entered  accordingly. 

T.  Williams,  for  tiie  plaintiff  in  error,  cited  Clay's  Dig.  259; 
3  StewtRep.  192;  id.  4S0;  1  Stcwt.  &  P.  Rep.  293;  6  Porter's 
Rep.  3G5. 

Elmore,  for  the  defendant,  relied  on  Rapclyc  &  Co.  v.  Ware, 
[1  Stcwt.  Rep.  33.] 

COLLIER,  C.  J.— The  act  of  1818,  after  providing  that  a 
garnishment  may  be  issued  where  the  plaintiff  or  other  credible 
person  shall  make  affidavit  that  the  defendant  has  no  property 
in  his  possession,  &c.,  authorizes  the  court,  to  cause  the  person 
supposed  to  be  indebted,  &.c.,  to  be  summoned  to  appeal*  forth- 
with before  such  court,  as  a  garnishee,  &c.  [Clay's  Dig.  259, 
sec,  2.]  By  summoning  the  garnishee,  is  meant  nothing  more 
than  to  give  him  notice  of  the  contents  of  the  process  issued 
against  him,  that  he  may  appear  at  the  time  it  prescribes.  True, 
the  garnishment,  like  all  other  process,  should  be  served  by  the 
proper  executive  officer;  yet,  as  it  is  intended  as  a  mere  notice  to 
the  garnishee,  it  is  entirely  competent  for  him  to  dispense  with 
this  mode  of  service,  by  his  written  acknowledgement  that  he 
has  received,  or  dispenses  with  service.  This  has  been  done  in 
the  present  case,  as  the  motion  of  the  garnishee  admits.  Not 
only  has  the  defendant  in  error  admitted  that  he  was  served  with 
the  process,  but  he  has  submitted  his  answer  in  writing;  and  this, 
at  least,  should,  upon  principles,  founded  both  in  analogy  and 
sound  reasoning,  foreclose  all  objection  as  to  the  manner  in 
which  he  was  brought  before  the  court  In  other  cases,  the  ac- 
ceptance of  service  of  a  writ,  or  an  actual  appearance  without 
it,  has  always  been  regarded  by  us  as  equivalent  to  its  execution 
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by  a  competent  legal  officer.  In  fact,  it  would  be  trifling  with 
the  dignity  which  should  distinguish  judicial  proceedings,  to  per- 
mit one  who  has  come  into  court  voluntarily,  or  by  coercion, 
and  submitted  to  its  action,  to  object  that  he  had  not  been  regu- 
larly brought  in. 

The  judgment  of  the  county  court  is  sought  to  be  sustained 
by  the  case  of  Lawrence,  Rapelye  &■  Co.  v.  Ware,  [1  Stewt. 
Rep.  33.]  In  that  case,  an  original  attachment  was  issued 
at  the  suit  of  the  defendant  in  error  against  the  plaintiffs,  in 
September,  1823,  and  a  summons  for  J.  D.  &  Co.  was  served 
on  their  agent.  In  the  fall  of  1825,  two  years  afterwards,  J.  D. 
answered  on  oath  before  a  justice  of  the  peace,  and  his  answer 
was  brought  into  court,  admitting  that  he  had  notes  of  the  de- 
fendants in  his  hands  for  a  certain  sum,  and  consenting  that  a 
judgment  might  be  rendered  against  him  therefor.  The  court 
were  of  opinion  that  the  affidavit  was  voluntary,  and  not  in  obe- 
dience to  any  process;  and  held  that  it  was  important  the  exami- 
nation of  the  garnishee  should  be  in  open  court,  in  order  to  pro- 
tect the  rights  of  absent  defendants,  and  to  prevent  the  abuses  to 
which  this  mode  of  instituting  an  action  is  liable.  The  mere 
statement  of  this  case  will,  at  once  show,  that  it  is  unlike  the 
one  at  bar.  There,  the  garnishee's  answer  was  made  out  of 
court;  here,  he  appeared  in  obedience  to  process,  and  submitted 
to  answer  in  open  court.  Neither  was  the  service  of  the  gar- 
nishment made  or  accepted  by  the  garnishee.  And,  besides,  the 
defendants  in  attachment  were  themselves  complaining  of  the 
irregularity.  Whether  this  state  of  facts  warranted  the  judg- 
ment of  the  court  in  that  case,  it  is  not  necessary  to  inquire. 
They  are  quite  sufficient  to  distinguish  the  cases  from  each 
other.     [Smith  v.  Chapman  &  Brother,  6  Porter's  Rep.  369, 70.] 

It  results  from  what  has  been  said,  that  the  judgment  of  the 
county  court  is  reversed,  and  the  cause  remanded. 
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1.  The  statute  empowering;  conrts  of  eqaity  to  proceed  a^inst  absent  defend. 
ants,  invests  those  courts  with  jurisdiction  over  bills  for  discovery,  in  aid  of  the 
prosecution,  or  defence  of  a  suit  pending  in  any  of  the  courta  of  law  of  this 
State,  or  with  respect  to  property  within  it. 

2.  It  is  not  necessary  in  suits  against  absent  defendants  to  prove  the  allegationt 
of  the  bill,  when  it  is  taken  pro  eonfeaso.  The  enactment  which  requires  proof, 
only  applies  to  suits  against  resident  defendants. 

3.  When  the  ground  for  equitable  relief  against  an  absent  defendant  is,  that  the 
note  prosecuted  by  him  in  the  court  of  law  has  been  paid,  and  the  fact  of  pay. 
ment  is  solely  within  his  knowledge,  the  court  may  decree  relief  upon  the  alle- 
gations of  the  bill,  after  a  decree  pro  cojifesso. 

Writ  of  error  to  the  Court  of  Chancery  of  the  3d  District  of 
the  Southern  Division. 

The  bill  is  by  Arnold  against  Sheppard,  who  is  shown  to  be  a 
resident  of  Texas.  The  service  was  perfected  by  publication 
in  a  newspaper,  and  by  notice  upon  the  courthouse  door,  in  the 
manner  required  by  statute. 

The  bill  asserts,  that  Sheppard  has  commenced  a  suit  against 
Arnold  in  the  circuit  court  of  Lowndes  county,  upon  a  note 
which  was  previously  fully  paid  and  satisfied. 

The  payment  is  alleged  to  have  been  made  to  the  defendant 
at  a  time  and  place  stated  in  the  bill,  and  received  by  him  under 
a  promise  that  the  note  should  be  destroyed. 

The  prayer  is  for  a  perpetual  injunction  of  the  suit  at  law,  and 
that  the  note  may  be  delivered  up  to  be  cancelled,  as  well  as  for 
general  relief. 

No  appearance  was  entered  for  the  defendant,  and  on  proof 
of  publication,  a  decree  pro  confesso  was  allowed  by  the  regis- 
ter at  rules.  Evidence  on  the  part  of  the  complainant  was 
taken  in  the  cause,  but  nothing  is  established  by  it. 

The  complainant  moved  the  chancellor  to  continue  the  cause, 
and  hold  up  the  injunction  until  the  defendant  should  file  an  an- 
swer; but  the  chancellor  had  doubts  of  the  correctness  of  that 
course,  and  finally  dismissed  the  bill  with  costs;  considering  it  as 
one  for  discovery  in  aid  of  the  defence  at  law,  and  not  for  rclieC 
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The  dismissing  of  the  bill  is  now  assigned  as  error. 

J.  P.  Saffold,  for  the  plaintiff  in  error,  insisted — 

1.  That  he  was  entitled  to  a  decree  for  a  perpetual  injunction 
upon  the  default  of  the  defendant  to  answer.  [Miller  v.  McCan, 
7  Paige,  451;  Eden  253;  Harrison  Prac.  551;  Nicholas  v.  Jones, 
3  A.  K.  Marshall,  387;  Williams  v.  Corwin,  Hopk.  477;  Doug- 
lass V.  Evans,  1  Tenn.  83;  Pegg  v.  Davis,  2  Blackf.  281;BaltzelI 
V.  Hall,  1  Litt.  98;  Robinson  v.  Townsend,  3  Gill.  &,  J.  413; 
Peto  v.  Attor.  Gen.  1  Young  &  J.  509;  Landon  v.  Ready,  1 
Sim.  &  Stu.  44;  Turpin  v.  Jefferson,  4  H.  &  M.  483;  Dunlap  v. 
Mcllvay,  3  Litt.  2G9;  2  Bibb,  445;  3  Bibb,  303.] 

2.  The  injunction  should,  at  all  events,  have  been  continued 
until  an  answer  was  put  in,  as  the  complainant  is  entitled  to  a 
discovery,  however  he  may  be  as  to  the  relief  [Story's  Eq. 
419.J 

3.  But  if  the  injunction  cannot  be  continued,  then  the  com- 
plainant is  entitled  to  a  decree  authorizing  him  to  read  the  pro 
confesso  on  the  trial  at  law.  [Sprigg  v.  Jarrett,  1  A.  K.  Mar- 
shall, 336;  2  Story  Eq.  691.] 

4.  The  defendant  cannot,  on  error,  complain  of  the  want  of 
jurisdiction  not  urged  in  the  court  below,  or  to  the  regularity  of 
proceedings  there.  [Farley  v,  Farley,  1  McCord  Ch.  513;  Mc- 
Donald V.  Crocket,  2  ib.  135;  Bayle  v.  Fitzhugh,  2  Wash.  213; 
Barnes  v.  Lee,  1  Bibb,  527;  2  Sumner,  546.] 

Edwards,  contra,  insisted,  that  it  was  a  mistake  to  consider 
this  as  a  bill  for  discovery  merely.  It  stands  on  the  same  footing 
as  any  other  bill  for  rehef,  and  must  be  proved  upon  a  decree 
pro  confesso.  [Clay's  Digest  351,  §  39—354,  §  58.]  The  bill, 
not  being  framed  as  one  for  discovery,  it  was  proper  to  dismiss 
it,  as  the  relief  could  not  be  granted  even  if  the  facts  were 
proved. 

GOLDTHWAITE,  J.— 1.  We  are  satisfied,  that  the  decree 
of  the  chancellor  dismissing  this  bill,  ought  not  to  be  sustained. 
The  act  of  1805,  entitled  an  act  empowering  courts  of  equity  to 
proceed  against  absent  defendants,  [Clay's  Digest,  352,  §  44  to 
49,]  was  intended  to  invest  those  courts  with  full  jurisdiction  of 
such  defendants,  and  is  as  effectual  in  cases  where  the  object  of 
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the  bill  is  discovery  merely,  to  aid  ill  the  prosecution  or  defence 
of  a  suit  pending  in  any  of  the  courts  of  law  of  the  State,  as  it 
would  be  in  cases  where  relief  was  sought  by  a  citizen  of  the 
State,  or  with  respect  to  property  within  it.  We  state  the  pur- 
pose of  the  act  in  this  limited  manner,  because  a  doubt  may  exist 
whether  a  non-resident  complainant,  seeking  relief  with  respect 
to  property  not  within  the  jurisdiction,  would  be  entitled  to  claim 
the  benefit  of  the  provisions  of  this  act. 

2.  The  1st  section  of  this  act  expressly  provides  that,  if  the 
defendant  does  not  appear  after  publication  is  made,  in  the  man- 
ner provided  for,  that  the  plaintitTs  bill  may  be  taken  pro  cotv- 
fesso,  and  a  decree  made  thereon.  The  Cth  section  of  the  act  of 
1823,  entitled  an  act  to  regulate  proceedings  in  chancery  suits, 
it  is  true,  provides  generally,  that  before  a  decree  is  pronounced 
on  a  bill  taken  pro  confesso,  the  court  shall  be  satisfied,  by 
sufficient  evidence,  of  the  justice  of  the  complainant's  claim 
or  demand;  but  we  do  not  think  this  was  intended  to  affect  the 
particular  act  then  in  force  witii  respect  to  absent  defendants,  be- 
cause it  is  evident  that,  in  such  cases,  the  benefit  of  a  discovery 
would,  in  most  cases,  be  evaded,  if  such  a  construction  was 
given.  The  object  of  the  latter  act  seems  merely  to  have  been 
to  provide  a  new  rule  midway  between  the  ancient  chancery 
practice,  which  gave  no  benefit  whatever  to  a  complainant,  from 
the  neglect  of  the  defendant  to  answer,  until  the  latter  had  stood 
out  all  proceedings  for  the  contempt  in  wilfully  refusing  to  an- 
swer; and  the  modem,  which  authorized  a  final  decree,  imme- 
diately upon  taking  the  bill  pro  confesso.  Under  it,  the  court  re- 
quires proof,  though  a  les3  degree  will  warrant  a  decree.  [Le- 
vert  V.  Redwood,  9  Porter,  79;  Wilkins  v.  Wilkins,  4  Porter, 
245.] 

We  apprehend  it  was  not  int'^nded  to  take  away  the  power  of 
a  court  of  equity  to  render  a  decree  where  the  defendant  wilfully 
stands  out  all  the  means  which  the  law  gives  to  compel  an  an- 
swer. But  in  cases  against  absent  defendants,  there  arc  no 
means  by  which  an  answer  can  be  compelled.  The  process  of 
attachment  in  all  cases,  and  that  of  sequestration  in  most,  would 
alike  be  ineffectual.  It  was  in  view  of  this,  as  it  seems  highly 
probable,  that  the  first  statute  provided  that  a  decree  should  be 
made  upon  the  bill  after  taking  it  pro  covfesso.  And  this  idea  is 
greatly  strengthened  by  the  cautious  manner  in  which  the  rights 
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of  absent  defendants  are  regarded  by  the  act.  The  subsequent 
act  of  1841,  [Clay's  Digest,  354,  §  58,]  modifies  the  act  of  1823, 
and  allows  a  decree  to  be  made  without  proof  whenever  there  is 
a  personal  service  on  the  defendant,  but  excepts  infants,  femes 
covert,  idiots  and  lunatics  from  its  operation;  but  as  it  has  no  re- 
ference to  the  special  act  relating  to  absent  defendants,  has  no 
effect  on  its  construction. 

3.  Having  ascertained  that  the  powers  of  a  court  of  equity, 
under  the  act  of  1805,  are  sufficient  to  give  relief  to  a  complain- 
ant against  an  absent  defendant,  it  remains  to  consider  whether  a 
proper  case  is  made  by  the  bill;  and  if  so,  what  ought  to  be  the 
decree. 

The  English  court  of  chancery  seems  always  to  have  held  that 
it  had  jurisdiction  to  compel  the  delivery  and  cancellation  of  po- 
licies of  insurance,  bills  and  notes  obtained  by  fraud,  although  that 
defence  is  equally  available  at  law.  [De  Costa  v.  Scandret,  2 
P.  Wms.  170;  Law  v.  Law,  3ib.  391;  Whittingham  v.  Thorn- 
burgh,  2  Vern.  206;  Goddart  v.  Garrett,  ib.  269;  Menshaw  v. 
Jordan,  3  Bro.  C.  18  n.;  Newman  v.  Milner,  2  Vesey,  jr.,  483; 
Jackman  v.  Mitchell,  13  Vesey,  581.]  In  Bromley  v.  Hillard, 
[7  Vesey,  3,]  and  Jarvisv.  White,  [ib.  413,]  the  question  was 
raised,  whether  a  court  of  chancery,  in  such  a  case,  could  decree 
without  a  trial  first  had  at  law,  and  decided  affirmatively.  The 
same  conclusion  is  arrived  at  by  chancellor  Kent  in  Hamilton  v. 
Cummings,  [1  John.  Ch.  517,]  though  he  thought  such  relief  was 
discretionary,  and  that  applications  to  chancery  for  relief  ought 
not  to  be  encouraged.  In  Jarvis  v.  White  and  Kemp  v.  Pryor, 
[7  Vesey,  249,]  Lord  Eldon  notices  that  the  common  practice  in 
the  exchequer  is  not  to  press  such  bills  after  a  discovery  is  ob- 
tained; but  denies  that  there  is  any  reason  to  preclude  a  court  of 
chancery  from  determining  the  case  upon  the  evidence  the  same 
as  any  other  of  ordinary  jurisdiction.  Whatever  may  be  the  re- 
spect due  to  these  decisions,  it  is  certain  they  do  not  go  the  length 
of  asserting  that  when  a  defence  arises  to  a  bill  or  note,  which  is 
subsequent  to  its  making,  this  can  be  asserted  in  a  court  of  equity, 
when  there  is  no  impediment  to  asserting  it  in  a  court  of  law. 
Doubtless,  there  are  cases  where  an  injury  might  be  of  such  a 
nature,  by  withholding  the  evidence  of  the  demand,  that  a  court 
would  be  justified  in  taking  jurisdiction  for  that  cause;  or  even  to 
restrain  the  negotiation  of  paper  which  should  be  cancelled;  but 
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the  effect  of  recognizing  the  doctrine,  that  a  party  was  entitled  to 
have  a  note  delivered  up  by  the  coercion  of  a  court  of  equity, 
when  no  action  ought  to  be  maintained  on  it,  might  bring  any 
contested  case  into  chancery  for  decision. 

There  is  a  clear  distinction,  however,  between  the  power  to 
exercise  jurisdiction  generally,  and  that  which  is  incidental  upon  a 
discovery.  It  has  been  claimed  for  courts  of  equity,  that  they 
have  jurisdiction  to  grant  relief  in  all  cases  where  the  discovery 
sought  for  is  obtained.  [1  Story's  Equity,  87,  and  cases  there 
cited.]  Without  now  enlarging  upon  an  examination  into  the 
precise  limits  of  this  species  of  jurisdiction,  we  think  it  is  clear 
that  a  court  may,  in  such  a  case,  proceed  to  decree  the  proper  re- 
lief, unless  the  jurisdiction  is  declined  by  plea,  answer  or  demur- 
rer. In  Newman  v.  Milncr,  [2  Vesey,  jr.,  483,]  Lord  Eldon 
asks,  what  is  there  for  the  court  at  law  to  try  in  such  a  case? 
There  is  ceitainly  no  good  reason  for  withholding  the  proper  re- 
lief, when  the  discovery  is  made,  and  the  jurisdiction  not  declined. 
In  cases  against  absent  defendants,  the  effect  of  declining  to  an- 
swer is  virtually  the  same  as  a  confession  of  the  allegations  of 
the  bill,  and  the  same  decree  should  be  made  in  the  one  case  as 
the  other. 

It  is  unnecessary  to  determine  what  is  the  proper  practice 
when  the  bill  is  for  discovery  only,  and  when  no  decree  could  be 
made  by  the  court,  even  if  the  discovery  was  made. 

Our  conclusion  is,  that  this  decree  must  be  reversed,  and  the 
cause  remanded  for  the  proper  decree  to  be  rendered,  if  the  party 
will  enter  into  the  security  required  by  the  statute. 


WHITAKER,  ET  ALs.  v.  DEGRAFFENREID. 

1.  Where  the  bill  in  a  chancery  Bait  ie  so  uncertain  in  its  allegations  that  it  can. 
Dot  be  ascertained  from  the  bill  who  are  the  neceasarj  parties  to  the  suit,  it  will 
be  bad  on  general  demurrer. 

2.  Parties  having  no  interest  in  the  matter  in  controversy  cannot  be  joined  with 
others  that  have ;  therefore,  whete  sureties  Joined  as  complainants  with  tb«ir 
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principal  in  a  bill  to  coerce  payment  of  the  debt  for  which  they  were  boand 
from  a  third  person,  the  bill  should  be  dismissed. 

Error  to  the  Chancery  Court  of  Franklin. 

The  bill  was  filed  by  the  plaintiffs  in  error,  and  alleges  that 
William  H.  Whitaker  purchased  a  part  of  a  IGth  section  from  the 
school  commissioners,  took  from  them  a  title,  and  gave  them  a 
deed  of  trust  for  the  purchase  money,  which  was  secured  by  four 
notes,  on  which  B.  M.  Bradford,  G.  W.  Foster  and  Jos.  Trotter, 
were  sureties.  That  Whitaker  afterwards  sold  the  land  to  one 
Radford  McCargo,  who  agreed  with  Whitaker  to  pay  the  debt 
due  the  school  commissioners.  That  afterwards,  McCargo  sold 
the  land  to  the  defendant  in  error,  who  bound  himself  by  a  stipu- 
lation in  writing,  to  extinguish  the  debt  aforesaid.  That  the  stipu- 
lation was  handed  to  Whitaker,  who,  on  his  leaving  the  county, 
left  it  with  a  person  who  died,  and  that  DeGraffenreid  afterwards 
possessed  himself  of  it,  and -refuses  to  deliver  it  up,  and  that  in 
consequence  thereof,  they  are  unable  to  state  whether  the  obliga- 
tion entered  into  by  DeGraffenreid,  was  in  favor  of  Whitaker  or 
McCargo.  That  DeGraffenreid  vv'holly  failed  to  discharge  the 
notes  due  the  16th  section,  in  consequence  of  which  the  land  was 
sold  under  the  trust  deed,  but  that  a  considerable  part  remains 
unpaid.  That  Whitaker  is  insolvent,  and  his  sureties  will  have 
to  pay  the  debt. 

The  bill  prays  a  discovery  from  DeGraffenreid  of  the  suppress- 
ed obligation,  and  for  general  relief,  &c. 

To  this  bill  the  defendant  demurred,  and  the  chancellor  sus- 
tained the  demurrer,  and  dismissed  the  bill,  from  which  decree 
this  writ  is  prosecuted. 

Silas  Parsons,  for  the  plaintiff  in  error,  cited  7  Paige,  257;  2 
Yerger,  340;  1  Story's  Equity,  479;  Story's  Eq.  PI.  64,  74,  103, 
104,  105;  1  Strange,  95;  1  J.  C.  R.  566;  2  id.  296. 

Peck  and  Clarke,  contra. 

ORMOND,  J. — There  is  clearly  a  misjoinder  of  complain- 
ants in  this  case,  which  is  fatal  on  general  demurrer.  [Bowie  v. 
Minter,  2  Ala.  Rep.  406.]    The  three  persons  who  were  sureties 
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for  Whitaker,  have  no  interest  in  the  matter,  in  controversy. — 
Until  they  pay  the  debt  of  their  principal,  they  can  maintain  no 
action  in  their  own  names,  based  upon  their  liability  to  pay  the 
debt,  unless  it  be  a  bill  in  chancery  to  compel  the  creditor  to  sue. 
They  were,  therefore,  improperly  joined  in  a  suit  with  their  prin- 
cipal, unless  it  was  shown  that  the  promise  of  DeGraffenreid,  was 
made  to  them  jointly  with  their  principal.  The  bill  is  also  bad 
for  uncertainty;  it  does  not  show  whether  the  undertaking  of  De- 
Graffenreid was  made  to  Whitaker  or  jNIcCargo.  If  to  the  for- 
mer, then  the  latter  has  not  such  a  legal  interest  in  it  as  would 
justify  his  being  made  a  party  to  the  suit;  and  if  to  the  latter,  then 
for  the  same  reason,  the  former  was  improperly  joined.  If  an 
exception  could  be  made  in  a  case  where  the  fact  was  only  known 
to  the  defendant,  and  the  knowledge  of  it  was  fraudulently  with- 
held by  him,  this  is  not  such  a  case  as  we  must  presume  the  fact 
to  be  known  to  the  persons  interested. 

Certainty,  in  the  allegations  of  the  bill,  is  essential  in  equity 
pleadings.  In  this  case,  the  uncertainty  is  so  great  that  it  is  im- 
possible to  say,  from  the  allegations  of  the  bill,  who  are  the  neces- 
sary parties  to  the  suit  On  this  head,  see  the  authorities  col- 
lected by  Mr  Justice  Story,  in  his  Equity  Pleading,  212. 

Let  the  decree  of  the  chancellor  be  affirmed. 


BARTLETT  &  WARING  v.   Dob   ex   dem.  GAYLE  & 
PHILLIPS. 

1.  Where  an  injtinclion  is  awarded  at  the  instance  of  a  stranger,  to  restrain  the 
collection  of  a  judgment  by  the  sale  of  property  levied  on,  and  a  bond  executed 
with  surely,  the  lien  of  the  judgment  is  not  thereby  impaired  ;  and  upon  the 
dissolution  of  the  injunction,  thoplaintiiTs  execution  will  be  entitled  to  priori- 
ty,  as  against  other  creditors  or  potchasers,  whose  liens  attached  while  the  in. 
junction  was  in  force. 

Writ  of  error  to  the  Circuit  Court  of  Mobile. 

39 
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This  was  an  action  of  ejectment  at  the  suit  of  the  defendants  in 
error,  in  which  the  plaintiffs  made  themselves  parties,  and  entered 
into  the  usual  consent  rule.  The  cause  was  submitted  to  the  court 
upon  a  case  agreed,  with  the  consent  that  judgment  be  entered  as 
on  verdict;  and  if  rendered  for  the  plaintiff,  that  "the  rent  be  as- 
sessed at  six  hundred  dollars  j^er  annum." 

The  facts  stated  for  the  judgment  of  the  court,  are  substantial- 
ly as  follows,  viz:  The  premises  in  question  were  purchased  by 
McRae  &  Lang,  with  partnership  funds,  and  upon  joint  account. 
After  the  death  of  Lang,  McRae  executed  a  note  in  their  joint 
names,  by  C.  C.  McRae,  survivor,  for  $3,800,  dated  the  7th  of 
March,  1838,  and  payable  one  day  after  date,  to  A.  H.  Ryland. 
The  consideration  of  this  note  was  money  collected  by  Messrs 
McRae  &  Lang,  for  the  payee,  in  the  year  1836,  and  which  had 
never  been  paid  over.  In  order  to  secure  the  payment  of  the 
note,  McRae  executed  a  deed  of  trust  with  a  power  of  sale  on  the 
premises,  bearing  date  the  6th  December,  1838.  A  sale  took 
place  under  this  deed,  at  which  the  plaintiffs'  lessors  became  the 
purchasers,  and  received  a  conveyance  from  the  trustee  on  the 
4th  May,  1840. 

On  the  21st  May,  1838,  the  defendants  below  recovered  a 
judgment  against  McRae  as  surviving  partner,  for  the  sum  of 
$7,435  21,  being  a  debt  due  by  McRae  &  Lang,  in  the  lifetime  of 
the  latter.  An  execution  issued  on  this  judgment,  bearing  teste 
the  6th  June,  1838,  which  on  the  1st  of  August  thereafter,  was 
levied  on  the  land  in  controversy;  on  the  9th  of  the  same  month, 
at  the  instance  of  Catherine  Lang,  adm'rx  of  the  deceased  part- 
ner, an  injunction  was  awarded  to  restrain  the  defendants  from 
enforcing  the  collection  of  that  execution  by  a  sale  of  the  proper- 
ty levied  on;  and  a  bond  executed,  with  surety.  The  injunction 
was  dissolved  on  the  7th  January,  1839,  and  on  the  4th  of  March, 
the  land  was  regularly  sold  to  the  defendants  by  the  sheriff  of 
Mobile,  for  the  sum  of  $9,860,  who  made  them  a  deed  therefor, 
which  was  duly  recorded.  The  bill  upon  which  the  injunction 
was  granted,  was  continued  as  an  original,  up  to  the  fall  term  of 
the  chancery  court,  holden  for  Mobile  in  the  year  1840.  On 
these  facts,  a  judgment  was  rendered  in  favor  of  the  plaintiffs. 

G.  N.  Stewart  and  J.  A.  Campbell,  for  the  plaintiffs  in  error, 
made  the  following  points:  1.  The  injunction  granted  upon  the 
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bill  of  Mrs.  Lang,  did  not  enjoin  the  judgment  of  Bartlett  & 
"Waring  against  McRae,  or  in  any  manner  impair  its  validity  or 
power.  [9  Porters  Rep.  376;  4  Ala.  Rep.  N.  S.  20;  3  B.  Monr. 
Rep.  191.J 

2.  The  suspension  of  an  execution  by  operation  of  law,  does 
not  destroy  its  lien.  [2  Stew't  &  P.  Rep.  390;  3  Porter's  Rep. 
138;  8  Leigh's  Rep.  416;  4  Peters'  Rep.  124.] 

P.  Phillips,  for  the  defendants.  The  lien  of  the  judgment  in 
favor  of  Bartlett  &  Waring,  as  it  respects  the  premises  in  ques- 
tion, was  destroyed  by  the  injunction  granted  upon  the  applica- 
tion ol  Mrs.  Lang;  for  it  is  an  acknowledged  principle,  that  the 
lien  of  a  judgment  depends  upon  the  right  to  sue  out  an  execution. 
[1  Paige's  Ch.  Rep.  558;  2  Call's  Rep.  125;  4  H.  &,  Munf.  57; 
13  Johns.  Rep.  553;  1  Peters'  Rep.  443;  13  id.  474;  16  id.  108.] 

A  judgment  loses  its  lien  after  a  year  and  a  day  from  its  rendi- 
tion. [14  Mass.  Rep.  386;  15  Johns.  Rep.  169;  16  id.  537;  8 
Serg't  <fe  R.  Rep.  376;  18.  Wend.  Rep.  526.]  So,  where  the  debt- 
or executes  a  bond  with  surety,  as  the  condition  on  which  an  in- 
junction is  granted,  the  bond  is  a  substitute  for  the  lien  of  the 
judgment.  [1  Martin  &.  Y.  Rep.  373;  4  Bibb's  Rep.  263;  4 
How.  Rep.  (Miss.)  180;  1  Wash.  Rep.  120;  2  Ilayw.  Rep.  81;  6 
Munf.  Rep.  184;  3  Yerger  Rep.  84.] 

COLLIER,  C.  J. — The  only  question  necessary  to  be  consi- 
dered in  this  case,  is,  whether  the  order  for  an  injunction  made 
upon  the  bill  of  Mrs  Lang,  and  the  execution  of  a  bond  by  her 
with  sureties,  suspended  the  lien  of  the  judgment  in  favor  of  the 
plaintiffs  below  against  McRae,  as  the  surviving  partner  of  Lang, 
until  the  injunction  was  dissolved?  It  has  been  repeatedly  held, 
as  well  by  ourselves  as  our  predecessors,  that  the  effect  of  an  in- 
junction regularly  issued  upon  the  execution  of  a  bond  with  sure- 
ty, by  the  defendant  in  the  judgment,  is  to  destroy  the  lien  of  the 
execution  injoined.  [Mansony  and  Ilurtell  v.  The  U.  S.  Bank 
and  its  assignees,  4  Ala.  Rep.  750,  and  cases  there  cited.]  So, 
where  an  execution  is  superseded,  by  giving  bond  with  surety  up- 
on suing  out  a  writ  of  error,  the  lien  of  the  judgment  is  discharg- 
ed. [Campbell,  use,  &c.  v.  Speuce,  et  al.  4  Ala.  Rep.  543.] — 
But  the  lien  is  not  impaired  by  the  execution  of  a  replevy  bond, 
forthcoming  bond,  or  a  bond  to  tiy  the  right  of  property,  id;  [Mills 
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V.  Williams,  et  a).  2  Stew't  &  P.  Rep.  390;  McRae  and  Augus- 
tin  V.  McLean,  3  Porter's  Rep.  138.] 

It  is  insisted  for  the  plaintiff  in  error,  that  a  judgment  only  ope- 
rates alien  upon  the  lands  of  the  party  against  whom  it  is  reco- 
vered so  long  as  it  may  be  enforced  by  execution;  and  that  the 
injunction  restraining  all  proceedings  as  to  the  premises  in  ques- 
tion, relieved  them  from  the  lien  of  the  judgment.     [See  Manso- 
ny  and  Hurtell  v.  The  U.  S.  Bank,  &c.  lU  supra-,  Wood  v.  Ga- 
ry, 5  Ala.  Rep.  43.]     The  principle  upon  which   an  injunction 
has  been  held  to  discharge  the  lien  of  a  judgment  or  execution,  is, 
that  the  bond  which  the  complainant  executes,  furaishes  the  plain- 
tiff with  another  security  for  his  debt;  and  upon  which  he  may, 
after  the  injunction  is  dissolved,  have  an  execution.     [Conway  v. 
Jett,  1  Martin  &  Y.  Rep.  373;  Smith,  et  al.  v,  Everly,  et  al.  4 
How.  Rep.  178;  Clay's  Dig.  357,  §  79.]     Now  the  condition  of 
the  bond  in  the  case  before  us,  is,  that  the  complainant  "shall  pay 
and  satisfy  all  damages   which  the  said  defendants  may  sustain 
by  the  wrongful  suing  out  of  the  said  injunction."     It  is  perfectly 
clear  that  the  undertaking  of  the  obligors  does  not  oblige  them  to 
pay  and  satisfy  the  judgment,  if  the  bill  for  an  injunction  shall  be 
unsuccessfully  prosecuted;  it  merely  binds  them  to  make  good 
any  loss  which  the  obligees  sustained  by  reason  of  the  ground- 
less exhibition  of  the  bill.     Thus,  if  the  property  depreciated  in 
value  during  the  period  that  the  injunction  continued  in  force,  by 
the  burning  of  houses,  &c.  so  that  the  plaintiff  could  not  obtain 
satisfaction   of  his  execution;  in  such  case,  the  plaintiffs  in  the 
judgment  may  resort  to  their  remedy  upon  the  bond.     But  if  the 
property  continues  of  value  sufficient  to  satisfy  the  judgment,  the 
plaintiffs  have  sustained  no  damage  for  which  they  can  charge 
the  sureties  in  the  bond;  as  for  the  delay  in  its  collection,  the  law 
regards  the  interest  as  an  equivalent  for  that. 

Upon  this  point,  the  case  of  Hanley  v.  Wallace,  [3  B.  Monr. 
Rep.  184,]  is  a  diiect  authority  for  the  plaintiffs  in  error.  The 
court  there  say,  where  a  judgment  is  injoined  at  the  suit  of  a  stran- 
ger to  it,  and  an  injunction  bond  given  by  him  to  restrain  the  sale 
of  a  particular  article  of  property;  whatever  may  he  the  condition 
of  the  bond,  it  operates  in  equity,  only  as  a  security  to  the  obli- 
gee for  the  injury  that  may  accrue,  not  for  the  amount  of  the  debt. 
Here  the  law  is  laid  down  in  stronger  terms  than  the  condition  of 
the  bond  in  the  present  case  requires. 
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It  may  also  be  remarked  that  no  execution  can  be  issued  upon 
the  bond;  1.  Because  it  does  not  injoin  the  judgment,  but  only 
proceedings  thereon,  as  it  respects  the  premises  in  controversy. 
2.  Because  the  defendant  at  law  is  not  the  complainant  in  equity. 

From  this  view  it  results,  that  the  lien  of  the  judgment  is  para- 
mount to  that  of  the  deed  of  trust:  The  consequence  is,  that  the 
decision  of  the  circuit  court  upon  the  facts  is  erroneous — its  judg- 
ment is,  therefore,  reversed,  and  the  cause  remanded,  if  the  de- 
fendant in  error  desires  it. 


P.  H.  &  H.  W.PROUT  V  BRANCH  BANK  AT  DECATUR. 

1.  Where  a  farther  day  of  payment  ia  given,  by  deed,  to  the  principal  debtor,  he 
being  the  maker  of  Bcreral  promissory  notes,  and  the  drawer  of  several  bills  of 
exchange,  but  a  reservation  is  made  in  the  deed  that  nothing  contained  in  it  shall 
bar  or  affect  the  riglit  of  the  creditor  to  sue  on  any  of  the  notes  or  bills  at  the  re- 
quest of  any  of  the  sureties ;  such  a  contract  does  not  discharge  the  indorscrs. 

2.  Where  the  principal  debtor,  by  deed,  assigns  property  to  a  trustee  for  the  pay- 
ment of  bills  and  notes  upon  which  others  arc  subsequent  in  liability,  contracting 
thereby  for  delay,  with  a  reservation  by  the  creditor  of  the  right  to  sue  at  the  re- 
quest of  any  Furety,  (in  which  event  the  deed  was  not  to  operate  as  a  security  for 
the  debt  thus  sued,)  and  containing  a  condition  that  the  debtor  might  sell  the 
property,  or  remain  in  pospcssion  of  it  until  the  expiration  of  the  time  contracted 
for,  is  no  discharge  of  the  parties  subsequent  in  liability,  even  if  it  is  conceded  that 
the  deed,  by  reason  of  these  stipulations,  would  be  void  as  to  a  creditor. 

Writ  of  error  to  the  Circuit  Court  of  Morgan  county. 

Motion  by  the  Bank  for  judgment  against  the  Fronts,  as  the 
endorsers  of  a  bill  of  exchange  drawn  by  Rhea  &  Ross,  upon 
and  accepted  by  Gamble,  Murrah&.  Co.,  dated  12th  September, 
1838,  at  8  months.  The  bill  is  payable  to  Isaac  H.  Walker,  who 
endorsed  it  to  the  defendants,  who  endorsed  it  to  Toby,  Connor  6c 
Co.  who  endorsed  it  to  Reese  &  Co.  who  endorsed  it  to  the  Bank. 

The  defendants  pleaded  in  bar  that  the  plaintiffs  gave  day  of 
payment  after  the  maturity  of  the  bill  to  the  drawers.    The  de- 
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lay  is  alleged  to  have  been  given  by  a  certain  deed  set  out  in  the 
plea,  executed  by  John  S.  Rhea,  one  of  the  firm  of  Rhea  & 
Ross.  This  deed  recites  the  indebtedness  of  Rhea,  as  one  of  the 
firm  of  John  S.  Rhea  &  Co.,  and  Riiea  cSz;  Ross,  by  several  bills 
of  exchange  and  promissory  notes,  endorsed  by  various  individ- 
uals, (among  which  is  the  bill  now  sued  on,)  and  that  he  is  desirous 
of  securing  the  same;  and  for  that  consideration,  and  the  sum  of 
one  dollar,  paid  him  by  Green  P,  Rice,  he  conveys  to  the  latter 
several  tracts  of  land,  a  number  ol'  slaves,  and  5-8  of  the  steam- 
boat Asia  upon  trust,  nevertheless,  that  the  Bank  should  allow 
the  said  Rhea  to  have  the  debts  therein  named  divided  into  four 
equal  annual  instalments  from  the  date  of  the  deed,  and  should 
only  require  of  him  annually  the  instalment  that  should  then 
fall  due,  with  interest  on  the  whole  debt;  and  should  permit 
the  said  Rhea  to  sell  or  dispose  of  any  of  the  said  property;  and 
should  further  permit  him  to  keep  and  retain  possession  of  all 
the  property,  until  default  be  made  in  the  payment  of  the  said  in- 
stalments, or  any  one  of  them,  as  they  fill  due;  and  to  take  the 
rents  and  profits  to  his  own  use  and  benefit.  Provided  that  no- 
thing contained  in  the  deed  should  bar  or  affect  the  right  of  the 
Bank  to  sue  upon  any  of  the  bills  or  notes  described  at  the  re- 
quest of  any  of  the  sureties,  to  any  of  those  mentioned  or  intend- 
ed to  be  secured;  and  that  such  suit  on  such  bill  or  note  should  not 
destroy  the  terms  of  the  deed  as  to  any  or  all  the  bills  or  notes 
not  sued  upon.  It  provided,  that  upon  default  in  the  payment  of 
any  one  of  the  instalments,  it  should  be  the  duty  of  the  trustee, 
upon  giving  one  month's  notice,  by  advertisement  in  the  nearest 
newspaper,  to  proceed  and  sell  so  much  of  the  property  as 
would  satisfy  the  default  and  the  expenses.  It  also  provided, 
that  if  there  should  be  no  default,  the  deed  should  be  void. 

The  plaintiffs  demurred  to  this  plea,  and  the  court  sustained  the 
demurrer. 

This  is  the  only  error  assigned. 

W.  Cooper  &  Nooe,  for  the  plaintiffs  in  error,  cited  Bailey  on 
Bills,  359;  Comegys  v.  Cox,  1  Stewart,  202;  Ellis  v.  Bibb,  2 
Stewart,  62;  Comegys  v.  Booth,  3  Stewart,  14;  Everett  v.  United 
States,  6  Porter,  16G,  to  show  the  extent  of  the  general  rule,  that 
a  surety  is  discharged  by  giving  day  to  the  principal.  King  v. 
Baldwin,  2  J.  C.  R.  559,  and  Gould  v.  Robson,  8  East,  578,  to 
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show  that  it  Is  the  new  contract  made  with  the  principal  which 
discharges  the  security,  and  that  the  old  one  cannot,  by  agree- 
ment, be  retained  as  a  collateral  security. 

The  proviso  in  this  deed  docs  nut  cover  the  case  of  the  en- 
dorser paying  the  bill,  and  then  suing  in  his  own  name.  The 
event  only  is  provided  for,  of  the  bank  suing,  if  requested  so  to 
do  by  an  endorser.  [U.  States  v.  Hatch,  6  Peters,  258;  Mc- 
Lemore  v.  Powell,  12  Wheat.  554;  Boultbee  v.  Stubbs,  18  Ve- 
sey,  20;  Wood  v.  Jefferson  Bank,  i)  Cowen,  195;  Theob.  on  P, 
<fc  S.  144,  77, 128;  Chittyon  Bills,  442.] 

The  deed  itself  is  a  fraud  upon  the  endorsers  and  other  credi- 
tors, as  it  is  in  terrorum  as  to  the  first,  and  covers  the  property 
as  to  the  last,  for  a  space  of  years. 

Armstrong,  contra.  The  obvious  intention  of  the  parties  to 
the  deed,  is,  that  the  remedy  against  the  endorsers  was  not  to  be 
prejudiced  by  the  arrangement  then  made;  and  the  stipulations 
must  be  construed  with  reference  to  the  intention  of  the  parties. 
[Chittyon  Bills,  441  to  450;  1  Jolms.  Ch.  Rep.  289;  Bailey  v. 
Baldwin,  7  Wend.  289.] 

GOLDTHWAITE,  J.— 1.  It  must  be  conceded,  that  here 
there  has  been 'a  valid  contract  between  the  Bank  and  one  of  the 
drawers  of  the  bill,  for  indulgence;  and,  therefore,  the  principal 
question  is,  whether  the  reservation  in  the  deed  is  effectual,  to 
continue  in  force  the  right  of  the  bank  to  enforce  payment  from 
these  defendants  as  indorsers,  after  the  expiration  of  the  time  for 
which  indulgence  was  stipulated.  We  say  after  the  time,  be- 
cause no  question  arises  whether  the  suit  could  be  brought  during 
the  period  for  which  delay  was  agreed  to  be  given.  To  deter- 
mine this  question,  it  is  necessary  to  ascertain  what  the  parties 
contracting  meant  and  intended  by  this  reservation  ;  for  it  cannot 
at  this  day  be  doubted,  that  contracts  are  so  to  be  construed  as 
to  give  effect,  if  it  legally  can  be  done,  to  the  intention  of  the  par- 
ties. It  is  said  that  if  a  deed  can  operate  tw-o  ways,  one  consist- 
ent with  the  intention,  and  the  other  repugnant  to  it,  courts  will 
ever  be  astute  so  to  construe  it  as  to  give  effect  to  the  intent — 
[Earl  of  Clanrickard's  case.  Hob.  277  ;  Sally  v.  Forbes,  2  B.  & 
B.  38.]  The  intention  is  made  apparent  Ujwn  the  face  of  this 
deed,  that  time  shall  be  given  to  the  drawer,  unless  some  party 
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subsequent  in  liability  on  the  bills  or  notes,  should  see  proper  to 
direct  a  suit  to  be  instituted. 

It  is  said,  however,  that  the  deed  does  not  contemplate  that 
one  standing  in  this  relation  to  the  bill,  might  defeat  the  indul- 
gence by  paying  it,  and  suing  on  it  in  his  own  name,  or  for  the 
money  paid.     The   cases  of  Gould  v.  Robson,  [8  East,  576,] 
and  Boulibee  v.  Stubbs,  [18  Vesey,  20,]  have  been  much  relied 
on  to  show,  that  reservations  of  a  right,  of  this  nature,  are  con- 
strued strictly.     The  first  was  the  case  of  tbe  holder  of  a  bill 
after  it  became  due,  receiving  part  payment  from  the  acceptor, 
and  taking  from  him  another  bill,  payable  at  a  future  short  date 
for  the  remainder  ;  but  agreeing  to  keep  the  original  bill  in  the 
interim,  as  a  security.     It  was  held  the  indorser  was  discharg- 
ed.    The  other  was  the  case  of  a  creditor  giving  time  to  the 
principal,  in  a  bond  for  a  part  of  the  debt,  but  expressly,  with- 
out prejudice  to  any  security  which  the  creditor  then  held.    An 
injunction  was  allowed  upon  a  suit  by  the  creditor  against  a 
surety  to  the  bond.     In  the  case  where  the  original  bill  was  re- 
tained as  a  security,   the  court  considered  the  implied  agree- 
ment to  be  that  it  should  not  be  sued  on  until  after  the  dishonor 
of  the  new  one.     In  the  case  of  the  bond,  the  lord  chancellor 
conceded  that  a  reservation  of  the  right  against  a  surety  could 
be  made,  provided  the  surety's  remedy  against  his  principal  was 
not  impaiied :  how,  after  this  concession,  the  injunction  was 
allowed,  the  report  does  not  explain.     It  seems  to  us  that  nei- 
ther of  these  cases  warrant  the  principle  contended  for  here, 
because  it  is  perfectly  clear  upon  this  deed  that  the  giving  of 
time  was  entirely  dependent  upon  the  action  of  the  parties  who 
were  subsequent  in  liability  upon  the  notes  or  bills.     If  they  re- 
quired suit  to  be  brought  the  bank  was  at  liberty  to  bring  it, 
and  it  is  not  too  much  to  say  for  the  effect  of  such  a  reserva- 
tion, that  it  had  no  tendency  whatever  to  impair  or  defeat  the 
right  or  remedy  of  any  surety.     The  doctrine  of  our  court  as 
well  as  of  others,  is,  that  there  is  no  obligation  upon  the  credi- 
tor, of  active  diligence;  all  that  is  required  of  him  is,  that  he 
shall  make  no  contract  to  suspend  his  remedy,  to  the  prejudice 
of  those  who  are  secondarily  liable.     [Inge  v.  Branch  Bank  of 
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Mobile,  8  Porter,  108;  VV'right  v.  Simpson,  0  Vescy,  734: 
Trust  Navigation  Co.  v.  Harley,  10  East,  40  ;  American  Cases 
to  the  same  effect,  cited  in  Chilty  on  Bills,  ed.  1830,442,  n.  1.] 

In  the  case  of  Boultbee  v.  Stubbs,  before  cited,  Lord  Eldon 
seems  to  have  been  impressed  with  the  idea  that  stipulations  of 
this  kind  were,  in  many  cases,  so  absurd,  that  the  intention 
should  be  seen  plainly  to  give  it  effect ;  but  even  in  England  it 
has  never  been  held,  so  far  as  we  can  ascertain  that  such  a  re- 
servation is  not  effectual  when  made.  Indeed,  it  has  been  re- 
peatedly held,  both  before  and  since  that  decision,that  the  right 
against  a  surety  or  joint  debtor,  was  not  gone  when  there  was 
such  a  reservation.  [Sally  v.  Forbes,  2  B.  &  B.  38,  Ex 
parte  Carstairs,  Buck.  500  ;  Ex  parte  Clendening,  ib.  517.] 
To  the  same  effect  is  Bailey  v.  Baldwin,  [7  Wend.  289,]  a 
case  very  similar  in  the  terms  of  the  reservation,  to  the  one  we 
are  now  considering. 

We  conclude,  therefore,  that  the  reservation  in  the  deed  was 
effectual  to  continue  the  right  of  action  against  the  defendants, 
after  the  expiration  of  the  term  given  for  delay  to  the  drawer; 
and  therefore,  that  they  are  not  discharged  by  reason  of  the 
contract  between  the  bank  and  Rhea. 

2.  The  question,  whether  the  deed  itself  is  void,  in  conse- 
quence of  the  stipulation  that  such  sureties  as  may  require  suit 
to  be  brought,  should  not  be  benefitted  by  it,  and  that  Rhea 
should  remain  in  possession,  with  power  to  sell,  until  defuult, 
does  not  arise  here,  inasmuch  as  those  defendants  could,  by  be- 
coming judgment  creditors  of  Rhea,  have  tested  the  legal  suffi- 
ciency of  the  deed  by  a  levy.  Even  if  the  deed  is  conceded  to 
be  void,  by  reason  of  these  stipulations,  as  against  a  creditor  of 
Rhea,  it  is  no  discharge  to  the  parties  to  the  notes  or  bills. 

Upon  the  whole,  we  think  there  is  no  error  in  the  judgment, 
and  it  is  therefore  affirmed. 


40 
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HILL,  ET  ALS,  V.  FITZPATRICK,  Gov.,  use,  &c. 

1.  In  an  action  against  a  shcriffand  sureties,  on  his  bond,  it  is  not  necessary  to 
allege  a  demand  specially.  The  case  of  McBroom  v.  The  Governor,  [6  Porter 
32,]  contra,  overruled. 

2.  The  plaintiff  may,  on  the  trial,  abandon  such  of  the  assignments  of  breaches  as 
he  thinks  proper,  even  after  a  demurrer  to  them  has  been  overruled. 

3.  In  a  suit  against  the  sheriff  and  his  sureties  on  his  bond,  the  latter  cannot  insist 
that  they  are  not  liable  upon  the  bond  described  in  the  declaration,  but  upon  one 
executed  subsequently,  unless  they  put  tlie  fact  in  issue  by  plea. 

4.  In  such  an  action  it  is  not  necessary  to  produce  the  judgment  on  which  the  ex- 
ecution issued,  its  recital  in  the  execution  is  prima  facie  evidence  of  the  fact 
against  the  sheriff. 

5.  To  let  in  secondaiy  evidence  of  the  contents  of  an  execution,  it  is  not  necessary 
that  a  search  should  be  made  for  it  in  the  clerk's  office,  by  the  clerk  ;  a  search 
by  any  one  who  has  access  to  the  office  will  be  sufficient,  especially  in  a  case 
where  slight  evidence  of  the  loss  of  the  paper  would  be  sufficient. 

6.  An  a/ias  ^Zwries^^. /a.  is  sufficiently  described  as  an  "execution." 

7.  The  recital  in  an  execution  that  it  has  been  issued  on  a  judgment  affirmed  by 
the  Supreme  court,  and  that  ten  per  cent,  damages  is  to  be  made  thereon,  is  e- 
videncc  against  the  sheriff  of  the  fact,  without  producing  the  record  of  the  af- 
firmed judgment. 

8.  A  sheriff  who  has  collected  money  upon  an  execution,  cannot  dispute  the  right 
of  the  plaintiff  to  the  money,  upon  tlie  ground  that  the  judgment  was  satisfied 
by  a  recovery  and  satisfaction  in  another  case,  founded  upon  the  same  cause  of 
action. 

9.  A  deputy  sheriff  invested  by  his  principal  with  the  power  to  collect  money  un. 
der  execution,  and  actually  collecting  it,  cannot  refuse  to  pay  it  ov«r  without 
putting  his  principal  in  default;  a  demand  tlierefore,  of  him,  is,  in  law,  a  demand 
of  the  principal.  It  tv-ill  not  vary  the  case  that  the  sheriff's  office  has  been  de- 
clared  vacant  as  he  has  the  power  to  finish  the  business  which  he  had  begun. 


Error  to  the  Circuit  Court  of  Wilcox. 


This  was  an  action  by  the  defendant  in  error,  upon  the  offi- 
cial bond  of  Hill,  the  sheriff,  and  his  sureties. 

The  declaration  sets  out  the   bond  and  its  condition,  and  as- 
signs seven  breaches. 

1.  That  Hill  (the  sheriff)  after  the  execution  of  his  bond,  and  \ 

during  the  continuance  of,  and  whilst  in  the  discharge  of  the  du-  jj 

ties  of  his  office,  did  as  such  sheriff,  collect  the  sum  of  $1,605  51,  ^ 
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upon  an  execution  w[»ich  issued  from  the  clerk's  office  of  Wilcox 
circuit  court,  on  lhe2ijtli  Nov.  1839,  and  retuniable  to  the  next 
spring  term  of  said  court,  in  favor  of  one  Robert  L.  Jamison,  for 
the  sum  of  $1,438  09  damages,  and  8143  80  damages  adjudged 
by  the  supreme  court  for  delay,  and  $23  02  1-2  costs  against  Har- 
ris S,  Evans,  Thomas  E.  Ellis,  John  A.  Evans  and  Abel  E. 
Evans.  But  the  said  Hill,  sheriff,  as  aforesaid,  though  often  re- 
quested so  to  do,  has  not  paid,  &c.  &;c. 

The  second,  third,  fourth  and  fifth  assignments  of  breaches, 
were  abandoned  at  the  trial. 

The  0th  is  in  the  usual  form,  for  a  failure  to  return  the  exe- 
cution. 

The  7th  breach,  after  alledging  the  receipt  of  the  execution  by 
the  sheriff  as  in  the  first  breach,  proceeds,  that  the  said  Hill,  as 
such  sheriff,  did  collect  the  moneys  therein  mentioned,  and  ought 
to  have  paid  the  same  over  on  demand,  to  the  said  Robert  L. 
Jamison.  But  the  said  Hill,  although  often  requested  so  to  do, 
wholly  neglected  and  refused  to  pay  over  on  demand,  to  said 
Jamison,  the  said  last  mentioned  sum  of  money,  or  any  part 
thereof,  and  still  neglects  and  refusesfe  to  do,  to  wit,  &c. 

By  reason  whereof,  &c.  &c. 

The  defendants  demurred  to  all  the  assignments  of  breaches 
except  the  sixth,  to  which  they  pleaded  payment.  The  court  over- 
ruled the  demurrer,  but  permitted  the  plaintiff  to  strike  out  the 
second,  third,  fourth  and  fifth  assignments  of  breaches. 

From  a  bill  of  exceptions  taken  at  the  trial,  it  appears|hat  the 
defendant  objected  to  the  reading  by  the  plaintiff  of  the  bond  de- 
clared on,  because  another  bond  was  subsequently  made  by  Hill, 
approved  and  filed,  and  proposed  to  prove  that  the  default  of  the 
sheriff,  if  any,  was  after  the  execution  of  the  last  bond,  but  the  court 
overruled  the  objection,  and  permitted  the  bond  to  be  read. 

The  defendant  also  objected  to  the  evidence  of  the  judgment, 
because  it  was  not  proved  that  it  was  the  same  upon  which  the 
execution  mentioned  in  the  declaration  was  issued,  but  the  couit 
permitted  it  to  be  read. 

The  defendant  also  objected  to  the  evidence  of  one  C.  C.  Sel- 
lers, who  proved  that  the  execution,  after  diligent  search,  could 
not  be  found  in  the  clerk's  ottice,  because  he  was  not  the  keeper 
of  the  office;  but  the  evidence  was  admitted  to  show  its  absense 
and  secondary  evidence  offered  of  its  contents. 
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The  plaintiff  also  offered  to  read  from  the  execution  docket, 
the  description  of  the  execution,  its  reception  by  the  sheriff's  de- 
puty, return,  &c,  which  was  objected  to  by  the  defendant,  be- 
cause, on  the  docket  it  appeared  to  be  an  alias  pluries,  and  the 
declaration  described  it  as  an  original,but  the  objection  was  over- 
ruled, and  the  evidence  allowed. 

The  defendant  further  objected,  that  the  entry  of  ten  per  cent, 
as  damages,  adjudged  by  the  supreme  court  on  the  execution 
docket,  was  not  sufficient  proof  of  the  affirmance  of  the  judgment 
by  the  supreme  court,  with  damages,  but  the  objection  was  over- 
ruled, and  the  entry  read. 

It  was  proved  that  Jamison,  the  plaintiff,  had  obtained  a  judg- 
ment against  Thomas  Evans  as  accommodation  acceptor,  on  the 
same  bill  on  which  the  judgment  on  which  the  execution  in  the 
present  case  issued — that  on  execution  against  Thomas  Evans, 
plaintiff,  had  been  satisfied  of  his  claim — that  the  interest  in  the 
judgment  against  H.  S.  Evans,  had  been  transferred  by  Jamison 
to  Josiah  Evans,  administrator  of  Thomas  Evans,  but  it  was  not 
shown  that  it  was  in  writing — that  the  agent  of  Josiah  Evans, 
whose  authority  was  not  shown  to  be  in  writing,  demanded  the 
money  of  one  Daniell,  the  deputy  of  Hill,  and  gave  in  evidence  to 
the  jury,  the  reply  of  Daniell  to  the  demand.  This  testimony 
was  objected  to,  but  permitted  to  goto  the  jury. 

It  was  also  in  evidence,  that  Hill,  the  sheriff,  left  the  State — 
that  during  his  absence,  his  office  was  declared  vacant;  that  af- 
ter Hill  left  the  State,  Daniell  still  continued  to  act  as  his  deputy — 
that  after  the  office  w^as  declared  vacant,  Daniell  still  continued  to 
act  as  deputy — that  during  this  period,  Daniell  made  the  money 
on  this  execution,  by  a  sale  of  property,  and  paid  a  part  over  to 
Josiah  Evans.  The  demand  above  spoken  of,  was  also  made 
during  Hill's  absence. 

Under  this  proof,  the  defendant's  counsel  moved  the  court  to 
charge  the  jury,  that  if  plaintiff  had  received  his  money  ofTho's 
Evans  previous  to  the  demand  in  this  case,  he  could  not  recover. 
That  a  demand  must  be  proved  to  have  been  made  of  Hill  or  his 
sureties,  and  that  a  demand  of  Daniell.  the  deputy,  was  not  suffi- 
cient. That  unless  a  transfer,  in  writing,  of  the  judgment  from 
Jamison  to  Josiah  Evans,  and  an  authority  in  writing,  by  him,  to 
the  person  making  the  demand,  was  proved,  the  plaintiff  could 
not  recover.    The  court  refused  to  give  these  charges,  and  then 


.J 

*"      JANUARY  TERM,  1844.  817 


Hill,  et  als.  t.  fltzputrick,  Got. use,  &.C.' 


charged  the  jury,  that  if  Jamison  had  obtained  judgment  and  ex- 
ecution against  two  ditFerent  parties  to  the  same  bill,  and  collect- 
ed the  amount  from  one,  he  might  permit  the  money  to  be  col- 
lected on  the  other  execution  for  the  benefit  of  the  party  entitled 
to  it  That  if  Daniell  was  the  authorized  deputy  of  Hill,  and  con- 
tinued to  act  as  such  in  his  absence,  by  making  the  money  in  this 
case,  and  retained  the  money,  and  continued  to  act  for  Hill,  then  a 
demand  of  Daniell  was  sufficient;  although,  during  Hill's  absence, 
and  after  his  office  had  been  declared  vacant.  That  it  was  not 
necessary  that  the  transfer  of  the  judgment  from  Jamison,  or  the 
authority  from  Josiah  Evans  to  make  demand,  should  be  in 
writing. 

To  the  charges  given  and  refused,  and  to  the  other  matters 
contained  in  the  bill  of  exceptions,  the  defendant  excepted. 

Assignments  of  error. 

1.  The  court  erred  in  overruling  the  demurrer. 

2.  In  permitting  the  plaintiff  to  strike  out  some  of  the  breaches 
assisrned  after  demurrer  overruled. 

3.  The  court  en-cd  as  set  forth  in  the  bill  of  exceptions. 

4.  In  proceeding  to  trial  without  replying  to  the  pleas. 


Dear,  for  the  plaintiff  in  error. 
Sellers,  contra. 

ORMOND,  J. — We  consider  the  breaches  upon  which  the 
cause  was  tried,  well  assigned.  The  first  and  seventh  breaches 
alledgein  substance,  that  Hill,  as  sheriff  of  Wilcox  county,  re- 
ceived the  execution  which  issued  on  the  plaintiffs'  judgments  on 
a  day  which  is  set  forth,  returnable  to  the  next  succeeding  term 
of  the  court,  and  that  he  made  the  money  thereon.  It  is  true,  no 
special  request  is  alleged  to  have  been  made  of  the  sheriff  for  the 
money,  nor  was  it  necessary  to  allege  one.  The  licet  saepius 
requisitus  was  sufficient,  at  least  in  this  State,  when  special  de- 
murrers are  abolished.  That  the  omission  cannot  at  this  day  be 
taken  advantage  of  by  general  demurrer,  [see  the  authorities 
referred  to  in  1  Chitty's  Pleading,  324,]  the  law  was  ruled 
otherwise  by  this  court  in  McBroom  v.  The  Governor,  [6  Porter, 
32,]  but  we  are  satisfied  the  decision  was  wrong.  The  sixth 
breach  assigned,  is,  for  a  failure  to  return  the  execution,  and  is  in 
the  usual  form.    We  have  not  thought  it  necessarj'  to  examine 
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the  four  assignments  which  were  abandoned  by  the  plaintiff  on 
the  trial,  as  his  right  to  do  was  unquestionable,  even  after  the  de- 
fendants demurrer  had  been  overruled. 

The  remaining  questions  arise  on  the  bill  of  exceptions.  The 
court  did  not  err  in  permitting  the  plaintiff  to  read  the  official 
bond  of  the  sheriff,  which  was  described  and  set  out  in  the  de- 
claration. If  a  subsequent  bond  was  executed,  which  supersed- 
ed the  bond  declared  on,  the  fact  should  have  been  put  in  issue 
by  plea. 

It  was  not  necessary  in  this  action,  to  produce  the  judgment  on 
which  the  execution  issued;  the  recital  of  its  existence  in  the  exe- 
cution under  which  the  sheriff  acted,  was  at  least  jprima  facie 
evidence  of  the  fact. 

The  objection  that  the  preliminary  proof,  that  the  execution 
was  not  to  be  found  in  the  clerk's  office,  was  not  sufficient  to  let 
in  secondary  evidence,  was  properly  overruled  by  the  court,  so 
far  as  we  can  judge  from  the  record.  The  objection  was,  that 
the  person  who  made  the  examination,  was  not  the  keeper  of  the 
office,  but  it  by  no  means  follows,  that  he  did  not  have  access  to 
the  office  to  make  the  search,  or  that  he  was  not  assisted  by  the 
clerk  in  making  it.  Nor,  indeed,  is  it  shown  that  the  execution 
was  ever  returned  to  the  clerk's  office  by  the  sheriff,  but  the  con- 
trary is  inferrable,  from  the  whole  case.  This  is,  then,  one  of  the 
cases  in  which  very  slight  evidence  of  the  absence  of  the  lost  pa- 
per would  be  sufficient,  the  more  especially  as  there  must  have 
been  extant  on  the  records  of  the  court,  and  the  books  of  the 
clerk's  office,  permanent  evidence  of  all  the  constituent  parts  of 
the  execution. 

It  was  not  a  variance  between  the  allegations  and  the  proof, 
that  in  the  declaration  the  fieri  facias  received  by  the  sheriff,  is 
described  as  an  "execution,,"  and  the  proof  showed  it  to  be  an 
alias pluries  fi.  fa.;  the  former  is  a  generic  term  which  embraced 
the  latter. 

Upon  the  affirmance  of  a  judgment  of  an  inferior  court,  by  this 
court,  the  certificate  of  that  fact,  which  the  clerk  of  this  court 
sends  to  the  inferior  court,  is  the  record  of  the  affirmed  judg- 
ment upon  which  the  execution  issues.  As  already  observed, 
the  recital  of  the  affirmed  judgment  in  the  execution,  authorised 
the  sheriff  to  collect  the  ten  per  cent,  damages  awarded  against 
the  defendants,  and  being  proof  of  that  fact  as  against  the  sheriff, 
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superseded  the  necessity  of  producing  the  record  of  the  judg- 
ment. 

It  did  not  lie  in  the  mouth  of  the  sheriff  to  object,  that  the  judg- 
ment ofthe  plaintiff  had  been  satisfied  by  tiie  payment  of  another 
judgment  obtained  on  the  same  bill.  Having  collected  the  mo- 
ney by  the  authority  of  an  execution  on  a  judgment  of  the  plain- 
tiff, he  could  not  dispute  his  right  to  receive  the  money. 

The  only  remaining  question  is,  whether  the  demand  made  of 
the  deputy  sheriff  was  sufficient.  The  facts  stated  are,  that  Dan- 
iell  was  the  authorised  deputy  of  the  sheriff  Hill,  both  before  and 
after  the  latter  left  the  State.  That  during  the  absence  of  Hill, 
his  office  was  declared  vacant,  after  which  Daniell  conllinued  to 
act  as  his  deputy,  and  collected  the  money  on  this  execution.  It 
is  not  necessary  to  consider  how  far  the  exparte  proceeding  un- 
der the  statute,  by  which  the  Governor  was  officially  notified 
that  Hill's  office  was  vacant,  affected  his  right  to  the  office,  be- 
cause, conceding  that  it  vacated  his  office  as  fully  as  if  his  term 
had  expired,  he  had  the  undoubted  right  to  complete  the  execu- 
tion of  process  which  he  had  begun.  The  jury  have  found  that 
Daniell,  in  the  collection  of  tliis  money,  was  his  authorized  de- 
puty, and  he  must  of  necessity  have  also  been  invested  with  the 
power  ofpaying  it  over.  A  deputy  sheriff,  invested  with  all  the 
power  of  his  principal  to  collect  money  by  di  fieri  facias,  and  ac- 
tually collecting  it,  cannot  refuse  to  pay  it  to  the  plaintiff  without 
putting  his  principal  in  default.  Conceding  then,  that  a  demand 
was  necessary,  this  was  a  sufficient  demand,  and  as  the  authority 
of  the  plaintiff  to  make  it,  was  shown,  it  was  not  necessary  that 
it  should  have  been  in  writinc:. 

Let  the  judgment  be  affirmed. 
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SxMITH  V.  NELSON. 

1.  In  less  than  two  months  after  the  grant  of  administration,  the  administrator 
was  served  with  a  scire  facias  to  revive  a  suit  at  law  pending  against  the  intes- 
tate at  the  time  of  his  deatli ;  he  retained  counsel  to  appear  for  him,  and  claim  a 
•'.ontinuance.  Tlie  counsel  appeared  on  the  first  day  of  the  term,  and  objected 
to  a  judgment  against  his  client :  on  some  subsequent  day  of  the  term,  without 
the  knowledge  or  consent  of  the  administrator  or  his  counsel,  a  judgment  was 
rendered  against  the  former,  though  the  case  was  not  reached  in  a  regular  call  of 
the  docket ;  and  neither  of  them  had  notice  of  the  judgment  until  after  the  ad- 
journment of  the  court.  The  administrator  reported  the  estate  insolvent,  accord, 
ing  to  the  statute  in  such  ease ;  his  report  has  been  confirmed,  and  the  appro- 
priate orders  made  for  its  settlement.  If  the  judgment  remains  in  force,  the  ad- 
ministrator will  be  personally  charged  with  its  pajrment,  although  he  has  not 
wasted  the  estate  of  his  intestate :  Held,  that  it  was  competent  for  a  court  of 
equity  to  give  relief,  by  injoining  the  judgment  against  the  administrator. 

Writ  of  error  to  the  Court  of  Chancery  for  Lowndes  county. 

On  the  first  of  September,  1842,  the  plaintiflfin  error  filed  his 
bill  against  the  defendant,  stating  that  Stewart  Farley,  now  de- 
ceased, made  his  promissory  note  on  the  18th  July,  1840,  by 
which  he  promised  to  pay  to  Gilchrist  &  Bedford  the  sum  of 
three  hundred  and  fifteen  39-100  dollars  one  day  afterdate;  that 
the  note  was  endorsed  by  the  payees  to  the  defendant,  who,  on 
on  the  29th  of  September,  1840,  brought  an  action  thereupon 
against  the  maker  in  the  circuit  court  of  Lowndes,  It  is  fur- 
ther stated,  that  after  the  execution  and  return  of  the  writ,  about 
the  month  of  December  of  the  same  year,  Farley  died  intestate. 
On  the  24th  of  that  month,  the  complainant  was  duly  appointed 
administrator  of  his  estate,  and  about  the  15th  of  February,  1841, 
the  defendant  caused  a  scire  facias  to  be  issued  by  the  clerk 
of  the  circuit  court,  requiring  the  complainant  to  appear  at  the 
term  thereof  to  be  holden  in  the  spring  of  1841,  and  show  cause 
•why  the  suit  should  not  be  revived  against  him.  This  scire  fa- 
cias was  executed  three  days  after  it  issued.  The  complainant 
thereupon  retained  N.  Cook,  Esq.,  whom  he  instructed  to  claim 
a  continuance  at  the  return  of  the  scire  facias,  that  he  might 
have  time  to  examine  into  the  situation  of  his  intestate's  estate — 
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gave  himself  no  farther  trouble  about  the  cause  at  that  term  of  the 
court  He  is  informed  by  his  attorney,  that  tlie  case  was  called 
on  the  first  day  of  the  court,  when  the  plaintiff  moved  to  make 
him  (complainant)  a  party,  and  have  judgment  rendered  against 
him;  but  his  attorney  objecting,  it  was  passed,  and,  according  to 
the  practice  in  such  cases,  could  only  be  disposed  of  when  regu- 
larly called  in  its  order  upon  the  docket.  The  cause  was  num- 
ber 331,  and  in  the  regular  call  number  38  was  the  last  that  was 
disposed  of,  and  his  attorney  was  ready  to  attend  to  it  when 
reached  in  its  order;  but  much  to  the  surprise,  both  of  the  com- 
plainant and  his  counsel,  a  judgment  by  default  was  rendered 
against  the  complainant  on  some  day  of  the  term.  Of  the  judg- 
ment thus  rendered,  neither  the  complainant  or  his  counsel  had 
notice  until  after  the  adjournment  of  the  court,  so  that  they  could 
move  to  set  the  same  aside.  With  a  view  to  the  reversal  of  the 
judgment,  the  complainant  prosecuted  a  writ  of  error  to  the  su- 
preme court,  but  the  same  has  been  there  atfirmcd,  and  he  thus 
made  personally  liable  to  its  payment;  and  this,  although  he  has 
never  embezzled  or  wasted  the  assets  of  his  intestate's  estate. 
He  also  alleges,  that  the  estate  is  insolvent;  that  he  has  reported 
the  fact  to  the  proper  court,  according  to  the  statute  in  such 
cases;  his  report  has  been  confirmed,  and  the  appropriate  or- 
ders made  for  its  settlement.  The  bill  concludes  with  a  prayer 
for  an  injunction,  which  was  accordingly  granted.  At  the  term 
of  the  court  of  chancery  next  after  the  exhibition  of  the  bill,  and 
before  the  coming  in  of  the  answer,  the  same  was  dismissed  for 
want  of  equity. 

N.  Cook,  for  the  plaintiff  in  error.  The  complainant  is  not 
chargeable  with  neglect  for  not  having  defended  at  law;  both 
himself  and  counsel  did  all  that  could  reasonably  be  required, 
and  more  the  law  does  not  exact.  But  if  this  be  not  so,  it  must 
be  remembered  that  the  complainant  was  not  sued  in  his  ovm 
right,  but  as  the  representative  of  an  estate,  witli  the  administra- 
tion of  which  he  is  charged  by  the  law.  Much  greater  indul- 
gence is  extended  to  persons  who  have  such  trusts  to  perform. 
[2  Vem.  Rep.  146;  2  P.  Wms.  Rep.  69—70;  17  Johns.  Rep.  1; 
2  Stewt.  Rep.  420;  1  Stewt.  &  P.  Rep.  135;  7  Porter's  Rep. 
549;  7  Cranch's  Rep.  332.] 
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BoLiNG,  for  the  defendant,  insisted  that  the  judgment  at  law 
was  conclusive  upon  the  complainant,  and  that  a  court  of  equity 
could  not  entertain  his  case.  He  should  have  attended  in  the 
circuit  court  by  his  counsel  during  the  entire  term;  and  if  a  judg- 
ment was  rendered  against  him  at  an  improper  time,  or  in  an  im- 
proper manner,  he  should  have  asked  that  court  to  set  it  aside. 
[4  Ala.  Rep.  183;  7  Porter's  Rep.  549;  3  id.  436;  G  id.  24;  1 
Stewt.  Rep.  107;  2  Stewt.  &  P.  Rep.  58;  3  Johns.  Ch.  Rep.  351.] 

COLLIER,  C.  J. — 1.  I  am  inclined  to  think  that  neither  the 
complainant  nor  the  counsel  employed  by  him,  are  justly  charge- 
able with  neglect  in  not  having  resisted  a  judgment  in  the  circuit 
court.  The  suit  could  not  have  been  regularly  tried  at  the  term 
to  which  the  scire  facias  was  returned,  if  the  complainant  ob- 
jected; all  that  was  necessary  for  him  to  do,  was  upon  being 
made  a  party,  to  claim  a  continuance.  He  retained  an  attorney, 
and  instructed  him  to  take  this  course.  The  cause  was  never 
regularly  reached,  so  that,  according  to  the  order  of  proceeding, 
no  judgment  by  default  should  have  been  rendered.  This  being 
known  to  the  attorney,  he  was  not,  in  my  opinion,  at  fault  in  be- 
ing temporarily  absent  from  the  court,  or  in  not  having  examined 
its  minutes  to  ascertain  if  the  cause  was  disposed  of,  and  moving 
to  set  aside  the  judgment.  If  the  opposite  conclusion  deprived 
the  complainant  of  relief  in  equity,  then  he  would  be  utterly  reme- 
diless; though  he  had  taken  the  usual  steps  to  obtain  a  continu- 
ance, and  make  defence,  should  the  assets  of  the  estate  he  repre- 
sented require  it.  The  estate  being  insolvent,  he  could  not  ob- 
tain full  indemnification  from  that  source;  and  his  attorney,  not 
being  chargeable  with  gross  negligence,  could  not  be  called  on 
to  repair  the  loss.  But  this  is  only  my  view :  my  brethren  think 
the  jurisdiction  of  chancery  may  be  supported  without  inquiring 
whether  the  circumstances  considered,  would,  in  genera],  relieve 
a  case  from  the  want  of  diligence,  in  making  defence  at  law,  and 
decline  an  expression  of  opinion  on  the  point. 

2.  Placing  out  of  view  every  thing  that  is  alleged  in  respect  to 
the  employment  of  counsel,  &c.,  the  case  presents  itself  in  the 
same  predicament  in  which  it  would  if  the  complainant  had 
made  no  effort  to  prevent  a  judgment.  Regarding  it  in  that 
posture,  we  address  ourselves  to  its  consideration.  Mr.  Justice 
Story,  in  his  Commentaries  on  Equity,  says,  "relief  will  be 
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granted  where  the  defence  could  not,  at  the  time,  or  under  the 
circumstances,  be  made  available  at  law,  without  any  laches  of 
the  party.  Thus,  for  instance,  if  a  party  should  recover  a  judg- 
ment at  law  for  a  debt,  and  the  defendant  should  afterwards  find 
a  receipt  under  the  plaintift^'s  own  hand  for  the  very  money  in 
question,  the  defendant  (where  there  was  no  laches  on  his  part) 
would  be  relieved  by  a  perpetual  injunction  in  equity.  So,  if  a 
fact,  material  to  the  merits,  should  be  discovered  after  a  trial, 
which  could  not  by  ordinary  diligence  have  been  ascertained  be- 
fore, the  like  relief  will  be  granted."     [2  vol,  179—180.] 

Relief  has  been  granted  to  an  executor  who  had  confessed 
judgments  in  suits  brought  against  him  by  the  creditor  of  the  tes- 
tator, under  the  belief  that  the  assets  of  the  estate  were  amply  suf- 
ficient to  pay  all  claims  against  it;  the  amount  of  assets  proving 
afterwards  inadequate,  in  consequence  of  an  unexpected  depre- 
ciation of  property.  The  executor  it  was  considered,  under  the 
circumstances,  should  not  be  answerable  out  of  his  own  estate,  in 
default  of  the  testator's  assets,  for  the  debts  on  which  the  recove- 
ries had  been  had;  which  were  all  cRarged  bv  the  testator's  will 
upon  his  whole  real  and  personal  estate.  [Miller  v.  Rice,  1 
Rand.  Rep.  438;  2  Lomax's  ex'rs,  «fec.,  395.]  In  that  case,  it 
was  thought  the  confession  of  judgments,  under  the  circum- 
stances, did  not  place  the  executor  in  a  worse  situation  than  a 
false  plea  would  under  the  equity  of  the  Virginia  statute,  which 
exempted  him  from  liability  beyond  the  assets,  in  consequence  of 
any  false  pleading,  mispleading  or  non-pleading. 

Viewuig  the  case  in  a  light  most  unfavorable  for  the  complain- 
ant, he  can  only  be  considered  as  having  pretermitted  all  defence 
in  the  circuit  court — in  fact,  that  at  the  time  the  judgment  was 
rendered,  he  knew  of  no  defence  that  would  have  availed  to  de- 
feat a  recovery.  True,  he  might  have  obtained  a  continuance 
had  he  intimated  such  a  wish  to  the  court,  and  this  would  have 
been  a  prudential  course;  yet  as  he  was  not  informed  of  the  con- 
dition of  the  estate,  it  is  believed  that  he  is  not  concluded  in  equi- 
ty. If  the  complainant  has  not  wasted  the  assets,  and  they  arc 
insufficient  to  pay  the  demands  upon  the  intestate's  estate,  the 
defendant  has  no  claim  in  moral  justice  to  charge  him  individual- 
ly. The  facts,  that  he  is  a  trustee,  and  has  acted,  so  far  as  the 
record  shows  anything  upon  the  point,  in  good  faith,  and  that  the 
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insolvency  has  developed  itself  since  the  judgment  was  obtained, 
it  is  believed  entitle  him  to  relief. 

My  brethren  rest  their  opinion  exclusively  upon  the  second 
point  considered.  While  I  will  not  gainsay  their  conclusion,  I 
must  be  permitted  to  say,  that  I  place  my  concurrence  in  the  re- 
sult, mainly  upon  the  sufficiency  of  the  reasons  stated  in  the  bill, 
to  repel  the  inference  of  neglect,  in  not  defending  at  law. 

It  remains  but  to  add,  that  the  decree  is  reversed,  and  the 
cause  remanded. 


McMURRY  v.  THE  STATE. 

1.  An  indictment  for  perjury,  alleging  that,  in  a  trial  of  a  suit  between  P.  andM. 
before  a  justice  of  the  peace,  it  became  a  material  question,  "whether  M.  on  the 

day  of ,  1840,  was  ready  to  deliver  on  demand,  certain  plank  to  P. 

according  to  the  contract  between  them;"  on  which  trial  M.  swore  "that  he  had 
the  planJt  always  ready  for  P;"  meaning  thereby  that  he  had  the  plank  ready  to 

be  delivered  to  P.,  according  to  the  contract,  on  the day  of ,  1840, 

when,  in  truth  and  in  fact,  M.  did  not,  on  the day  of ,  1840,  have 

the  plank  ready  to  be  deUvered  to  P.  in  accordance  with  the  contrast  between 
them,  is  bad. 

2.  When  the  contract  is  to  deliver  plank  on  demand,  it  \s  necessary  to  make  a  de- 
mand, to  put  the  party  in  default;  and  in  a  suit  for  the  non-delivery,  the  mate- 
rial question  would  be  whether  a  demand  was  made;  it  is  difficult  to  conceive  of 
perjury,  in  its  legal  acceptation,  committed  on  such  a  trial,  unless  the  swearing 
is,  that  no  such  demand  was  made,  when,  in  fact,  the  truth  was  otherwise. 

3.  In  a  trial  for  perjury  alleged  to  have  been  committed  in  giving  evidence  in  a 
cause  before  a  justice  of  the  peace,  growing  out  of  a  written  contract,  it  is  ne- 
cessary that  the  record  or  papers  of  the  suit  and  the  contract,  should  be  produced 
or  accounted  for  ,  the  first  is  'necessary ^to  show  the  identity  of  the  proceedings 
with  those  described  in  the  indictment ;  and  the  other,  to  ascertain  the  legal  ef- 
feet  of  the  contract,  and  consequently  what  questions  of  evidence  were  material 
or  otherwise  in  that  suit. 

Writ  of  error  to  the  Circuit  Court  of  Bibb  county. 
Indictment  for  perjury.     The  allegation  of  the  indictment  is, 
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that  in  a  certain  cause  depending  between  one  Martin  Peters  and 
the  said  Charles  G.  McMuiTy,  the  latter  was  introduced  as  a  wit- 
ness for  himself,  and  it  became  a  material  question,  "whether  the 
said  Charles  G.  McMurry,on  the day  of 1840,  was  rea- 
dy to  deliver  on  demand,  to  the  said  Martin  Peters,  certain  plank, 
according  to  the  contract  between  them,"  and  the  said  Charles 
G.  McMurry  deposed  and  swore  that  he  "had  the  plank  always 
ready  for  the  said  Martin  Peters;  meaning  and  intending  thereby 
that  he  had  the  plank  ready  to  be  delivered  to  the  said  Martin 

Peters,  according  to  the  contract  on  the day  of ,  A.  D. 

1840,  when  in  trutli  and  in  fact,  the  said  Charles  G.  Mc^Iurry  did 

not,  on  the day  of ,  A.  D.  1840,  have  the  plank  ready 

to  be  delivered  to  the  said  Martin  Peters,  in  accordance  with  the 
contract  aforesaid."  The  defendant  was  convicted  and  sen- 
tenced to  the  pillory  and  whipping.  In  the  progress  of  the  trial, 
a  doubt  arose  in  the  mind  of  the  presiding  judge,  from  the  exa- 
mination of  the  justice  before  whom  the  trial,  in  which  tlie  perju- 
ry is  said  to  have  been  committed,  was  had,  as  to  whether  the 
suit  was  upon  a  promissory  note  or  other  writing;  and  thereupon 
the  defendant's  counsel  moved  the  court  to  exclude  the  evidence 
of  the  trial,  unless  the  papers  in  tlie  cause  were  produced:  this  was 
overruled  by  the  court;  but  the  witness  was  not  permitted  to 
speak  of  the  contents  of  any  pa|x;r,  and  was  confined  in  his  testi- 
mony to  the  oral  proceedings  had  before  the  justice  at  the  said 
trial.  This  question  was  reserved  as  novel  and  ditficult.  A  writ 
of  error  was  allowed  at  a  former  day  of  the  court,  and  it  is  now 
assigned  with  other  matters.  1.  That  the  indictment  is  insuffi- 
cient 2.  That  the  evidence  admitted  was  irregulai',  without  the 
production  of  the  papers  in  the  cause. 

Peck,  for  the  plaintiff  in  error,  argued  the  case  on  behalf  of  T. 
Crawford — cited  1  Chitty's  Crim.  L.  171;  People  v.  Lambert,  9 
Cowen,  on  the  tu-st  point,  and  Greenleafs  Ev.  99,  on  the  second. 

GOLDTHWAITE,  J.— The  averment  of  the  indictment  is, 
that  it  became  a  material  question  on  the  trial  of  this  cause  before 

the  magistrate,  whether  the  defendant  on  the day  of , 

1840,  was  ready  to  deliver  on  demand  certain  plank,  to  one  Pe- 
ters, according  to  the  contract  hetween  them.  The  italicised 
words  do  not  affect  the  meaning  of  this  averment,  because  the 
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contract  is  previously  shown  to  have  been  to  deliver  the  plank  on 
demand,  and  if  this  term  w^as  controlled,  or  in  any  manner  ex- 
plained, by  other  parts  of  the  contract,  it  should  have  been  stated. 
This  being  the  material  question,  it  becomes  necessary  to  inquire 
what  is  the  legal  effect  of  such  a  contract,  and  what  are  the  obli- 
gations it  imposes.  The  case  of  Thackston  v.  Edwards,  [1 
Stewart,  524,]  settles,  that  where  there  is  an  agreement  to  deli- 
ver a  ponderous  article  upon  a  day  certain,  that  no  demand  is 
necessary  to  entitle  the  plaintiff  to  maintain  his  action,  though  it 
may  be  defeated  by  plea  and  proof  that  the  defendant  was  ready 
on  the  day  agreed  upon,  with  the  article,  and  that  the  plaintiff  came 
not  to  receive  it.  The  reason  for  this  is,  that  the  plaintiff  is  not 
required  to  do  a  useless  act  by  making  a  demand  which  the  de- 
fendant was  not  in  readiness  to  comply  with.  But  we  appre- 
hend the  rule  is  different,  when  no  time  is  fixed  for  the  delivery 
of  the  article;  then,  in  order  to  put  the  defendant  in  default,  it  is 
necessary  to  make  a  demand,  and  it  may  be  found  to  be  the  law, 
that  he  should  also  appoint  a  reasonable  day  for  the  delivery;  for 
it  cannot  be  expected  that  one  shall  always  have  a  ponderous  ar- 
ticle ready  to  be  delivered,  until  some  time  is  ascertained,  either 
by  the  consent  of  the  parties,  or  by  notice  from  one  to  the  other. 
With  this  view  of  the  contract,  out  of  w^hich  the  material  ques- 
tion is  supposed  to  arise,  let  us  ascertain  what  the  defendant 
swore.  The  averment  is,  that  he  swore  "he  had  the  plank  always 
ready  for  the  said  Martin  Peters."  Now,  if  the  contract  had 
been  to  deliver  the  plank  upon  a  day  certain,  it  is  evident  that  this 
swearing  would  have  made  out  a  complete  defence  to  the  suit, 
according  to  the  decision  of  Thackston  v.  Edwards;  but  inas- 
much as  the  averment  is,  that  the  material  question  was,  whether 
the  defendant  was  ready  to  deliver  it  on  demand,  the  evidence  of 
the  defendant  was  entirely  immaterial,  and  therefore,  not  the  sub- 
ject matter  of  perjury,  unless  Peters  had  previously  made  proof 
of  a  demand.  As  the  oath  of  the  defendant  was  material  or  other- 
wise, accordiiig  to  the  previous  proof  in  the  case,  to  make  the  in- 
dictment good,  it  should  contain  either  an  averment  that  such 
proof  had  previously  been  given,  or  the  same  effect  should  have 
been  shown  by  an  inueiido,  that  the  defendant  meant  thereby, 
that  he  had  the  plank  ready  to  deliver  when  the  demand  was 
made. 
2.  Indeed,  if  the  contract  was,  as  it  is  stated  to  be,  the  material 
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question  would  be,  whether  a  demand  was  made  by  Peters,  and 
it  is  difficult  to  conceive  of  perjury  in  its  legal  acceptation,  com- 
mitted in  a  trial  of  a  suit  between  these  parties,  for  the  non-delive- 
ry, unless  the  defendant  swore  tliat  no  demand  was  made,  when 
in  fact  the  truth  was  otherwise. 

It  is  evident  that  the  indictment  does  not  conform  to  our  view 
of  the  legal  effect  of  the  contract,  as  stated,  and  therefore,  we 
hold  it  bad. 

3.  We  are  not  able  to  determine  with  certainty,  whether  the 
question  reserved  had  reference  to  the  proof  of  the  proceedings 
before  the  magistrate,  or  to  the  writing  by  which  the  contract 
between  the  parties  was  evidenced;  but  whether  it  was  tlje  one 
or  the  other,  the  written  evidence  should  have  been  produced,  or 
its  absence  accounted  for.  The  identity  of  the  proceedings  be- 
fore the  magistrate  with  those  described  in  the  indictment,  could 
only  be  known  by  comparing  liis  record  or  his  papers,  with  the 
averments.  The  written  contract,  if  there  was  one,  was  the  on- 
ly proper  mode  of  ascertaining  its  legal  effect,  and  consequently, 
of  ascertaining  what  questions  of  evidence  were  material  or  other- 
wise, at  the  tiial  belbre  the  justice.  It  should,  therefore,  have 
been  produced,  or  its  absence  accounted  for. 

As  the  pi'osccutor  may  wish  to  prefer  another  indictment,  we 
shall  remand  the  cause  in  order  that  the  defetidant  may  not  be 
discharged  without  recognizance. 

Judgment  reversed  and  remanded. 


READY  AND  BANKS,  Ex'r-^,  v.  THE  MAYOR  AND 
ALDERMEN  OF  THE  CITY  OF  TUSKALOOSA. 

1.  The  corporation  of  Tuskaloosa  made  proposals  for  building  a  wall  across  a 
gully,  wbicli,  amon^  other  things,  provided  that  ihe  work  was  to  last  for  ten 
years,  and  required  bond  and  security  for  the  faithful  performance  of  the  con- 
tract. The  work  was  undertaken  by  one  J.  W.,  who,  with  E.  S.  as  his  sure- 
ty,  executed  to  the  corporation  a  penal  bond,  which  recites  most  of  the  terms 
contained  in  the  specification,  ood  which  was  also  attach'^d  to  the  bond,  and 
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concludes — Now,  if  (he  said  J.  W.  shall  do  accordingly  all  matters  and  thinga 
as  slated  in  said  ppccificalion  alluded  lo,  and  faithfully  do  and  perform  said  un- 
dertaking  or  contract,  in  the  best  workmanlike  manner,  and  in  the  sliortest 
practicable  lime,  then  this  bond  to  be  void,  &c.  Held,  that  th«  surety  was 
bound  to  the  same  extent  as  the  principal,  and  was  therefore  liable  on  the  bond 
for  damages,  the  wall  having  been  carried  away  by  a  freshot  before  the  cxpira- 
tion  of  ten  j'cars. 

2.  When  the  name  of  a  corporation  is  changed,  it  may  sue  in  its  new  name,  lo 
enforce  its  former  contracts,  averring  that  they  were  made  with  it  by  its  form* 
er  designation. 

3.  The  corporation  is  not  liable  for  the  acts  of  its  marshal,  unless  done  by  its  di- 
rection. 

4.  The  corporation  having  failed  to  paytlie  last  I'nstalment  dnc  for  the  work,  it 
was  competent  for  the  defendant  to  prove  this  fact  in  mitigation  of  the  dama* 
ges. 

Error  to  the  Circuit  Court  of  Tuskaloosa. 

This  action  was  brought  by  the  defendants  against  the  plain- 
tifl's  in  error  upon  a  penal  bond.     The  declaration  is  as  follows : 

The  Mayor  and  Aldermen  of  the  city  of  Tuskaloosa  complain 
of  Aaron  Ready  and  Willis  Banks,  executors,  &c.,  of  a  plea  of 
debt,  that  they  render  to  the  plaintiffs  the  sum  of  eight  thousand 
dollars,  &c.  For  that  whereas  the  said  Edward  Sims,  in  his 
life  time,  to  wit:  on  the  20th  May,  1833,  at,  &c.,  together  with 
one  John  J.  Webster,  not  sued  in  this  action,  by  his  certain  wri- 
ting obligatory,  sealed,  &c.,  acknowledged  himself  to  be  held 
and  firmly  bound  to  the  plaintiff,  by  the  name  and  style  of  the 
Mayor  and  Aldermen  of  the  town  of  Tuskaloosa,  and  their  suc- 
cessors in  office,  in  the  said  sum  of  eight  thousand  dollars,  to  be 
paid  to  the  said  plaintiffs  and  their  successors  in  office.  And 
the  said  plaintiffs,  according,  &c.,  say  that  the  said  writing  ob- 
ligatory was  made  with  a  condition  thereunder  written,  that 
whereas  the  said  John  J.  Webster  had  undertaken,  by  contract, 
to  do  certain  work  upon  a  certain  ditch  known  as  being  near 
Colgin's  smith  shop,  according  to  the  specifications,  as  were  stated 
upon  a  half  sheet  thereunto  attached,  for  the  sum  of  four  thousand 
dollars,  one-fourth  part  to  be  paid  whilst  the  work  was  progress- 
ing, or  when  the  work  was  completed,  and  the  balance  at  three 
equal  annual  instalments  from  the  time  the  work  was  done,  as 
specified.  He,  the  said  John  J.  Webster,  warranting  the  same 
to  stand  for  the  term  often  years,  in  good  order,  from  the  time  the 
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same  was  completed,  then  if  the  said  John  J.  Webster  did  so 
according  to  all  matters  and  things  as  stated  in  said  6[)ecification8 
alluded  to,  and  faithfully  did  and  performed  said  undertaking  or 
contract  in  the  best  workmanlike  manner  and  shortest  practicable 
time,  then  said  bond  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

And  said  plaintiff  further  says,  that  in  the  said  specification  in 
the  condition  of  the  said  writing  obligatory  mentioned,  which  the 
said  plaintiff  now  brings  into  court,  it  was  specified  that  the  work 
on  the  big  wash  or  ditch  near  Colgin's  shop,  should  consist  of  a 
wall  of  good  large  rock  or  good  well-burnt  brick,  fixed  on  a  good 
firm  foundation,  and  laid  in  good  lime  and  sand  cement  or  mortar, 
the  wall  to  be  run  at  the  lower  or  n^rth  side  of  broad  street,  ex- 
tending from  the  extreme  break  near  Colgin's  smith  shop  to  the 
extreme  break  towards  Dr.  Tindall's.  The  wall  to  be  at  least 
one  foot  higher  than  the  graduation  of  the  street  the  whole  extent 
on  each  side  the  wash.  Broad  street  to  be  graduated  east  fi^om 
the  wash  as  far  up  as  to  the  cross  street  between  Dr.  Tindall's 
and  E.  Smith's,  and  the  slojx;  to  be  regular  and  gradual;  and  west 
of  said  wash  as  far  as  the  cross  street  near  Col.  Donaldson's,  with 
the  same  gradual  slope.  The  side  walks  ai*e  to  be  preserved,  and 
where  the  streets  are  cut  down  at  the  sides,  to  have  them  sloped, 
and  not  abrupt;  and  to  graduate  College  street  from  Broad  street 
to  Cotton  street,  with  a  gradual  slope.  In  the  graduation  of 
Broad  street  at  the  wash,  to  have  the  fall,  from  the  mouth  of  the 
ditch,  where  the  plank  conductor  is  in  it,  to  the  north  side  of 
Broad  street  where  the  wall  is  constructed,  about  one  foot  To 
make  a  good  pavement,  well  put  down  of  rock,  entirely  across 
Broad  street,  where  the  water  passes  from  the  ditch,  at  least 
twenty  feet  wide  the  whole  width  of  the  street  To  make  ar- 
rangements to  prevent  the  water  falling  abruptly  over  said  wall 
so  as  to  produce  a  wash  below  the  wall,  and  to  pass  the  water  off 
freely  down  the  wash.  The  work  to  be  commenced  immediately, 
and  to  be  performed  in  as  short  a  time  as  practicable,  and  to  be 
warranted  for  ten  years  from  the  time  the  work  is  completed,  and 
to  be  kept  in  good  order  during  that  time,  and  the  whole  of  the 
wash  to  be  left  in  a  good  condition  at  tlie  end  of  ten  years.  For 
which  the  said  plaintiff  was  to  give  four  thousand  dollars,  paya- 
ble, &c.;  and  although  the  said  plaintiff  has  well  and  truly  per- 
formed, &c  <fcc.     Yet  protesting,  &,c.  the  said  plaintiff  in  fact 
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says  that,  although  it  was  always  ready  and  willing,  and  did  pay, 
&c.,  yet  the  said  John  J.  Webster,  or  the  said  Edward  Sims,  in  his 
life,  or  either  of  them,  or  any  person  in  their  behalf,  did  not  nor 
would,  after  the  making  of  the  said  condition  and  specification, 
do  and  perform  the  said  work  upon  the  said  ditch  according  to 
the  said  specification  and  condition,  and  do  and  perform  such 
undertaking  and  contract  in  the  best  workmanlike  manner,  nor 
did  nor  would  keep  the  whole  of  said  work  in  good  order  and 
condition  according  to  the  form  and  effect  of  the  said  specifi- 
cation and  condition  in  that  behalf,  but  on  the  contrary  thereof, 
&c.,  negativing  all  the  undertakings  in  the  condition  and  specifi- 
cation, and  charging  that  in  consequence  the  work  became  ruin- 
ous, &c. 

2d  breach :  That  in  consequence  of  the  unfaithful  and  un- 
workmanlike manner  in  which  the  work  was  completed,  it  did 
not  last  for  the  space  of  ten  years  from  the  time  when  it  was  com- 
pleted, whereby,  &c. 

The  defendants  craved  oyer  of  the  bond,  condition  and  speci- 
fication.    The  latter  are  as  follows  ; 

"Whereas,  the  above  bound  John  J.  Webster,  has  undertaken 
by  contract  to  do  and  perform  certain  work  upon  a  certain  ditch, 
known,  &c.,  according  to  the  specification,  as  is  stated  upon  a 
half  sheet  of  paper  hereto  attached,  for  the  sum  of  four  thousand 
dollars,  one-fourth  to  be  paid  while  the  work  is  progressing,  or 
when  the  work  is  completed,  and  the  balance  at  three  equal  an- 
nual instalments  from  the  time  the  work  is  done  as  specified. 
He  warrants  the  same  to  stand  for  the  term  of  ten  years  from 
the  time  the  same  is  completed.  Now,  if  the  said  John  J.  Web- 
ster shall  do  accordingly  all  matters  and  things  as  stated  in 
said  specification  alluded  to,  and  i'aithfully  do  and  perform  said 
undertaking  or  contract  in  the  best  workmanlike  manner,  and  in 
the  shortest  practicable  time,  then  this  bond  to  be  void,  other- 
wise, &c.  (Signed.)         J.  J.  Webster,  [Seal.] 

Edward  Sims,  [Seal.] 
Specification. 

A  plan  for  the  work  on  the  big  wash,  adopted  by  the  commit- 
tee appointed  by  the  Mayor  and  Aldermen  of  the  town  of  Tus- 
kaloosa, to  contract  for  filling  and  securing  the  same. A  wall 

of  good  large  rock,  or  good  well-burnt  brick,  fixed  on  a  good 
firm  foundRtion,  and  laid  in  good  lime  and  sand  cement  or  mor- 
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tar;  the  wall  to  be  run  at  the  lower  or  north  side  ot*  Broad  sti'cet, 
extending  from  the  extreme  break  near  Mr.  Colgin's  smith  shop 
to  the  extreme  break  towards  Dr.  Tindall's;  the  wall  to  be  at 
least  one  foot  higher  than  the  graduation  of  the  street  the  whole 
extent  on  each  side  the  wash.  Broad  street  to  be  graduated 
east  from  the  wash  as  far  up  as  the  cross  street  between  Dr. 
Tindall's  and  E.  Smith's,  and  the  slope  to  be  regular,  and  gradu- 
ated west  of  said  wash  as  far  as  the  cross  street  near  Col.  Don- 
aldson's with  the  same  gradual  slope,  the  side  walks  to  be  left; 
and  where  the  streets  arc  cut  down  at  the  sides,  to  have  them 
sloped,  and  not  abrupt;  and  to  graduate  College  street  from  Broad 
street  to  Cotton  street,  with  a  gradual  slope.  In  the  graduation 
of  Broad  street  at  the  wash,  to  have  the  fall,  from  the  mouth  of 
the  ditch,  where  the  plank  conductor  is  in  it,  to  the  north  side  of 
Broad  street,  where  the  wall  is  constructed,  about  one  foot  To 
make  a  good  pavement,  well  put  down,  of  rock,  entirely  across 
Broad  street,  where  the  water  passes  from  the  ditch,  at  least 
twenty  feet  wide  the  whole  width  of  the  street.  To  make  ar- 
rangements to  prevent  the  water  falling  abruptly  over  said  wall, 
so  as  to  produce  a  wash  below  the  wall,  and  to  pass  the  water 
freely  off  down  the  wash.  The  work  to  be  commenced  imme- 
diately, and  to  be  performed  in  as  short  a  time  as  practicable, 
and  to  be  warranted  for  ten  years  from  the  time  the  work  is  com- 
pleted, and  to  be  kept  in  good  order  during  that  time.  The 
whole  of  the  work  to  be  left  m  a  good  condition  at  the  end  of  ten 
years;  for  which  they  will  give  four  thousand  dollars,  one-fourth 
of  the  amount  to  be  paid  while  the  work  is  in  progress,  or  when 
it  is  completed,  and  the  balance  in  three  equal  annual  instalments 
from  the  time  the  work  is  done  as  above  specified.  The  under- 
taker giving  bond  with  approved  security  for  the  faithful  per- 
formance of  the  contract." 

The  defendants  demurred  to  the  declaration,  which  was  by 
the  court  overruled. 

The  defendants  then  pleaded  five  pleas. 

1.  After  oyer  of  the  bond,  condition  and  specification,  onerari 
non;  because,  they  say,  that  the  said  John  J.  Webster,  did 
do  all  matters  and  things  as  stated  in  said  specification;  did  at- 
tend to  and  faithfully  do  and  perform  said  undertaking  and  con- 
tract in  the  best  workmanlike  manner  and  shortest  practicable 
time;  and  this,  &c. 
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2.  The  second  plea  avers,  that  the  said  John  J.  Webster  did, 
immediately  after  the  contract  made  between  him  and  the  May- 
or, &.C.,  commence  the  work  in  said  specification  mentioned,  and 
did,  in  a  good  workmanlike  manner,  perform  the  same  in  as  short 
a  time  as  practicable;  and  this,  &c. 

3.  The  third  plea  recites  all  the  conditions  mentioned  in  the 
specification,  (except  that  the  work  was  to  last,  and  did  last  for 
ten  years,)  and  avers   performance  according  to  the  contract. 

4.  Nul  tiel  corporation. 

5.  Onerari  non,  because  they  say  that  said  Webster  did  be- 
gin the  said  work  in  the  said  condition  and  specification  mention- 
ed, and  did  complete  the  same  in  the  shortest  practicable  time,  in 
a  good  workmanlike  manner,  and  did  keep  the  same  in  good  or- 
der and  repair  according  to  the  true  intent,  legal  effect  and 
meaning  of  the  said  condition  and  specifications;  and  of  this,  &c. 

The  plaintiff"  demurred  to  the  three  first  pleas,  and  took  issue  on 
the  two  last.  The  court  sustained  the  demurrers,  and  decided 
the  issue  in  law  in  favor  of  the  plaintiff;  and  the  jury  having  found 
a  verdict  for  the  plaintiff"  for  two  thousand  dollars,  judgment  was 
rendered  accordingly. 

Pending  the  trial,  a  bill  of  exceptions  was  sealed,  from  which 
it  appears  that  testimony  was  offered  tending  to  show  that  the 
work  was  not  done  in  a  workmanlike  manner;  that  the  work  was 
completed  in  1833,  and  was  destroyed  by  a  great  flood  in  1840. 
That  the  last  instalment  had  not  been  paid  to  Webster. 

The  defendants  proved  that  the  marshal  of  the  town  had 
pinned  plank  across  the  aqueduct  to  make  a  pass  way  for  foot 
passengers,  which,  when  it  rained,  had  damned  up  the  water, 
and  prevented  it  from  flowing  through  the  aqueduct  as  it  other- 
wise would  have  done;  and  that  the  witness  being  an  alderman, 
he  spoke  of  it  to  the  Mayor  and  Aldermen,  and  told  them  that  it 
would  produce  injury  to  the  wall. 

Whereupon  the  court  charged  the  jury — 1.  That  whatever 
Webster,  as  principal.  Undertook  to  do,  Sims,  as  his  surety, 
undertook  that  he  would  do.  2.  That  the  delay  of  payment  by 
the  corporation  did  not  excuse  Webster  for  not  doing  the  work, 
or  keeping  it  in  repair,  according  to  the  contract.  3.  That  the 
interference  of  the  marshal  of  the  corporation  with  the  work,  un- 
less by  the  order  of  the  corporation,  did  not  impair  their  right  to 
recover. 
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The  counsel  for  the  defendant  moved  the  court  to  charge  that 
the  jury  might  deduct  the  last  instalment,  if  not  paid,  from  any 
damages  they  might  consider  the  corporation  cntillcd  to;  which 
charge  the  court  refused,  upon  the  ground  that  Webster  could 
maintain  his  action  at  law,  and  that  this  was  not  a  case  for  an  ofl- 
set.     To  all  which  the  defendants  excepted. 

Upon  the  issue  on  the  plea  of  nul  tiel  coj~poration,  the  plain- 
tiff oflcred  no  other  testimony  than  the  several  acts  of  the  Legis- 
lature incorporating  the  town  and  city  of  Tuskaloosa. 

The  assignments  of  error  are — 1  In  overruling  the  dcmuiTcr 
to  the  declaration.  2.  In  sustaining  the  demurrer  to  the  pleas. 
3.  In  finding  the  issue  in  law  ibr  the  plaintiff.  4.  In  the  charges 
given  and  refused. 

Peck  &  Clarke,  for  plaintiff  in  error.  The  declaration  is  bad, 
because  it  does  not  aver  that  the  plaintiff  is  a  corporation,  and 
the  court  cannot  judicially  take  notice  of  it.  [3  B.  &.  P.  40;  6 
Petersdortf's  Ab.  642;  Chitty's  Precedents,  2,  note  E.;  1  Ch. 
Blackstone,  top  page,  86,  note  21;  the  case  of  Madison  College 
at  this  term.]  2.  Because  it  docs  not  sufficiently  aver  perform- 
ance of  conditions  precedent.     [1  Ch.  PI.  309,  16.J 

The  assignment  in  the  second  breach  is  bad,  because  the  war- 
ranty that  the  work  should  stand  for  ten  years,  was  confined  to 
Webster,  the  principal.  For  the  same  reason,  the  demurrers  to 
tlie  pleas  should  have  been  overruled. 

The  court  should  have  permitted  the  jury  to  consider  the  failure 
of  the  plaintiff  to  pay  the  last  instalment  in  their  estimate  of  the 
damage,  not  as  a  set-oft',  but  by  way  of  recoupement.  [4  Wen- 
dall,22,51,  I55;3Hill,N.  Y.  171.]  ' 

Porter,  contra.  It  is  not  necessary,  in  a  suit  by  a  corpora- 
tion, to  aver  that  it  is  a  corporation :  it  is  sufficient  that  it  sues  by 
its  appropriate  name.  [14  Johns.  245;  9  Cowen,  778;  Angel  & 
Ames  on  Cor.  2  Ed.  501.] 

The  three  first  pleas  are  bad,  because  they  do  not  answer  the 
whole  declaration.  [Gould.  PI.  358, 365,  370, 152;  1  Johns.  753; 
2ib.  413;  1  B.  &  P.  455;  3  Bibb,  330;  1  Littell,5;  2  Mass.  97;  1 
Greenleaf,  190.] 

The  issue  u{)on  the  plea  of  nul  tiel  corporation  was  sustained 
by  the  production  of  the  charter,  passed  in  1836,  creating  ♦«  The 
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Mayor  and  Aldermen  of  the  city  of  Tuskaloosa"  a  body  corpo- 
rate by  that  name.  The  question  which  the  defendants  sought 
to  make  could  only  have  been  raised  by  a  plea  averring  an  ouster, 
dissolution,  &c. 

That  a  declaration  is  good  which  avers  a  contract  with  a  cor- 
poration by  a  different  name.  [See  10th  Mass.  300;  13  Johns. 
38;  1  Pen.  115;  5  H.  &  J.  122,  5  Hals.  323;  G  S.&ll.  16;  An- 
gel &  Ames  on  Cor.  503;  I  Ala.  Rep.  243.] 

Independent  of  this  view,  the  act  of  1836,  secures  to  the 
corporation  all  riglits  which  previously  belonged  to  the  Mayor 
and  Aldermen  of  the  town  of  Tuskaloosa,  and  certainly  settles 
this  question. 

The  specification  is  as  much  a  part  of  the  condition  of  the  bond, 
as  if  it  had  been  written  out  at  length,  and  shows  very  clearly 
that  security  was  required  for  all  the  stipulations  entered  into  by 
the  principal.  [1  Hawks,  20;  7  J.  J.  Marshal,  192;  1  Munf.45; 
2  Con.  78;  6  Johns.  49;  5  G.  &  J.  239.]  And  such  a  construc- 
tion must  bo  put  upon  it  as  will  render  the  whole  operative.  [1 
Har.  154,233;  1  Wend.  228;  1  Johns.  C.  319;  3  Fairf.  65.] 

The  contract  of  the  corporation  was  to  pay  in  instalments 
when  the  work  was  completed  according  to  the  contract.  Un- 
til such  performance,  there  was  no  obligation  on  the  corporation 
to  pay;  and,  theiefore,  there  can  be  no  right  to  diminish  the  dam- 
age from  the  omission  to  pay.     [3  H.  &  J.  163.] 

If  the  marshal  of  the  corporation  interfered  with  the  work,  to 
the  injury  of  Webster,  he  is  responsible  to  him.  The  corporation 
is  not  liable,  unless  it  directed  or  authorized  such  interference. 

ORIMOjVD,  J. — The  principal  question  in  this  cause  is,  the 
construction  of  the  covenant — the  plaintiff  in  error  contending 
that  Sims,  the  surety,  did  not,  by  the  covenant  he  entered  into, 
warrant  the  work  to  stand  for  ten  years.  The  interpretation  of 
the  covenant  is  to  be  gathered  from  the  language  employed  by 
the  parties,  considered  in  connection  with  the  subject  matter  of  the 
contract. 

The  corporation  of  Tuskaloosa,  desiring  to  build  a  wall  across 
a  wash  or  gulley,  so  as  to  arrest  its  further  progress,  made  pro- 
posals by  a  written  specification,  describing  minutely  the  work 
to  be  done,  the  manner  and  the  time  within  which  it  was  to  be 
done,  and  the  price  it  was  willing  to  pay  for  it.     The  work  to 
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be  left  in  a  good  condition  at  the  end  of  ten  years,  and  to  be  kept 
in  repair  during  tliat  time;  the  undertaker  to  give  good  security 
for  the  faithful  performance  of  the  contract  The  work  was 
undertaken  by  one  Webster,  who,  jointly  with  the  testator  of  the 
plaintiffs  in  error,  executed  a  penal  bond,  the  condition  of  which 
recites  the  contract  entered  into  by  Webster  with  the  corpora- 
tion, and  refers  to  the  specifications  attached  thereto,  and  pro- 
ceeds— "Now,  if  the  said  John  J.  Webster  shall  do  accordingly 
all  matters  and  things,  as  stated  in  said  specification  alluded  to, 
and  faithfully  do  and  perform  said  undertaking  or  contract  in  the 
best  workmanlike  manner,  and  in  the  shortest  practicable  time, 
then  this  obligation  to  be  void,  otherwise,"  &c. 

It  is  most  undeniable  that  Webster  was  bound  by  this  cove- 
nant to  do  and  perform  all  things  contained  in  the  specification; 
that  was  in  fact  the  contract  between  him  and  the  corporation, 
although  its  most  material  provisions  are  rejxiated  in  the  condi- 
tion of  the  bond  to  which  it  is  annexed,  and  of  wliich  it  forms  a 
part  Webster  then  undertook  that  the  work  should  last  for  ten 
years  from  the  time  of  its  completion;  and,  in  our  opinion,  the 
surety  is  bound  to  the  same  extent.  The  duration  of  the  work 
was  the  most  important  term  of  the  contract,  and  for  the  faithful 
performance  of  the  contract,  surety  was  to  be  given  as  one  of 
the  conditions  on  which  it  was  to  be  let.  When,  therefore,  the 
measure  of  the  liability  of  the  principal  is  ascertained,  that  shows 
the  extent  of  the  liability  of  the  surety. 

The  argument  of  the  counsel  for  the  plaintiffin  error,  that  the 
surety  did  not  intend  to  be  bound  for  the  durability  of  the  work, 
is  founded  upon  the  language  employed  in  the  latter  part  of  the 
condition — "Now,  if  the  said  John  J.  Webster  shall,"  &c.,as  in- 
dicating that  the  surety  was  only  to  be  bound  for  the  performance 
by  Webster  of  the  particular  matters  there  enumerated.  This  por- 
tion of  the  condition  expressly  provides  that  Webster  shall  do  and 
perform  all  matters  and  things  contained  in  said  specification; 
and,  although  afterwards  certain  particulars  are  mentioned, 
which  are  included  in  the  specification,  by  no  fair  rule  of  inter- 
pretation can  this  be  understood  as  limiting  the  previous  portion  of 
the  condition.  The  latter  clause  is  not  repugnant  to,  or  incon- 
sistent with,  the  former;  but  is  merely  snperfluous.  But  if  any 
doubt  were  created  thereby,  the  specification  which  is  in  truth 
the  contract,  shows  tliat  surety  was  to  be  retiuircd  for  its  per- 
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formance;  and  it  would  be  a  strange  rule  of  interpretation  to  per- 
mit a  mere  inference,  conceding  it  to  be  such,  to  overturn  an  ex- 
press term  of  the  •contract,  and  thereby  to  defeat  the  very  ob- 
ject in  view  in  requiring  surety  to  be  jgiven.  The  very  converse 
is  the  true  rule;  doubtful  and  ambiguous  terms  should  be  so  con- 
strued, if  possible,  as  to  give  effect  to  the  clearly  expressed  inten- 
tion of  the  parties.  Sims,  the  surety,  being  bound,  therefore,  to 
the  same  extent  as  tho  principal,  the  court  correctly  sustained  the 
demurrers  to  the  pleas,  which  arc  framed  upon  the  contrary  sup- 
position. 

This  contract  was  made  with  the  Mayor  and  Aldermen  of  the 
town  of  Tuskaloosa;  and  subsequently,-  in  1836,  the  style  of  the 
corporation  was  changed  to  that  of  the  Mayor  and  Aldermen  of 
the  city  of  Tuskaloosa.  The  action  is  brought  by  the  city  au- 
thorities by  this  latter  name,  and  allege  in  the  declaration  that  the 
bond  was  made  to  it  by  the  name  and  style  of  the  Mayor  and 
Aldermen  of  the  town  of  Tuskaloosa;  and  in  our  opinion  this  is 
sufficient.  In  the  case  of  the  Madison  College  v.  Burke,  at  this 
term,  we  held,  that  a  count  upon  a  note  made  to  the  Trustees  of 
the  Manual  Labor  Institute  of  South  Alabama,  without  connect- 
ing the  Madison  College  with  it,  so  as  to  show  a  legal  title  in  the 
instrument  deckired  on,  was  bad. '  In  this  case,  that  is  done  by 
the  allegation  that  the  bond  was  made  to  the  corporation  by  the 
name  in  which  it  was  given.  The  act  of  183!5,  changing  the  cor- 
porate name,  expressly  reserves  to  the  corporation  all  its  rights, 
and  renders  it  responsible  for  its  obligations;  and  such  would  have 
been  the  law  if  no  express  provision  to  that  effect  had  been  made. 
[Corporation  of  Colchester  v.  Seaber,  3  Burr.  1860.]  We  think, 
therefore,  the  declaration  was  sufficient;  and,  for  the  same  reason, 
the  court  did  not  err  in  its  judgment  upon  the  issue  oinul  tielcov' 
poration. 

The  alleged  interference  by  the  marshal  of  the  corporation 
with  the  work,  thereby,  as  contended,  increasing  the  danger  from 
freshets,  cannot  affect  the  corporation,  unless  it  be  shown  that  he 
acted  by  its  direction.  The  master  may  be  liable,  civiliter,  for 
the  acts  of  his  servant  acting  in  the  usual  course  of  his  master's 
business;  or  where,  whilst  engaged  in  his  master's  business,  by 
his  negligence,  he  causes  an  injury  to  another.  [1  Black.  Com. 
429;  Blackburn  v.  Baker,  1  Ala.  Rep.  178.]  Here,  the  act  of  the 
servant  was  wilful,  and  not  in  the  prosecution  of  the  business  of 
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the  corporation :  tho  corporation  is  not,  therefore,  responsible  for 
his  acts,  unless  done  by  its  command. 

It  remains  only  to  consider  the  right  of  the  defendant  below  to 
set  up,  by  way  of  recoupment  of  damages,  the  omission  of  the 
corporation  to  pay  the  last  instalment  agreed  to  be  paid  on  the 
completion  of  the  work. 

It  is  certainly  consonant  to  justice,  that  a  party  should  be  per- 
mitted, when  sued  for  a  breach  of  his  contract,  to  reduce  the 
damages,  by  showing  the  injury  he  has  sustained  by  the  failure 
of  the  other  party  to  comply  with  the  contract  on  his  part,  in- 
stead of  driving  him  to  his  cross  action,  thereby  multiplying  suits 
and  increasing  litigation  without  any  corresponding  benefit. 
This  principle  has  received  the  sanction  of  this  court  in  Greene 
V.  Linton,  [7  Porter,  142,]  in  Hill  v.  Bishop,  [2  Ala.  324,]  and 
in  Craddock  v.  Stewart's  adm'rs,  [at  this  term.]  The  same  doc- 
trine is  asserted  by  the  supreme  court  of  New  York,  in  Batter- 
man  v.  Pierce,  [3  Hill,  171,]  in  an  elaborate  opinion,  where  the 
rule,  and  the  reason  on  which  it  is  founded,  are  stated  with  clear- 
ness and  ability.  We  can  perceive  no  reason  why  the  rule 
should  not  apply  in  this  case.  The  corporation  has  certainly 
not  sustained  the  same  amount  of  damage  it  would  have  done,  if 
it  had  paid  the  full  amount  agreed  to  be  paid  for  the  work;  the 
defendant  should,  therefore,  be  permitted  to  mitigate  the  damage 
by  proof  of  this  fact;  and  for  the  error  of  the  court,  in  refusing  to 
receive  such  testimony,  and  in  charging  the  juiy  that  it  could  not 
go  in  mitigation  of  the  damage  sustained  by  the  corporation,  the 
judgment  must  be  reversed,  and  the  cause  remanded. 


CALVERT  V.  jMARLOW,  surviving  pahtneb,  tc. 

1.  Where  an  inteatatc,  at  the  time  of  his  death,  had  an  account  with  a  bank,  u 
the  depositor  of  money,  and  the  administrator  deposited  in  the  bank  his  letters 
of  administration,  which  entitled  him  to  check  for  the  money,  though  he  per 
initted  it  to  remain  there  to  intestate's  credit :  Held,  that  there  was  not  such  a 
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reception,  ot  control  of  the  mon<5y,  as  tnade  the  administrator  liable,  indivi. 
dually,  to  an  action  for  money  had  and  received. 

■2.  Where  one  partner  commingles  the  money  of  the  firm  with  his  own  cash,  so 
that  it  cannot  be  distinguished,  he  is  charjrcable  pro  tanio  in  an  account  with  his 
copartners,  as  for  a  conversion;  and  if  in  such  case  the  money  come  to  the 
hands  of  the  administrator  of  tiie  partner  converting  it,  it  seems,  that  an  ac- 
tion against  him  for  money  had  and  received,  cannot  be  supported  by  the  sur- 
viving  members  of  the  firm. 

3.  Semble:  An  action  of  assumpsit  cannot  be  maintained  by  a  surviving  partner 
against  the  representative  of  a  deceased  copartner  for  the  recovery  of  a  debt 
due  by  the  latter  to  the  firm,  or  for  nionej'  in  hand  at  the  time  of  his  death  ; 
unless  the  partnership  accounts  liave  been  settled,  and  a  balance  struck.  The 
remedy  in  such  case,  is  in  equity. 

Writ  of  error  to  the  County  Court  of  Mobile. 

The  defendant  in  error,  as  surviving  partner  of  Charles  Ham- 
mond, dec'd,  declared  against  the  plaintiff,  in  assumpsit,  for  money 
had  and  received,  &c.  The  cause  was  tried  on  the  general  is- 
sue, a  verdict  returned  for  the  plaintiff  for  eleven  hundred  and 
one  dollars  and  four  cents,  and  a  judgment  was  rendered  accord- 
ingly. On  the  trial,  the  defendant  excepted  to  the  ruling  of  the 
court.  It  appears,  that  in  June,  1841,  the  plaintiff  and  Ham- 
mond formed  a  co-partnership  in  the  drug  business,  in  the  city  of 
Mobile,  and  in  March,  1842,  the  latter  died;  that  for  sometime 
previous  to  that  event,  the  pi aintifi' attended  almost  entirely  to  the 
business  of  the  firm:  Further,  that  Hammond  had  been  engaged 
in  the  drug  business  for  some  years  previous  to  the  formation  of 
the  partnership,  but  with  the  exception  of  the  store  and  its  profits, 
he  was  not  known  to  be  in  possession  of  any  property,  saving 
one  negro,  which  he  had  sold.  The  plaintiff  also  proved  by  the 
books  of  the  branch  bank  at  Mobile,  that  Hammond  had  kept  an 
account  there  for  several  years,  in  his  own  name — that  in  June, 
1840,  he  had  upwards  of  $1,900  to  his  credit,  and  in  June,  1841, 
upwards  of  $1,300;  and  that  the  deposits  afterwards  made,  were 
made  from  the  10th  of  December,  1841,  to  the  18th  March,  1842. 
The  firm  kept  no  account  in  the  bank  in  the  partnership  name, 
but  at  the  time  of  Hammond's  death,  there  was  $1,200  to  his 
credit  upon  its  books,  and  for  the  recovery  of  this  sum,  the  plain- 
tifTs  action  was  brought.  It  was  proved  further,  that  the  de- 
defendant  had  administered  on  the  estate  of  Hammond,  and  filed 
his  letters  of  administration  in  bank,  in  consequence  of  which,  the 
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money  was  subject  to  his  check,  though  it  still  remained  in  bank, 
charged  to  the  credit  olthe  intestate.  The  defendant  prayed  the 
court  to  charge  the  jury  as  follows:  1.  If  they  believed  that 
Charles  Hammond  died,  leaving  to  his  credit  the  amount  sued 
for,  and  the  same  was  never  received  by  the  defendant,  but  still 
remained  in  bank  to  the  intestate's  credit,  then  the  plaintiffcould 
not  recover  in  this  action.  2.  That  under  the  evidence,  the  plain- 
tiff as  surviving  partner,  could  not  recover  in  this  form  of  action, 
the  money  collected  and  deposited  in  bank  by  the  intestate. — 
3.  That  if  they  believed  the  defendant  received  the  money  as 
the  administrator  of  Hammond,  then  the  plaintiffcould  not  reco- 
ver the  same  in  this  suit  as  a  surviving  partner.  All  of  which 
charges  the  court  refused  to  give;  but  charged  the  jury,  1.  If  they 
believed  the  money  deposited  in  bank  was  a  fund  to  which  the 
plaintiff  had  a  right  as  surviving  partner,  and  the  depositing  the 
letters  of  administration  by  the  defendant  in  Bank,  was  equiva- 
lent in  effect  to  a  payment  of  the  money  by  the  bank  to  the  de- 
fendant, and  a  re-deposit  by  him,  then  the  plaintiff  ought  to  reco- 
ver. 2,  If  they  believed  that  the  money  in  question  was  a  fund 
to  which  the  plaintiff  had  a  right  as  surviving  partner,  then  the 
fact,  that  it  had  lx?en  deposited  by  Hammond,  and  had  come  to 
the  possession  of  his  administrator,  as  such,  would  constitute  no 
defence  in  this  action. 

J.  A.  Campbell,  for  the  plaintiff  in  errdr,  contended  that  Ham- 
mond, by  depositing  the  money  in  the  bank  to  his  mdividual  cred- 
it, even  conceding  that  it  was  once  the  property  of  the  firm,  di- 
vested the  plaintiff's  right  to  it,  and  amounted  to  a  convei*sion  of 
it  to  the  depositor's  use;  and  under  such  circumstances,  an  action 
for  money  had  and  received,  could  not  be  maintained.  [2  Ves. 
Rep.  582;  0  id.  490;  11  id.  377;  1  J.  &,  Walker's  Rep.  241;  17 
Wend.  Rep.  94.] 

Dargan,  for  the  defendant.  The  defendant  below  could  have 
checked  the  money  out  of  the  bank;  and  for  all  purposes  it  must 
be  considered  as  in  the  same  predicament,  as  if  it  was  in  his  ac- 
tual possession,  so  as  to  make  him  liable  to  the  present  action. 

COLLIER,  C.  J. — To  maintain  the  action  for  money  had 
and  received,  it  is  said  that  it  must  be  proved  that  the  money 
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came  into  the  defendant's  hands,  or  a  state  of  facts  must  be  shewn 
from  which  this  is  inferrable.  [2  Starkie's  Ev.  106;  2  Saund.  on 
PI.  and  Ev.  672.]  And  further,  that  at  the  time  of  its  receipt,  the 
plaintiff  was  entitled  to  it;  for  the  reason  that  a  chose  in  action  is 
not  assignable.  [2  Saund.  on  PI.  and  Ev.  673.]  Let  us  apply 
these  principles  to  the  case  before  us.  At  the  time  of  Hammond's 
death,  the  books  of  the  bank  show,  that  the  sum  of  twelve  hun- 
dred dollars  was  there  remaining  to  his  credit,  it  was  also  proved 
that  the  defendant  administered  on  his  estate,  and  deposited  the 
letters  of  administration  in  the  bank;  upon  the  authority  of  which, 
he  might  have  checked  out  the  money,  though  it  was  still  stand- 
ing to  intestate's  credit.  These  facts,  so  far  from  showing  a  re- 
ceipt of  money  by  the  defendant,  positively  negative  the  fact. — 
True,  he  may,  if  he  think  proper,  withdraw  the  amount  of  his 
intestate's  deposit  from  the  Bank,  yet  until  he  does  so,  he  cannot 
be  said  to  have  received  it.  The  fact  that  the  plaintiff  claimed 
the  money  as  belonging  to  the  firm,  of  which  he  was  surviving 
partner,  may  have  prevented  its  withdrawal  by  the  defendant,  so 
as  to  leave  the  plaintiff  to  controvert  the  right  to  it  with  the  bank. 
If  the  intestate  had  made  an  individual  the  depository  of  his  mo- 
ney, who  upon  the  defendant's  becoming  administrator,  promised 
to  pay  it  to  him  when  requested,  could  the  plaintiff  have  maintain- 
ed an  action  previous  to  its  actual  receipt?  The  case  supposed, 
is  really  more  favorable  to  the  plaintiff  than  the  case  made  by  the 
record;  for  there,  it  is  conceded  there  was  a  promise  to  the  ad- 
ministrator, but  here,  there  is  a  mere  regulation  of  the  bank,  sub- 
ject to  modification  by  its  directory.  It  is  difficult  to  conceive 
why  the  deposit  in  the  bank  should  be  regarded  as  cash  until  the 
defendant  had  withdrawn  it,  had  it  passed  to  his  credit,  or  in  some 
manner  received  the  benefit  of  it.  [Cowp.  Rep.  565;  3  M.  &  S. 
Rep.  344;  5  Taunt.  Rep.  657,  815.]  True,  banks  may  generally 
be  more  prompt  in  meeting  their  engagements;  yet,  this,  it  is  pre- 
sumed, will  not  be  sufficient  to  give  to  their  liabilities  in  this  re- 
spect, a  different  consideration  than  is  accorded  to  those  of  indi- 
viduals who  are  equally  able  to  make  good  their  promises. 

The  action  in  the  present  case  is  in  form  ex  contractu,  and  if 
the  defendant  were  to  die  before  judgment,  it  might  at  the  option 
of  the  plaintiff,  be  revived  against  his  personal  representatives; 
yet,  if  the  defendant  was  to  resign  his  administration,  be  removed 
or  die,  the  deposit  now  in  bank  would  become  subject  to  the  check 
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of  the  administrator  de  bonis  non  of  Hammond.  This  view  in  it- 
self shows  that  the  pro|>erty  in  the  money  did  not  vest  in  the  de- 
fendant by  placing  in  bank  a  copy  of  the  letters  of  administration; 
this  was  a  mere  authority  to  collect  the  choses  in  action  of  his  in- 
testate, but  did  not  make  him  liable  for  them  as  cash,  until,  as  we 
have  seen,  they  were  actually  realized  by  him,  or  they  were  in 
some  way  appropriated  to  liis  use. 

Again;  to  entitle  the  plaintiff'  to  recover,  conceding  that  his 
action  is  maintainable,  should  not  the  proof  show,  that  the  entire 
sum  for  which  it  is  sought  to  charge  the  defendant,  was  the  mo- 
ney of  Hammond  dt  Marlow,  kept  separate  and  distinct  by  the 
intestate,  so  as  to  be  susceptible  of  identification.  If  the  receipts 
of  one  member  of  a  firm  have  been  so  commingled  with  his  own 
cash,  that  they  cannot  be  followed  or  distinguished,  he  is  consi- 
dered as  having  converted  them,  and  is  chargeable  pro  tanto  in 
an  account  with  liis  co-partners.  And  if  such  is  the  fact  in  re- 
spect to  the  money^  in  question,^  Jfti  action  for  money  had  and 
received,  would  UDt  lie  against  the  defendant,  although  the  money 
had  actually  come  to  his  hands;  for  in  such  case  he  would  have 
received  it,  not  for  the  use  of  the  plaintiff',  but  to  enable  himself 
to  administer  his  intestate's  estate.  [Kip  v.  The  Bank  of  New- 
York,  10  Johns.  Rep.  G3.] 

It  is  true,  the  defendant  is  not  sued  as  administrator,  yet,  as  he 
is  sought  to  be  charged  in  virtue  of  the  rights  which  are  confer- 
red upon  him  as  such,  we  will  inquire  whether,  as  the  representa- 
tive of  Hammond,  he  is  suable  at  law  ujX)n  the  case  stated  in  the 
bill  of  exceptions.  It  is  said,  that  on  the  death  of  one  partner,  the 
survivor  is  entitled  to  all  the  choses  in  action,  and  other  evidences 
of  debt  belonging  to  the  firm.  They  must  be  collected  in  his 
name;  and  he  is  entitled  to  the  exclusive  custody  and  control  of 
them;  the  books  of  account  are  incident  to  the  debts  or  choses  in 
action;  and  whoever  is  entitled  to  the  one,  is  of  course,  entitled  to 
the  other.  The  right  of  action  may  be  said  to  be  transferred  to 
the  surviving  partner  in  relation  to  partnership  demands;  but  he 
is  liable  to  account  to  the  representatives  of  his  deceased  co-part- 
ner. [Murray  v.  Mumford,  G  Cow.  Rep.  441;  Case  v.  Abeel,  1 
Paige's  Hop.  308;  Egberts  v.  Wood,  3  id.  520.]  And  upon  the 
ground  that  the  legal  rights  and  liabilities  of  the  firm  are  devolved 
upon  the  surviving  partner,  it  has  been  decided  that  he  may  main 
tain  detinue  against  the  representatives  of  tlic  deceased  partner 
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for  the  books  of  account  and  other  evidences  of  debt  belonging  to 
the  partnership.     [Murray  v.  Murnlbrd,  supra.'] 

But  assuming  that  the  plaintift' could  make  it  appear  that  the 
money  was  the  property  of  the  partnership,  and  had  not  been 
converted,  so  as  to  prevent  it  from  being  distinguished  from  other 
cash  of  the  intestate,  and  no  action  at  law  can  be  supported.  It 
has  been  so  oi'tcn  decided  as  to  be  no  longer  disputable,  that  an 
action  of  assumpsit  docs  not  lie  by  one  partner  against  another, 
unless  the  partnership  accounts  be  settled,  and  a  balance  struck. 
[Oseas  v.  Johnson,  1  Binn.  Rep.  191;  Carey  v.  Brush.  2  Caine's 
Rep.  293;  Andrews  v.  Allen,  9  Serg't  &  R.  Reps.  241;  Westerlo 
V.  Evertson,  1  Wend.  Rep.  532;  Williams  v.  Henshaw,  12  Pick. 
Rep.  378;  Hobart  v.  Howard,  8  Mass.  Rep-  304;  Niven  v.  Spick- 
erman,  et  al.  15  Johns.  Rep,  401.]  The  law  upon  this  point  is 
laid  down  by  a  text  writer  of  high  authority,  thus:  "When  mo- 
ney is  due  fi'om  one  partner  to  another,  by  simple  contract  on  the 
partnership  account,  payment  except  in  a  few  special  cases,  can 
only  be  enforced  by  application  to  a  court  of^quity,  upon  a  bill 
filed  for  nn  account,  and  a  dissolution  of  the  partnership.  Courts  # 
of  law  will  not  entertain  suits  of  this  nature,  because  it  would  be 
useless  for  one  partner  to  recover  what,  upon  taking  a  general 
account  amongst  all  the  partners,  he  might  be  liable  to  refund: 
frustra  peteiit  quod  mox  restiturus  esset.  [Collyer  on  Part. 
143.  See,  also,  Grigsby's  ex'r  v.  Nance;  3  Ala.  Rep.  347.]  The 
rule,  it  is  true,  may  be  said  to  have  its  exceptions,  but  the  mere 
dissolution  of  the  partnership,  wdiethcr  by  death  or  otherwise,  does 
not  make  it  inapplicable;  and  a  debt  due  from  a  deceased  partner, 
as  a  partner,  or  money  in  hand  at  the  time  of  his  death,  can  no 
more  be  I'ecovered  of  his  administrator  than  it  could  of  the  intes- 
tate. To  such  a  case,  the  reason  of  the  rule  applies  with  all 
force.  Upon  the  assumption  that  Hammond  was  only  liable  to 
the  plaintiiffor  the  money  of  the  partnership  received  by  him,  as 
for  a  debt,  we  think  it  necessarily  follows,  that  the  action  was 
misconceived. 

Without  attempting  to  consider  with  particularity  the  ruling  of 
the  county  court  to  the  jury  in  the  charges  given  and  refused,  it 
may  be  remarked,  that  it  will  be  obvious  upon  the  slightest  exa- 
mination, that  the  law  was  expounded  differently  from  what  we 
have  laid  it  down.  The  consequence  is,  that  the  judgment  is  re- 
versed, and  the  cause  remanded. 
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BEAN  V.  CABBANESS. 

1.  A  debt  due  from  a  bankrupt,  and  oilier  persons  a?  partners,  may  be  set-off 
against  a  dcmtind  due  (otbe  bankru^tt  iridivid'iull}',  although  lhe«uil  i«  in  the 
name  of  the  bankrupt's  ast^ignee. 

Writ  of  error  to  the  Circuit  Court  of  Franklin  county. 

Assumpsit  by  Cabbaness,  as  the  assignee  in  bankruptcy,  of  one 
Simpson  against  Bean,  to  recover  a  sum  of  money  due  by  ac- 
count. 

The  defendant,  under  a  plea  of  set-off,  offered  a  note  in  evi- 
dence made  by  Simpson,  the  bankrupt,  in  the  firm  name  of  Simp- 
son &,  Co.  The  note  was  past  due  Avhen  the  account  sued  on 
was  contracted.  The  plaintiff  resisted  the  set-ofl'on  the  ground 
that  the  note  was  executed  by  Simpson  in  the  firm  name,  and  not 
in  his  mdividual  capacity.  The  court  rejected  the  note,  and  this 
is  now  assigned  as  error. 

NooE,  for  the  plaintiff  in  error,  insisted,  that  if  the  suit  was  in 
the  name  of  Simpson,  the  note  would  be*a  good  set-off,  and  that 
his  bankruptcy  could  not  affect  this  right. 

Silas  Parsons,  contin,  argued,  that  the  facts  of  this  case  in- 
volved the  same  principles  as  decided  in  Von  Phcel  v.  Connelly, 
[9  Porter,  452.]  Besides  this,  under  the  bankrupt  act,  the  credi- 
tors of  Simpson  have  a  right  tliat  his  individual  assets  shall  be 
applied  to  his  mdividual  debts,  and  not  exhausted  in  paying  those 
of  the  firm. 

GOLDTHWAITE,  J. — It  is  said,  the  principle  which  should 
govern  this  case,  is  identical  with  that  presented  in  Von  Pheel  v. 
Connelly,  [9  Porter,  4,'52.]  There  tlic  plaintiff  was  the  assignee 
of  a  note  due  to  one  j^artner,  and  it  was  attempted  to  enforce  as 
a  set-off,  a  debt  due  to  the  defendants,  from  a  firm  of  which  he 
was  a  member.  However  the  argument  to  sustain  that  decision, 
may  sup{X)rt  the  rejection  of  the  set-off  here,  it  is  clear,  the  facts 
have  litde  resemblance.     Altliough,  under  our  statute,  which  per- 
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mits  the  assignments  of  promissory  notes,  the  transfer  is  clogged 
with  the  sets-offthen  held  by  the  maker,  yet,  in  general,  the  right 
of  set-off  is  given  in  all  cases  where  there  are  muftual  demands; 
in  other  words,  it  subjects  the  plaintiff  to  this  claim  whenever  he 
would  be  individually  liable  to  an  action  at  the  suit  of  the  defend- 
ant. In  such  a  case,  there  is  no  reason  for  the  expense  of  two 
suits,  for  all  the  matters  in  controversy  can  as  well  be  determin- 
ed by  one.  If  then  the  suit  was  by  Simpson,  it  cannot  be  denied 
that  the  set-off  ought  to  be  allowed;  and  the  right  of  the  defendant 
to  insist  on  it,  would  arise  out  of  the  liability  of  Simpson  to  an  in- 
dividual suit  on  the  demand  against  the  partnership.  [Pitcher  v. 
Patrick,  Minor,  321;  Traun  v.  Graham,  9  Porter,  456;  Carson 
V.  Barnes,  1  Ala.  Rep.  93.]  We  do  not  well  see  how  the  fact 
of  bankruptcy,  and  the  assignment  consequent  upon  it,  can  affect 
this  right  of  the  defendant.  [Lord  Lanesborough  v.  Jones,  1 
P.  Wms.  326.] 

It  is  said,  however,  that  the  individual  assets  of  the  bankrupt 
are  to  be  first  applied  to  the  discharge  of  his  individual  debts,  but 
we  apprehend  a  debt  due  from  him  as  the  member  of  a  firm,  is 
as  much  an  individual  debt  as  any  one  he  can  owe.  It  is  true, 
there  is  an  equitable  rule  w'hich  w'ould  compel  the  partnership 
funds  to  be  exhausted  for  partnership  debts,  but  before  an  indi- 
vidual creditor  can  claim  any  benefit  from  it,  he  must  show  that 
there  are  such  assets  which  can  be  pursued.  Here  there  is  no 
proof  to  warrant  the  belief  of  the  existence  of  such  assets,  even  if 
a  court  of  law  was  competent  to  arrest  their  due  application. 

We  are  satisfied  the  defendant  was  entitled  to  his  set-off,  and 
therefore,  the  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded. 
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STRONG  V.  STRONG. 

I.  A  father,  by  deed,  conveyed  cprtain  slaves  to  his  son,  stipulating  at  the  time, 
by  parol,  for  the  possession  of  the  slaves  during  hi^  life,  and  retained  the  pos. 
session  about  sixteen  years,  when  the  siin  obtained  the  possession  of  one  of 
them  without  the  father's  consent.  The  father  having  brought  an  action^io 
recover  the  slave — Held,  1ft.  That  as  between  him  and  his  son,  no  length  of 
time  would  ripen  his  possession  into  a  title,  unless  it  was  lield  by  him  advene 
to  the  title  of  his  son.  2d.  That  to  show  the  character  of  the  possession,  it 
was  competent  for  the  son  to  prove  the  parol  agreement  relating  to  it. 

3.  In  trover,  the  meapurc  of  damages  is  the  injury  actually  sustained  ;  therefore, 
in  an  action  brought  for  the  conversion  of  a  slave,  if  the  plaintiff  has  but  a 
life  estate  in  the  slave,  the  measure  of  damages  4s  not  the  value  of  the  slave,  but 
the  value  of  the  pininliff's  interest  in  the  slave. 

Errok  to  the  Circuit  Court  of  Fayette. 

Trover  by  the  defendant  against  tlie  plaintiflf  in  error  for  a 
slave. 

Upon  the  trial,  as  appears  by  a  bill  of  exceptions,  the  plaintiff 
proved  possession  of  the  slave  for  fifteen  or  sixteen  years,  before 
the  commencement  of  the  suit,  a  demand  of  the  slave  and  refu- 
sal to  deliver  him  by  the  defendant,  and  rested  his  cause.  The 
defendant  then  read  in  evidence,  a  deed  made  by  the  plaintiff,  on 
the  31st  of  March,  1818,  in  the  State  of  Missouri,  by  whicli,  in 
consideration  of  natural  love  and  aflection,  he  conveyed  to  tho 
defendant  and  his  wife,  several  slaves,  the  one  in  controversy  be- 
ing among  the  number,  and  recited  in  the  deed,  that  he  had  put 
the  donees  in  full  possession,  by  a  delivery  to  their  agent,  Isaac 
Brewer, 

Also,  a  deed  made  by  the  plaintiff  on  the  1st  April,  1818,  by 
which  he  acknowledged  that  he  had  hired  the  slaves  conveyed 
by  the  deed  above  mentioned,  from  Isaac  Brewer,  agent  for  the 
defendant  and  his  wife,  for  one  year,  and  in  consideration  there- 
of, agreed  to  pay  the  taxes  on  the  slaves,  to  clothe  them,  and  do 
the  smith's  work  of  said  Brewer. 

The  defendant  also  read  the  deposition  of  Brewer,  who  proved 
that  at  the  time  of  the  execution  of  the  deed,  the  defendant  lived 
in  Greorgia,  that  he  had  tlie  deed  in  his  possession  for  several  years.^ 
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That  the  negroes  were  delivered  to  him  when  the  deed  was  made, 
but  that  he  did  not  remove  them  from  the  house  of  the  plaintiff. 
They  were  not  delivered  to  witness  at  the  end  of  the  year.  In 
answer  to  a  question  put  by  the  plaintiff,  the  witness  stated  that 
the  donor  was  to  keep  the  slaves  during  his  life,  unless  he  thought 
proper  to  deliver  them  up.  That  it  was  named  that  the  old  man 
might  keep  the  negroes  to  wait  on  him  his  life  time,  and  not  to 
dispose  of  them.  At  the  time  this  deed  was  made,  the  plaintiff 
made  other  deeds  of  gift  to  his  other  ciiildren.  It  was  proved 
that  he  was  a  very  aged  and  infirm  man,  having  been  a  soldier  in 
the  revolution. 

The  defendant's  counsel  moved  the  court  to  exclude  from  the 
jury  all  that  portion  of  the  testimony  of  Brewer,  which  went  to 
show  that  the  plaintiff  was  to  have  a  life  estate  in  the  slave,  upon 
the  ground  that  it  was  to  contradict  the  deed  by  parol  evidence, 
but  the  court  refused  to  exclude  it  on  the  ground  that  it  was  the 
testimony  of  the  defendant's  witness. 

The  court  then  charged  the  jury,  that  if  they  believed  the 
agreement  by  which  the  plaintiff  was  to  retain  the  possession  of 
the  slave  during  his  life,  was  made  at  the  same  time  with  the  deed, 
they  must  regard  it;  and  if  they  believed  the  plaintiff  had  a  life  es- 
tate, they  must  find  for  him. 

The  defendant's  counsel  asked  the  court  to  charge  the  jury,  that 
though  they  should  believe  there  was  a  contract  by  which  the 
plaintiff  might  retain  the  slave  during  his  life  time,  and  that  he 
was  old  and  infirm,  they  might  assess  the  damages  to  less  than 
the  full  value  of  the  slave,  which  charge  the  court  refused  to  give; 
to  all  which  the  defendant  excepted,  and  which  he  now  assigns 
as  error. 

L.  Clarke,  for  the  plaintiff  in  error,  cited  2  Stew.  276;  5  Bin- 
ing,  557;  1  Ala.  Rep.  684;  8  Pickering,  51,  Dall.  275. 

Huntington,  contra,  insisted,  that  although  the  court  may 
have  erred,  this  court  will  not  reverse  the  judgment,  because  it  is 
shown  that  the  plaintiff  had  possession  such  a  length  of  time  as  to 
give  title.  He  cited,  2  Ala.  Rep.  555;  3  Litt.  136;  5  id.  281;  3 
H.  &Munford,  57;  5  Cranch,  361;  8  Cowen,  589. 

ORMOND,  J. — It  is  contended  by  the  counsel  for  the  defend- 


JANUARY  TERM,  1844.  347 


Strong  V.  Strong. 


ant  in  error,  that  although  the  court  may  have  erred  in  its  charge 
to  the  jury,  yet  as  it  is  evident  from  the  record,  that  the  plaintiff  is 
entitled  to  recover,  this  court  will  not  reverse  the  judgment 

This  supposition  is  derived  from  the  long  continued  possession 
of  the  slave  by  the  defendant  in  error.  As  the  absolute  title  to 
the  slave  in  controversy,  is  shown  to  be  in  the  son,  as  between  him 
and  his  father,  no  length  of  time  would  bar  a  recovery,  unless  the 
possession  of  the  father  was  adverse  to  that  of  the  son.  If  the 
possession  of  the  former  was  by  the  acquiescence  or  permission  of 
the  latter,  it  was  not  inconsistent  with  the  title  remaining  in  the 
son;  and  although,  as  against  creditors  or  purchasers  without  no- 
tice, the  possession  of  the  father  would  be  evidence  of  title,  in  a 
contract  with  the  son,  he  is  cstop|x;d  by  his  deed,  from  denying 
that  the  title  is  not  in  the  latter,  unless  he  shows  that  he  has  held 
the  slave  adversely  to  him,  a  sufficient  length  of  time  for  the  sta- 
tute of  limitations  to  operate  a  bar  to  a  recovery. 

Whether  he  did  hold  adversely,  or  by  tlie  consent  of  the  son, 
and  in  subordination  to  the  deed,  was  a  question  to  be  determin- 
ed by  the  jury,  and  in  this  point  of  view,  and  to  show  the  charac- 
ter at  least,  of  the  commencement  of  the  possession,  the  testimony 
of  the  witness  Brewer,  was  competent. 

There  is  an  intrinsic  difficulty  in  ascertaining  the  value  of  a 
life  estate  in  a  slave,  as  it  depends  on  so  many  contingencies. — 
This  the  plaintiff  may  always  prevent,  by  bringing  the  action  of 
detinue,  when  the  jury  may  compel  the  restoration  of  the  proper- 
ty by  assessing  the  damages  to  its  value.  If,  however,  he  brings 
trover,  he  can  only  recover  damages  to  the  actual  extent  of  the 
injury  he  has  sustained.  The  court,  in  effect,  told  the  jury,  that 
the  measure  of  damages  was  not  the  injury  actually  sustained, 
but  that  assuming  the  title  of  the  plaintiff  to  be  a  life  estate  only, 
they  might  find  the  value  of  the  slave  in  damages. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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1.  Where  a  suit  is  commenced  by  attachment,  the  attaclimcnt  is  the  initiatory 
process  in  the  cause,  and  the  'deicndant  caimot,  by  demurring,  bring  its  defects 
to  the  view  of  the  court,  or  avail  himself  of  a  variance  between  it  and  the  de. 
claration;  consequently  a  revising  court  will  not  look  behind  the  declaration  to 
ascertain  wliether  the  suit  is  brought  for  a  less  sum  than  the  primary  court  could 
iake  jurisdiction  of,  unless  the  question  was  there  regularly  presented. 

Writ  of  error  to  the  Circuit  Court  of  Wilcox. 

In  January,  1842,  the  defendant  in  error  caused  an  attachment 
to  be  issued  by  a  iustice  of  the  ])eace  of  Wilcox,  for  the  sum  of 
thirty-seven  90-100  dollars  against  the  estate  of  the  plaintiff's,  re- 
turnable to  the  circuit  court.  The  declaration  is  for  goods,  wares 
and  merchandize  sold  and  delivered;  work  and  labor  done;  money 
lent  and  advanced,  &c.;  inoney  had  and  received;  and  an  ac- 
count stated.  For  each  of  these  causes,  the  declaration  charges 
an  indebtedness  of  thirty-seven  90-100  dollars.  The  defendant 
demurred  to  the  attachment  and  declaration,  and  his  demurrer 
being  overruled,  he  pleaded  payment,  non-assumpsit,  and  the  sta- 
tute of  limitations.  On  these  pleas,  issues  were  joined,  which 
were  tried  by  a  jury,  who  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  forty-seven  74-100  dollars,  and  a  judgment 
was  rendered  accordingly. 

Sellers,  for  the  plaintiffin  error. 
Dear,  for  the  defendant. 

COLLIER,  C.  J. — It  is  a  settled  principle  in  this  court,  that 
the  defendant  cannot,  by  a  demurrer,  object  to  the  writ  or  initia- 
tory process  in  a  cause,  whether  the  action  be  commenced  by  a 
capias  or  summons  against  the  person,  or  an  attachment  against 
his  estate.  The  demurrer,  then,  did  not  bring  before  the  court 
the  attachment  in  the  present  case,  and  the  declaration  being  un- 
questionably good,  it  was  properly  overruled. 

The  statute  of  1807  enacts,  "If  any  suit  shall  be  commenced 
in  any  court  for  a  less  sum  than  such  court  can  legally  take  cog- 


^Ai^'lUR  Y^TEKM,  1844. _S49 

Robt'rts  V.  Burke. 


nizance  of,  or  if  any  person  shall  demand  a  greater  sum  than  is 
due,  on  purpose  to  evade  this  act,  in  cither  case,  the  plaintiif  shall 
be  non-suited,  and  pay  costs:  Provided  always,  tiint  if  the  plaiotif!^ 
or  any  other  person  for  him,  \\\\\  mnlic  nn  affidavit  (to  be  filed  in 
the  clerk's  office,)  that  the  sum  lor  which  the  s;iit  sh.all  be  brought, 
is  really  due,  but  that  want  of  proof,  or  that  the  time  limited  for 
the  recovery  of  any  article,  bars  a  recovery,  in  that  case,  such 
plaintiffshall  have  a  verdict  and  judgment  for  what  appears  to  be 
legally  proved,  any  thing  to  the  contrary  notwithstanding."  In 
Cummings  v.  Edmundson,  adin'r,  [5  Porter's  Rep.  145,]  this 
court  say  the  act  cited  "contemplates  two  distinct  classes  of  cases, 
in  one  of  which  the  court  trying  the  cause  has  no  discretion,  but 
must  non-suit  the  piaintiti';  but  in  the  other,  it  is  not  made  obliga- 
tory so  to  proceed,  unless  it  shall  appear  that  a  sum  is  demanded 
beyond  what  is  due,  on  purpose  to  evade  the  actr  In  the  case 
before  us,  the  attachment  and  affidavit  claim  a  less  sum  than  the 
circuit  court  could  legally  take  cognizance  of;  the  defendant 
might,  for  this  cause,  have  moved  to  non-suit  the  plaintiff,  or  the 
court  of  its  own  motion  might  have  caused  such  a  judgment  to 
be  entered.  But  it  was  competent  for  the  defendant  to  waive 
all  defects  in  the  original  process,  or  to  dispense  with  it  entirely; 
and  such  we  think  was  the  legal  effect  of  the  demurrer  and  pleas 
to  the  declaration.  The  attachment,  then,  being  placed  out  of 
view,  the  several  sums,  expressed  in  the  declaration,  were  suffi- 
cient in  the  aggregate  to  give  the  court  jurisdiction,  and  prevent 
a  non-suit  under  the  statute. 

This  conclusion  is  not  opposed  by  the  familiar  principle,  that 
consent  cannot  give  jurisdiction.  That  question  docs  not  arise 
in  the  posture  in  which  this  case  is  presented.  The  declaration 
we  have  seen,  is  unobjectionable,  and  by  demurring,  the  defend- 
ant made  it  impossible  for  tliis  court  to  look  to  the  attachment. 

The  judgment  must,  therefore,  be  affirmed. 
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WALKER,  ET  AL.  V.  THE  STATE. 

1.  W.  enters  into  a  recognizance  with  H.  and  as  his  surety,  for  his  appearance  at 
the  next  term  of  a  Circuit  court,  to  be  held  on  tlie  4th  Monday  of  March.  Sub- 
sequently, the  time  of  holding  the  court  is  changed  to  the  first  Monday  in  March, 
when  the  recognizance  is  estreated.  Held,  that  the  legal  effect  of  the  recogni- 
zance is  to  appear  at  the  next  court,  and  that  it  is  not  avoided  by  the  change  in 
the  time  of  holding  the  court. 

Writ  of  error  to  the  Circuit  Court  of  St.  Clair  county. 

Sci.fa.  on  a  judgment  nisi  rendered  on  a  forfeited  recogni- 
sance. Walker  entered  into  a  recognizance  with  Wm.  Hale, 
conditioned  that  the  latter  should  appear  at  the  then  next  term 
of  the  circuit  court  to  be  held  for  St.  Clair  county,  on  the  4th 
Monday  of  March.  The  legislature  subsequently  changed  the 
time  of  holding  that  court,  to  the  first  Monday  of  March,  on 
which  day  Hale  was  called  on  his  recognizance,  and  failing  to 
appear,  it  was  forfeited,  and  judgment  nisi  rendered,  which  be- 
ing made  final,  Walker  prosecutes  this  writ  of  error,  and  assigns 
as  error,  the  judgment  as  erroneous,  and  not  warranted  by  the 
recognizance. 

Rice,  for  the  plaintiff" in  error. 
The  Attorney  General,  contra. 

GOLDTHWAITE,  J.— The  legal  aflbct  of  this  recognizance 
is,  that  the  party  undertakes  to  render  himself  at  the  next  term  of 
the  court.  It  cannot  be  tolerated  that  the  public  convenience 
shall  be  made  to  depend  on  stipulations  of  bail,  nor  public  justice 
defeated  upon  the  idea  that  the  time  of  appearance  is  considered 
as  essential  in  engagements  of  this  description.  We  consider 
the  recognizance  as  equally  binding,  whether  the  court  is  held 
on  the  day  named,  or  its  time  of  session  is  changed  by  compe- 
tent authority,  to  any  other  day. 

Judgment  affirmed. 


JANUARY  TERM,  1R44.  351 

Johnson  r.  Hanson. 


JOHNSON  V.  HANSON. 

1 .  Upon  a  verbeil  contract  for  the  sale  of  land,  the  vendor  cannot  maintain  an  ac- 
tion at  law  for  the  purchaac  money,  although  the  vendee  has  paid  a  part  of  the 
price,  and  retains  the  possession  of  the  land. 

Error  to  the  Circuit  Court  of  Shelby  county. 

Assumpsit  by  the  plaintiff,  against  the  defendant  in  error. 

The  two  first  counts  of  the  declaration,  set  out  a  sale  of  land  by 
the  plaintiff  to  the  defendant,  at  the  price  of  eight  hundred 
dollars,  to  be  paid,  one  half  on  the  first  of  January,  1839,  and  the 
remainder  on  the  1st  January,  1810 — that  the  defendant  went  in- 
to peaceable  possession  of  the  premises,  and  has  hitherto  retained 
it,  and  that  the  defendant  has  paid  three  hundred  dollars,  part  of 
the  purchase  money — that  the  plaintiff  is  able  and  willing,  and 
ready  to  make  title  according  to  his  contract,  upon  the  pay- 
ment by  the  defendant,  of  the  purchase  money,  and  concludes 
with  the  usual  super  se  assumpsit. 

The  defendant  demurred  to  these  counts  of  the  declaration, 
and  judgment  being  rendered  on  the  demurrer  for  the  defend- 
ant, and  the  plaintiff  declining  to  plead  over,  judgment  was  ren- 
dered against  him. 

The  judgment  of  the  court  on  the  demurrer,  is  assigned  for 
error. 

BowDON,  for  plaintiff  in  error,  cited  4  Ala.  Rep.  362;  13  Johns. 
359;  14  id.  452;  2  Story's  Equity,  62,  75;  3  Stewart,  207;  8 
East,  308;  6  id.  602;  9  Mass.  510;  15  id.  85;  1  Vesey,  333;  2  Day, 
222;  1  Binn.  450;  1  H.  &  M.  377;  4  id.  161. 

Morris,  contra,  cited  1,  S.&  L.  123;  2  Johns.  223;  2  Story's 
Equity,  108. 

ORMOND,  J. — his  not,  in  general,  necessary  to  allege  in  a 
declaration,  a  written  promise,  where  the  necessity  for  the  promise 
being  in  writing,  is  created  by  statute,  as  it  is  matter  of  evi- 
dence to  be  proved  at  the  trial.     But  in  this  case,  it  is  expressly 
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alleged  that  the  contract  for  the  sale  of  the  land,  which  was  the 
consideration  of  the  promise  laid  in  the  declaration,  was  merely 
verbal,  and  the  precise  (jiicstion  is,  whether  an  action  can  be  main- 
tained at  law,  to  recover  the  purchase  money  of  land,  there  being 
no  note  or  memorandum  thereof  in  Vv'riting,  because  the  vendee 
retains  the  possession. 

A  court  of  chancery  acting  on  its  own  peculiar  rules,  will,  in 
certain  cases,  for  the  prevention  of  fraud,  enforce  a  specific  per- 
formance of  a  verbal  contract  for  the  sale  of  land;  as  where  there 
has  been  a  part  performance  of  the  contract,  but  we  are  not 
aware  that  such  a  power  has  ever  been  acknowledged  to  reside 
in  a  court  of  law.  Doubtless  some  isolated  cases  may  be  found, 
in  which  it  has  been  held  that  the  equitable  circumstances  which 
would  authorise  a  court  of  chancery  to  grant  relief,  might  be  con- 
sidered in  a  court  of  law. 

Lord  Redesdale  remarks,  "]\Ir  Justice  B.iller  says,  in  one  or 
two  cases,  that  past  performance  will  take  a  case  out  of  the  sta- 
tute, as  well  at  law  as  in  equity.  This  opinion  will  be  found  wrong; 
and  I  recollect  Mr  Justice  Bullet,  on  "being  pressed  with  the 
consequences  of  that  opinion,  in  case  of  a  demurrer  to  evidence, 
being  obliged  to  abandon  the  position.  The  ground  on  which  a 
court  of  equity  goes  in  cases  of  part  performance,  is  that  sort  of 
fraud  which  is  cognizable  in  equity  only."  [O'llerliky  v.  Hedges, 
1  S.  &  L.  130.] 

So  this  court,  in  th'c  case  of  Meredith  v.  Naish,  [3  Stew't,  207,] 
intimated  an  opinion,  that  in  a  case  circumstanced  like  the  pre- 
sent, the  vendor  could  recover.  But  these  cases  appear  not  to 
have  been  well  considered;  at  least  it  is  clear,  the  decisive  cur- 
rent of  authority  is  the  other  way. 

In  White  v.  Beard,  [5  Porter,  100,]  although  this  question  was 
not  distinctly  presented,  this  court  intimated  an  opinion,  that  the 
equitable  right  of  the  vendor  acquired  by  part  performance,  was 
not  a  legal  consideration  for  a  note  given  for  the  purchase  mo- 
ney after  such  performance.  To  the  same  effect  is  Howard  v. 
Easton,  [7  Johns.  205,]  to  which  many  other  cases  might  be 
added. 

The  recent  decision  of  Cope  v.  Williams,  [4  Ala.  364,]  has  been 
pressed  on  the  court,  as  tending  to  a  contrary  conclusion.  In 
that  case,  the  vendee  in  possession,  brought  an  action  to  recover 
back  the  purchase  money.     This  court  held,  that  it  was  contra- 
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ry  to  equity  and  good  conscience,  to  permit  him  to  assert  the  in- 
validity of  a  contract,  by  virtue  of  which  he  retained  the  posses- 
sion of  the  land;  tlic  vendor  being  willing  to  execute  the  contract. 

The  dinbrencc  between  that  case  and  the  present  is,  that  here 
the  vendee  repudiates  the  contract,  and  if  he  retains  the  posses*- 
sion  of  the  land,  it  is  not  by  force  of  the  contract,  which  at  law  can 
confer  no  rights  on  either  party,  but  because  the  vendor  chooses 
to  acquiesce  in  it. 

Whatever  may  be  the  rights  of  these  parties  in  a  court  of  equi^ 
ty,  it  is  certain  no  right  can  be  derived  by  ehlier  in  a  court  oflav*, 
from  a  contract  declared  void  by  statutc.^ 

Let  the  judgment  be  affirmed. 


1 


TARVER'S  EX'RS  v.  BOYKIN. 

1.  Where  an  action  of  assumpsit  is  brought  against  the  payee,  as  indorscrof  aprol 
missory  note,  payable  at  bank,  and  the  defendant  pleads  the  general  issue,  it  is 
only  necessary  for  the  plaintiff  to  produce  the  note  declared  on  with  the  payee's 
indorsement,  prove  that  it  was  duly  presented  at  the  place  appointed  for  its  pay- 
ment, show  its  non-pajTuent,  and  that  tlic  defendants  were  seasonably  advised 
thereof  by  notice  given  personally,  or  through  the  medium  of  the  post-ofBcc. 

2.  Where  defendants,  sued  as  executors,  plead  ne  ttnques  executors,  it  is  enough 
for  the  plaintiff  to  show  on  the  trial  of  the  issue,  tiiat  tlicy  had  received  letters 
testamentary  under  a  grant  thereof  by  the  county  court,  m  order  to  throw  upon 
tlic  defendants  the  owms  of  sustain'uig  their  plea. 

3.  A  promissory  note,  pa3-able  in  bank,  is,  by  tlic  statute,  govcraod  by  the  rules  of 
the  law  merchant,  as  to  days  of  grace,  ^-c. 

Writ  of  error  to  the  Circuit  Court  of  Russell. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  made 
by  Douglass  &  Clark,  on  the  14th  March,  1840,  by  which  they 
promised  to  pay  to  the  order  of  the  testator  the  sum  of  twenty- 
eight  hundred  and  thirteen  64-100  dollars,  on  the  first  day  of  Ja- 
nuary next  thereafter,  at  the  bank  of  Columbus.  The  declara- 
tion avers  the  endorsement  of  the  note  by  the  testator,  in  his 
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lifetime,  to  the  plaintiff  below,  its  presentment  to  the  bank  for 
payment  on  the  fourth  day  of  January,  1S41,  its  non-payment  by 
the  bank  or  the  plaintiff,  and  a  notice  thereof  to  the  latter,  &c. 
The  defendants  pleaded — 1.  Non-assumpsit;  2.  Ne  ungues  exe- 
cutors: and  the  cause  was  tried  on  issues  to  these  pleas.  The 
plaintiff  read  to  the  jury  the  note  with  the  indorsement  of  the 
testator,  as  set  forth,  in  the  declaration.  He  also  proved  by  a 
notary  public;  that  he  did,  on  the  fourth  of  January,  1841,  pre- 
sent the  note  at  the  bank  of  Columbus  for  payment,  which  was 
refused;  whereupon,  he  (the  notary)  gave  notice  to  the  defendants 
of  the  non-payment,  by  the  first  mail,  addressed  to  them  at  Ge- 
rard, Russell  county,  Alabama.  The  notary  also  proved  that, 
that  was  the  nearest  post  office  to  the  defendants'  residence. 
The  plaintiff  then  produced  a  certified  transcript  of  the  record 
of  the  county  court  of  Russell,  showing  the  pi'obate  of  the  last 
will  and  testament  of  Benjamin  P.  Tarver,  dec'd,  and  an  order 
for  the  issuance  of  Icttei's  testamentary  thereon  to  the  defendants. 
He  also  adduced  the  letters  testamentary,  which  issued  accord- 
ing to  the  order;  and  further,  proved  the  rate  of  interest  in  the 
State  of  Georgia.  To  this  evidence  there  was  a  demurrer  by 
the  defendants,  which  was  overruled  by  the  court;  and  the  dam- 
ages being  uncertain,  a  writ  of  inquiry  was  awarded,  the  dam- 
ages ascertained  by  a  jury,  and  a  judgment  rendered  upon  the 
verdict,  with  costs,  to  be  levied  of  the  goods  and  chattels  of  the 
testator  in  the  defendants'  hands,  &c. 

N.  Harris,  for  the  plaintiffs  in  error. 
J.  Cochran,  for  the  defendant. 

COLLIER,  C  J. — This  cause  was  submitted  without  brief 
or  argument  indicating  the  legal  questions  proposed  to  be  raised; 
and  we  are  at  loss  to  perceive  even  the  semblance  of  error  in 
the  judgment  of  the  circuit  court.  To  disprove  the  first  plea,  it 
was  only  necessary  for  the  plaintiff  to  produce  the  note  declared 
on,  with  the  indorsement  of  the  payee,  and  to  show  that  it  was 
duly  presented  at  the  place  appointed  for  its  payment,  prove  its 
non-payment,  and  that  the  defendants  were  seasonably  advised 
thereof,  either  by  personal  notice  or  through  the  medium  of  the 
post  office.  Upon  the  second  plea,  it  was  not  necessary  to 
show  more ,  than,  that  the  defendants  had  received  letters  testa- 
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mcntary  under  a  grant  thereof  by  the  county  court  of  Russell. 
If  they  lailed  to  qualify,  hy  cxecutin:^'  a  bond  and  taking  tlie  oaths 
prescribed,  or  having  taken  upon  thenisclves  the  trust,  thoy  af- 
terwards resigned  it,  they  should  have  shown  the  fact,  and  the 
court  could  not,  uj>on  their  demurrer,  have  intended  it  The  fair 
inference,  from  the  manner  in  which  the  evidence  is  recited,  is, 
that  the  testator's  will  was  proved  at  the  instance  of  the  defend- 
ants, and  that  they  took  upon  themselves  its  execution.  The  se- 
cond and  third  sections  of  the  act  of  1821,  expressly  enacts,  that 
before  letters  testamentary  or  of  administration  shall  be  granted, 
or  issued,  the  executor  or  administrator  shall  take  an  oath  and 
execute  a  bond  for  the  faithful  performance  of  his  duties  accord- 
ing to  law.  The  grant  of  letters  testamentary  supposes  that  all 
the  prerequisites  have  been  complied  with;  and  having  received 
them,  an  executor  would  not  be  permitted  to  repudiate  the  trust 
by  showing  that  they  were  prematurely  issued. 

In  respect  to  the  fact  that  the  note  was  not  presented  for  pay- 
ment until  the  fourth  day  of  January,  it  may  be  remarked,  that 
even  if  it  were  doubtful  whether  it  is  such  a  paper  as  is  entitled  to 
days  of  grace  according  to  the  principles  of  mercantile  law,  it 
can  be  no  longer  a  matter  of  doubt  in  this  State.  The  act  of 
1828  provides,  "that  hereafter  the  remedy  on  bills  of  exchange, 
foreign  and  inland,  and  on  promissory  notes  payable  in  bank, 
shall  be  governed  by  the  rules  of  the  law-merchant  as  to  days  of 
grace,  protest  and  notice." 

As  to  the  statement  in  the  demurrer,  that  the  plaintiff  proved 
the  rate  of  interest  in  Georgia,  without  proof  that  the  note  was 
there  made,  it  is  a  iKjint  wholly  immaterial;  for,  independent  of 
that  recital,  the  evidence  is  sufficient  to  show  the  plaintiff's  right 
to  recover.  The  jury  ascertained  the  damages,  and  we  must 
suppose  that  they  had  ample  evidence  lx;fore  them  to  show 
where  the  note  was  made. 

The  notice  of  non-payment  was  strictly  correct.  The  judg- 
ment of  the  circuit  court  is  unobjectionable  in  point  of  law,  and 
is  consequently  affirmed. 
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DESHA,  SHEPPARD  &  CO.  v.  SCALES.    . 

1.  In  a  claim  to  property  levied  on,  where  the  deed  under  which  the  claimant 
makes  title,  is  set  out  in  his  plea,  and  the  replication  is,  that  if  any  such  deed  ex. 
ists,  it  is  not  valid  in  law ;  such  a  replication,  in  a  claim  cause,  does  not  admit 
the  execution  of,  or  dispense  with  proof  of  the  deed. 

2.  Where  a  deed  conveys  slaves  to  one,  who  by  liis  own  note  has  become  liable  for 
the  benefit  of  the  grantor  in  the  deed,  and  the  note  is  held  past  due  by  a  bank, 
a  stipulation,  that  the  grantee  may  sell  the  slaves,  to  answer  any  default  by  the 
grantor,  from  time  to  time,  to  meet  the  payments  required  by  the  bank,  of  the 
grantee,  is  to  be  construed  as  an  agreement  that  the  slaves  shall  remain  in  the 
possession  of  the  grantor  until  such  default:  and  the  fact  that  they  so  remain, 
is  no  badge  of  fraud. 

Wkit  of  error  to  the  Circuit  Court  of  Talladega  county. 

Claim  of  property  by  Joseph  H.  Scales  to  six  slaves,  levied  on 
by  virtue  of  an  attachment  in  favor  or  Desha,  Sheppard  &  Co. 
against  Nicholas  Scales. 

The  pleadings  are  not  in  the  customary  form,  and  in  order  to 
a  correct  understanding  of  some  of  the  questions  raised,  require 
to  be  stated. 

The  plaintiffs  allege  that  the  slaves  levied  on,  were  the  slaves 
of  Nicholas  Scales,  and  subject  to  their  attachment,  concluding 
with  a  verification. 

The  claimant  averred  that  the  slaves  so  levied  on,  are  not  liable 
absolutely  to  said  attachment,  as  is  by  the  plaintiff  alleged,  but  on 
the  contrary  thereof,  he  avers  that  he  holds  them  under  and  by 
virtue  of  a  trust  deed,  executed  by  the  defendant  in  the  attach- 
nienton  the  21st  October,  1840,  to  the  said  claimant,  whereby 
the  said  Nicholas  conveyed  to  the  said  claimant  the  said  slaves 
in  trust,  as  is  therein  specified;  by  which  deed  said  claimant  was 
authorized,  as  soon  and  as  often  as  the  said  Nicholas  should  fail  to 
pay  punctually  all  such  sums  of  money  as  might  be  required  of 
the  said  Joseph  H.  Scales,  together  with  interest  from  time  to 
time,  by  the  bank  of  the  State  of  Tennessee  at  Nashville,  due 

upon  a  note,  dated day  of  August,  1839,  drawn  by  the  said 

Joseph  H.  Scales,  payable  to  Robert  Scales,  at  the  bank  of  the 
State  of  Tennessee,  at  Nashville,  for  the  sum  of  three  thousand 
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dollars,  due  at  six  months  after  date;  which  note  is  endorsed  by 
Robert  Scales  and  James  W.  Perkins;  and  which  was  discounted 
by  the  said  bank,  and  the  proceeds  paid  to  the  said  Nicholas 
Scales.  Claimant  avers  that  said  deed  has  been  duly  recorded; 
was  made  to  secure  and  save  harmless  the  said  Joseph  H. 
Scales,  in  consideration  of  his  liability;  and  that  the  same  has  not 
been  satisfied  or  discharged  by  the  said  Nicholas  Scales:  and  this 
the  said  claimant  is  ready  to  verify,  &.c. 

The  plaintiffs  replied,  that  they  ought  not  to  be  precluded  from 
the  condemnation  of  the  said  slaves,  by  reason  of  any  thing  al- 
leged by  the  claimant,  because  they  say  that  the  said  trust  deed, 
if  any  existed,  is  not  valid  in  law;  but  the  same,  as  to  these  plain- 
tifis,  who  are  creditors,  is  fraudulent  and  void. 

At  the  trial,  upon  the  issue  thus  made,  the  claimant  introduced 
a  deed,  dated  21st  October,  1840,  executed  by  Nicholas  Scales 
to  Joseph  n.  Scales,  purporting  to  convey  to  him  the  slaves  in 
controversy.  This  deed  contains  a  recital,  that  Joseph  H. 
Scales,  about  the  IGth  day  of  August,  1839,  at  the  request  of 
Nicholas,  executed  his  note,  payable  to  Robert  Scales,  at  the 
bank  of  the  State  of  Tennessee,  at  Nashville,  for  3,000  dollars, 
due  six  months  after  date;  which  note  was  endorsed  by  Robert 
Scales  and  J.  W.  Perkins,  and  discounted  by  said  bank,  the 
proceeds  being  delivered  to  said  Nicholas,  he  receiving  the  mo- 
ney for  his  own  use.  And  being  desirous  to  indemnify  and  save 
harmless,  tlie  said  Joseph,  for  that  consideration,  and  the  further 
sum  of  one  dollar,  has,  by  the  said  deed,  conveyed  the  said  slaves 
to  said  Joseph  H.,  to  have  and  to  hold,  receive  and  take  into  pos- 
session of  him,  the  said  Joseph  H.,  to  the  only  proper  use,  benefit 
and  behoof  of  him,  the  said  Joseph  II.,  his  heirs  and  assigns.  In 
trust,  however,  and  to  the  intent  and  purpose,  that  he,  the  said 
Joseph  H.,  may,  as  soon  and  as  often  as  the  said  Nicholas  may 
fail  to  j)ay  punctually  all  such  sums  of  money  as  may  be  required 
of  the  said  Joseph  H.,  together  with  the  interest,  &c,  from  tune 
to  time,  by  the  bank  aforesaid,  until  the  said  debt  shall  be  fully 
paid  and  discharged,  to  the  said  Joseph  H.  by  tlie  said  Nicholas, 
sell  and  dispose  of  the  property  herein  conveyed,  or  so  much 
thereof  as  shall  be  sufBcient  to  pay  ofl'  the  said  debt  and  interest, 
&c.,  according  to  the  amount  or  amounts  which  may  be  called 
for  by  the  bank  from  time  to  time;  to  sell  to  the  highest  bidder  for 
cash,  by  giving  20  days'  public  notice. 
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At  the  foot  of  the  deed  is  an  acceptance  of  the  trust  b}'-  .Joseph 
H.,  and  upon  it  is  endorsed  the  certificate  of  the  clerk  of  the 
county  court  of  Talladega  county,  that  Nicholas  Scales  acknow- 
ledged before  him,  that  he  signed,  sealed  and  delivered  the  fore- 
going deed  to  the  person  therein  named  on  the  day  that  it  bears 
date.  This  certificate  is  of  the  same  date  as  the  deed.  There 
is  also  endorsed  upon  it,  the  certificate  of  tiie  clerk,  that  it  was 
received  for  record  on  that  day,  and  that  it  is  recorded  in  his 
office. 

The  plaintiff  objected  to  reading  the  deed — 1st,  because  there 
was  no  proof  of  its  execution;  2d,  bcceuse  the  certificate  of  the 
clerk  was  informal.  The  objections  were  overruled,  and  the 
deed  allowed  to  be  read  without  proof  of  its  execution,  other  than 
the  certificates  endorsed  upon  it. 

The  claimant  offered  to  read  the  deposition  of  a  witness,  to 
which  the  plaintiffs  objected,  on  the  ground  that  it  was  brought 
into  court  by  the  claimant  himself  It  was  shown  by  his  oath, 
that  he  had  himself  received  the  deposition  from  the  commission- 
er, sealed  up,  and  that  it  had  undergone  no  alteration,  erasure 
or  addition  since  its  receipt  from  the  commissioners.  This  ob- 
jection was  overruled. 

This  deposition  was  also  objected  to,  on  the  ground  that  the 
affidavit,  upon  which  the  commission  issued,  was  insufficient; 
and  because  the  commissioner  does  not  properly  certify  the  de- 
position. The  affidavit  is  made  by  the  attorney  of  the  claimant, 
who  states  that  he  is  advised,  and  verily  believes,  and,  therefore, 
deposes,  that  the  witness  resides  out  of  the  State,  to  wit,  in  Ten- 
nessee, and  that  he  will  be  material  for  the  claimant.  The  cer- 
tificate of  the  commissioner  is  in  the  usual  form,  except  that  in 
the  caption  of  the  certificate,  the  commission  is  stated  to  have 

been  issued  from  the  circuit  court  of county,  in  the  State  of 

Alabama. 

This  deposition  declared,  that  the  note  executed  by  Joseph  H, 
Scales  in  August,  1839,  w^as  renewed,  from  time  to  time,  by  the 
same  parties,  until  reduced  to  500  dollars,  which  sum  was  due 
when  the  deposition  was  taken.  The  witness  did  not  know  who 
paid  the  renewal,  except  one  of  200  on  a  700  dollar  note.  That 
was  paid  by  Robert  Scales. 

The  plaintiffs  proved  that  Nicholas  Scales  had  retained  the 
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possession  of  the  slaves  from  the  execution  of  the  deed  until  the 
levy. 

On  this  state  of  proof,  the  plaintifls  requested  the  court  to 
charge  the  jury,  thatif  tlie  note,  in  the  trust  deed  mentioned,  was 
paid  off  and  discharged  before  the  levy,  they  should  subject  the 
property.  This  charge  was  given,  with  the  qualification,  that  if 
a  security  paid  the  debt  or  the  note,  or  the  trust  deed  mentioned 
was  extended,  the  deed  still  subsisted. 

The  court  charged  t!ie  jury,  that  the  legal  construction  of  this 
deed  authorized  Nicholas  Scales  to  retain  possession  of  the  pro- 
perty; and  that  such  retention,  though  unexplained,  is  no  evidence 
of  fraud  or  unfairness. 

The  plaintills  excepted  to  the  ruling  of  the  court  in  these  seve- 
ral matters;  and  the  same  are  now  assigned  as  error. 

W.  P.  Chiltox,  for  the  plaintiffs  in  error,  submitted  the  follow- 
ing points: 

1.  The  deed  should  have  been  established  by  proof.  [Brad- 
ford v.  Dawson,  2  Ala.  Rep.  208.]  Nor  is  this  rendered  unne- 
cessary by  the  allegation  that  the  deed,  if  it  existed,  was  fraudu- 
lent [1  Mass.  71;  1  Wash.  325;  Ross  v.  Gould,  5  Greenl. 
204.] 

2.  The  certificate  of  registration  does  not  pursue  the  statute. 
[Clay's  Dig.  153,  §7.] 

3.  The  charge  of  the  court  upon  the  construction  of  the  deed 
was  incorrect  By  the  retention  of  the  property,  the  grantor  ac- 
quires a  fictitious  credit  The  deed  provides  the  possession  shall 
enure  to  the  use  of  the  vendee;  it  is,  therefore,  inconsistent  that  it 
should  remain  with  the  vendor. 

4.  But  if  the  retention  is  consistent  with  the  deed  previous  to 
a  default,  afterwards  it  is  a  badge  of  fraud.  [Randall  v.  Cook, 
17  Wend.  ."Ja] 

5.  The  statute  only  gives  the  right  to  improve  testimony  by 
inlerrogaiories.  [(^May's  Digest,  1(>5, '^  3.]  When  the  evidence 
is  taken  in  the  first  instance,  it  should  be  by  deposition,  and  the 
oath  cannot  be  made  by  attorney. 

BowDON,  contra,  argued — 

1.  That  it  is  immaterial  wliich  is  first  in  order,  the  reading  or 
proof  of  the  deed;  and  the  party  had  the  right  to  introduce  his 
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proof  in  his  own  way.  [3  Ala.  Rep.  543,  371;  1  ib.  N.  S.  83.] 
The  execution  of  the  deed,  however,  is  admitted  by  the  pleadings. 
[1  Phil.  E.  170^  2  ib.  444,  note  331;  Greenl.  Ev*  33;  1  Chitty's 
Plead.  G05.] 

2.  The  deed  was  properly  registered.     [2  Ala.  Rep.  203.] 

GOLDTIIWAITE,  J.— Without  entering  into  a  considera- 
tion of  the  antiquated  learning,  with  respect  to  the  ctYectof  a p7'otes- 
tando  in  pleading,  we  shall  confine  ourselves  to  the  expression  of 
our  opinion,  that  this  issue  must  be  considered  as  involving  an 
inquiry  into  the  execution  of  the  deed.  The  issue  itself  is  irregu- 
lar, and  more  circumscribed  than  it  should  have  been,  inasmuch  as 
the  plaintiff  in  execution  is  only  bound  to  show  that  the  property 
levied  on  was  subject,  either  in  whole  or  in  part,  at  the  time  of 
the  levy.  The  claimant  only  puts  iii  issue  his  right  of  property  ^ 
under  the  deed,  when,  from  our  previous  decisions,  it  is  well  set- 
tled, that  the  interest  remaining  in  the  defendant  in  execution,  until 
the  property  is  taken  out  of  his  possession  under  the  deed,  is  the 
subject  of  levy  and  sale.  [Planters'  and  Merchants'  Bank  v. 
Will  s,5  Ala.Ftep.  770.]  Butconceding  the  issue  heretobe  upon  the 
right  existing  under  the  deed,  we  think  the  plaintifTs  replication 
cannot  be  construed  as  an  admission  of  the  execution.  In  our 
opinion,  it  was  incumbent  on  the  claimant  to  prove  his  deed,  and 
in  this  view,  thj  case  is  directly  Vv'ithin  the  decisions  of  Bradford 
V.  Dawson,  [2  Ala.  Rep.  203,]  Raviscs  v.  Alston,  [5  ib.  297.]  It 
is  urged,  however,  that  the  whole  proof  does  not  appear  in  the 
bill  of  exceptions,  and  as  the  party  could  read  the  deed,  or  prove 
it  first,  according  to  his  pleasure,  we  ought  to  intend  that  it  was 
subsequently  proved.  The  rule  is,  we  believe,  to  prove  a  writ- 
ten instrument  when  offered  as  evidence,  before  reading  it. — 
Our  conclusion  is,  that  the  deed  was  improperly  admitted  upon 
the  certificates  of  registration. 

2.  The  deed  does  not  specify  with  whom  the  possession  of  the 
property  is  to  be,  until  the  default  upon  which  a  sale  is  permit- 
ted; but  we  thhik  the  legal  inference  is,  that  the  parties  intended  it 
should  remain  with  the  grantor  until  he  should  be  in  default  by 
suffering  the  call  of  the  bank  for  payment,  to  remain  unsatisfied. 
This  was  the  construction  given  by  the  circuit  court,  and  it  seems 
entirely  free  from  error. 

3.  The  other  questions,  if  they  are  material  to  be  settled,  seem 
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to  be  concluded  by  the  case  of  Bradford  v.  Dawson,  before  cited, 
and  by  the  statutes  prescribing  the  manner  of  taking  depositions/ 
Judgment  revei^gted,  and  cause  remanded. 


HENDERSON  v.  HENRY. 


1.  A  confession  of  judgment,  by  the  defendant,  of  part  of  the  pFaintiS^s  demand!,' 
and  a  continuance  of  the  residue,  on  his  motion,  is  a  consent  on  his  part,  to  ai 
severance  of  the  claim,  and  it  cannot  afterwards  be  objected  by  him,  on  error, 
that  two  final  judgments  were  rendered  m  the  same  cause. 

Error  to  the  Cifcuit  Court  of  Butler  county. 

Debt  by  defendant  in  error,  against  plaintiff  in  errbi',  on  a  pro- 
missory note  for  $580  39. 

At  a  subsequent  term  of  the  Court,  the  defendant  confessed 
judgment  for  six  hundred  and  thirty-nine  dollars,  for  which  sum 
and  costs,  judgment  was  rendered  in  favor  of  the  plaintiif,  and 
for  the  sum  of  one  hundred  dollars,  the  amount  remaining  due 
and  not  confessed,  the  cause,  on  the  application  of  the  defendant, 
was  continued.  At  tlie  ensuing  term,  a  judgment  was  rendered 
for  the  plaintiff  for  ^104.  From  this  judgment,  this  writ  is  pre 
secuted. 

The  defendant  assigns  for  error — the  court  rendered  two  judg- 
ments upon  the  same  cause  of  action. 

Blount,  for  plaintiff  in  error,  submitted  the  cause.- 

ORMOND,  J — It  would  certainly  be  irregular  to  render 
judgment  final  for  that  portion  of  the  plaintiff's  demand,  which 
the  defendant,  by  his  plea,  had  omitted  to  answer.  In  such  a  case 
the  final  judgment  must  be  suspended  until  the  whole  demand  of 
the  plaintiff  is  ascertained,  for  which  judgment  should  be  render' 
ed,  and  one  judgment  be  rendered  for  the  entire  amount, 
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This  case  does  not  come  within  this  rule.  The  confession  of 
judgment  by  the  plaintiff  in  error,  for  part  of  the  plaintiff's  de- 
mand, must  be  considered  as  a  consent  to  sever  the  amount  so 
admitted  to  be  due  from  the  residue  of  the  plaintiff's  demand,  and 
was  doubtless  made  to  enable  him  to  contest  the  right  of  the 
plaintiff  to  the  residue,  as  the  record  shows,  that  on  his  motion  the 
cause,  as  to  the  residue,  was  continued.  If  this  effect  is  not  giv- 
en to  it,  the  confession  of  judgment  by  the  defendant,  did  not 
avail  the  plaintiff  any  thing. 

In  addition,it  may  be  remarked,  that  the  judgment  so  confessed, 
is  not  brought  up  by  the  writ  of  error,  and  in  the  final  judgment, 
unconnected  with  it,  there  is  certainly  no  error. 

Let  the  judgment  be  affirmed. 


DARDEN'S  Adm'r,  et  al.  v.  BURNS'  Adm'r,  and  another. 

1.  The  purchaser  of  personal  peoperty  may  file  a  bill  in  the  nature  of  a  bill  of  in- 
terpleader,  against  his  vendor  and  a  third  person  who  claims  a  right  to  the 
same,  OT  seeks  to  avoid  the  vendee's  title,  and  pray  the  decree  of  the  court  up- 
on the  conflicting  claims,  that  he  may  be  secure  in  the  payment  of  the  pur- 
chase money. 

2.  Where  a  testator,  after  specially  bequeathiug  slaves  and  other  personal  pro- 
perty to  his  daughters,  declared  his  meaning  to  be,  that  they  should  "inherit 
the  above  bequests,  and  if  no  lawful  heirs  of  their  bodies,  then  to  revert  to  the 
family  or  estate :"  Held,  tliat  the  limitation  was  wholly  indefinite,  reaching 
to  the  remotest  descendants  of  the  first  lakers,  and  being  uncontrolled  by  any 
thing  which  preceded  or  followed  it,  the  daughters  took  an  absolute  estate. 

Writ  of  error  to  the  Court  of  Chancery  for  the  county  of 
Benton. 

In  July,  1842,  the  plaintiffs  in  error,  who  are,  Benjamin  Matti- 
son,  adm'r  of  Lemuel  G.  Darden,  dec'd,  James  H.  Harris,  Rich- 
ard Sawyer,  Jesse  G.  Cobb  and  John  Goodin,  filed  their  bill 
against  James  L.  Simmons,  adm'r  of  Wm.  Bums,  dec'd,  and 
Mary  McGraw.    The  case  stated  in  the  bill,  so  far  as  it  is  ne- 
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cessary  to  notice  it,  is  substantially  as  follows,  viz:  on  the  ninth  of 
December,  1790,  Benjamin  Averitt  made  his  last  will  and  testa- 
ment, in  which  are  the  following  bequests  and  explanatory  clause: 
"I  give  to  my  daughter  Isabella,  one  negro  girl,  named  Jinney, 
also  one  young  mare  and  two  cows.  Also,  my  daughter  Mary, 
I  give  one  negro  girl  named  Hagar,  one  mare  and  two  colts, 
also  one  cow.  My  meaning  is,  the  heirs  of  my  daughters  above 
named,  are  to  inherit  the  above  bequests,  and  if  no  lawful  heirs  of 
their  bodies  then  to  revert  to  the  family  or  estate."  This  will 
was  admitted  to  probate  shortly  after  its  date,  in  the  District  of 
Richland,  in  the  State  of  South  Carolina. 

The  testator's  daughter,  IsabcllgL,  intermarried  with  Bums,  the 
intestate  of  the  defendant  Price,  and  died  without  issue  of  her  bo- 
dy, in  the  lifetime  of  her  husband;  shortly  after,  Bums  died  intes- 
tate in  the  county  of  Benton,  and  under  an  order  of  the  orphans* 
court  of  that  county,  his  administrator  sold  the  woman  Jinney, 
(who  was  bequeathed  by  the  will  of  Benjamin  Averitt,  to  his 
daughter)  and  her  children  and  grand  children.  At  that  sale, 
the  intestate  of  Mattison,  and  each  of  the  other  complainants,  be- 
came the  purchaser  in  his  several  right  of  one  or  more  of  the  off- 
spring of  Jinney,  and  executed  their  writings  obligatory  for  the 
amount  of  their  respective  purchases,  payable  to  the  administra- 
tor of  Burns.  It  is  further  stated,  that  the  defendant,  Mary  Mc- 
Graw,  is  the  only  heir  of  Mrs  Burns,  and  claims  the  slaves  in 
question  under  the  will  of  her  father — she  being  also  a  daughter 
of  Benjamin  Averitt,  •  dec'd,  and  his  only  surviving  child.  The 
obligations  of  the  complainants  have  matured,  and  suits  been 
commenced  on  them  in  the  county  court  of  Benton;  and  the  mo- 
ney due  from  the  complainants  respectively,  they  propose  to  bring 
into  court  to  be  paid  over  to  whoever  shall  be  adjudged,  upon 
final  hearing,  to  be  entitled  to  it.  The  bill  prays  that  injunctions 
may  be  awarded  to  restrain  the  administrator  of  Bums  from  pro- 
ceeding in  his  actions  at  law,  and  that  the  administrator  and  Mrs 
McGraw,  may  be  required  to  interplead  and  test  their  right  to 
the  slaves  purchased  by  the  complainants,  or  the  money  due  on 
their  obligations;  and  for  further  relief. 

To  prevent  the  objection  to  the  bill,  of  multifariousness,  it  is 
agreed  by  the  defendants,  that  all  the  complainants  may  join  in 
the  prosecution  of  the  suit  An  injunction  was  awarded,  but  af- 
terwards, and  before  the  answers  came  in,  the  defendants  moved 
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to  dismiss  the  bill  for  want  of  equity:  and  the  chancellor  being  of 
opinion  that  the  case  stated  was  not  such  as  authorised  the  court 
to  require  the  defendants  to  interplead,  and  that  complainants 
might  litigate  the  administrator's  title  to  the  slaves  in  the  actions 
pending  at  law,  dismissed  the  bill  at  their  costs- 

Wm.  p.  Chilton  and  Bowdon,  for  the  plaintiffs  in  error.  A 
bill  of  interpleader  may  be  properly  filed  where  the  complainant 
claims  no  relief  from  either  of  the  defendants,  but  only  asks  the 
court  to  determine  which  of  two  or  more  parties  is  entitled  to  mO' 
ney  or  property  which  he  owes,  or  has  in  his  hands.  &c.  [  Be- 
dell V.  Hofllnan,  2  Paige's  Rep.  199.]  Such  a  bill  may  be  filed, 
although  the  complainant  has  not  been  sued  at  law,  or  has  been 
sued  only  by  one  of  the  parties;  or  though  the  claim  of  one  of  the 
parties  is  actionable  at  law,  and  the  other  in  chancery.  [Rich- 
ards V.  Salter,  6  Johns.  Ch.  Rep.  445].  It  is  a  question  of  law 
of  some  difficuty,  whether  Mrs  Burns  took  the  absolute  estate  un- 
der her  father's  will,  depending  upon  the  laws  of  South  Carolina, 
or  rather  upon  what  they  were  in  1790.  This  question  the  com- 
plainants, or  their  counsel,  cannot  determine  without  jeoparding 
their  interest,  and  think  they  may  require  a  court  of  chancery  to 
decide  for  them.  [Atkinson  v.  Monk,  1  Cow.  Rep.  G91;  Nash  v. 
Smith,  6  Conn.  Rep.  421.] 

W.  B.  Martin,  for  the  defendant. 

COLLIER,  C.  J. — It  is  needless  to  inquire  whether  the  case 
made  by  the  complainant,  is  proper  for  a  bill  of  interpleader,  tech- 
nically so  called,  [Story's  Eq.  Plead.  237, 241,]  as  there  are  ma- 
ny cases  where  a  bill  in  the  nature  of  a  bill  of  interpleader,  will 
lie  by  a  party  in  interest,  to  ascertain  and  establish  his  own  rights, 
where  there  are  other  conflicting  rights  between  third  persons. 
Thus  a  purchaser  may  file  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader against  the  vendor  or  his  assignee,  and  any  creditor  who 
seeks  to  avoid  the  title  of  the  assignee,  and  pray  the  direction  of 
the  court,  as  to  whom  the  purchase  money  shall  be  paid.  So  if  a 
mortgagor  wishes  to  redeem  the  mortgaged  estate,  and  there  are 
conflicting  claims  between  third  persons  as  to  their  title  to  the 
purchase  money,  he  may  bring  them  before  the  court  to  ascertain 
their  rights,  and  to  have  a  decree  for  a  redemption,  so  that  he 
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may  make  a  secure  payment  to  the  party  entitled  to  the  money. 
In  these  cases  the  plaintiff  seeks  relief  for  himself;  but  in  a  bill  of 
interpleader,  he  only  asks  that  he  may  be  at  liberty  to  pay  the 
money,  or  deliver  the  property  to  whom  it  of  right  belongs,  and 
be  thus  protected  against  the  claims  of  both.  In  the  latter  case, 
the  only  decree  to  which  the  plaintiff  is  entitled,  is,  that  he  be  j)er- 
mitted  to  bring  the  money,  or  property,  into  court,  and  have  his 
costs;  and  that  the  defendants  interplead  and  settle  their  conflict- 
ing claims — Ibid. 

The  material  question  to  be  considered,  is,  whether  the  com- 
plainants, in  order  to  their  own  protection,  require  the  relief  which 
they  have  sought?  It  is  a  settled  rule  of  law,  that  the  limitation 
of  personal  property,  by  words  which  would  create  an  estate  tail, 
if  applied  to  lands,  will  have  the  effect  to  vest  the  absolute  interest 
in  the  first  taker;  because  such  property  cannot  be  entailed. — 
[Fearne  on  Rem.  403;  2  Roper  on  Legacies,  393,  and  cases 
cited  by  these  authors.  See  also,  Moffat's  ex'rs  v.  Strong,  10 
Johns.  Rep.  11;  Patterson  v.  Ellis,  11  Wend.  Rep.  259;  Bell  and 
wife  v.  Hogan,  1  Stewart's  Rep.  536;  McGraw  v.  Davenport 
and  wife,  6  Porter's  Rep.  319.J  Such  being  the  rule,  the  ques- 
tion is,  whether  the  will  of  Benjamin  Averett  did  not  vest  in  his 
daughter,  Isabella,  an  absolute  property  in  the  slave  Jinncy.  This 
question  may  be  easily  answered  by  a  reference  to  the  adjudged 
cases,  which  are  numerous  and  direct.  In  Saunders  v.  Hyatt, 
[1  Hawks'  Rep.  247,]  the  testator  devised  to  his  son  a  plantation, 
and  lands  adjoining,  with  a  limitation  as  follows,  "and  if  he  dies 
without  any  lawfully  begotten  heir  of  his  body,  then  to  his  bro- 
thers and  sisters."  The  court  were  of  opinion  that  the  wprd 
"heir,"  meant  "issue,"  and  would  embrace  remote  lineal  descend- 
ants of  the  son,  who  might  come  into  being  long  after  his  death, 
and  would  create  an  estate  tail. 

The  words  "heirs  of  the  body,"  and  "dying  without  issue,"  will 
create  an  estate  tail,  unless  they  are  restricted  by  some  expression 
indicative  of  an  intention  that  the  first  estate  should  cease  on  the 
first  takers  dying  without  issue  at  the  time  of  his  death.  [Ld. 
Raym.  Rep.  1561;  1  East's  Rep.  264;  7  T.  Rep.  531;  11  East's 
Rep.  668;  2  Bos.  &  Pul.  Rep,  485;  4  Har.  and  McH.  Rep.  393; 
1  Wash.  Rep.  71;  1  Call's  Rep.  187;  3  id.  297;  4  Hals.  Rep.  10.] 

In  Keating  and  wife  v.  Reynolds,  [1  Bay's  Rep.  80,]  the  testa- 
tor bequeathed  to.  his  two  daughters,  slaves  and  other  jxirsonal 
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property,  and  provided,  that  if  they  "should  die  without  having 
a  lawful  heir  to  their  body,  to  live,  then  and  in  that  case,  the  said 
slaves,  &c.  to  be  equally  divided  to  the  survivors."  The  court 
said,  "in  the  present  case  it  is  true  that  the  words  "heir  of  the  bo- 
dy," are  mentioned;  and  if  they  stood  alone,  and  unqualified  by 
any  other  words  explanatory  of  the  testator's  intention,  they  would 
create  an  estate  tail;  consequently,  the  limitation  would  be  too 
remote.  But  the  words  "to  live,"  immediately  following  the 
foregoing  words  "heirs  of  her  body,"  show  that  his  idea  was, 
children  living  at  her  death;  and  the  limitation  over  upon  the  con- 
tingency of  her  leaving  no  children,  to  the  survivor,  is  a  suffi- 
cient description  of  the  person  he  meant  to  take,  so  as  to  bring 
this  case  within  the  rules  of  law,  in  support  of  the  limitation." — 
[See  also,  1  Johns.  Rep.  451;  10  id.  11;  11  id.  348;  16  id.  382; 
2  Serg't  &  R.  Rep.  59;  1  Bay's  Rep.  453.]  So,  in  Guery  v.  Ver- 
non, [1  Nott  &  McC.  Rep.  69,]  the  will  contained  the  following 
clause:  "I  give  unto  my  daughter,  Florida  Guery,  two  negro  girls, 
and  their  increase,  but  in  case  my  said  daughter,  Florida  Guery, 
should  die  without  heirs  of  her  body,  then  the  said  negro  girls  to 
return  to  my  son."  The  court  thought  that  the  words  "heirs  of 
her  body,"  were  not  words  of  purchase,  and  that  the  limitation 
was  too  remote  to  take  effect  in  favor  of  the  son.  Where  slaves 
were  given  to  a  daughter  by  a  deed  poll,  "and  at  her  death  to  the 
heirs  of  her  body;"  it  was  held,  that  as  they  were  unrestricted  by 
other  terms  used  in  connection  with  them,  they  must  be  construed 
as  words  of  limitation,  and  not  of  purchase.  [1  Bay's  Rep.  453.] 
In  McGraw  v.  Davenport  and  wife,  [6  Porter's  Rep.  327,] 
this  court  said,  all  the  cases  agree,  that  the  words  "die  without 
issue,"  when  used  in  a  will  as  a  limitation  over  of  personal  proper- 
ty, unexplained  or  controlled  by  any  other  circumstance,  or  lan- 
guage in  the  will  indicating  a  different  intention,  do  import  an 
indefinite  failure  of  issue.  Their  effect,  when  unrestricted,  is  to 
vest  the  entire  property  in  the  first  taker.  These  citations  very 
clearly  indicate  what  the  rule  of  law  is,  upon  the  question  before 
us.  The  testator  bequeaths  slaves  and  other  personal  property 
to  two  daughters,  and  declares  his  meaning  to  be,  that  they  shall 
"inherit  the  above  bequests,  and, if  no  lawful  heirs  of  their  bodies, 
then  to  revert  to  the  family  or  estate."  The  generality  of  the 
terms  in  which  the  intention  is  expressed,  is  uncontrolled  by  any 
thing  which  precedes  or  follows  the  clause.     It  is  not  attempted 


JANUARY  TERM.  1^844^ 867 

Morlcr,  Adiu'x,  v.  Murler. 


to  limit  the  failure  of  heirs  to  the  death  of  the  daughters,  or  to 
any  particularly  defined  period  in  the  future — it  is  wholly  indefi- 
nite, and  the  limitation  reaches  to  the  remotest  descendants  of  the 
first  takers.  The  cases  cited  all  show,  that  such  a  limitation  can- 
not be  sustained;  and  none  are  more  directly  in  point  than  the 
cases  which  have  been  decided  by  the  highest  courts  of  South 
Carolina.  The  consequence  is,  that  Mrs.  Burns  took  an  absolute 
estate  in  Jinney  and  her  offspring — that  being  in  possession  (as  it 
may  be  inferred  irom  the  bill)  the  property  passed  to  her  husband, 
and  of  consequence,  vested  in  his  representatives  for  the  pur- 
poses of  administration. 

It  is  not  alleged  that  the  laws  of  South  Carolina,  (in  which  State 
the  will  in  question  was  made)  are,  or  were  variant  from  the  com- 
mon law  which  we  here  recognize  as  the  rule  of  decision;  and 
we  must  in  thp  absence  of  such  allegation,  intend  that  they  are 
similar  to  our  own.  [Mims  v.  The  Central  Bank  of  Georgia,  2 
Ala.  Rep.  N.  S.  294.] 

We  have  only  to  add  that  the  decree  is  affirmed,  with  costs. 


MARLER,  ADM'X,  v.  MARLER. 

1 .  When  slaves,  belonging  to  a  mother,  are  permitted  by  her  to  remain  in  the  po«* 
session  of  a  son,  he  recognizing  her  title,  for  more  than  three  years,  and  he  dies 
in  possession,  but  insolvent;  his  administratrix  cannot  recover  the  slaves  in  de- 
tinue  from  the  mother,  who  subsequent  to  the  grant  of  administration  on  her 
son's  estate,  has  regained  the  possession  ;  the  administratrix  does  not  represent 
the  creditors  who  might,  under  the  statute  of  frauds,  be  entitled  to  have  satis- 
faction of  their  debts  out  of  the  slaves. 

Writ  of  error  to  the  Circuit  Court  of  Montgomery  county. 

Action  of  detinue,  by  the  administratrix  of  Aminidab  Marler, 
to  recover  certain  slaves. 

At  the  trial,  on  the  general  issue,  it  was  proved  on  the  part  of 
the  plaintiff,  that  the  slaves  sued  for  were  in  iier  intestate's  pos- 
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session  at  the  time  of  his  death,  and  had  remained  in  his  posses- 
sion for  more  than  six  years  next  before  his  denlh.  That  shortly 
after  the  grant  of  administration  to  the  plaintiff,  the  slaves  were 
taken  from  the  plantation  of  her  intestate  by  an  agent  of  the  de- 
fendant, who  refused  to  deliver  them  on  demand.  The  plaintiff 
also  proved,  that  the  estate  of  her  intestate  had  been  represented 
by  her  as  insolvent,  and  so  decreed  by  the  competent  authority. 

The  defendant  then  proved,  that  she  was  the  mother  of  the 
plaintiff's  intestate,  and  that  he  had  frequently  admitted  and  de- 
clared the  slaves  were  her  property,  and  did  not  belong  to  him. 

On  this  state  of  proof,  the  plaintiff  requested  the  court  to  in- 
struct the  jury,  that  if  her  intestate  had  been  proved  to  have  had 
possession  of  the  slaves  for  three  years,  under  a  loan,  or  any  other 
reservation  or  limitation,  without  demand  made  and  pursued  by 
due  course  of  law  by  the  defendant;  or  without  such  loan,  reser- 
vation or  limitation  of  the  slaves  was  by  will,  or  by  deed  in  writing, 
duly  acknowledged  or  proved,  by  one  or  more  witnesses,  in  the 
circuit  or  county  court  of  the  county  where  one  of  the  parties, 
the  grantor  or  grantee,  lived,  within  twelve  months  after  the  exe- 
cution thereof,  and  recorded  in  the  county  where  the  property 
was  situated;  and,  also,  that  the  estate  of  her  intestate  had  been 
represented  and  decreed  to  be  insolvent,  then  the  plaintiff  was 
entitled  to  recover.  This  the  court  refused;  and  instructed  the 
jury,  that  the  plaintiff  was  not  entitled  to  recover  if  the  jury 
should  believe  the  slaves  were  the  property  of  the  defendant,  al- 
though they  had  remained  in  the  intestate's  possession  for  more 
than  three  years. 

This  refusal  and  charge  was  excepted  to,  and  is  now  assigned 
as  error. 

Harris,  for  the  plaintiff  in  error,  urged,  that  if  the  administra- 
trix could  not  recover  under  these  circumstances,  that  cred- 
itors could  never  reach  the  slaves,  although  they  were  clear- 
ly entitled  to  them  in  satisfaction  of  debts. 

The  insolvency  of  the  estate  was  a  bar  to  these  suits,  and 
without  execution  against  the  estate  of  the  intestate,  they  could 
have  no  pretence  to  go  into  equity 

Hayne,  contra,  insisted  that  if  there  was  a  loan  or  reserva- 
tion, it  was  good  as  between  the  parties  and  their  personal  rep- 
resentatives.     [Osborae  v.  Moss,  7  John.   160;  Chappel  v. 
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Brown,  1  Bailey,  528;  3  Hayw.  252;  Gillespie  v.  Gillespie,  2 
Bibb,  91;  Dale  v.  Harrison,  4  ib.  65;  Stewart  v.  Daiiey,  Lit  SeL 
C.  212.] 

The  creditors  can  go  into  equity  if  they  cannot  reach  the  as- 
sets at  law.     [Chappel  v.  Brown,  1  Bailey,  528.J  ^ 

GOLDTHWAITE,  J.— Our  statute  of  frauds  does  not  avoid 
loans,  reservations  or  limitations  of  personal  property,  however 
secret,  as  between  the  parties  themselves  or  their  representatives, 
but  only  as  to  creditors  and  purchasers  of  the  person  remaining 
in  possession  of  the  property  for  the  space  of  three  years;  and  not 
then,  if  the  loan  is  evidenced  by  deed  or  will,  recorded  as  pre- 
scribed.    [Clay's  Digest,  254,  §  2.] 

This,  indeed,  is  conceded  to  be  the  general  etTect  of  the  statute; 
but  it  is  insisted,  whenever  an  estate  is  decreed  to  be  insolvent, 
that  then  the  administrator  is  entitled  to  hold,  or  reduce  into  pos- 
session, any  property  which  a  creditor  could  resort  to  for  satis- 
faction of  his  demand.  And  it  is  further  urged,  that  if  the  ad- 
ministrator cannot  thus  proceed,  the  creditor  will  be  remediless, 
as,  by  reason  of  the  insolvency,  he  can  procure  no  execution  to 
levy  on  the  property. 

In  the  present  case,  there  seems  to  have  been  no  question 
raised  as  to  the  bona  fides  of  the  transactions  between  the  de- 
fendant and  the  plaintiff's  intestate;  but  we  may  remark,  that 
even  if  there  had  existed  a  fraudulent  intent  in  fact,  as  well  as 
in  law,  it  seems  to  be  well  settled  that  a  personal  representative 
is  bound  by  the  act  of  his  testator  or  intestate.  [Gillespie  v.  Gil- 
lespie, 2  Bibb,  89;  Stewart  v.  Daiiey,  Litt.  S.  C.  212;  Osborne  v. 
Moss,  7  John,  161;  Hawes  v.  Leider,  Cro.  Jas.  270;  Yelv.  S.  C. 
196;  Steele  v.  Brown,  1  Taunt.  381;  Reichert  v,  Castator,  5 
Binn.  109;  Denslcr  v.  Edwards,  January  Term,  '43.]  How- 
ever this  may  be,  we  are  aware  of  no  rule  which  permits  a  per- 
sonal representative  ever  to  change  his  character,  and  to  become 
the  representative  of  a  creditor.  Indeed,  there  is  no  reason  why 
he  should  do  so,  for  the  creditor  has  ample  remedies  which  he 
may  use  at  will.  Without  undertaking,  at  this  time,  to  decide 
whether  a  creditor,  whose  rights  have  attached  under  the  statute 
of  frauds,  can  or  cannot  sue  one  who  takes  possession  of  property 
liable  to  the  payment  of  his  debt,  as  an  executor  de  son  tort,  we 
may  remark  that,  if  he  was  remediless  at  law,  this,  of  itself,  would 
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be  a  sufficient  reason  why  the  property  liable  for  his  debts  should 
be  reached  in  equity. 

The  case  of  Boyd  and  Swepson  v.  Stainback,  [5  Munf.  305,] 
■was  one,  where  a  creditor,  suing  on  behalfof  himself  and  others, 
was  permitted  to  subject  slaves,  which  had  remained  in  his 
debtor's  possession  for  such  a  length  of  time  as  created  the  legal 
presumption  of  a  fraudulent  trust,  and  this  after  the  death  of  the 
debtor,  and  after  the  slaves  had  been  retaken  by  the  lender. 

We  think  the  refusal  to  give  the  charge  requested,  was  proper; 
and  the  one  given  seems  to  be  unexceptionable. 

Judgment  affirmed. 


GARY  V.  McCOWN. 


1.  A  sheriff  who  takes  insufficient  security  upon  a  forth-coming  bond,  cannot  be 
proceeded  against  by  motion,  but  the  party  aggrieved  thereby  must  seek  redress, 
by  action  at  common  law. 

Error  to  the  Circuit  Court  of  Sumter. 

This  was  a  suggestion  by  the  defendant  in  error,  that  the 
plaintifFin  error,  sheriff  of  Sumter  county,  could  have  made  the 
money  on  an  execution  which  issued  in  favor  of  the  defendant 
in  error  by  due  diligence. 

From  a  bill  of  exceptions  taken  in  the  cause,  it  appears  that  the 
plaintiff  in  the  suggestion  had  obtained  a  judgment  against  one 
Ryan,  on  which  an  execution  issued,  which  was  levied  by  the 
sheriff  on  certain  property,  and  a  forthcoming  bond  taken  for  its 
delivery.  The  forthcoming  bond  was  returned  forfeited,  and 
an  execution  issued  thereon  against  the  defendants  and  the  sure- 
ty to  the  forthcoming  bond.  This  execution  the  sheriff  returned, 
«No  property  found;"  and  upon  this  execution  the  suggestion  was 
made. 

The  plaintiff,  having  proved  these  facts,  rested  his  case;  and 
the  sheriff  declining  to  offer  any  testimony,  the  court  charged 
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the  jury,  that  the  sheriff,  having  once  levied  on  property  suffi- 
cient to  satisfy  the  execution,  was  bound  to  take  undoubted  se- 
curity, and  had  the  unrestrained  right  to  judge  of  it;  and  if  he  took 
insufficient  security,  and  suffered  the  property  to  go  out  of  his 
hands,  that  would  be  such  a  want  of  diligence  as  to  make  him 
liable  on  the  execution  issued  upon  the  forfeited  bond. 

To  this  the  defendant  excepted;  and  now  assigns  it  for  error. 

Ing  e,  for  the  plaintiff  in  error. 
Smith,  contra. 

ORMOND,  J. — The  charge  of  the  court  asserts,  in  effect, 
that  where  the  surety  upon  a  forthcoming  bond  proves  insuffi- 
cient, it  is  conclusive  evidence  against  the  sheriff  that  the  money 
could  have  been  made  on  the  first  execution  by  proper  dili- 
gence. 

The  statute,  [Clay's  Digest,  215,  §  74,]  requires  tlie  sheriff  to 
return  the  property,  levied  on  by  virtue  of  an  execution,  to  the 
defendant,  upon  his  executing  a  bond,  with  good  and  sufficient 
security,  for  the  delivery  of  the  property  on  the  day  of  sale.  The 
sheriff  is,  from  the  necessity  of  the  case,  made  the  judge  of  the 
sufficiency  of  the  surety  tendered;  but  it,  by  no  means,  follows, 
that  he  is  responsible,  at  all  events,  to  the  plaintiff  in  execution  if 
the  surety  proves  insufficient.  He  may  show  that  the  surety, 
when  received  by  him.  was  considered  "good  and  sufficient,"  in 
the  community  in  which  he  lived,  for  the  debt  he  became  bound 
for;  and  that,  therefore,  he  had  no  right  to  refuse  to  receive  him. 
The  doctrine  contended  for,  would  convert  the  sheriff  into  an 
insurer,  and  make  him,  in  effect,  the  surety  of  every  "security" 
he  received  upon  a  delivery  bond.  If  this  were  so,  it  would  le- 
gitimately follow,  that  he  must  be  the  exclusive  judge  of  the  abili- 
ty of  the  surety  tendered,  and  might  reject  the  most  unquestiona- 
ble security  which  could  be  offered.  This  would  be  utterly  sub- 
versive of  the  rights  of  the  defendant  in  execution,  and  would,  in 
effect,  be  a  virtual  repeal  of  the  statute  requiring  forthcoming 
bonds  to  be  executed. 

This  view  shows  very  satisfactorily,  that  the  conclusion  which 
the  court  required  the  jury  to  draw  of  want  of  diligence,  from  the 
fact  of  the  insufficiency  of  the  surety  upon  the  forthcoming  bond, 
was  erroneous. 
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As  the  cause  must  be  remanded,  it  is  proper  to  inquire  whether 
this  motion  can  be  maintained  upon  the  facts  disclosed. 

The  statute,  under  which  this  proceeding  is  had,  [Clay's  Dig. 
218,  §  85,]  was  evidently  intended  for  those  cases  where  the  de- 
fendant in  execution  had  property  in  possession  which  the  sheriff 
omitted  to  subject  to  sale  under  the  execution.  The  suggestion 
is,  that  the  "money  could  have  been  made  by  the  sheriff  by  due 
diligence."  Can  the  inability  of  the  surety  to  the  forthcoming 
bond  to  pay,  and  the  failure  of  the  sheriff  to  collect  the  money 
from  that  cause,  be  attributed  to  a  want  of  diligence  on  his  part? 
To  give  this  construction  to  the  act,  would  not  accord  with  the 
natural  import  of  the  language  employed;  nor  would  it  be  within 
the  mischief  which  the  act  evidently  intended  to  provide  a  reme- 
dy for,  which  was  the  omission  to  levy  on  property  subject  to  the 
•execution. 

It  never  could  have  been  presumed,  that  the  sheriff  would  wan- 
tonly, and  for  the  mere  purpose  of  delaying  the  collection  of  the 
judgment,  knowingly  take  insufficient  surety  to  a  forthcoming 
bond.  The  facts,  in  such  cases,  are,  generally,  if  not  always,  that 
the  sheriff  acts  upon  insufficient,  or  incorrect  information,  and, 
in  the  hurry  of  business,  does  not  make  such  inquiry  as  would 
have  led  to  a  knowledge  of  the  condition  of  the  surety.  At  all 
events,  it  was  not  considered  by  the  Legislature  such  a  flagrant 
dereliction  of  duty  as  to  require  the  infliction  of  a  summary  pe- 
nalty, as  in  the  other  cases  provided  by  statute. 

If  a  forthcoming  bond  is  quashed  for  any  defect  which  pre- 
vents its  being  operative  as  a  statute  bond,  the  sheriff  is  merely 
responsible  to  the  party  injured  for  damages.  [Clay's  Dig.  214, 
§  70.]  And  yet  this  would  be  a  case  in  which  the  failure  of  the 
sheriff  to  make  the  money,  on  the  first  execution,  would  be  much 
more  owing  to  his  negligence,  than  where  he  took  insufficient  se- 
curity; and  yet  no  summary  remedy  is  given.  We  conclude, 
therefore,  that  none  was  intended  to  be  given  in  such  a  case  as 
the  present;  but  the  party  was  left  to  the  more  tardy,  but  equal- 
ly certain  redress  afforded  by  the  common  law. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded. 
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FLEMING,  LINN  &  CO.  v.  BURGE. 

1.  The  defendant  in  attachment  cannot  object,  on  error,  unlesB  the  point  has  been 
regularly  made  in  the  primary  court,  that  the  bond  executed  by  the  plaintifTis 
defective,  although  the  record  does  not  show  that  the  defendant  had  actual  iio> 
tice  of  the  pendency  of  the  suit  previous  to  judgment. 

2.  The  affidavit  of  a  plaintiff  in  attachment  need  not  disclose  the  cause,  or  evi. 
dence  of  defendant's  indebtedness,  whether  by  bond,  note,  &.c.  ;  the  statute 
merely  requires  him  to  "  swear  to  the  amount  of  the  sum  due." 

3.  In  an  attachment  against  a  non-resident  debtor,  no  publication  is  necessary, 
where  a  judgment  is  not  rendered  until  more  than  six  months  after  the  suit  was 
commenced. 

4.  A  writing,  acknowledging  that  there  is  due  from  the  subscriber  to  the  person 
therein  named,  a  certain  sum  of  money,  and  stating  for  what  cause  it  is  due,  is 
a  promissory  note,  and  a  final  judgment,  by  default,  may  be  thereon  rendered. 

5.  The  sheriff's  return  to  an  attachment,  stating  that  he  had  levied  the  same  on 
four  horses,  (describing  their  colors,)  a«  the  property  of  the  defendant,  is  suffi- 
cient. 

Writ  of  error  to  the  Circuit  Court  of  Chambers. 

This  was  an  action  commenced  by  attachment  on  the  10th  of 
August,  1842,  returnable  to  the  circuit  court  on  the  second  Mon- 
day after  the  fourth  Monday  of  September  next  succeeding  its 
teste,  at  the  suit  of  the  defendant  in  error  against  the  plaintiffs. 
The  plaintiff  below  declared  on  an  instrument  in  writing,  dated 
on  the  first  day  of  June,  1842,  by  which  the  defendants  acknow- 
ledged to  be  due  to  the  plaintiff  by  them,  the  sum  of  one  hundred 
and  twenty-four  88-100  dollars,  for  keeping  stage  horses,  which 
were  then  in  their  possession.  The  ground  upon  which  the  at- 
tachment issued,  was  the  non-residence  of  the  defendants,  and 
the  form  of  action,  as  characterized  by  the  declaration,  is  assump- 
sit. At  the  term  of  the  circuit  court  holden  in  April,  1843,  a 
judgment  by  default  was  rendered  against  the  defendant 

Reese,  for  the  plaintiffs  in  error,  made  the  following  points: — 
1.  The  bond  executed  by  the  plaintiff  previous  to  suing  out  the 
attachment,  does  not  conform  to  the  statute.  2.  The  affidavit 
docs  not  show  whether  the  debt  was  due  bv  bill,  bond,  note  or 
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Otherwise.  3.  No  notice  was  given  to  the  defendants  of  the 
pendency  of  the  attachment.  4.  The  writing  declared  on  does 
not  authorize  a  final  judgment  by  default,  nor  does  it  amount  to  a 
promise  by  the  defendants  to  pixy  money.  5.  It  does  not  appear 
that  the  property  levied  on  belonged  to  the  defendants. 

Baugii,  for  the  defendant. 

COLLIER,  C.  J. — 1.  It  is  not  allowable  to  object  on  error, 
that  the  bond  executed  by  the  plaintiff  in  attachment  is  defective. 
If  the  defendant  thinks  proper  to  make  such  an  objection  in  the 
primary  court,  it  will  be  there  entertained,  yet  the  suit  will  not 
be  dismissed,  unless  the  plaintiff  declines  executing  a  sufficient 
bond.  [Lowry  v.  Stowe,  7  Porter's  Rep.  483;  Allord  v.  Johnson, 
9  Porter's  Rep.  320;  Scott  v.  Macy,  et  al.  3  Ala.  Rep.  250.] 
The  rule  of  law  upon  this  point  cannot  be  otherwise,  although 
the  record  does  not  show  that  the  defendant  had  actual  notice  of 
the  pendency  of  the  suit  previous  to  judgment.  If  the  defective- 
ness of  the  bond  could  be  presented  to  this  court  for  the  first 
time,  and  the  judgment  for  that  cause  reversed,  the  defendant 
would  not  only  be  subjected  to  delay,  but  would  be  burthened 
with  costs,  which  might  have  been  avoided  if  the  defendant  had 
appeared  in  the  circuit  court;  and  when,  too,  the  plaintiff  most 
probably  was  pursuing  the  appropriate  remedy  for  the  recovery 
of  a  just  demand.  The  injustice  which  would  result  from  tole- 
rating such  a  course  of  procedure,  is  quite  sufficient  to  show  that 
the  first  point  made  cannot  be  supported. 

2.  The  attachment  law  of  this  State  does  not  require  the  plain- 
tiff to  make  oath  that  the  defendant  is  indebted  to  him  by  bill, 
bond,  note,  &c,,  but  only  that  he  shall  "swear  to  the  amount  of 
the  sum  due."  [Clay's  Dig.  54,  §  3.]  The  declaration,  of 
course,  will  disclose  the  cause  of  action,  and  the  defendant  may 
understand  from  it,  what  he  has  to  defend  against.  In  every 
thing  essential,  it  is  believed  the  affidavit  conforms  to  the  statute. 

3.  In  respect  to  the  failure  to  make  publication,  or  otherwise  to 
give  notice  of  the  pendency  of  the  suit,  it  has  been  repeatedly  ad- 
judged, that  this  was  not  necessary  where  a  judgment  was  not 
rendered  against  the  defendant  until  more  than  six  months  after 
the  attachment  issued.  [Bickerstaff  v.  Patterson,  8  Porter's  Rep. 
245;  Murray  v.  Cone,  et  al.  id.  250;  Miller,  et  al.  v.  McMillan,  et 
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al.  4  Ala.  Rep.  527.]  In  the  present  case,  the  suit  was  com- 
menced at  least  eight  months  previous  to  the  rendition  of  the 
judgment. 

4.  The  writing  declared  on,  is,  in  legal  effect,  a  promissory 
note.  It  acknowledges  that  there  is  due  the  plaintiff  by  the  de- 
fendants a  sum  certain,  and  then  sets  out  the  consideration  of  the 
indebtedness  to  be  the  keeping  of  stage  horses  in  the  defendant's 
possession.  The  recital  of  a  consideration  cannot  change  the 
character  of  the  paper  so  as  to  make  it  less  obligatory  and  con- 
clusive than  it  would  be  without  it. 

5.  The  return  of  the  sheriff  uppn  the  attachment  is,  that  he 
had  levied  it  on  four  horses,  (describing  their  colors,)  as  the  pro- 
perty of  the  defendants.  This  is  clearly  sufficient,  and  would 
have  been  unobjectionable,  if  it  had  omitted  to  state  that  the  pro- 
perty levied  on  belonged  to  the  defendants.  [Bickerstaff  v. 
Patterson,  8  Porter's  Rep.  245;  Kirksey,  et  al.  v.  Bates,  1  Ala. 
Rep.  N.  S.  303;  Miller,  et  al.  v.  McMillan,  et  al.,  4  Ala.  Rep. 
527.] 

This  view  of  the  case  is  decisive,  and  the  consequence  is,  that 
the  judgment  of  the  circuit  court  is  affirmed. 


FAIR  LEY  V.  DAVIS,  Adm'x. 

1 .  An  action  of  debt  qui  /am,  to  recover  the  penalty  for  Issuing  a  marriage  license 
to  a  minor,  without  the  consent  of  his  parent  or  guardian,  is  abated  by  the  death 
of  the  plaintiff,  so  that  it  cannot  be  revived  by  his  personal  representative.— 
Quere — Whether  it  might  not  have  been  continued  by  the  State. 

Writ  of  error  to  the  Circuit  Court  of  Wilcox  county. 

Action  of  debt  qui  tarn  by  Israel  Davis,  to  recover  the  penalty 
given  by  statute  against  the  defendant  as  clerk  of  the  county 
court  of  Wilcox  county,  for  issuing  a  marriage  license  to  a  minor 
without  the  consent  of  his  parent  or  guardian.  After  the  cause 
was  at  issue,  the  death  of  the  plaintiff  was  suggested,  and  Jane 
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Davis,  his  administratrix,  made  a  party  by  whom  the  suit  was  pro- 
secuted to  judgment.  This,  among  other  matters,  is  assigned  as 
error. 

Dear,  for  the  plaintiff*  in  error. 

Geo.  W.  Gayle,  contra,  argued  that  the  commencement  of 

the  suit  entitled  the  party  to  the  penalty.     [ v.  , 

6  John.  101;  3  Black.  Com.  150;  Rowe  v.  The  State,  2  Bay, 
565;  1  Viner's  Ab.  211;  12  Mod.  267;  1  Bacon's  Ab.  action 
qui  tarn,  d.] 

GOLDTHWAITE,  J.— We  think  this  action  is  within  the 
maxim,  that  personal  actions  die  with  the  person,  although  in 
form,  it  is  an  action  ex  contractu.  We  have  examined  the  au- 
thorities referred  to  by  the  counsel  for  the  defendant  in  error,  but 
find  nothing  in  them  to  warrant  the  impression  that  this  action 
will  survive.  Indeed,  the  very  absence  of  all  direct  authority  on 
this  point,  is  persuasive,  that  it  has  never  been  supposed  to  be  of 
that  class.  In  the  case  of  Kirkham  v.  Wheely,  [3  Salk.  282,]  it  is 
said  that  when  the  informer,  in  such  an  action  as  this,  dies,  there 
is  an  end  of  the  suit,  and  the  King  is  not  entitled  until  recovery 
had.  In  1  Viner's  abridgement,  212,  it  is  said,  that  if  the  com- 
mon informer  die, the  attorney  general  may  proceed  for  the  crovm. 
This  would  scarcely  have  been  said,  unless  the  suit  abated  as  to 
the  common  informer.  On  looking  into  the  cause  of  Hammer 
V.  Gryffith,  [Cro.  El.  583,]  we  perceive  in  a  case  where  the  in- 
former died.  Lord  Coke,  (then  attorney  general)  inquired  of  the 
court  if  he  might  not  proceed  for  the  queen;  and  the  court  held 
that  he  might;  for  the  reason  that  it  had  been  allowed  to  an  infor- 
mer to  proceed  for  his  part,  notwithstanding  a  nolle  prosequi  by 
the  crown;  and  so  likewise,  when  the  queen  will  pardon,  for  it 
is  only  as  to  her  part. 

In  the  absence  of  any  authority,  leading  to  the  conclusion  that 
such  suits  survive,  we  are  constrained  to  declare  our  conviction, 
that  they  do  not.  Whether  the  State  was  entitled  to  proceed  in 
the  matter,  is  not  a  question  for  us  now  to  decide. 

Judgment  reversed. 
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BLEVINS  &  HORTON  v.  THE  BANK  AT  DECATUR. 

1.  The  Decatur  Bank,  by  its  agents,  entered  into  an  ag;rccmcnt  to  take  a  tract  of 
land  belonging  to  B,  one  of  its  debtors,  "  at  its  fair  cash  value,"  to  be  ascer. 
tained  by  five  persons  who  were  selected  by  the  parties — the  land  to  be  paid  for 
by  the  debt  due  the  bank  from  B;  and  the  residue  in  the  notes  of  the  Bank  of 
the  State  of  Alabama — The  persons  agreed  on,  estimated  the  value  of  the  land 
at  thirteen  dollars  per  acre,  payable  in  Alabama  bank  notes,  which  were  then  at 
a  discount  of  from  twenty -five  to  thirty  per  cent. — Held,  that  the  true  construe 
tion  of  this  contract  was,  that  the  land  was  to  be  taken  by  the  bank  at  its  cash 
money  value  in  the  market,  and  that  the  notes  of  the  B^ink,  and  the  debt  of  B. 
were  to  be  considered  as  money  in  payment  of  the  land — that  a  court  of  chan- 
cery woull  not  enforce  a  specific  performance  of  the  contract,  because,  by  the 
mode  adopted  to  ascertain  the  cash  value  of  the  land,  the  debt  of  B.  and  the 
notes  of  the  Bank  were  not  considered  as  mom  y,  but  were,  in  effect,  scaled  by 
the  supposed  difference  between  them  smd  specie,  by  the  appreciated  price  pat 
upon  the  land,  over  and  !<bove  its  supposed  value  in  money ;  thus  defeating  the 
entire  object  of  the  Bank  in  making  the  contract. 

Error  to  the  Chancery  Court  of  Morgan  county. 

The  bill  was  filed  by  the  plaintiffs  in  error,  and  alleges  that  the 
defendant  Bievins  being  indebted  to  the  Bank  at  Decatur,  in  the 
sum  of  $9,589  46,  and  being  in  failing  circumstances,  so  that  he 
could  not  pay  the  debt,  or  any  material  part  thereof,  without  the 
aid  of  his  friends,  on  the  25th  Sept,  1842,  made  a  proposition  in 
writing  to  the  Bank,  of  which  the  following  is  a  copy: 

"Huntsville,Sept.  25,  1842. 

♦<jeo.  W.  Rice,  Esq. 

Dear  Sir.  Mr  John  Bievins,  who  is  anxious  to  pay  the 
debt  due  the  Decatur  Bank,  authorizes  me  to  make  to  the  board 
of  directors  the  following  proposition,  viz:  The  Bank  to  take  his 
tract  of  land,  containing  2,465  acres,  lying  in  this  county,  at  cash 
valuation,  the  same  to  be  ascertained  by  three  or  five  respectable 
persons  living  in  the  neighborhood,  who  kno%v  the  land,  such 
men  as  Stephen  Debose,  Wm.  Wright,  and  other:?,  as  may  be 
agreed  on.  Should  the  land  be  valued  for  more  than  he  owes  the 
Bank,  the  overplus  to  be  paid  to  him  in  cash;  possession  given 
first  of  January  next     Title  to  be  entirely  satisfactory  to  the 
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Bank  before  any  payment  is  made.  The  board  to  decide  at 
their  first  meeting  after  the  receipt  of  this,  whether  they  will  ac- 
cept the  proposition  or  not.  If  the  Bank  accepts  the  proposition, 
an  agent  to  be  sent  up  immediately,  to  attend  to  valuation,  &c. 

That  the  Bank  soon  after,  accepted  the  proposition,  appointing 
G.  W.  Rice,  its  cashier,  and  L.  G.  Garrett,  one  of  its  directors,  its 
agents,  by  an  order  of  the  board,  as  follows: 

"Branch  of  the  Bank  of  the  State  of  Alabama  at  Decatur,  10th 
Nov.  1842.  Ordered  that  the  cashier,  in  company  with  Lewis 
G.  Garrett,  repair  to  Huntsville,  at  the  earliest  day  practicable, 
with  the  view  of  effecting  a  settlement  of  the  debt  due  by  John 
Blevins,  in  any  way,  so  as  to  secure  the  amount,  or  any  portion 
thereof,  and  for  that  purpose,  they,  or  either  of  them,  are  vested 
with  full  power  and  authority  to  contract."  That  after  the  adop- 
tion of  said  resolution,  said  president  and  directors  instructed 
said  agents  to  make  the  best  arrangement  they  could,  and  if  no- 
thing better  could  be  done,  then  to  take  said  land  upon  the  terms 
proposed. 

That  said  agents  repaired  to  Huntsville,  when,  being  unable  to 
make  any  arrangement  other  than  that  proposed,  agreed  with 
said  Blevins  to  take  the  land  upon  the  terms  offered,  but  as  the 
legal  title  was  then  in  said  Horton,  it  became  necessary  that  he 
should  be  a  party  to  the  agreement.  Thereupon,  complainants 
entered  into  a  written  agreement  with  the  agents  of  the  Bank,  as 
follows: 

"Memorandum  of  an  agreement,  this  day  entered  into  by  and 
between  John  Blevins  and  Rodah  Horton,  and  the  Branch  of 
the  Bank  of  the  State  of  Alabama  at  Decatur — Witnesseth,  that 
said  Blevins  is  indebted  to  said  Bank  by  note,  in  the  sum  of 
$9,589  46,  due  on  the  31st  January,  1842,  besides  interest  and 
costs,  and  in  the  further  sum  of  $746  86,  besides  interest  and 
costs,  for  which  last  mentioned  sum,  said  Bank  has  judgment  and 
execution,  and  said  Bank  agrees  to  take  from  said  Blevins  in  pay- 
ment for  said  sums,  a  certain  tract  of  land,  lying  in  Madison 
county,  supposed  to  contain  about  twenty-five  hundred  acres, 
(the  true  number  to  be  ascertained  hereafter)  at  the  price  to  be 
set  thereupon  by  the  persons  hereinafter  selected  and  named. — 
But  inasmuch  as  the  legal  title  to  said  land  is  now  in  said  Horton, 
and  in  consideration  that  said  Horton  shall  make  to  said  Bank  a 
good  and  sufficient  title  to  the  same,  said  Bank  agrees  to  pay  to 
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said  Horton  in  notes  of  the  Banks  of  the  State  of  Alabama,  the 
whole  of  the  residue  of  the  ascertained  value  of  said  land,  left  af- 
ter paying  said  sums  of  money,  with  the  interest  and  costs  as 
aforesaid,  and  in  consideration  of  the  payment  by  the  Bank  of 
such  residue,  left  as  aforesaid,  said  Horton  on  his  part,  agrees  to 
make  to  said  Bank,  good  and  sufficient  deed  or  deeds,  for  the 
whole  of  said  tract  of  land.  Now,  to  carry  out  and  fully  execute 
this  agreement,  said  parties  have  mutually  chosen  and  selected 
the  following  persons:  Thomas  Brandon,  William  Brandon,  Ben- 
jamin Patterson,  William  Wright  and  Levi  Hinds,  who  shall,  on 
Monday,  the  21st  November  inst.  or  as  soon  thereafter  as  may 
be,  go  upon  said  tract  of  land,  and  after  a  full  and  accurate  exa- 
mination of  said  land,  fix  upon  the  fair  cash  value,  and  reduce  the 
same  to  writing,  and  give  to  each  of  the  parties  a  copy  thereof; 
and  incase  of  disagreement,  the  opinion  of  a  majority  shall  be 
the  award  of  the  whole,  and  binding  upon  the  parties,  and  each 
party  hereby  binds  himself  faithfully,  to  execute  on  his  part,  this 
agreement.  John  Blevins, 

L.  G.  Garrett, 
Geo.  W.  Rice, 
RoDAH  Horton. 
That  a  short  time  after  the  agreement  was  made,  the  persons 
so  selected,  did  go  upon  said  land  and  examine  it,  and  four  of  the 
five  estimated  and  fixed  the  value  of  the  land  at  thirteen  dollars 
per  acre,  reduced  the  assessment  to  writing,  and  gave  to  each  of 
the  parties  a  copy  thereof.     That  after  the  valuation  was  thus 
made  known  to  the  cashier  and  Garrett,  they  as  such  agents,  ex- 
pressly recognized  it  as  good,  fair,  and  binding,  and  adopted  it  as 
their  own  act  and  valuation,  and  fixed  a  day  certain,  when  said 
Horton  should  go  to  the  Bank  to  execute  the  necessary  deeds  of 
conveyance,  and  receive  from  the  Bank  said  residue. 

That  by  a  survey,  said  tract  was  found  to  contain  2,460  37- 
100  acres,  of  which  the  Bank  had  notice — that  on  the  day  ap- 
pointed by  the  agents,  Horton  went  to  the  Bank  and  offered  to 
execute  the  agreement  on  his  part,  but  the  Bank  refused  to  per- 
form on  its  part  the  agreement  of  its  agents,  but  by  its  president 
and  directors,  adopted  the  following  resolution,  on  the  30th  Nov. 
1842:  Resohed,  that  in  the  opinion  of  this  board,  the  debt  of 
John  Blevins,  which  was  intended  to  be  secured  by  the  purchase 
of  his  land,  will  be  wholly  lost  by  the  contract  made  by  George 
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W.  Rice,  and  L.  G.  Garrett,  and  the  subsequent  valuation;  there- 
fore, said  contract  will  not  be  recognized,  sanctioned,  or  ful- 
filled by  this  board." 

The  complainant,  Horton,  avers  his  readiness  and  willingness, 
and  his  ability,  to  make  a  good  title  to  the  land  on  the  payment  of 
the  residue,  and  both  prays  a  specific  performance  of  the  contract, 
and  that  the  Bank  be  enjoined  from  collecting  the  money  from 
Blevins.     Appended  to  the  bill,  is  a  plat  of  the  land  and  survey. 

The  Bank,  by  its  answer,  admits  that  the  proposition  was  made 
as  stated  in  the  bill,  but  denies  that  it  was  accepted  by  the  Bank, 
and  sets  out  the  resolution  stated  in  the  bill,  for  its  action  there- 
upon. It  does  not  admit  that  any  instructions  were  given  to  the 
agents,  other  than  those  to  be  found  in  their  instructions.  Ad- 
mits the  agreement  was  made  by  their  agents,  set  forth  in  the 
bill,  but  does  not  admit  the  agents  sanctioned  and  approved  of 
the  valuation  made  by  the  referees. 

Does  not  known  whether  complainants  were  able  to  comply, 
but  admits  its  refusal,  because,  by  performing  it,  not  only  would 
the  debt  intended  to  be  saved,  be  lost,  but  according  to  the  belief 
of  respondent,  complainants  would  receive  in  money,  more  than 
the  actual  value  of  the  land;  that  the  land  was  estimated  at  twice 
as  much  as  it  would  command  in  the  market  for  cash,  &c. 

Many  witnesses  were  examined  to  prove  the  value  of  the  land, 
which  will  sufficiently  appear  from  the  statement  of  the  facts  by 
the  court. 

The  chancellor  considering  that  the  agents  exceeded  their  pow- 
ers, and  that  the  proof  established  satisfactorily,  that  the  land  had 
been  estimated  by  the  valuers,  at  a  price  considerably  beyond  its 
true  value,  dismissed  the  bill.  The  complainants  prosecute  this 
writ,  and  assign  for  error  the  decree  of  the  chancellor. 

Hopkins,  McClung,  S.  Parsons  and  Robinson,  for  plaintiffs 
in  eiror,  contended  that  this  was  a  proper  case  for  a  specific  per- 
formance— that  excess  of  price  over  value,  was  no  reason  for  not 
performing  the  contract  specifically,  unless  the  difference  was  so 
great  as  to  shock  the  understanding,  and  to  furnish  evidence  of 
fraud,  or  imposition.  [1  Story's  Equity,  249,  §  244-5-6;  3  Cow. 
445;  5  Porter,  264;  6  Wheaton,  528;  7  Vesey,  202;  1  Cox,  383, 
428;  3  V.  &  B.  187;  9  Vesey,  246;  16  id.  512;  6  id.  272;  7  id.  30; 
8  id.  133:  2  Madd.  R.  409.]     But  the  proof  did  not  establish  any 
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such  inequality, but  on  the  continry,  showed  that  t!:c  price  was 
fair. 

The  award  made  by  the  rciijices,  can  only  be  intpcachcd  by 
proof  of  fraud  or  misconduct.  [4  Porter,  Co;  3  Johns.  367;  10 
id.  143;  1  John.  C.  R.  101;  2  id.  270,  339,  358,  551;5  Vesey, 
840;  1  id.  309;  2  Johns.  02.] 

The  Bank  had  )X)wer  to  make  such  a  contract.  [Angel  & 
Ames  on  Cor.  04, 93;  Clay's  Dig.  1 12,  §  46;  id  120,  §  8, 122,  §  2.] 

The  directors  had  the  right  to  delegate  their  powers,  and 
when  properly  exercised,  was  binding  on  the  Bank.  [Angel  «St 
Ames,  174-5^),  237-8;  19  Johns.  00,284;  14  ib.  118;  10  id.  84; 
12  id.  231;  7  Cranch,  300;  12  Wheaton,  72;  1  Hals.  115;  3  id. 
191;  4  S.  &  R.  0;  3  Mass.  304;  10  id.  397;  2  Ala.  Rep.  452,718.] 

The  time  of  performance  of  contract,  not  material,  unless  some 
fact  set  out  in  the  answer,  such  as  change  of  value,  or  situation  of 
the  parties  makes  it  so.  [0  Wheaton,  528;  5  Cranch,  202;  3 
Merivale,81;  7  Vesey,  202,  204,  278;  13  id.  287;  2  S.  &  L.  682; 
7  Paige,  77;  3  Bibb,  307;  0  Vesey.  640;  20  Law  Lib.  106-8.] 

If  the  title  was  considered  doubtful,  it  should  have  been  refer- 
red to  a  master,  and  upon  objections  to  his  report,  the  court  could 
have  investigated  the  title.  [0  Vesey,  646;  7  id.  202;  3  Cowen, 
445;  3  Mun.  317;  8  Con.  Eng.  C.  210;  4  id.  230;  4  Johns.  Ch. 
R.  059;  1  Hopkins,  430;  2  P.  Will.  198;  20  Law  Lib.  102-3-4, 
222;  1  V.  «fc  B.  224,  351,  510;  10  Vesey,  315;  11  id.  39;  12  id. 
17;  18  id.  482;  1  Wheaton,  179;  1  Merivale,  19,  104;  2  id.  138; 
7  Paige  77;  2  R ussell,  570.] 

Cooper,  contra — contended  that  the  directors  of  the  bank  were 
trustees  for  the  public,  and  could  not  delegate  their  powers  in 
such  a  case  as  the  present.  [26  Wendell,  485;  3  Louisiana,  508; 
4  Mass.  595;  6  Paige,  497.] 

That  in  this  case,  the  agents  exceeded  their  powers,  and  their 
act  was  not  binding  on  the  Bank. 

Where  a  matter  concerns  the  public,  courts  will  not  decree  a 
specific  performance,  unless  the  bargain  is  beneficial  to  the  trust 
fund.  [2  Uov.  on  Frauds,  12,  40,  253-4;  1  Mad.  C.  R.  401; 
17  Ves.  290;  18  id.  315;  3  P.  Will.  282.] 

A  specific  performance  is  in  the  sound  discretion  of  the  court, 
and  will  not  be  decreed  unless  the  contract  is  just,  fair  and  rea- 
sonable, which  is  not  the  case  here.     [6  John.  C.  1 1 1:  id.  222;  3 
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Cow.  445;  4  Porter.  374;  2  Alii.  S3;  2  Whcaton,  290;  5  Pe- 
ters, 2G4.] 

In  such  a  case  as  the  present,  time  is  material,  and  ifthe  ven- 
dor is  unable  to  make  title  at  the  time  stipulated;  he  cannot  after- 
wards enforce  the  contract.  [1  Caines,  47;  1  Dallas,  42S;  5  Johns, 
85;  11  ib.  527;  2  Brockcnbrogh,  246;  1  John.  C.  R.  370;  4  Por- 
ter, 335.]  The  counsel  then  went  into  an  elaborate  examination 
of  the  title,  tending  to  show  that  it  was  bad,  and  that  the  contract 
was  too  vague  and  indefinite  in  not  describing  the  land  to  bo 
specifically  enforced. 

ORMOND,  J. — The  authority  conferred  on  the  agents  of  the 
Bank  by  its  order  of  the  IGth  November,  1842,  did  not  warrant 
the  agents  in  making  the  contract,  which  they  afterwards  entered 
into  with  Blevins  &  Morton.  It  is,  however,,  alleged  in  the  bill, 
that  subsequent  instructions  were  given  to  the  agents  by  the  pre- 
'  sident  and  directors,  to  make  a  contract  conformable  to  the  pro- 
position made  to  the  Bank  in  writing,  on  behalf  of  Blevins,  on  the 
25th  Sept.  1842.  This  is  not  admitted  on  the  part  of  the  Bank, 
but  there  is  some  proof  showing  that  some  further  instructions  or 
advice  was  given  by  the  Bank  authorities,  and  without,  therefore, 
intending  to  intimate  whether  these  subsequent  instructions  are 
to  be  considered  as  controlling  or  vacating  the  first,  or  that  they 
were  or  were  not,  binding  on  the  Bank,  we  shall  proceed  to  consi- 
der whether  this  is  such  a  contract  as  this  court  can  be  called  on 
specifically,  to  enforce,  and  if  it  is  of  that  description,  then  whe- 
ther the  complainants  are  in  a  condition  to  call  for  the  aid  of  a 
court  of  chancery. 

In  the  case  of  Gould,  ex'r  of  Hayes,  v.  Womack  and  wife, 
[2  Ala.  83,]  we  had  occasion  to  examine  the  question  of  the  extent 
of  the  authority  of  this  court,  in  enforcing  a  specific  performance 
of  a  contract,  and  its  obligation  to  act  in  such  cases;  that  case 
was  one  of  great  importance;  the  leading  cases  on  the  subject, 
English  and  American,  were  examined;  and  the  doctrine,  as  it  is 
understood  at  the  present  day,  is  thus  summed  up:  "A  court  of 
equity  will  not  lend  its  aid  to  enforce  a  specific  performance  of  an 
executory  contract,  unless  it  is  just,  reasonable  in  all  its  parts,  and 
founded  on  adequate  consideration;"  by  this  rule  we  propose  to 
test  the  contract  here  sought  to  be  enforced. 

It  is  quite  material  to  a  proper  understanding  of  this  case,  to 
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consider  the  respective  attitude  of  these  parties,  and  the  object  in 
view  in  making  the  contract  duw  sought  to  be  culbrced.  Bievins 
was  the  debtor  of  the  Bank,  in  about  the  "sum  of  SI  0,000,  and  al- 
though in  possession,  as  nominal  ovner,  of  a  large  tract  of  land, 
was  in  doubtful  circumstances.  A  proposition  is  made;  on  iiis  Ixj- 
half,  to  the  Bank,  to  pay  his  debt  due  the  Bank,  by  a  sale  of  his 
land  to  the  Bank,  at  **cash  valuation."  To  can  y  this  proposition 
into  effect,  certain  persons  are  agreed  upon,  a  majority  of  whom 
are  to  fix  upon  the  '"fair  cash  vajuation"  of  the  land,  which  the 
Bank  is  to  take  at  their  assessment,  and  pay  the  residue  after  dis- 
charging the  debt  due  the  Bank,  in  "notes  of  the  Banks  of  the 
State  of  Alabama." 

This  proposition,  if  made  in  good  faith,  impliedly  asserts  that, 
upon  a  resale,  the  Bank  will  be  able  to  obtain  pnyment  of  its 
debts  and  be  refunded,  the  excess  paid  upon  the  purchase.  Al- 
though it  may  be  admitted  that  the  Bank  was  willing  to  submit 
to  some  sacrifices  to  obtain  payment  of  a  doubtful  debt,  such  a 
result  would  not  necessarily  have  followed,  if  the  terms  of  the 
agreement  had  been  fairly  complied  with.  Every  one  knows 
the  difference  in  price  between  a  sale  for  cash  and  one  on  credit, 
although  interest  is  to  be  paid  from  the  day  of  sale;  and  thus,  by 
a  resale  on  credit,  the  Bank  might  have  reimbursed  itself  if  it 
could  have  obtained  the  land  at  its  fair  cash  value.  That  the 
terms,  fair  cash  value,  must  be  considered,  in  this  contract,  as 
equivalent  to  fair  cash  price,  will  be  evident,  when  it  is  consid- 
ered that  the  design  was  to  obtain  payment  of  a  debt — that  the 
Bank  did  not  want  the  land  for  cultivation,  and  could  not  use  it 
in  that  mode;  and  that  it  was  contemplated  by  all  the  parties, 
certainly  by  the  Bank,  to  repay  itself  by  a  resale;  but  to  produce 
this  result,  or  to  approximate  to  it,  it  was  essential  that  the  price 
should  not  be  greatly  over-eslimatcd. 

The  bill  does  not  allege  that  the  land  is  worth,  or  will  sell  for 
the  price  put  upon  it  by  the  valuers,  but  that  "the  persons  select- 
ed, fixed  and  assessed  the  value  of  the  land  at  thirteen  dollars  per 
acre;"  whilst  the  Bank,  in  its  answer,  alleges,  that  the  land 
was  so  grossly  overvalued  that,  by  a  compliance  with  the  terms 
of  the  contract,  more  than  the  entire  debt  intended  to  be  secured, 
would  be  lost.  Eight  persons,  who  had  been  exammed  by  the 
complamants,  state  the  land  to  have  been  worth,  at  the  time  it 
was  valued,  thirteen  dollars  per  acre;  whilst  of  three  persons  ex- 
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amined  by  the  Bank,  two  estimate  its  value  at  from  fifteen  to 
eighteen  thousand  dollars,  and  one,  who  was  one  of  the  original 
valuers,  estimated  it  at  ten  dollars  per  acre,  making  a  difFerence 
between  the  price  fixed  by  the  valuers  and  the  two  first  named, 
of  about  fifteen  thousand  dollars,  and  of  the  last,  of  about  eight 
thousand  dollars. 

Although,  from  the  nature  of  the  subject,  it  does  not  admit  of  a 
precise  estimate,  yet  this  extraordinary  discrepancy  between 
witnesses  of  equal  credit,  can  only  be  explained  on  the  supposi- 
tion, that  one  or  the  other  side  has  adopted  an  erroneous  stand- 
ard or  estimate  of  value — cither  by  some  supposed  ditference  be- 
tween value  and  price,  or  by  depreciating  the  medium  in  which 
it  has  to  be  paid,  and  which  would  require  an  increase  of  the  no- 
minal value  of  the  Ijind,  so  as  to  make  the  medium,  in  which  pay- 
ment was  to  be  made,  approximate  to  its  real  value;  and  upon 
looking  into  the  depositions,  such  appears  to  be  the  fact. 

Tlie  proper  intcrrogatoiy  to  be  put  to  the  witnesses,  would 
have  been,  if  you  are.  acquainted  with  the  land  in  dispute,  state 
what  was  its  fair  cash  valuQ  or  price  in  the  market  at  a  given 
time.  The  interrogatories  which  were  put,  are,  after  inquiring 
whether  the  witnesses  were  not  acquainted  with  the  land,  whe- 
ther it  was  not  fertile  and  possessed  of  fine  water  power,  "in 
view  of  the  goodness  of  the  soil  and  said  water  power  on  it,  what 
would  have  been  the  value  of  said  land  in  November  last,  to  be 
paid  for  in  Alabama  bank  notes?  Was  it  not  worth,  at  that  time, 
thirteen  dollars  per  acre,  to  be  paid  for  in  Alabama  bank  notes? 
If  not,  how  much?"  The  manifest  tendency  of  these  interroga- 
tories was  to  lead  the  mind  of  the  witnesses  from  the  true  inquiry, 
the  cash  market  price  of  the  land;  and,  accordingly,  we  find  that 
they  answer,  that  the  land  was  7'ichly  worth  thh^teen  dollars  per 
acre,payahle  in  Alabama  hank  notes,  which,  at  that  time,  were  at 
a  discount  of  from  twenty-five  to  thirty  per  cent;  but  not  one  of 
them  intimates  his  belief  that  it  would  have  commanded  that  price 
in  the  market,  or  that  they  were  willing,  if  they  had  desired  to 
purchase,  to  give  that  price  for  it.  The  witnesses  on  the  other 
side,  in  answer  to  the  interrogatory,  what  was  the  fair  cash  value 
of  the  land,  say — One  of  them,  that  he  had  desired  to  purchase  it, 
and  never  would  have  given  more  than  fifteen  thousand  dollars 
for  it,  which  he  thinks  its  full  value.  Another  says,  that  about 
seventeen  or  eighteen  thousand  dollars  would  have  been  a  full 
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price  for  the  land.     The  third,  who  was  one  of  the  valuers,  says 
that  he  valued  the  land  at  ten  dollars  per  acre. 

These  opposite  and  contradictory  opinions  can  only  be  recon- 
ciled, by  supposin;::^  that  the  cotnplainant's  witnesses  were  speak- 
ing of  the  value  of  the  land  from  its  fertility  and  its  water  power, 
"without  reference  to  its  market  price,  and  especially  by  consider-* 
ing  the  medium  in  which  tho  land  was  to  be  paid  for,  as  affecting 
its  value.  The  notes  of  the  bank,  thougli,  at  that  time,  from  the 
operation  of  temporary  causes,  at  a  heavy  discount,  were  paya- 
ble in  specie,  which  could  have  been  coerced  from  the  bank;  and 
it  was,  therefore,  most  unjust  to  adopt  such  a  rule — not  only  for 
the  reason  just  assigned,  but  also  because  it  was  uncertain  and 
fluctuating.  The  rate  of  discount,  then  supposed  to  exist,  might, 
by  the  same  arbitrary  dictation  of  public  opinion,  have  been  re- 
duced to  the  specie  standard  on  the  succeeding  day. 

A  more  serious  objection  than  this  is,  that  this  mode  of  valuing 
the  land,  violates  the  agreement  of  the  parties.  It  could  scarcely 
be  supposed,  that  the  Bank  would  make  such  a  suicidal  contract 
as  voluntarily  to  agree  to  purchase  property  to  obtain  payment 
of  a  debt  with  its  own  notes  at  a  ruinous  depreciation,  when,  by 
the  very  process,  the  debt  intended  to  be  secured  would  be  en- 
tirely sunk.  Certainly  the  terms  of  a  contract,  from  w  hich  such 
a  result  is  to  flow,  should  be  very  clear  and  explicit.  The  con- 
trary appears  to  us  to  be  the  clear  meaning  and  intention  of  the 
parties.  The  Bank  was  to  take  the  land  at  its  fair  cash  value, 
and  was  to  pay  for  it,  in  part,  by  the  debt  of  Blevins,  and  the 
residue,  in  the  notes  of  the  Bank.  Tliis  shows  very  conclusively, 
that  the  debt  of  Blevins  and  the  notes  of  the  Bank  were  to  be 
considered,  in  the  purchase  of  the  land,  as  money.  Blevins 
could  hardly  have  asked  that  his  debt  to  the  Bank  should  not  be 
considered  as  cash,  or  its  equivalent;  and  the  notes  of  the  Bank 
were,  in  fact,  the  ordinary  circulating  medium  of  the  country  pass- 
ing as  money,  and  upon  which  the  Bank  could  be  compelled  to 
pay  specie.  If  it  had  been  the  intention  of  the  parties,  that  the 
debt  of  Blevins  and  the  notes  of  the  Bank  were  not  to  be  consid- 
ered in  the  purchase  as  money,  but  subject  to  such  an  enormous 
discount,  as  appears  at  that  time  to  have  been  current,  it  is  im- 
possible to  suppose  it  would  not  have  been  expressly  provided 
for;  and  in  the  absence  of  any  such  provision,  we  are  constrained 
to  believe  it  was  not  in  the  contemplation  of  tlic  parties;  the  more 
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especially,  as  such  a  stipulation  would,  in  its  conscquoncos,  in  all 
probability,  have  extinguished  the  debt  intended  t )  be  secured, 
and,  indeed,  might  have  imposed  on  the  Bank  an  additional  loss, 
without  the  possibility  of  being  a  ga'ncr  by  it. 

If  the  contract  was  as  the  complainants  suppose  it  to  be,  it 
might  well  be  questioned,  whether  a  specific  performance  could 
be  enforced;  but  the  ground  of  this  decision  is  not  that  the  con- 
tract, properly  interpreted,  might  not  be  enforced  in  chancery, 
but  it  is,  that  the  complainants  do  not  show  that  they  have  com- 
plied, or  offered  to  comply  with  it,  on  their  part,  by  tendering  to 
the  Bank  the  land  agreed  to  be  received  by  it  at  its  fair  cash  va- 
lue. Nor  are  we  to  be  understood  as  deciding  that,  in  ascertain- 
ing the  fair  cash  value  of  the  land,  we  would  weigh  the  opinions 
of  those  persons  agreed  upon  by  the  parties  to  estimate  its  value 
in  "gold  scales."  Upon  such  questions,  men  may  be  expected  to 
■differ,  and  nothing  but  an  actual  sale  could  ascertain  the  fact  with 
certainty.  In  such  a  case  as  this,  however,  there  must  be  an  ap- 
proximation to  the  cash  price  of  the  land,  to  entitle  the  party  to 
the  aid  of  a  court  of  chancery.  Some  sacrifice  the  proposition 
supposes  the  Bank  willing  to  submit  to,  and  it  was  reasonable  to 
expect  that  the  land  would  be  estimated  at  its  full  cash  price. 

Here,  however,  we  are  not  left  to  grope  in  the  dark  as  to  the 
relative  merit  of  opposite  opinions  as  to  the  cash  value  of  the 
land.  The  valuers  themselves  inform  us  of  the  rule  by  which 
they  attained  their  conclusion,  and  that,  as  has  been  shown,  was 
in  violation  of  the  agreement  of  the  parties:  and  there  can  be  no 
pretence  that  the  complainants  can  enforce  in  equity  a  contract 
which,  in  fact,  the  Bank  never  entered  into. 

These  considerations  lead  us  to  the  conclusion,  that  the  com- 
plainants have  not  made  out  such  a  case  as  to  entitle  them  to  re- 
lief in  equity;  and  the  decree  of  the  chancellor  must  be,  therefore, 
affirmed. 
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KING  AND  CLARKE  v.  GRIFFIN,  use,  *c. 

1.  The  assets  which  come  to  the  hands  of  an  administrator,  pass  to  his  saccesMir 

if  he  die,  resigns,  or  is  removed  before  he  administers  them. 

2.  The  declaration  commenced  thus :  "  D.  A.  G.,  who  sues  for  the  use  of  S.  S., 
sheriff  of  T.  Co.  and  successor  of  said  D.  A.  G.,  complains,  &,c.,"  and  then  al. 
leges  that  the  defendants  made  and  delivered  their  promissory  note  to  the  plain- 
tiff,  by  which  they  "  promised  to  pay,  six  months  after  the  date  thereof,  to  the 
plaintiff,  by  the  name  of  D.  A  G.,  sheriff  and  administrator  of  the  estate  of  J* 
C."  The  breach  alleged,  is,  the  non-paymen-.  of  the  note  to  the  plaintiff,  with- 
out  negativing  a  payment  to  S  :  He-d,  1.  That  it  cannot  be  assumed  as  a  legal 
conclusion,  that  G.  was  administrator  in  viitue  of  his  office  of  sheriff,  nor  that 
S  although  his  successor  in  the  sheriffalty,  was  also  administrator  de  bonis  non, 
but  the  description  of  the  latter  as  sheriff,  if  necessary,  would  be  treated  as  a 
mere  deacriptio  persona.    2.  That  if  S.  succeeded  G.  in  the  administration,  and 

thereby  became  t!ie  proprietor  of  the  note,  the  defendant  should  have  pleaded  the 
fact.     3.  That  the  breach  was  well  assigned. 

Writ  of  error  to  the  County  Court  of  Talladega. 

The  defendant  in  error  declared  against  the  plaintiffs  in  debt, 
thus:  "David  A.  Griffin,  who  sues  for  the  use  of  Solomon  S pence, 
sheriff  of  Talladega  county,  and  successor  of  said  David  A.  Grif- 
fin, by  attorney,  complains  of,"  &c.  and  then  alleges  that  the  de- 
fendants made  and  delivered  to  the  plaintiff,  their  promissory 
note,  by  which  they  "promised  to  pay,  six  months  after  the  date 
thereof,  (which  period  is  elapsed)  to  the  plaintiff,  by  the  name  of 
David  A.  Griffin,  sheriff,  and  administrator  of  the  estate  of  Joha 
Calhoun,  &;c."  The  breach  alleged  is,  the  non-payment  of  the 
note  to  the  plaintiff,  without  negativing  a  payment  to  Spence. — 
To  this  declaration,  the  defendants  demurred,  and  their  demur- 
rer being  overruled,  they  declined  pleading  over;  thereupon,  a 
judgment  by  nil  dicit  was  rendered  in  favor  of  the  plaintiff 

L.  E.  P.AR30N8,  for  the  plaintiffs  in  error,  insisted  that  the 
plaintiff  was  administrator  of  Calhoun's  estate,  in  virtue  of  his  of- 
fice of  sheriff,  and  when  he  was  superseded  by  the  election  and 
qualification  of  a  successor,  his  right  to  maintain  an  action  in  that 
character,  ceased,  and  the  assets  and  evidences  of  debt  due  his 
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intestate's  estate,  passed  to  the  administrator  de  bonis  non,  who 
alone  could  maintain  an  action  for 'their  recovery.  The  declara- 
tion shows  that  the  plaintiff  had  no  title  to  the  note  in  question, 
and  the  demurrer  should  have  been  sustained.  He  cited  Clay's 
Dig.  222,  §  10;  Minors  Rep.  20G;  2  Stew't  Rep.  133;  Harbin  v. 
Levi  at  this  term.  It  is  no  answer  to  the  objection  to  say,  that 
the  defendants  cannot  be  prejudiced  by  permitting  a  recovery  in 
the  form  in  which  the  action  is  brought,  if  they  really  owe  the 
debt.  ■  [4  Ala.  Rep.  571.]  The  declaration  is  also  defective  in 
alleging  that  the  note  has  not  been  paid  to  the  plaintiff,  without 
negativing  a  payment  to  Spencc,  who  was  authorized  to  receive 
the  money. 

BowDON,  for  the  defendant. — Conceding  the  law  to  be  as  stated, 
in  respect  to  the  rights  of  an  administrator  and  his  successor, 
and  it  is  contended  that  the  suit  is  well  brought  under  the  act  of 
1837.  [Clay's  Dig.  376,  §  76;  White  v.  Ivey,  use,  &c.  4  Ala. 
Rep.  571.]  Besides,  it  docs  not  appear  that  the  note  in  question 
is  a  part  of  the  assets  of  the  intestate's  estate,  and  upon  a  demur- 
rer, this  cannot  be  intended.  The  terms  sheriff  and  administrator, 
may  be  regarded  as  merely  descriptive  of  the  plaintiff  and  Spence, 
and  if  necessary,  to  sustain  the  declaration,  may  be  rejected  as 
suplusage.  [1  Chitty's  Plead.  253;  8  Mass.  Rep.  109;  3  Ala. 
Rep.  154;  4  id.  642.]  He  also  cited  2  Ala.  Rep.  342;  4  id.  26,  to 
show  that  the  note  declared  on,  was  not  a  part  of  the  record,  be- 
cause not  made  such  by  bill  of  exceptions. 

COLLIER,  C.  J. — 1.  It  has  been  repeatedly  decided,  that 
the  assets  which  come  to  the  hands  of  an  administrator,  pass  to 
his  successor  if  he  dies,  resigns,  or  is  removed  before  he  adminis- 
ters them.  Under  the  influence  of  this  principle,  the  administra- 
tor de  bonis  non,  becomes  entitled  to  the  bonds,  notes,  &c.  which 
his  predecessor  had  in  his  hands  when  his  representative  func- 
tions ceased.  [Caller's  ex'rx  v.  Boykin  &  Bassett,  Minor's  Rep. 
206;  King  v.  Green,  et  al.  2  Stew't  Kep.  133;  Harbin  v.  Levi  at 
this  term.] 

The  question  is,  does  the  declaration  show  that  the  note,  the 
amount  of  which  is  sought  to  be  recovered,  was  assets  of  the  es- 
tate of  Calhoun,  in  the  hands  of  the  plaintiff,  or  that  Spence  has 
actually  succeeded  him  in  the  administration.     The  plaintiff  does 
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not  state  that  the  fact  of  his  being  administrator,  was  tlie  result, 
and  as  a  consequence  of  his  being  sherift*  of  the  county  to  which 
the  right  pertained,  of  granting  icUcrs  of  administration.  In  the 
commencement  of  the  dcciaration,  lie  docs  not  characterise,  ei- 
ther himself  or  Spence,  as  administrator,  but  he  complains  in  his 
individual  right,  for  the  use  of  Spence,  whom  he  describes  as  his 
successor  in  the  office  ofsherilF.  In  setting  out  the  cause  of  ac- 
tion, it  is  described  as  a  promissory  note,  payable  to  the  plaintiff, 
"by  the  name  of  David  A.  CrilFin,  sheriff  and  administrator  of 
John  C.  Calhoun,  deceased."  Now,  altliongh,  the  plaintiff  may 
have  been  sheriff,  it  cannot  bo  assumed  as  a  legal  conclusion, 
that  he  became  the  personal  representative  of  t!io  intestate's  es- 
tate, in  virtue  of  his  oilice.  The  declaration  contains  no  state- 
ment, showing  that  Spence  is  administrator  dc  bonis  won,  but  this 
is  a  mere  inference,  founded  upon  the  assumption,  that  the  plain- 
tiirs  administration  was  connected  with  the  sheriffalty,  and  the 
further  deduction,  that  as  Spence  has  become  sheriff,  he  also  is 
administrator.  This  latter  conclusion  is  not  a  necessary  se- 
quence, if  it  were  conceded  that  the  plaintiff  was  administrator 
virtute  officii;  for  the  fact  that  one  sheriff  has  administered,  does 
not  make  it  necessary  that  the  unsettled  estate  should  be  com- 
mitted to  his  successor,  but  some  other  person  may  succeed  to 
the  trust. 

For  any  thing  appearing  to  the  contrary,  Spence  may  have 
acquired  an  interest  in  the  note,  though  it  may  have  been  assets 
of  Calhoun's  estate,  under  such  circumstances  as  would  entitle 
him  to  the  amount  collected.  lie  may  have  been  a  creditor,  and 
received  it  in  payment  of  his  debt.  In  fact,  there  are  cases  which 
determine  that  an  executor  or  administrator  may  transfer  the  as- 
sets of  the  deceased,  in  satisfaction  of  his  own  debts,  if  there  be 
no  collusion  on  the  part  of  his  creditor.  [Allender  v.  Riston,  2 
Gill  &,'Johns.  Rep.  86;  Coburn  v.  Ansart  &  Trustee,  3  Mass. 
Rep.  319.]  Be  this  as  it  may,  no  inference  can  be  drawn  from 
his  description  as  sheriff,  adverse  to  the  plaintitPs  right  to  sue  for 
his  use;  the  official  designation  may  be  regarded  as  a  mere  de- 
scHptio  personac.  This  objection  being  out  of  the  way,  there 
remains  not  the  slightest  pretence  for  supj)osing  that  Spence  is 
administrator,  or  the  action  is  not  well  brought. 

If  the  fact  be  as  the  plaintiffs  in  error  suppose,  that  Spence  has 
succeeded  to  the  administration,  and  in  consequence  thereof,  en- 
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titled  to  the  note  in  suit,  they  should  have  interposed  a  plea  set- 
ting out  those  fuels,  and  thus  have  presented  the  legal  question  to 
the  court.  But  ihey  were  premature  in  demurring,  and  from 
what  has  been  said, it  follows,  that  the  declaration  as  it  respects  the 
point  considered,  is  unobjectionable. 

2.  In  regard  to  the  second  objection  made  upon  the  demurrer, 
that  the  breach  in  the  declaration  is  not  broad  enough,  we  think  it 
is  not  well  taken.  It  is  generally  sufficient  to  lay  the  breach  in 
terms  co-extensive  with  the  legal  liability  of  the  defendant.  In 
the  present  case,  whatever  may  be  the  rights  of  Spence  in  re- 
spect to  the  money  to  be  collected  on  the  bond,  the  plaintiff  alone, 
for  any  thing  appearing  in  the  declaration,  was  entitled  to  sue,  and 
it  is  enough  to  allege  a  non-payment  to  him.  In  Lunn  v.  Payne, 
[6  Taunt  Hep.  140.]  it  was  decided,  that  in  debt  on  a  bond,  con- 
ditioned for  the  payment  of  an  annual  sum  to  the  wife  of  the  ob- 
ligee, a  breach  assigned  in  the  non-payment  of  the  same  to  the  ob- 
ligee, is  sufficient.     [See  also,  1  Sid.  Rep.  178.] 

From  this  view,  it  results  that  there  is  no  error  in  the  record, 
and  the  judgment  is  consequently  affirmed. 


CRENSHAW  V.  DAVENPORT  AND  WIFE. 

1.  When  evidence  is  offered,  which  is  seemingly  irrelevant  to  the  matter  in  issue, 
it  is  the  duty  of  the  party  offering  it,  to  show  how  it  can  be  made  relevant  by 
connecting  it  with  other  facts  and  circumstances  already  in  evidence,  or  intend, 
ed  to  be  offered,  and  if  there  is  no  such  offer  to  show  its  relevancy,  the  court 
may  lawfully  reject  it. 

Writ  of  error  to  the  Circuit  of  Lowndes  county. 

Assumpsit  on  the  common  counts. 

At  the  trial,  on  the  general  issue,  and  also  on  one  formed  on  the 
replication  of  a  promise  within  six  years,  it  was  proved  that 
James  Crenshaw,  William  Crenshaw,  and  Louisa  Davenport, 
the  feme  plaintiff,  formerly  Louisa  Crenshaw,  together  with  some 
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three  others,  were  legatees  of  an  estate  in  lands  in  I..owndes  coun- 
ty; that  James  Crenshaw  was  the  administrator  of  that  estate; 
that  the  lands  were  sold  by  comm'ssioners  appoinU'd  by  the  or- 
phans' court  of  Lowndes  county;  that  tho  snie  was  made  on  the 
1st  of  February,  1836.  on  a  credt  of  twelve  months,  and  the  pro- 
ceeds, being  notes  on  various  individuals  to  the  amount  of  15,- 
000  dollars,  were  delivered  over  to  James  Crenshaw,  the  ad- 
minisrrator,  and  by  him  were  divided  among  the  heirs  within  a 
few  days  after  the  sale. 

The  plaintiffs,  Davenport  and  Wife,  requested  the  admin'stra- 
tor  to  deliver  their  portion  to  William  (  renshaw,  llie  defendant; 
and  their  portion  of  the  proceeds  arising  from  the  sale,  was  ac- 
cordingly delivered  by  the  admin  strator. 

The  defendant  then  offered  to  read  to  the  jur^'  a  deed  purport- 
ing to  have  been  executed  by  both  the  plainttflTs.  bearing  date  the 
30th  April,  183t>,  expressing  the  receipt  of  a  consideration  of 
2,000  dollars,  and  releasing  all  the  right,  title  and  interest  of  the 
said  Louisa  in  and  to  the  lands  whereof  Stephen  Crenshaw  died 
seized,  lying  in  Lowndes  county,  to  James  and  William  Cren- 
shaw. This  deed  was  proved  by  one  of  its  suhs  :ribing  witnesses, 
who  stated  that  it  was  signed,  sealed,  delivered  and  acknow- 
ledged, in  his  presence,  by  the  grantors,  as  well,  also,  as  in  the 
presence  of  another  subscribing  witness;  but  he  saw  no  considera- 
tion pass  between  the  parties. 

The  plaintiflis  opposed  the  introduction  of  this  deed  as  evi- 
dence, and  on  their  motion,  it  was  rejected.  The  defendant  ex- 
cepted; and  the  refusal  to  admit  this  deed,  is  here  assigned  as  eiTor. 

Geo.  W.  Gayle  and  Edwards,  for  the  plaintiff"  in  error. 
Evans  and  Cook,  contra. 

GOLDTHWAITE,  J. — The  exclusion  or  admission  of  evi- 
dence, which  is  supposed  by  one  party  to  be  relevant,  and  by  the 
other  is  considered  as  irrelevant,  is  frequently  a  matter  of  some 
difficulty.  The  general  rules  on  this  subject  are,  however,  be- 
lieved to  be  sufficiently  clear  and  precise  to  prevent  any  injustice 
from  being  done.  When  the  relevancy  is  not  apparent  from  the 
evidence  oflTered,  but  other  facts  will  make  it  so,  the  duty  of  the 
party  offering  it  is  to  state  its  connexion  with  the  other  facts,  in 
order  that  its  relevancy  may  be  disclosed  to  the  court    [2  Star- 
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kie's  Ev.  381.]  It  is  evident  to  every  one  conversant  with  the 
practice  on  the  circuits,  that  a  claim  or  defence  frequently  de- 
pends on  a  variety  of  facts  and  circumstances,  either  one  of  which, 
by  itself,  would  seem  to  be  irrelevant,  and  yet  when  the  whole 
are  made  out,  a  complete  case  is  presented;  but  it  by  no  means 
follows,  that  a  court  will,  in  every  case,  wade  through  apparent- 
ly irrelevant  testimony,  unlcs  the  intention  to  connect  it  with  other 
facts,  from  which  its  relevancy  will  appear,  is  distinctly  shown. 
When,  therefore,  evidence  is  offered,  apparently  not  connected 
with  the  issue,  and  is  opposed,  it  becomes  the  duty  of  the  party 
offering  it,  to  show  its  connexion  with  other  facts,  either  in  evi- 
dence, or  intended  to  be  given  to  the  jury.  It  is  impo.-^sible  to 
prescribe  the  course  which  counsel  shall  pursue  in  putting  a  case 
to  the  jury,  but  they  must  always  be  prepared  to  explain  the  ob- 
ject for  which  the  evidence  is  offered;  and  if  this  is  not  done,  the 
court  may  lawfully  reject  that  which  is  apparently  irrelevant. 
This  is  the  clear  rule  to  be  deduced  from  the  cases.  [Winlock 
V.  Hardy,  5  Litt.  272;  Harris  v.  Paynes,  SLitt.  105;  Wilson's 
adm'rs  v.  Bower,  5  Mon.  33;  Clark  v.  Beach,  6  Conn.  142; 
Rowl,  adm'r,  v.  Kyle,  1  Leigh.  216;Bonham  v.  Cary,  11  Wend. 
83:  Weedier  v.  Farmers'  Bank,  11  S.  &  R.  134;  Turner  v.  Fen- 
dall,  1  Cranch,  182;  Inncrarity  v.  Byrne,  8  Porter,  176;  Jackson 
V.  Webb,  11  Wend.  422;  Gratz  v.  Gratz,  4  Rawle,  411;  Cowen 
&  Hill's  notes,  434,  792;  Mardis'  adm'rs  v.  Shackleford,  4  Ala. 
Rep.  N.  S.  443.] 

Let  us  now  apply  these  principles  to  the  facts  disclosed  by  the 
bill  of  exceptions  in  this  case.  The  administrator  of  the  estate 
in  which  the  p!aintifl''s  wife  was  entitled  to  a  portion,  had  deliver- 
ed the  wife's  portion  of  the  notes  received  to  the  defendant. 
This  delivery,  unexplained,  would  impose  a  liability  on  him  to 
account  for  the  proceeds  when  received  in  money,  but  doubtless 
he  could  show  that  the  delivery  v^^as  the  consummation  of  a  sale. 
The  deed  was  probably  offered  with  this  view;  but  as  it  bears 
date  at  a  time  subsequent  to  the  delivery  of  the  notes,  and  pur- 
ports to  be  a  release  of  the  title  to  real  estate,  it  was,  when  of- 
fered, apparently  irrelevant  to  the  point  in  issue.  This  being  the 
fact,  it  was  incumbent  upon  the  defendant  to  show  how  it  could 
become  relevant  by  a  connexion  with  other  facts  or  circum 
stances  intended  to  be  given  in  evidence.  This  was  not  done, 
and,  therefore,  the  court  properly  rejected  it. 

Judgment  affn-mcd. 
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WATSON  V  BYERS. 

1.  An  admission  by  the  defendant,  ujxjn  the  presentation  of  an  accoHUt  to  him 
that  part  of  the  account  is  correct,  but  whiiout  stalinnr  what  part,  and  neither 
admitting  or  denying  tiie  residue,  cannot  be  construed  into  an  admission  that 
the  entire  account  is  just ;  and  is  of  no  value  for  the  part  adiuittcd,  from  itB  un- 
certainty. Ix* 

Error  to  the  Circuit  Court  of  St.  Clair. 

Assumpsit  by  the  defendant  against  the  plaintiff  in  error. 
Pleas,  non-assumpsit,  and  the  statute  of  limitations. 

Upon  the  trial,  the  plaintiff  introduced  a  witness  to  prove  the 
account  upon  which  the  action  was  founded,  who  testified  that 
he  was  present  when  the  account  was  presented  to  the  defend- 
ant, who  admitted  that  a  part  of  the  account  was  correct,  but  did 
not  state  what  pi^tion  of  it,  aiid  neither  admitted  or  denied,  but 
was  silent  as  to  <lhe  residue.  WTiereupon  the  court  charged  the 
jury,  that,  from  the  silence  of  the  defendant,  they  might  presume 
the  entire  account  to  be  correct:  to  which  the  defendant  excepted; 
and  wliich  he  now  assigns  for  error. 

Martin  &  Huntingtoiv.  for  plaintiff  in  error,  cited  2  Starkie's 
^v.  22;  Peake's  Ev.  19;  Bull.  N.  P.  23G. 


CiuLTON,  with  whom  was  "Bowdon,  for  defendant  in  error, 
cited  1  S.  R.  398;  1  Rep.  Con.  C.  290;  2  Yeates,  529;  2  Vernon, 
27();  2  Atkins,  252;  3  Johns.  C.  5t5;  7  Crdnch,  147;  2  Wash.  C. 
C.  Rep.  155,308;  5  Munford,  25;  1  McCord,384;  Greenleaf  Ev. 
229;  2.yesey,  sen.  239. 

ORMOND,  J — It  is  a  familiar  principle,  laid  down  by  all  the 
writers  on  the  law  of  evidence,  that  the  silence  of  one,  against 
whom  a  claim  or  right  is  asserted,  may  amount  to  an  admission 
that  the  claim  is  just.  This  rule  is  founded  on  that  instinct  of  our 
nature,  which  leads  us  to  resist  an  unfounded  demand.  There 
can,  therefore,  be  no  doubt,  that  if  one  asserts,  in  the  presence 
and  hearing  of  another,  in  such  a  manner  as  to  entitle  him  to  an 
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answer,  that  he  is  indebted  to  him  in  a  certain  amount,  that  his 
silence  will,  in  law,  be  an  admission  that  the  claim  asserted  is 
just.  So,  if,  on  the  presentation  of  an  acconnt,  certain  items  are 
objected  to,  it  will  be  an  admission  of  the  residue.  [2  M.  &  S. 
265.] 

Upon  the  presentation  of  the  account  in  this  case,  the  defend- 
ants admitted  that  a  portion  of  the  account  was  correct;  but  by 
no  fair  process  of  reasoning,  can  this  be  construed  into  an  admis- 
sion that  the  entire  account  was  just.  On  the  contrary,  so  far  as 
the  justice  of  the  account  is  to  depend  on  the  declarations  of  the 
defendant,  it  is  a  virtual  denial  of  all  that  part  of  the  account  not 
admitted. 

The  admission  of  the  defendant,  that  a  part  of  the  account  was 
correct,  could  not  avail  the  plaintiff,  because  of  its  uncertainty;  it 
could  furnish  no  data  by  which  to  attain  any  conclusion,  and  was, 
therefore,  in  itself,  of  no  value  as  evidence,  either  as  to  the  uncer- 
tain portion  of  the  account  admitted  to  be  correct,  or  that  part 
of  it  about  which  the  defendant  was  silent. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


NELSON,  A  SLAVE,  V.  THE  STATE.  ^ 

1.  An  indictment  under  the  second  section  of  the  fifteenth  chapter  of  the  penal 
code,  for  an  assault  with  intent  to  kill,  must,  within  the  terms  of  the  act,  allege 
that  the  individual  assaulted  was  a  "  wliite  person  ;"  and  an  indictment  which 
does  not  contain  such  an  allegation,  cannot  be  aided  by  a  verdict  finding  the 
fact  affirmatively. 

2.  Although  the  tenth  section  of  the  fifteenth  chapter  of  the  penal  code  provides, 
that  at  least  two-thirds  of  the  jury  who  try  a  slave  for  a  capital  oflfence,  shall 
be  slaveholders,  yet  it  will  be  regarded  as  sufficient  on  error,  jf  the  judgment  en- 
try  characterize  the  jury  in  such  case,  as  "  good  and  lawful  men." 

This  cause  comes  here  by  a  writ  of  error  issued  by  the  clerk 
of  this  court  in  vacation,  pursuant  to  the  order  of  one  of  its  judges. 
From  the  record  it  appears  that  the  plaintiff  in  error  was  indict- 
ed in  the  circuit  court  of  Henry,  for  an  assault  «in  and  upon  one 
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Stephen  G.  Williams,"  "with  intent,  then  and  there,  and  thereby 
falsely,  wilfally,  and  of  his  malice  aforethought,  the  said  Stephen 
G.  Williams  to  kill  and  murder." 

The  prisoner  was  tried  on  the  plea  of  "not  guilty,"  and  the  jury 
by  their  verdict  said,  "that  they  find  the  defendant  guilty  of  an 
assault,  with  intent  to  commit  murder;  and  also,  Stepen  G.  Wil- 
liams, the  person  named  in  the  bill  of  indictment,  to  be  a  white 
person:"  and  the  court  pronounced  the  sentence  of  death  against 
the  prisoner.  On  the  trial,  the  prisoner  excepted  to  the  instruc- 
tion of  the  presiding  judge  to  the  jury,  informing  them  that  they 
could,  if  the  proof  authorized  it,  find  by  their  verdict,  that  the  per- 
son on  whom  the  assault  was  alleged  to  have  been  committed,  was 
a  white  person,  notwithstanding  there  was  no  such  allegation  in 
the  indictment.  It  does  not  appear  from  the  judgment  entry,  or 
elsewhere  in  the  record,  that  any  of  the  jurors  who  tried  the  pris- 
oner, were  slave  holdors. 

J.  Cochran,  for  the  plaintiffin  error,  insisted,  that  the  indict- 
ment was  defective,  because  it  did  not  charge  that  the  person  as- 
saulted was  a  white  person,  and  the  conviction  could  not  be  sup- 
ported under  the  2d  section  of  the  1.5th  chapter,  of  what  is  usually 
called  the  Penal  Code,  [Cla]^  Dig.  472,]  nor  by  the  26th  section  of 
the  8th  chapter  of  the  same.  [Clay's  Dig.  442.]  He  cited  the  10th 
section  of  the  bill  of  rights;  Archb.  Crim.  Plead.  51;  2  Hale's 
Pleas  of  the  Cr.  170. 

The  indictment  beiiig  bad,  it  follows,  that  the  instructions  to 
the  jury  cannot  be  sustained;  for  it  is  clear,  that  the  finding  of  the 
jury  must  be  adapted  to  the  case  stated,  and  cannot  go  beyond  it. 
Again,  the  conviction  is  erroneous,  because  it  does  not  appear 
from  the  judgment  entry,  or  elsewhere,  that  two  thirds  of  the  ju- 
rors were  slaveholders.     [Clay's  Dig.  473,  §  10.] 

Attoexev  General,  for  the  State. — The  charge  of  the  cir- 
cuit court  could  not  have  prejudiced  the  prisoner.  If  the  judg- 
ment was  not  warranted  by  the  verdict,  the  objection  should 
have  been  made  so  as  to  arrest  it.  [Layman  v.  Hendrix,  1 
Ala.  Rep.  N.  S.  212.]  He  admitted  that  The  State  v.  Moses, 
[Minor's  Rep.  393,]  supported  the  objections  to  the  indictment, 
but  the  26th  section  of  the  8th  chapter  of  the  Penal  Code,  virtu- 
ally overruled  that  case.     That  the  indictment  is  good  at  com* 
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moil  law,  was  not  denied;  and  the  prisoner  was  obnoxious  to  the 
common  law  punishment.  [1  Ciiit.  Cr.  Law,  289,  290;  State  v. 
Flanigan,  June  Term,  '43;  2d  sec.  15  chap.  Penal  Code,  Clay's 
Dig.  472.]  The  record  does  not  show  that  the  requisite  num- 
ber of  slaveholders  were  not  on  the  jury  who  tried  the  prisoner,  or 
that  they  were  demanded  and  refused;  the  objection  cannot  be 
sustained. 

•  COLLIER,  C.  J. — The  second  section  of  the  fifteenth  chap- 
ter of  the  Penal  Code,  enacts  that  "every  slave  "who  shall  be 
guilty  of  murder,  or  commit  an  assault  with  an  intent  to  kill  any 
white  person,"  &c.  "and  be  thereof  convicted,  shall  suffer  death." 
[Clay's  Dig.  472.]  It  is  insisted,  that  as  the  prisoner  has  been 
prosecuted  for  the  offence  denounced  by  this  section,  and  has  been 
sentenced  to  the  punishment  which  it  inflicts,  the  indictment 
should  have  charged,  that  the  individual  on  whom  the  assault  • 
was  committed,  is  a  white  person.  In  the  State  v.  Flanigan,  at 
June  '43,  this  court  say,  where  a  statute  is  introductive  of  a  new 
offence,  or  an  offence  at  common  law  is  made  a  crime  of  higher 
nature;  as  where  a  misdemeanor  is  made'a  felony;  or  where  a 
common  law  offence  is  made  subject  to  an  additional  punish- 
ment, the  indictment  in  either  of  thesb  cases,  should  be  drawn  in 
reference  to  the  statute  creating,  or  changing  the  nature  of  the 
offence.  But  if  the  statute  is  only  declaratory  of  what  was  pre- 
viously an  offence  at  common  law,  without  adding  to  or  altering 
the  punishment,  the  indictment  need  not  conclude  against  the 
form  of  the  statute.  So,  where  the  words  of  a  statute  are  de- 
scriptive of  the  nature  of  the  offence,  there,  it  is  necessary  to  spe- 
cify it  in  the  particular  words  of  the  act.  [The  State  V.  Stedman, 
7  Porter's  Rep.  495;  The  State  v.  Duncan,  9  Porter's  Rep.  260, 
and  cases  there  cited.  See  also,  United  States  v.  Clark,  1  Gal. 
Rep.  497.] 

Of  whatever  grade  of  offence  an  assault  with  intent  to  commit 
murder,  may  be  at  common  law,  it  is  quite  certain  that  an  assault 
with  the  intention  to  kill,  without  reference  to  the  offence  of 
which  the  accused  would  have  been  guilty,  had  his  purpose  been 
consummated,  is  a  mere  misdemeanor.  The  statute,  therefore, 
which  has  been  cited,  in  a  legal  point  of  view,  greatly  increases 
its  enormity,  and  this  furnishes  a  sufficient  reason  why  the  indict- 
ment should  characterize,  by  a  description  of  his  color,  the  per- 
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son  on  whom  the  assault  was  committed.  But  it  is  insisted,  that 
although  the  indictment  may  be  insufficient,  according  to  the 
rules  of  the  common  law,  yet  the  twenty-sixth  section  of  the 
eighth  chapter  of  the  Penal  Code,  cures  all  delects,  and  legalizes 
the  conviction.  That  section  is  as  follows:  ♦•All  hidictments  for 
oflbnccs  inhibited  in  this  code,  which  are  offences  at  common  law, 
shall  be  good  if  the  offence  be  charged  or  described  according  to 
the  common  law;  and  the  party  charged  on  conviction,  shall  re- 
ceive the  punishment  prescribed  by  this  act,  nor  shall  the  words, 
"force  and  arms,"  or  "contrary  to  the  form  of  the  statute,"  be  re- 
garded as  necessary  in  any  indictment  whatever;  but  indictments 
wanting  these  words,  shall  be  deemed  as  effectual  to  all  mtents 
and  ])urposes,  as  indictments  having  the  same  words  in  them." — 
[Clay's  Dig.  442.]  This  is  confessedly  a  most  beneficial  enact- 
ment, when  properly  interpreted,  and  must  prevent  the  guilty 
from  escaping  punishment,  or  procrastinating  the  period  of  its  in- 
fliction by  the  interposition  of  objections  which  merely  defeat  the 
administration  of  justice. 

If  upon  a  common  law  indictment  for  a  misdemeanor,  it  were 
competent  to  impose  the  punishment  whiph  the  statute  prescribes 
for  a  felony,  such  a  principle  could  not  be  applied  in  the  case  be- 
fore us.  The  fiict  that  the  individual  assaulted  is  a  white  person, 
aggravates  the  offence,  and  in  point  of  enormity,  makes  it  equal 
with  murder  itself,  while  abch  an  outrage  upon  a  colored  person  is 
regarded  as  a  mere  misdemeanor.  How  can  it  be  assumed 
then,  that  the  offence  punished  by  the  statute^was  intended  to  be 
charged?  Not  because  the  one  of  lesser  grade,  though  of  kindred 
character,  is  usually  proceeded  against,  otherwise  than  by  indict- 
ment This  would  be  to  assume  tiie  offence  sought  to  be  pun- 
ished, was  one  which  the  law  made  capital,  though,  from  the  in- 
dictment itself,  it  appeared  to  be  subject  to,  comparatively,  but 
little  punishment. 

We  have  seen,  that  according  to  the  principles  of  the  com- 
mon law,  an  indictment  founded  upon  a  statute  which  creates  an 
offence,  or  adds  to  its  punishment,  must  bring  the  case  within  the 
terms  f)f  the  statute;  and  that  no  argumentative  inferences  will 
supply  the  want  of  direct  averments.  But  for  the  section  cited 
from  the  eighth  chapter  of  the  Penal  Code,  this  rule  would  be 
generally  applied  in  this  State;  and  in  the  present  case,  as  the 
healing  provision   of  that  section,  is  inapplicable  under  the  cir- 
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cumstances,  the  indictment  is  incurably  defective.  This  seems 
to  us  to  be  the  necessary  conclusion,  fi'om  the  impracticability  of 
determining  otherwise  than  from  argumentative  inferences,  what 
punishment  is  the  consequence  of  a  conviction  upon  such  an  in- 
dictment. 

The  instruction  of  the  circuit  judge  to  the  jury,  was  clearly  er- 
roneous. No  principle  is  better  settled  in  the  administration  of 
criminal  justice,  than  that  the  indictment  must  be  sufficient  in  it- 
self, and  cannot  be  aided  by  the  verdict,  or  any  thing  extrinsic. 

2.  It  is  provided  by  the  10th  section  of  the  fifteenth  chapter  of 
the  Penal  Code,  that  the  trial  of  all  slaves  for  capital  offences 
shall  be  by  the  circuit  court  of  the  proper  county,  and  at  least 
two  thirds  of  the  jury  shall  be  slaveholders.  [Clay's  Dig.  473.] 
This  provision,  it  is  insisted,  makes  it  necessary  to  the  regularity 
of  the  conviction  in  a  case  like  the  present,  that  the  judgment  en- 
try should  affirmatively  show  that  the  jurors  were  such  as  it  pre- 
scribes. The  judgfnent  entry  characterises  the  jury,  by  whom 
the  prisoner  was  tried  as  "good  and  lawful  men."  Now  the  laws 
of  this  State  prescribe  the  qualification  of  jurors  generally,  by  re- 
quiring them  to  be  householders  or  freeholders,  at  least  twenty- 
one  years  of  age,  &c.,  yet  it  has  never  been  thought  necessary 
that  the  record  should  affirm,  that  the  jury  who  tried  a  cause, 
were  such  persons  as  the  statute  required.  The  conclusion  of 
law  is,  that  the  jurors  were  competent,  unless  the  record  shows 
the  reverse  to  be  true.  We  are  unable  to  perceive  why  a  differ- 
eat  principle  should  be  applied  in  a  case  like  the  present.  The 
circuit  court,  in  declaring  that  the  jury  are  "good  and  lawful  men," 
must  be  understood  as  saying  that  they  were  such  as  the  law  re- 
quired to  try  the  case  submitted  to  them,  eyen  ff  it  were  allowa- 
ble to  raise,  on  error,  the  question  of  qualification,  where' the  point 
was  not  reserved  on  the  trial. 

For  the  defectiveness  of  the  indictment,  the  judgment  of  the  cir- 
cuit is  reversed,  and  the  prisoner  is  directed  to  be  detained  in  cus- 
tody to  await  further  proceedings,  or  until  he  be  legally  discharged. 
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HARBIN  V.  LEVI. 

1.  When  an  administrator  declares,  in  a  contract  made  with  him  in  his  rcnrcsenta. 
live  character,  oyer  of  his  letters  is  not  deraandable. 

2.  Tea  similar  action,  ne  unques  administrator,  is  a  bad  plea,  fortiic  representa- 
tive character  is  admitted  by  making  the  contract. 

3.  No  offset  can  be  made  of  a  personal  debt,  due  from  the  adminisrator  against  a 
contract  made  with  him,  which  will  be  assets  of  the  estate. 

4.  The  purchaser  of  property  at  an  administrator's  sale,  when  he  has  received  the 
property,  cannot,  in  an  action  for  the  purchase  money,  require  the  plaintiff  to 
prove  tlie  regularity  of  the  sale,  and  is  estopped  from  showing  its  illegality,  so 
long  as  be  retains  the  property  purchased. 

5.  When  an  administrator  has  sold  property  of  his  intestate,  and  has  not  received 
the  price,  if  he  is  afterwards  removed  from  the  administration,  he  can  maintain  no. 
action  against  the  purchaser.  The  right  of  action  is  gone  with  the  administnu 
tion,  and  passes  to  the  new  administrator. 

Whit  of  error  to  the  County  Court  of  Lowndes  county. 

Assumpsit  by  Levi  against  Harbin  on  the  common  counts.  In 
the  commencement  of  the  declaration,  tlic  plaintifl' describes  him- 
self as  adminiatrator  of  the  goods  and  chattds  which  were  of 
Richardson  Blake,  deceased.  The  defendant  craved  oyer  of  the 
plaintifTs  letters  of  administration,  which  was  refused;  and  the 
court  being  applied  to,  refused  either  to  non-suit  the  plaintiff,  or 
compel  him  to  give  oyer. 

The  defendant  then  pleaded — 

1.  Ne  unques  administrator,  which  plea  was  overruled  on 
demurrer. 

2.  That  the  supposed  promises  were  ^nade  to  the  plaintiff  as 
administrator  of  Richardson  Blake;  but  since  that  time,  and  be- 
fore the  commencement  of  this  suit,  he  had  been  removed  from 
the  administration,  and  one  Samuel  Gardner  appointed,  who 
then  was,  and  now  is,  administrator. 

This  was  also  overruled  on  demurrer. 

3.  Non-assumpsit. 

4.  Payment 

5.  Set-off. 

6.  Failure  of  consideration. 
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At  the  trial,  the  plaintiff  proved  that,  in  the'month  of  July,  1840, 
he,  as  the  administrator  of  R.  Blake,  offered  three  negroes,  the 
propertj!^  of  the  estate,  at  auction,  at  the  courthouse  door,  on  a 
credit  of  six  months,  ajid  that  the  defendant  bid  them  off  for  968 
dollars. 

The  defendant  offered  to  introduce  evidence  of  a  debt  due 
from  the  plaintiff  to  him,  for  money  paid  as  his  security,  since 
the  commencement  of  this  suit;  which  evidence  was  rejected. 

He  also  offered  to  read  as  evidence,  the  records  of  the 
orphans'  court,  showing  that  the  plaintiff,  before  the  commence- 
ment of  this  suit,  had  been  removed  from  the  administration  of 
Blake's  estate;  and  that  one  Gardner  was  then  appointed,  who 
now  is  the  administrator  on  the  same.     This,  also,  was  excluded. 

The  defendant  then  requested  the  court  to  instruct  the  jury, 
that  the  plaintiff  ought  not  to  recover,  unless  he  proved  that  an 
order  had  been  obtained  for  the  sale  of  the  slaves,  and  that  the 
sale  had  been  made  pursuant  thereto. 

Also,  that  no  title  passed  to  the  defendant  under  the  said  sale. 
These  instructions  were  both  refused;  and  the  defendant  excepted 
to  the  several  matters  ruled  against  him. 

The  errors  assigned  in  this  court,  raise  the  following  questions: 

1.  Whether  the  refusal  of  oyer  was  proper. 

2.  Whether  the  pleas  overruled  are  good. 

3.  Whether  evidence  of  the  set-off  w-as  properly  excluded. 

4.  Whether  it  was  competent  to  the  defendant  to  show,  in  bar 
of  the  action,  that  the  plaintiff  had  been  removed  from  his  admin- 
istration, and  another  administrator  appointed. 

5.  Whether  any  recovery  was  proper,  without  showing  the 
regularity  of  the  sale  at  which  defendant  purchased. 

BoLLiNG,  for  the  plaintiff  in  error,  cited,  as  to  oyer.  Clay's  Di- 
gest, 609,  sec.  7;  Wyman  v.  Campbell,  6  Port.  245,  as  to  the  ne- 
cessity to  prove  the  regularity  of  the  sale.  Green  v.  Foley,  2  S.  & 
P.  450;  Turner  V.  Davis,  2  Saund.  139,  as  to  the  removal  of  the 
administrator. 

Cook,  contra,  argued,  that  the  words  of  description  must  be 
regarded  as  mere  surplasage,  and  profert  was  unnecessary.  [Mi- 
nor 20;  3  Lomax's  Ex.  371;  Dane's  Ab.  tit.  assumpsit,  ch.  9, 
§  19;  5  Am.  Com.  Law,  331.]     The  removal  did  not  affect  his 
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right  to  sue,  as  his  successor  could  not  sue  on  his  contract;  [Ross 
V.  Sutton,  1  Bailey,  126;]  nor  could  any  defence  be  interposed  by 
Levi  of  this  description,  without  returning  the  slaves.  [3  Porter, 
127.] 

GOLDTHWAITE,  J.— 1.  When  a  contract  is  made  with 
an  administrator,  with  reference  to  the  personal  assets  of  his  in- 
testate, he  is  not  compelled  to  sue  as  administrator  for  its  breach, 
although  he  may  do  so  if  he  will.  [1  Chitty's  Plead.  14;  Lowell 
&  Wife  V.  Watts,  6  East,  405.]  As  the  person  contracting  with 
him  has  dealt  with  him  in  his  representative  character,  there  is 
no  reason  why  it  should  be  alleged  in  the  pleadings;  and  if  al- 
leged, it  will  be  considered  as  mere  descriptio  persojiae.  In  Cal- 
ler V.  Dade,  [Minor  20,]  it  was  held,  where  an  admmistrator  de- 
clared on  a  bond  payable  to  himself,  as  administrator,  no  profert 
of  letters  was  necessary,  because  the  defendant  had  admitted  his 
representative  character  by  giving  the  bond.  The  same  reascm 
applies  to  every  case  of  a  contract  made  with  an  administrator 
as  such. 

The  objection  made  with  respect  to  the  refusal  to  give  oyevt 
when  demanded,  is  not,  therefore,  available. 

2.  The  same  reasoning  will  apply  to  the  plea  of  ne  ungues  ad- 
ministrator,  as  that  is  nothing  more  than  an  attempt  to  revive  the 
same  question,  which  is  concluded  by  contracting  with  the  party 
as  an  administrator. 

3.  The  next  matter  we  shall  consider  is,  the  set-off  attempted 
to  be  given  in  evidence.  This  was  properly  rejected,  for  two 
reasons:  1st,  it  occurred  after  the  commencement  of  the  suit;  and 
2d,  because  the  assets  of  the  estate  could  not  thus  be  perverted 
to  pay  the  personal  debts  of  the  administrator.  In  this  State,  the 
administrator  is  compelled,  on  many,  perhaps  most  cases,  to  sell 
the  personal  property  of  his  intestate  on  credit;  and  it  cannot  be 
supposed  that  his  personal  creditor  ought  to  be  permitted  to  ab- 
sorb the  assets,  either  in  whole  or  in  part,  by  off-setting  his  claim, 
when  sued  for  a  demand  properly  belonging  to  the  unadminis- 
tered  assets. 

4.  When  a  purchase  is  made  from  an  administrator,  and  the 
property  is  delivered  under  the  sale,  the  necessary  implication 
against  the  purchaser  is,  that  every  matter  necessary  to  make 
the  sale  legal  and  operative,  has  been  performed;  and  we  cannot 
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suppose  a  case,  where  such  a  defence  would  be  allowed  to  a 
purchaser  retaining  the  thing  purchased.  It  is  the  general,  if  not 
the  universal  rule,  that  one,  in  this  condition,  is  estopped  from 
denying  his  vender's  title.  [Ogburn  v.  Ogburn,  3  Porter,  126; 
Culfum  V.  Branch  Bank  at  Mob,iIe,4  Ala.  Rep.  N.  S.  21.] 

5.  The  question  remaining  to  be  considered,  is  that  which 
arises  upon  the  second  plea  of  the  defendant,  and  his  offer,  at  the 
trial,  to  prove  that  Levi  had  been  removed  from  his  administra- 
tion before  the  commencement  of  this  suit.  We  shall  consider 
the  question  as  it  arose  at  the  trial.  It  will  be  borne  in  mind, 
that  the  evidence  of  the  plaintiff  had  previously  disclosed  that  the 
contract  was  made  with  him  for  the  purchase  of  property  be- 
longing to  his  intestate's  estate.  The  rights  and  duties  of  an  ad- 
ministrator, under  the  earlier  English  statutes,  are  very  different 
from  what  they  are  in  this  State.  There,  he  was  clothed  with  a 
discretionary  power  over  the  personal  estate  of  his  intestate,  and 
when  disposed  of  by  him,  either  for  money  or  on  credit,  the  mo- 
ney or  notes  were  absolutely  his  own.  Here,  however,  the  ad- 
ministrator is  required  by  law  to  dispose  of  the  assets  on  credit, 
and  it  is  apprehended  that,  so  long  as  they  continue  in  a  condi- 
tion to  be  traced,  and  ai^e  not  converted  into  money,  they  will 
pass  as  assets  to  any  subsequent  administrator.  This,  indeed,  is 
the  rule  in  England,  when  the  property  has  not  been  changed. 
In  Turner  v.  Davies,  [2  Saund.  137,]  an  administrator  had  re- 
covered a  judgment  in  trover  for  the  conversion  of  property  of 
his  inestate,  but  his  letters  were  repealed  before  he  had  execution. 
On  audita  querula,  by  the  defendant,  it  was  held,  that  no  execu- 
tion could  go  on  the  judgment,  for  it  was  clear  that  the  new  ad- 
ministrator could  recover  it  against  the  same  defendant.  The 
principle  of  that  case  governed  the  decision  in  King  v.  Green,  [2 
Stewart,  133,]  where  a  bill  single  was  given  to  two  as  the  ad- 
ministrators of  an  estate,  who  were  afterwards  removed,  and  a 
subsequent  administrator  was  allowed  to  recover  on  the  bill, 
without  making  title  through  any  assignment,  but  wholly  upon 
the  title  deduced  from  his  right  as  administrator  It  may  be 
that  the  report  of  that  case  is  not  suiliciently  explicit  in  showing 
that  the  bill  was  given  upon  a  consideration  which  made  it  as- 
sets in  the  hands  of  the  subsequent  administrator.  Green  v.  Fo- 
ley, [2  S.  &  P.  450,]  is  another  case  involving  the  same  princi- 
ple.   There,  three  administrators,  in  Georgia,  had  recovered  a 
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judgment  against  Green,  two  of  whonn  were  afterwards  remov- 
ed or  resigned,  and  the  third  brought  debt,  in  his  own  name, 
upon  the  record,  setting  out  the  facts  with  respect  to  the  removal 
of  the  others.  These  cases  seem  to  establish,  very  fully,  that  an 
administrator  will  not  be  permitted  to  control  the  assets  of  the 
estate,  which  he  has  not  reduced  to  money,  after  his  removal 
from  office;  and  the  two  latter  go  further,  and  detennine,  that 
the  subsequent  administrator,  of  right,  is  entitled  to  sue,  as  ad- 
ministrator, for  the  recovery  of  such  assets.  Such  would  seem 
to  be  the  necessary  result,  from  the  fact,  that  such  contracts  with 
administrators,  are  assets  of  the  estate;  but,  in  addition,  we  have 
a  statute  which  leaves  the  poattcr  free  from  all  doubt.  It  pro- 
vides that  any  suit,  commenced  on  behalf  of,  or  against  any  per- 
sonal representative  of  any  testator  or  intestate,  may  be  prose- 
cuted by  any  one  who  may  succeed  to  the  administration;  and, 
further,  that  when  any  personal  representative,  or  guardian,  shall 
be  displaced,  all  moneys  due  to  him  or  her,  in  that  right,  by  exe- 
cution or  otherwise,  shall  be  paid  to  his  or  her  successor.  [Clay's 
Digest,  227  §  30.]  i. 

We  think  it  is  clear  that,  immedMrtely  on  the  removal  of  Levi 
from  the  administration,  his  right  over  any  of  the  assets  of  the 
estate  ceased,  and  that  it  made  no  difierencc  whether  these  assets 
existed  in  the  shape  of  debts  due  to  the  intestate,  or  due  by  con- 
tract to  the  administrator.  Beyond  this,  it  also  seems  clear,  that 
the  new  administrator  would  be  entitled  to  recover  the  assets, 
partially  reduced  by  Levi,  in  the  same  manner  as  Levi  himself 
could  have  done,  if  he  had  not  been  removed. 

The  consequence  of  this  reasoning  is,  that  the  court  erred  in 
refusing  to  allow  the  evidence,  offered  to  show  Levi's  removal 
from  the  administration  before  suit  brought.  The  same  conclu- 
sion would  ajjply,  also,  to  the  plea,  but  we  have  not  examined  its 
form,  and,  therefore,  give  no  opinion  on  it 

Judgment  reversed,  and,  if  desired,  it  will  be  remanded. 
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TALIAFERRO  v.  The  heirs  of  TALIAFERRO. 

1.  Where  land  is  purchased  by  A.  with  the  money  of  B.,  a  trust  results,  by  ope- 
ration  of  law,  in  favor  of  B.,  although  the  title  be  taken  by  A.  in  his  own 
name.  But  where  a  guardian  was  indebted  to  his  ward,  and  purchased  land 
which  he  declared  was  for  the  ward,  paid  for  it  with  his  own  money,  and  put 
the  ward  in  possession,  but  took  the  title  in  his  own  name — Held,  that  there 
was  no  resulting  trust  to  the  ward,  and  that  in  the  absence  of  proof  of  an  agree- 
ment that  the  land  was  to  be  received  in  payment  of  the  debt,  the  ward  had  no 
title  to  it. 

Error  to  the  Chancery  Court  of  Montgomery. 

The  bill  was  field  by  the  plaintiff  in  error,  for  title  to  a  tract  of 
laud.  It  alleges  that  one  Thornton  Taliaferro  was  the  guardian 
of  complainant,  and  in  that  capacity,  acted  for  him,  for  about 
nineteen  years  previous  to  the  fall  of  1840,  and  during  all  that 
time,  had  the  charge  and  control  of  his  estate.  That  about  that 
time,  he  purchased  for  complainant  a  tract  of  land,  which  is  de- 
scribed, at  ^7,000,  and  put  him  in  possession  thereof.  That  he 
purchased  the  land  for  him  on  account  of  his  indebtedness  to  him 
as  guardian,  and  with  the  understanding  with  complainant,  that 
to  the  extent  of  the  purchase  money,  it  should  be  a  part  settle- 
ment with  him,  the  guardian  being  indebted  to  complainant  at  the 
time,  in  a  much  larger  amount  than  the  purchase  money  of  the 
land.  That  he  went  into  possession  of  the  land,  with  the  under- 
standing, and  upon  the  terms  proposed,  the  guardian  taking  the 
title  in  his  own  name. 

The  guardian  has  since  departed  this  life,  leaving  a  widow 
and  two  children.  The  prayer  of  the  bill  is,  that  the  title  be  di- 
vested out  of  the  heirs,  and  vested  in  him,  and  for  general  relief. 

The  heirs  deny  all  knowledge  of  the  alleged  purchase,  and  re- 
quire proof,  and  the  widow  denies  that  the  facts  are  as  stated  in 
the  bill,  either  as  to  the  purchase  of  the  land  for  complainant,  or 
the  alleged  indebtedness  of  her  husband  as  guardian,  and  claims 
dower  in  the  land.     She  also  demurs  to  the  bill. 

Joseph  A.  Green,  a  witness  for  complainant,  deposed,  that 
Thornton  Taliaferro  took  possession  of  the  personal  property  of 
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complainant  as  guardian,  in  Feb.  1822.  At  that  time,  there  were 
nine  negroes,  of  different  ages,  from  thirty  down,  and  when  given 
up  to  complainant,  in  1839,  exceeded  twenty  in  number.  He 
thinks  six  hundred  dollars  a  year,  a  low  estimate  for  their  yearly 
value,  clear  of  all  expenses.  As  administrator  of  complainant's 
father,  he  paid  the  guardian  five  or  six  hundred  dollars,  in  Nov. 
1827.  He  heard  the  guardian  say,  in  the  fall  of  1840,  he  had 
purchased  a  plantation  from  Stewart  for  complainant.  He  can- 
not say  why  he  bought  it  for  him,  but  as  the  guardian  had  told 
him  previously,  he  was  indebted  to  complainant,  he  took  it  for 
granted,  it  was  in  part  payment. 

The  rearing,  education  and  support  of  complainant,  was  paid 
by  his  mother,  so  long  as  witness  resided  in  Georgia,  where  the 
parties  then  lived,  and  he  left  in  1830.  The  guardian  paid  for 
complainant,  from  1832  to  1835,  about  8300. 

J.  J.  Stewart  proved  that  he  contracted  with  Thornton  Talia- 
ferro, for  the  sale  of  the  land  described  in  the  bill  in  the  fall  of 
1840 — that  he  informed  witness  that  he  wished  to  purchase  the 
land  for  his  brother  Zacliariah— that  he  wanted  to  settle  him  near 
him,  that  he  might  superintend  the  place.  Before  he  bought  the 
land,  he  brought  Zachariah  with  him,  and  they  examined  it  to- 
gether. Zachariah  had  previously  spoken  to  witness  about  it 
He  put  Zachariah  in  possession,  in  the  fall  of  1840.  The  land 
has  been  paid  for. 

Leonidas  Spyker  proved,  that  the  deceased  was  mdebted  to 
complainant,  but  did  not  know  the  amount.  Heard  complainant 
say,  he  was  willing  to  take  the  land,  and  release  his  brother's  es- 
tate from  all  further  claim. 

His  honor  the  chancellor,  considering  that  there  was  no  suffi- 
cient proof  of  the  agreement  to  purchase  the  land  for  the  com- 
plainant, and  also,  that  there  was  no  equity  in  the  bill,  dismissed 
it  at  complainant's  costs.  The  dismissal  of  the  bill  is  now  assign- 
ed as  error. 

Williams  &  Saffold,  for  the  complainant. — Although  the 
contract  for  the  land  is  parol  merely,  as  it  has  been  performed 
in  part,  chancery  will  specifically  enforce  it.  [1  Madd.  Ch.  381; 
Story's  Equity,  6G-7-8;  Sug.  on  Ven.  105;  9  Paige,  280;  1 
Smith's  C.P.491;  1  Swanston,  172.J 
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OllMOND,  J. — The  statute  of  frauds  not  being  pleaded  or 
relied  on  in  the  answer,  we  arc  to  inqure  whether  the  case  made 
by  the  bill,  is  sustained  by  the  proof.  ■  ■%    -^ 

The  substance  of  the  bill  is,  that  Thoraton  Taliaferro  acted  as 
the  guardian  of  the  complainant,  for  about  eighteen  years,  having 
had  the  slaves  of  complainant  in  his  possession,  and  having  also 
received  several  sums  of  money  on  account  of  complainant,  from 
the  administrator  of  his  father.  That  being  indebted  to  com- 
plainant in  a  large  sum  of  money,  he  purchased  for  him  a  tract  of 
land,  and  put  him  in  possession,  but  took  the  title  in  his  own 
name.  That  he  purchased  the  land  for  complainant,  on  account 
of  his  indebtedness  to  him  as  his  guardian,  and  with  the  under- 
standing with  complainant,  that  the  land  was  to  be  considered  to 
the  extent  of  the  purchase  money,  a  part  settlement  with  com- 
plainant. That  he  was  indebted  to  him  at  the  time,  in  a  much 
larger  amount  than  the  price  of  the  land.  The  price  paid  for 
the  land  was  87,000,  of  which  sum  $4,00(^was  paid  dov  n,  and 
the  residue  secured  by  two  notes,  executed  by  Thornton  Tal- 
iaferro. 

If  this  contract  can  be  enforced,  it  must  be  on  the  ground,  either 
that  there  is  a  resulting  trust  in  favor  of  complainant,  or  that  there 
was  an  agreement  between  the  parties,  that  Thornton  Taliaferro 
should  convey  the  land  to  complainant  in  payment,  in  whole  or 
in  part,  of  the  claim  of  the  latter  upon  him. 

When  land  is  purchased  by  one,  with  the  money  of  another,  a 
trust  results  to  him,  who  advances  the  purchase  money,  though 
the  title  be  taken  in  the  name  of  the  person,  making  the  purchase, 
or  in  the  name  of  a  third  person.  But  in  this  case,  it  appears 
from  the  bill  itself,  that  the  land  was  purchased  with  the  money 
and  credit  of  Thornton  Taliaferroi  The  fact  that  he  was  in- 
debted to  complainant  at  the  time,  does  not  change  the  nature  of 
the  payment.  As,  therefore,  it  is  clear  beyond  doubt,  that  the 
land  was  not  purchased  w^ith  the  money  of  complainant,  we  are 
next  to  consider,  whether  it  is  proved  that  the  land  was  purchas- 
ed by  Thornton  Taliaferro,  upon  an  agreement  with  complainant, 
that  the  latter  should  receive  it  in  payment  to  the  amount  of  the 
CDnsideration  paid  for  it. 

We  think  the  proof  adduced  by  the  complainant,  shows  at 
least  prima  facie,  that  Thornton  Taliaferro  was  indebted  to  the 
complainant,  in  a  larger  sum  than  the  amount  paid  for  the  land. 
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It  also  appears,  that  Thornton  Taliaferro  purchased  the  land  for 
complainant,  but  it  is  not  shown  by  the  proof,  that  he  was  to 
purchase  it  for,  or  convey  it  to  the  complainant  in  discharge  in 
whole,  or  in  part,  of  his  indebtedness  to  him.  Tlic  only  witness 
on  this  part  of  the  case,  Joseph  A.  Grecp,  says,  «I  cannot  say  why 
he  bought  it  (the  land)  for  him;  but  as  Thornton  Taliaferro  had 
told  me  previously,  that  he  was  indebted  to  him,  (complainant)  I 
took  it  for  granted,  it  was  in  part  payment."  It  is  most  obvious, 
that  this  conjecture  of  the  witness  is  no  proof  that  there  was  an 
agreement  that  the  land. should  be  received  by  complainant  in 
part  payment  of  his  debt.  The  proof  that  Thornton  Taliaferro 
purchased  the  land  for  complainant,  is  entirely  consistent  with 
the  idea  that  the  latter  was  to  pay  for  it  afterwards.  At  all 
events,  it  has  no  tendency  to  prove  that  he  was  to  receive  it  in 
payment  of  the  debt  due  him.  Indeed,  the  fact  that  Thornton 
Taliaferro  took  the  title  in  his  own  name,  without  objection  from 
complainant,  is,  unexplained,  conclusive  proof  that  the  parties  con- 
templated something  further  to  be  done  before  the  complainant 
was  to  be  invested  with  the  title  to  the  land.  That  such  was 
expected  to  be  the  result  of  a  settlement  between  the  parties,  is 
very  probable.  But  that  it  was  intended  that  the  land,  on  its 
purchase  by  Thointon  Taliaferro,  should  immediately  vest  in  the 
complainant,  and  extinguish  pro  tanto,  the  debt  due  from  the 
former  to  the  latter,  is  not  only  not  shown  by  the  proof,  but  is  in- 
consistent with  the  facts  stated  in  the  bill. 

It  results  from  this  examination,  that  we  agree  with  the  chan- 
cellor in  the  conclusion  ho  has  attained,  and  his  decree  dismissing 
the  bill,  is  therefore  affirmed. 


TUGGLE  V.  BARCLAY,  STINNETT  &  CO. 

1.  A  bill  of  sale  was  made  by  C.  (the  dGfcndant  in  execution.)  to  B.,  (one  of  the 
claimants,)  to  the  negro  woman  in  question,  who  was  at  that  time  concealed, 
with  three  other  slaves  of  C  .  in  a  county  remote  from  that  where  the  transac 
tion  took  place,  (whither  ho  had  removed  them,}  and  was  shortly  thcrvafter  dc* 
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livered  to  B.  at  the  place  of  her  concealment.  B.  then  returned  in  company 
with  C's  agent,  and  another  person,  to  the  county  in  which  himself  and  his  ven  - 
dor  resided — the  other  slaves,  under  tlic  exclusive  control  of  C's  agent,  accom- 
panying them.  The  woman  purchased  by  B.  was  levied  on  by  fi.  fa.  against 
C's  estate,  and  claimed  byTB-fS.  &  Co.  On  the  trial  before  the  jury,  the  plain, 
tiff  in  execution  asked  a  witness,  what  disposition  was  made  of  the  slaves  that 
were  brought  back  and  not  levied  on,  and  where  they  were  when  he  last  saw 
them;  but  upon  the  claimant's  objecting  to  the  question,  the  court  adjudged  the 
same  to  be  inadmissible,  and  decided  that  it  should  not  be  answered  :  Held, 
that  the  question  was  prima  facii  irrelevant,  and  to  have  made  a  direct  answer 
to  it  evidence,  the  plaintiff  should  have  stated" the  object  of  the  inquiry,  and 
how  he  intended  to  affect  thereby  the  clainiant'stitle  to  the  slave  in  question. 

Writ  of  error  to  the  Circuit  Court  of  Tallade^ija. 


On  the  24th  day  of  November,  1842,  a  writ  oi fieri  facias  was 
issued  from  the  circuit  court  of  Talladega,  at  the  suit  of  the  plain- 
tiff in  error,  requiring  the  sheriff  to  make  of  the  goods  and  chat- 
tels, 6z:c.,  of  William  Miller,  Henry  Carter  and  John  W.  Carter, 
the  sum  of  seven  hundred  and  forty-seven  60-100  dollars,  besides 
eleven  dollars  and  56  1-4  cents,  for  costs.     The  sheriff  of  Tal- 
ladega levied  this  j^.  fa.  on  the  3d  January  1843,  on  a  negro  wo- 
man named  Phebe,  aged  about  twenty-two  years,  and  a  negro  boy 
named  Joe,  about  two  years  old — all  as  the  property  of  John  W. 
Carter.     On  the  6th  February,  1843,  Messrs.  Barclay,  Stinnett 
&L  Co.  interposed  a  claim  to  Phebe,  and  executed  a  bond  with 
surety,  pursuant  to  the  statute,  in  order  to  try  the  right  to  her. 
An  issue  was  made  up  under  the  direction  of  the  court,  in  which 
the  plaintiff  affirmed^  and  the  claimants  denied,  that  she  was 
subject  to  the  execution;  and  this  issue  was  submitted  to  a  jury. 
On  the  trial,  the  plaintiff  excepted  to  the  ruling  of  the  court.     It 
appears  that  on  the  2d  December,  1842,  John  W.  Carter  made 
a  bill  of  sale  for  the  woman  Phebe  to  Barclay,  one  of  the  claim- 
ants.    This  bill  of  sale  was  executed  in  Talladega  county,  where 
both  the  vendor  and  the  vendee  resided.     About  Christmas  of 
that  year.  Carter  employed  the  witness,  who  testified  to  these 
facts,  to  go  with  Barclay  into  Blount  county,  where  Phebe  and 
three  other  negroes  had  been  run  and  secreted  by  Carter,  after 
the  plaintiffin  execution  had  obtained  the  judgment  under  which 
his  execution  issued.     Witness  accordingly  went  with  Barclay, 
and  showed  him  the  negroes,  secreted  among  some  rocks  in  the 
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Warrior  hills  in  Blount,  and  delivered  the  woman  Phcbe  to  him. 
Witness,  Barclay  and  one  Huey,  (the  latter  of  whom  has  a  claim 
to  one  of  the  negroes  now  pending  in  the  circuit  court  of  Talla- 
dega,) returned  to  Talladega,  and  the  four  negroes  came  with 
them.  These  facts  being  stated,  the  plaintifl'  in  execution  asked 
witness,  what  disposition  was  made  of  the  two  negroes,  which 
had  been  brought  back  to  Talladega,  but  not  levied  on  by  his  ex- 
ecution, and  where  they  were  when  he  last  saw  them.  To  the 
answering  of  this  question,  the  claimants  objected — their  objec- 
tion was  sustained;  and  thereupon,  the  plaintitf  excepted. 

There  was  no  evidence  that  claimants  had  any  agency  in 
bringing  back  the  negroes  not  levied  on,  or  that  they  exercised 
any  control  over  them;  but  they  were  brought  back,  as  stated 
above,  by  the  witness  as  Carters  agent.  After  the  plaintiffex- 
cepted  to  the  refusal  of  the  court  to  permit  the  witness  to  answer 
this  question,  the  witness  voluntarily  stated  that  he  knew  nothing 
of  what  had  become  of  the  two  negroes  not  levied  on;  but  plain- 
tiff's counsel  asked  him  no  further  question,  and  said  that  under 
the  influence  of  the  decision  of  the  court,  he  omitted  to  make 
other  inquiries  of  him,  answers  to  which  would  show  that  he  had 
a  knowledge  of  fiicts  going  to  establish  that  he  knew  what  had 
become  of  these  negroes. 

S.  F.  Rice,  for  the  plaintiff  in  error.  The  question  proposed 
to  the  witness,  and  which  the  court  decided  was  improper,  should 
have  been  answered;  and  the  error  of  its  rejection  was  not  cured 
by  its  being  afterwards  voluntarily  answered.  [8  Johns.  Rep. 
447;  12  Johns.  Rep.  320;  18  Wend.  Rep.  353;  Brock,  et  al.  v. 
Yongue,  et  al.  4  Ala.  Rep.  585.] 

W.  P.  Chilton  and  Bowdon,  for  the  defendant  in  error.  If 
the  plaintiff  had  desired  an  answer  from  the  witness,  he  should 
have  slated  to  the  court  the  object  of  the  inquiry,  or  have  shewn, 
in  some  manner,  that  his  question  was  pertinent,  and  intended  to 
elicit  material  evidence.  [8  Porter's  Rep.  176;  1  Ala.  Rep.  160; 
Chandler  v.  Hudson,  at  this  term.]  Prima  facis,  it  was  irrele- 
vant, and  is  not  aided  by  any  thing  that  was  said  by  the  plaintiff's 
counsel  after  it  was  rejected.  But  even  if  the  decision  of  the 
court  was  erroneous,  the  witness  answered  the  question,  and  the 
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plaintiff  might  have  examined  him  further,  and  cannot  now  allege 
the  matter  of  his  exception.     [Oden  v.  Ripetoe,  4  Ala.  Rep.  68.] 

COLLIER,  C.  J. — The  facts  disclosed  in  the  bill  of  excep- 
tions, would  warrant  the  inference,  that  the  object  of  Carter  was 
to  place  his  property  beyond  the  reach  of  the  plaintiff's  execu- 
tion, by  removing  it  to  another  county;  but  there  is  no  proof  re- 
cited in  the  record,  which  implicates  the  claimants,  or  either  of 
them,  in  the  consummation  of  such  a  purpose.  It  does  not  ap- 
pear that  the  plaintiff  had  caused  an  execution  to  be  issued  upon 
his  judgment  previous  to  the  removal  of  the  negroes  from  Talla- 
dega to  Blount.  In  fact,  the  inference  is  clear,  that  none  had  is- 
sued. This  being  the  case,  the  plaintiff  acquired  no  lien  upon 
the  slaves,  and  it  was  competent,  so  far  as  his  interests  were  con- 
cerned, for  Carter  to  have  sold  them  to  Barclay,  or  any  one  else, 
who,  in  good  faith  and  for  a  valuable  consideration,  might  desire 
to  purchase  them.  The  fairness  of  Barclay's  purchase,  and  the 
adequacy  of  the  consideration  paid  by  him,  seem  not  to  have 
been  controverted  in  the  circuit  court,  so  far  as  we  can  judge 
from  the  facts  recited  in  the  bill  of  exceptions.  What  object 
the  plaintiff  had  in  view,  in  inquiring  what  disposition  had  been 
made  of  the  two  negroes  that  were  not  sold  by  Carter  either  to 
Barclay  or  Huey,  it  is  difficult  to  conjecture.  It  is  quite  imma- 
terial, so  far  as  the  claimants'  right  to  the  negroes,  now  in  con- 
troversy, is  concerned,  what  has  been  done  with  them,  unless  the 
claimants  had  some  agency  in  placing  them  beyond  the  reach  of 
the  plaintiff's  execution;  and  even  then,  we  cannot  very  well 
conceive  how  their  title  to  Phebe,  if  valid,  would  be  defeated. 

The  question,  then,  was  prima  facie  irrelevant,  and,  conse- 
quently, inadmissible.  To  have  made  a  direct  response  to  it, 
evidence,  the  plaintiff  should  have  stated  the  object  of  the  inquiry, 
and  how  he  intended  to  affect  thereby,  the  claimants'  title  to  the 
slave  in  question.  What  was  said  afterwards  by  the  plaintiffs' 
counsel,  was  not  intended  to  show  the  pertinency  of  the  rejected 
evidence,  but  it  was  a  mere  declaration,  that  if  he  had  been  al- 
lowed to  pursue  his  own  course  of  examination,  he  would  have 
shown  a  state  of  facts  from  which  it  was  inferable,  that  the  witness 
knew  where  the  two  negroes  were,  about  which  he  inquired. 
Concede  that  this  had  been  shown  by  a  direct  answer,  and  still, 
in  the  posture  in  which  the  case  is  presented,  the  evidence  was 
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inadmissible,  for  the  reason  already  stated,  that  it  was  entirely 
without  the  issue  submitted  to  the  jury.  If  the  plaintiff  proposed 
to  prove  that  the  claimants,  not  only  had  possession  of  Phebe,  but 
the  other  two  negroes,  also,  and  from  the  inadequacy  of  conside- 
ration, or  other  cause,  the  transaction  by  which  he  acquired  the 
former,  was  fraudulent,  he  shonid  have  so  stated  it  to  the  courL 
In  the  absence  of  such  a  statement,  or  some  other  basis  on  which 
to  rest  the  question,  its  rejection  was  entirely  proper. 

We  need  not  consider  whether  the  voluntary  answer,  made  by 
the  witness,  would  have  cured  the  error,  if  any;  since,  as  we  have 
seen,  the  court  decided  the  law  correctly.  The  judgment  is, 
consequently,  affirmed. 


BONNER  V.  GREENLEE'S  heibs. 

1 .  Wlicn  lands  arc  subjected  to  sale  at  the  suit  of  an  administrator,  under  the  act 
of  1832,  and  a  conveyance  is  made  to  the  purchaser  by  the  administrator,  but 
there  is  no  final  decree  by  wliich  he  has  been  directed  to  convey  the  title,  the 
title  of  the  heirs  at  law,  is  not  divested. 

2.  Quere.  If  under  the  act  of  1822,  the  administrator  is  appointed  sole  commi*- 
sioncr  to  conduct  the  sale,  and  docs  so,  and  afterwards  makes  a  report,  setting 
out  the  sale  and  conveyance  by  him,  and  the  judge  of  the  county  court  endors- 
ed the  report,  as  approved  by  him,  and  orders  it  to  be  filed  and  recorded  among 
the  papers  of  the  estate,  is  this  order  a  final  decree,  or  will  it  furnish  evidence 
to  warrant  a  decree  nunc  pro  tunc  ? 

3.  When  the  plaintifis  claim  title  to  land  as  the  brother  and  descendants  of  a  bro. 
ther  of  the  person  last  seized,  it  is  not  necessary  to  prove  that  the  brothers  were 
begotten  in  lawful  wedlock  :  it  is  sufficient  to  show  that  they  were  the  lawful 
brothers  and  legal  heirs  of  the  deceased. 

4.  When  there  are  other  heirs  at  law  not  joined  in  an  action  of  trespass  to  try  title, 
the  objection,  if  good  at  all,  can  only  be  taken  by  plea  in  abatement. 

5.  An  action  of  trespass  to  try  title,  must  be  brought  against  the  tenant  in  posses- 
sion, and  it  is  no  defence  for  him  to  show  that  be  holds  under  a  will  for  the  bea. 
cfit  of  others. 

Writ  of  error  to  the  Circuit  Court  of  Wilcox  county. 
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Action  of  trespass  to  try  title  and  recover  possession  of  certain 
lands.  The  parties'  ])la!ntiff  are  David  Greenlee,  James  D. 
Davidson  and  Hannah,  his  wife,  John  P.  Finley  and  Mary  Jane, 
his  wife,  James  L.  Watson  and  Sarah,  his  wife,  John  F.  Green- 
lee, Martha  Greenlee,  William  Greenlee  and  Francis  Greenlee. 
The  cause  was  tried  upon  the  general  issue  and  other  pleas,  and 
a  verdict  returned  for  the  plaintiffs,  affirming  that  they  were  en- 
titled to  two  undivided  third  parts  of  the  lands  specified,  and  as- 
certaining also  the  damages  assessed  for  the  detention  of  the 
same.  On  this  verdict,  judgment  was  rendered,  and  Bonner 
prosecutes  the  writ  of  error. 

The  title  of  the  plaintiffs,  as  it  was  shown  in  evidence,  was  this, 
Samuel  Greenlee  was  the  patentee  of  the  lands,  and  died  in  1823, 
without  leaving  any  descendants.  He  had  two  brothers  and 
one  sister,  who  survived  him,  and  were  his  heirs  at  law.  David 
Greenlee,  one  of  the  plaintiffs,  is  one  of  the  brothers,  and  the  other 
plaintiffs,  except  the  husbands  of  such  as  are  described  as  covert, 
were  all  children  and  heirs  at  law  of  James  Greenlee  the  other 
brother  of  Samuel.     James  died  in  the  year  1840. 

The  defendant  made  title  under  a  deed  from  William  Black,  as 
administrator  of  Samuel  Greenlee,  and  proved  that  he  was  ap- 
pointed administrator,  by  the  orphans  court  of  Wilcox  county,  the 
22d  Dec.  1823.  The  defendant  also  shewed,  by  the  records  of 
that  court,  that  Black  filed  a  petition  therein  for  the  sale  of  the 
lands  in  dispute  here,  at  the  February  term,  1825,  in  which  he 
prayed  for  their  sale,  alleging  that  the  personal  property  of  his 
intestate,  was  not  sufficient  to  pay  the  debts  due.  On  this  petition, 
a  decree  was  rendered  for  the  sale,  afterwards  Black  made  re- 
turn of  the  sale  of  the  lands  made  by  him,  upon  which  the  follow- 
ing order  was  made:  "Examined,  approved  and  ordered  to  be 
recorded,  and  to  be  filed  in  office  among  the  papers  of  the  said 
estate."  This  order  is  signed  by  the  judge  of  the  county  court, 
and  dated  12th  February,  1828.  No  other  order  was  shown, 
and  no  final  decree  was  made  by  the  judge  of  the  county  court, 
directing  the  administrator  to  convey  the  lands  to  the  purchaser. 
Samuel  Bonner  purchased  the  lands,  and  a  deed  to  him  from 
Black,  the  administrator  of  Greenlee,  was  produced  and  proved. 

The  defendant  then  proved,  that  Samuel  Bonner  went  into 
possession  of  the  lands,  and  held  the  same  until  his  death.  He 
left  several  children,  some  of  whom  are  of  age,  but  were  not  in 
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possession  of  the  lands.  William  Bonner,  the  defendant,  is  the 
executor  of  the  last  will  of  Samuel  Bonner,  and  holds  possession 
of,  and  cultivates  the  lands  under  a  clause  of  the  will.  In  this 
way,  he  has  had  possession  from  1st  January,  1839. 

On  this  state  of  proof,  the  defendant  moved  the  court  to  instruct 
the  jury, 

1.  That  unless  the  plaintiff  proved  that  the  brothers  and  sisters 
of  Samuel  Greenlee  were  begotten  in  lawful  wedlock,  the  plain- 
tiffs were  not  entitled  to  recover. 

In  answer  to  this  request,  the  court  instructed  the  jur}',  that  the 
proof  must  show  the  plaintiffs  were  the  lawful  brothers  and  sisters, 
and  their  descendants,  and  the  legal  heirs  of  Samuel  Greenlee. 

2.  That  the  order  of  the  judge  of  the  county  court  made  upon 
the  return  of  the  sale  of  the  lands,  was  such  a  final  decree  as 
would  divest  the  title  out  of  the  heirs  of  Samuel  Greenlee. 

This  was  refused,  and  the  jury  instructed,  that  to  divest  such 
title,  there  must  be  a  final  decree  or  order,  confirming  tlie  sale 
and  directing  the  conveyance  of  the  lands  to  the  purchaser. 

In  explanation  of  this  charge,  it  is  stated,  that  the  petition  show- 
ed it  was  filed  under  the  act  of  1822. 

3.  It  was  shown  in  evidence,  that  there  were  other  heirs  at 
law  of  Samuel  Greenlee,  who  were  not  joined  in  the  action,  and 
upon  this  the  court  was  asked  to  charge,  that  the  present  plain- 
tiffs could  not  recover.     This  was  refused. 

4.  That  if  the  defendant  held  the  possession  only,  as  the  repre- 
sentative of  Samuel  Bonner,  then  that  the  plaintiff  ought  not  to 
recover.     This  was  refused. 

The  defendant  excepted,  and  here  assigns  the  same  matters 
as  error. 

Betuea,  for  the  plaintiff  in  error. 
Sellers,  contra. 

GOLDTHWAITE,  J.— 1.  The  important  question  in  this 
case  is,  that  which  involves  the  title  by  which  the  defendant  held 
the  land  in  controversy. 

In  Lightfoot  v.  Lewis'  heirs,  [1  Ala.  Rep.  475,]  we  held,  that 
when  the  proceedings  to  subject  lands  of  a  deceased  person  to 
sale,  at  the  suit  of  his  executor  or  administrator,  are  under  the 
act  of  1822,  [Clay's  Digest,  224,  §  16  to  22,]  it  must  appear,  not 
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only  that  a  final  decree  was  made  upon  the  coming  in  of  the  re- 
port of  the  commissioners  appointed  to  conduct  the  sale,  but  also, 
that  a  conveyance  in  pursuance  of  the  decree,  was  necessary  to 
divest  the  heir?  at  law  of  tb.c  title.  In  this  case  it  seems,  that  the 
administrator  actually  conveyed  the  land  to  a  purchaser,  but  it 
does  not  appear  that  he  was  authorised  to  do  so  by  any  decree 
of  the  county  court,  and  it  seems  to  be  conceded  that  the  pro- 
ceedings to  subject  the  land,  were  had  under  the  statute  before 
referred  to.  It  is  certain,  that  the  memorandum  indorsed  upon 
the  papers  in  the  county  court,  cannot  be  considered  a  final  de- 
cree, as  it  is  presented  by  the  bill  of  exceptions,  and  consequently 
there  was  no  error  in  the  ruling  of  the  court. 

2.  It  is  possible  that  the  judge  of  the  county  court  appointed 
the  administrator  as  a  sole  commissioner  tosell  theland,  and  it  may 
be,  that  in  liis  report  of  the  sale  he  sets  out,  that  he  has  convey- 
ed the  land  to  the  purchaser  upon  payment  of  the  price,  or  upon 
taking  his  bonds  for  it,  if  such  was  the  order;  although  such  a 
course  would  have  been  erroneous  under  the  act  of  1822,  we  are 
not  prepared  to  say  that  it  would  be  so  entirely  void  as  to  defeat 
the  sale,  if  sustained  by  a  final  decree  approving  it.  Whether  the 
memorandum  indorsed  by  the  judge  of  the  county  court  upon 
such  a  report,  approving  and  ordering  it  to  be  filed  among  the  pa- 
pers of  the  estate,  could  be  considered  as  a  final  decree,  or  afford 
sufficient  evidence  to  enter  one  nunc  pro  tunc,  are  questions 
which  need  not  now  be  discussed. 

3.  The  call  of  the  defendant  upon  the  court,  to  instruct  the 
jury  that  the  plaintiffs  could  not  recover  unless  it  was  proved  that 
the  brothers  and  sisters  of  Samuel  Greenlee  were  begotten  in 
lawful  wedlock,  -was  properly  refused,  because  they  might,  not- 
withstanding, be  his  heirs  at  law.  The  common  law  required 
nothing  more  for  legitimacy,  than  that  the  child  should  be  horn  in 
wedlock,  and  our  statute  legitimates  bastard  children,  when  their 
parents  afterwards  intermarry,  and  the  father  recognizes  them. — 
[Clay's  Digest,  105,  §  3.]  We  do  not  presume,  however,  that  any 
such  objection  was  urged  or  existed  in  this  case,  but  our  remarks 
are  necessary  to  show,  that  the  charge  ought  to  have  been  de- 
clined. The  one  actually  given,  placed  the  matter  in  its  proper 
light  before  the  jury,  and  seems  entirely  unexceptionable. 

4.  It  is  supposed  by  the  defendant's  counsel,  that  this  action 
cannot  be  maintained,  because  all  the  heirs  at  law  of  Greenlee, 
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have  not  joined  in  the  suit.  It  is  said  by  Chitty,  that  tenants  in 
common,  must  in  general,  sever  in  such  actions,  and  in  ejectment, 
that  a  joint  demise  would  be  improper;  but  in  personal  actions,  as 
for  a  trespass  or  nuisance  to  their  laud,  they  may  join,  because, 
in  these  actions,  although  their  estates  arc  several,  yet  the  dama- 
ges survive  to  all,  and  it  would  be  unreasonable,  when  the  dama- 
ges are  thus  entire,  to  bring  several  actions  for  a  single  trespass; 
a  tenant  in  common  may,  however,  sue  separately,  as  in  eject- 
ment for  his  undivided  share,  or  in  trespass  for  the  mesne  profits. 
[1  Chitty's  Plead.  5G.] 

From  this  it  would  seem,  in  an  action  of  this  nature,  that  the 
action  can  be  either  joint  or  several,  but  however  this  may  be,  it 
is  certain,  that  if  there  are  parties  wlio  ought  to  have  joined,  but 
who  have  not,  the  objection  could  only  be  taken  by  plea  in  abate- 
ment, and  the  defendant  cannot  in  actions  ex  delicto,  give  evidence 
of  the  non-joinder  to  defeat  the  action.     [1  Chitty's  Plead.  56.] 

5.  The  remaining  exception  to  be  considered  is,  that  which 
questions  the  right  to  sue  the  defendant,  inasmuch  as  his  posses- 
sion is  only  fiduciary,  and  for  the  benetit  of  others.  This  cannot 
avail  him,  because  his  possession  is  without  title;  and  this  action 
is  necessarily  brought  against  the  tenant  in  possession,  irrespective 
of  ownership. 

Our  conclusion  in  the  whole  case  is,  that  there  is  no  error 
brought  to  our  notice  by  the  several  assignments,  and  the  judg- 
ment is,  therefore,  affirmed. 


HESTER  V.  WESSON. 


1 .  A  promise  by  an  administratrix,  to  pay  a  debt  due  by  her  intestate,  is  not  bind* 
infi  on  her  individually,  although  it  be  in  writing,  there  being  no  new  considera* 
tion  for  the  promise. 

Error  to  the  Circuit  Court  of  Benton. 

This  was  a  proceeding  before  a  justice  of  the  peace,  for  a  sum 
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under  twenty  dollars,  and  carried  by  certiorari  to  the  county 
court. 

On  the  trial,  it  appeared  that  the  husband  of  plaintiff  in  error 
had  agreed  to  send  his  children  to  school  with  defendant  in  er- 
ror; that  after  the  school  commenced,  the  husband  died;  that  the 
children  continued  to  go  to  the  school  afterwards.  At  the  close  of 
the  session,  on  the  application  of  delendant  in  error,  she  gave  her 
note  for  the  tuition  of  the  children  sent,  under  and  according  to 
the  agreement  entered  into  between  her  husband  and  the  school 
master. 

Upon  these  fects,  the  court  rendered  judgment  for  the  plaintiff, 
from  which  this  writ  is  prosecuted. 

T.  A.  Walker  and  S.  F.  Rice,  for  plaintiff  in  errror,  cited  8 
Johns.  Rep.  120;  17  ib.  304;  Chitty  on  Con.  22,  40,  45;  7  Term, 
350,  and  note. 

ORMOND,  J. — This  action  is  on  a  note  made  by  the  plaintiff 
in  error,  the  consideration  of  which  was  a  debt  due  by  the  estate 
of  her  intestate.  It  does  not  appear  that  there  was  any  new  con^ 
sideration  of  harm  to  the  pi'omissee,  or  benefit  to  the  promissor; 
and  it  is,  therefore,  a  promise  by  the  adm'rx  to  pay  the  debt  of  her 
intestate,  which,  although  in  writing,  being  without  considera- 
tion, is  void  by  the  statute  of  frauds.  This  has  been  considered 
the  settled  construction  of  the  statute,  ever  since  the  decision  in 
the  case  of  Rann  v.  Hughes,  determined  in  the  House  of  Lords. 
[See  the  case  in  7  Term  Rep.  350,  note.] 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


WINSLETT  v.  McLEMORE'S  ADM'RS. 

1.  The  judgment  entry  recites  that  the  parties  came  "  by  their  attornies,  and  the 
defendant  suggests  that  the  plaintiffs  have  resigned  as  administrators,  of,  &c., 
which  fact  being  proved  to  the  satisfaction  of  the  court,  and  the  defendant  with, 
drawing  his  plea,  says  nothing  in  bar  or  prcclucion  of  the  plaintiff's  demand. 
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It  is  therefore  couaidercd,  ^c. :"  Heat,  th.it  it  could  not  be  iik-rred  liom  the 
defendant's  Buggcslion  that  the  plaintitfs  had  rc»<:n(d  the  adm  iii"ti-ution  ;  the 
fact  not  heing  admitted  by  tlicm,  it  should  liurc  bcia  asserted  \<y  plra  regalarljr 
interposed,  and  tried  by  the  jury,  and  the  court  was  not  competent  tc  determine 
it  upon  hearing  the  evidence. 

Writ  of  error  to  the  Circuit  Court  of  Coosa. 

The  defendants  in  error  declared  on  a  pronr)issnry  note,  paya- 
ble to  Elijah  McLemore,  their  intestate;  to  which  the  defendant 
pleaded — 1.  Non-assumpsit.  2.  That  the  plaintiffs  were  not  ad- 
ministrators, as  alleged  in  their  declaration.  On  those  pleas,  is- 
sues were  joined,  but  not  submitted  to  the  jury.  A  judgment  was 
rendered  in  these  words:  "This  day  came  the  pnrties  by  their 
attorneys,  and  the  dcfcnd.mt  suggests,  that  the  plaintiffs  have  re- 
signed as  administrators  of  Elijah  McLemore;  wh.ch  fact  being 
proven  to  the  satisfaction  of  the  court,  and  the  delcndant,  with- 
drawing his  pleas,  says-nothing  in  bar  or  pn^clusion  of  the  plain- 
tiffs' demand — theretbre,  it  is  considered  by  the  court,  that  the 
plaintiffs  recover  of  the  defendant  the  sum  of  three  hundred  and 
sixty-eight  dollars,  the  damages  in  the  declaration  mentioned,  to- 
gether with  the  costs  in  this  behalf  expended,"  &c. 

Morris,  for  the  plaintiff  in  error,  insisted,  that  it  appeared,  from 
the  judgment  entry,  that  the  plaintiffs  below  had  no  right  of  ac- 
tion, and  the  judgment  in  their  favor  was,  consequently,  erro- 
neous. 

No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J. — The  judgment  entry  in  this  case  is  in  an 
unusual  form,  and  its  true  meaning  somewhat  involved;  but  we 
think  it  must  be  thus  mterpreted,  viz:  that  the  defendant,  instead 
of  insisting  upon  a  trial  of  the  issues,  withdrew  h  s  pleas,  and  sug- 
gested and  proved  to  the  court,  that  the  [ilamtiffi  had  resgned 
the  administration  of  the  intestate's  estate.  In  such  case,  the 
court  was  not  competent  to  try  the  suggestion  without  the  plain- 
tiffs' assent,  and  the  record  discovers  nothing  from  which  their 
consent  is  inlcrable.  In  Hatch  v.  Cook,  [9  Porter's  Rep.  177,] 
this  court  say,  that  when  th  >■  death  of  either  of  the  suitors  is  sug- 
gested by  the  counsel  who  had  previously  represented  him,  the 
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court  will,  of  necessity,  ascertain  the  fact  in  some  other  manner 
than  by  plea;  but  when  tlie  suggestion  of  the  plaintifi^'s  death  is 
not  admitted  by  the  person  representing  him,  the  suit  can  only 
be  arrested  by  p]ea  puis  darrein  continuance.  This  case  was 
one  where  the  plaintifTdied,  pendente  lite,  and  though  the  facts 
are  not  identical  with  the  present,  yet  the  principle  determined 
shows,  that  the  fact,  whether  the  plaintiffs  were  ever  administra- 
tors, or,  being  administrators,  resigned  their  trust  previous  or  sub- 
sequent to  the  commencement  of  the  suit,  is  triable  by  a  jury  up- 
on an  issue  formed  for  that  purpose. 

Conceding  to  the  judgment  entry  all  verity,  and  still  its  reci- 
tals do  not  legally  show  that  the  plaintiffs  were  not  entitled  to  re- 
cover; for  the  reason,  as  already  stated,  that  it  was  not  compe- 
tent for  the  court,  instead  of  the  jury,  to  entertain  and  adjudicate 
the  fact  of  their  resignation,  unless  they  assented  to  that  mode  of 
trial. 

The  consequence  is,  the  judgment  of  the  circuit  court  is  af- 
firmed. 


INGE,  ET  AL.  V.  FORRESTER. 

1.  A  teslator,  by  will,  r'irects  ihal  certain  p(  rsons  shall  have  full  power  and  con. 
Irol  over  the  property  rfpscrihcd  in  the  will,  "  to  be  used  and  managed  at  their 
discretion,  for  the  nmiual  use,  b(;nrfit  and  interest  of  his  daiighicr,"  (she  then 
being  a /erne  cocer/,)  "and  her  surviving  children  :  and  as  they  come  of  age 
or  marry,  the  property  to  be  equally  divided  between  her  and  them."  This 
does  not  mvest  the  wife  with  a  sepHrale  estate  ;  nor  is  the  interest  liable  to 
subjection,  by  a  suit  in  equity,  for  the  payment  of  a  promissory  note  executed 
by  her  together  with  her  husband.  Nor  can  the  husband's  interest  in  it  be 
reached  in  a  suit,  where  the  allegations  of  the  bill  charge  the  estate  to  be  one 
to  the  separate  use  of  the  wife. 

Writ  of  error  to  the  Court  of  Chancery  for  the  22d  Chancery 
District. 

The  case  made  by  the  bill  is  this.     The  complainant,  as  a  car- 
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pcnter,  in  January,  1839,  made  a  contract  with  Mrs.  Inge,  then 
and  now  the  wife  of  Francis  Inge,  to  perform  certain  work  on  a 
house  for  Samuel  Inge,  their  son.  When  making  the  contract, 
it  was  distinctly  understood,  that  the  husband  was  insolvent,  and 
the  work  was  to  be  performed  on  the  credit  of  the  wife,  who  then, 
and  yet  has  a  large  separate  estate.  After  the  work  was  per- 
formed, both  husband  and  wife  executed  their  joint  and  several 
note,  dated  29th  April,  1840,  for  eight  hundred  fifty  dollars,  with 
interest  from  date,  payable  to  complainant  on  the  1st  of  March 
then  next.  Other  work,  to  the  value  of  387  dollars,  was  also 
performed  by  the  complainant,  on  the  credit  of  Mrs.  Inge;  but 
this  she  refused  to  include  in  the  note.  Samuel  Inge  is  alleged  to 
be  the  trustee  in  whose  name  the  separate  estate  is  held.  Both 
Francis  and  Samuel  Inge  are  charged  to  be  insolvent;  and  the 
prayer  of  the  bill  is,  for  a  d.scovery  of  the  separate  estate  of  Mrs. 
Inge,  and  that  payment  of  the  note  may  be  decreed  out  of  it 

All  the  defendants  answer,  and  concur  in  denying  that  a  coBh 
tract  was  made  by  Mrs.  Inge,  with  the  complainant,  for  the  per- 
formance, or  tor  the  payment  of  the  work.  The  execution  of  the 
note  is  admitted,  but  Mrs.  Inge  insists,  that  it  was  without  any 
consideration  as  between  her  and  the  complainant;  that  she  gave 
it  at  the  request,  and  in  order  to  oblige  her  husband.  Francis 
Inge  asserts,  that  when  the  note  was  executed,  he  informed  the 
complainant  that  Mrs.  Inge  had  no  separate  estate,  and  that  her 
name  to  the  note  would  be  of  no  value.  He  also  alleges  the  pay- 
ment of  359  dollars,  and  the  purchase  of  land  of  him,  by  the  com- 
plainant, for  400  dollars  more,  which  he  asserts  should  be  credited 
on  the  note.  All  the  defendants  deny  that  Mrs.  Inge  is  entitled 
to  a  separate  estate,  though  they  admit  that  Samuel  Inge  holds 
lands,  slaves  and  other  property,  under  the  will  of  her  father,  in 
trust  for  Mrs.  Inge  and  her  children. 

This  will  is  made  an  exhibit,  and  the  clause  which  relates  to 
the  property,  sought  to  be  charged  by  this  suit,  is  in  these  terms: 

*«lt  is  my  wish  and  desire,  that  the  above  named  men  (Sol.  Wil- 
liams and  John  A.  Williams)  should  have  full  power  and  control 
over  all  the  following  property,  to  be  used  and  managed  at  their 
discretion,  for  the  mutual  use,  benefit  and  interest  of  my  daughter, 
Rebecca  Inge,  and  her  surviving  children;  and  as  they  come  of 
age,  or  man  y,  that  the  following  negroes  to  be  equally  divided 
between  her  and  them,  to  wiu  (here  follow  the  names  of  34 
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slaves,  all  of  which,  but  one,  are  said  in  the  will  to  be  in  her  pos- 
session;) and  at  the  death  of  my  wife,  (here  is  inserted  the  names 
of  17  more  slaves.)  It  is  my  wish  that,  at  the  death  of  my  daugh- 
ter, Ivebecca,  all  the  lands  that  she  now  lives  on,  with  the  follow- 
ing items,  purchased  at  the  sale  of  Francis  Inge,  be  sold  and  di- 
vided among  the  children  as  above."  (Here  is  inserted  a  de- 
scription of  several  articles  of  household  and  kitchen  furniture.) 

The  insolvency  of  Francis  Inge  is  admitted.  No  evidence  was 
taken  by  either  party;  and  the  chancellor,  on  the  final  hearing 
upon  the  bill,  answers  and  exhibits,  decreed  that  the  complain- 
ant recover  of  Mrs.  Inge  997  33-100  dollars,  the  amount  then 
due  upon  the  note,  and  also  the  costs  «f  this  suit,  to  be  paid  and 
discharged  ojut  of  her  interest,  and  share  in  the  profits  and  in- 
come arising  out  of  the,  trust  estate  devised  and  bequeathed  to  her 
and  her  children  by  the  will  of  Samuel  Williams,  deceased. 

That  Richard  J.  Inge,  (he  having  been  substituted  as  trustee 
in  place  of  Samuel  Inge,  at  the  request  of  Mrs.  Inge,  and  made 
a  party  to  the  cause  by  a  previous  order.)  should  pay  the  same 
out  of  any  profits  or  income  derived  from  the  trust  estate,  being 
the  share  of  Mrs.  Inge  in  the  same,  if  any  such  was  in  his  hands; 
and  if  there  was  none,  then  to  retain  her  share  as  the  income  might 
accrue;  and  apply  the  same  to  the  payment  of  the  amount  decreed, 
until  the  whole,  including  interests  and  costs,  should  be  fully  paid. 

The  trustee  was  also  directed  to  re|  ort,  at  the  next  term  of  the 
court,  what  he  should  do  in  the  premises;  and,  also,  in  what  the 
trust  property  consists,  with  its  yearly  income  and  profits. 

This  decree  is  now  assigned  as  error. 

Murphy  and  B.  F.  Porter,  for  the  plaintiff  in  error,  made  the 
following  points: 

1.  A  feme  covert,  in  general,  cannot  bind  her  person  or  pro- 
perty.    [2  Story's  Eq.  625.] 

2.  The  contract  here,  indicated  no  intention  of  binding  the  sep- 
arate estate;  and  that  is  the  only  contingency  which  will  author- 
ize a  decree  against  it.     [2  Story's  Eq.  026,  n.  1;  1  Dess.  174.] 

3.  If  the  separate  estate  is  bound  here,  it  is  so  connected  with 
the  interests  of  children,  that  it  cannot  be  reached  by  a  creditor. 
[2  Am.  Eq.  Di.  24,  §  7;  1  Har.  &  Bar.  Eq.  Dig.  245,  §  7.] 

4.  The  estate  of  a/em3  covert  cannot  be  bound  by  implication. 
[Forest  V.  Robinson,  4  Porter,  44;  1  Dess.  180.] 

Peck,  contra. 
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GOLDTHWAITE,  J.— The  view  which  we  take  of  the 
trust  created  by  the  will  of  Mrs.  Inge's  father,  renders  it  unncces- 
8|||Ato  determine  any  otiicr  c[u<'stion  connected  with  the  case. 

The  slaves  named  in  the  will  arc  committed  to  the  charge  of 
the  persons  therein  named,  wilii  lull  power  and  control,  to  be 
used  and  managed  at  their  discretion,  for  the  mutual  use,  bene- 
fit and  interest  of  Mrs.  Inge  and  her  surviving  children,  and  are 
to  be  equally  divided  between  her  and  them,  as  they  become  of 
age,  or  marry.  At  her  death,  the  lands,  on  which  the  will  states 
she  was,  at  the  time  of  its  execution,  then  living,  with  certain 
household  and  kitchen  furniture,  were  to  be  sold  and  divided  be- 
tween her  children,  as  before  stated.  Although  this  isane(juita- 
ble  estate  merely,  in  the  cestuis  que  trust,  there  is  nothing  in  the 
terras  used  wliich  warrants  us  to  construe  Mrs.  Inge's  portion 
as  settled  upon  her  for  her  sole  and  separate  use. 

The  rule  is,  that  to  create  an  estate  for  the  separate  use  of  a 
feme  sole,  that  intention  must  clearly  appear  upon  the  face  of  the 
instrument.  [Clancy  202  to  270;  Dunn  v.  The  Bank  of  Mobile, 
2  Ala.  llcp.  N.  S.  152;  Lamb  v.  Wragg  tSc  Stewart,  8  Porter, 
73.]  Here,  there  is  an  entire  absence  of  any  expressions  from 
which  such  intention  can  be  inferred,  and  the  equitable  interest 
of  Mrs.  Inge,  under  the  will,  is  in  the  same  condition,  with  re- 
spect to  the  maf  ital  rights  of  the  husband,  as  any  other  equitable 
estate  belonging  to  a  wife.  It  is  true,  with  reference  to  all  such 
estates,  that  whenever  the  husband  goes  into  equity  to  obtain 
possession,  either  of  the  estate,  or  of  its  rents  and  profits,  the 
court  will  compel  an  equitable  settlement  upon  the  wile.  [Ath- 
erly  on  Marriage  Sett.  35<).] 

Mrs.  Inge,  having  no  separate  estate,  then,  in  the  property 
sought  to  be  charged,  so  far  as  is  made  to  appear  by  the  answer, 
it  is  immaterial  what  the  rights  of  the  husband  are;  because  the 
bill  is  not  framed  for  the  purpose  of  subjecting  those  rights. 

The  result  of  this  conclusion  is,  that  the  bill  ought  to  have  been 
dismissed  at  the  hearing,  upon  the  answer  and  exhibits. 

Decree  reversed,  and  here  rendered,  dismissing  the  bill. 
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BARRON,  Adm'r,  v.  PAGLES,  et  al. 

1.  A  scire  fnrias  calling  on  the  defendant  t«  show  cause  why  the  plaintiff,  as 
administrator,  should  not  haye  execution  on  a  judgment  which  had  been  su- 
perseded by  a  writ  of  error  bond,  and  afGrmcd  in  the  Supreme  court,  must  issue 
out  of  the  court  which  rendered  the  judgment  so  affirmed,  and  not  out  of  the 
Supreme  court. 

Eruou  to  the  County  Court  of  Mobile. 

Scire  facias  from  the  county  court  of  Mobile,  by  the  plaintiff 
in  error,  against  the  defendant  in  error,  to  show  cause  why  he 
should  not  have  execution  on  a  judgment  rendered  in  Mobile 
county  court,  in  favor  of  his  intestate,  and  alFirmed  on  writ  of  er- 
ror to  the  supreme  court. 

The  defendants  demurred  to  the  scire  facias,  and  the  court  sus- 
tained the  demurrer  and  quashed  the  proceeding,  which  is  now 
assigned  for  error. 

Daugan,  for  plaintiff  in  error. 

Stanly,  contra — objected  that  the  sci.  fa.  did  not  show  with 
sufficient  certainty,  in  which  court  the  judgment  of  the  defendant 
was  obtained.  That  it  did  not  appear  by  whom  the  sheriff  was 
commanded  to  make  known  the  contents  of  the  sci.  fa.  [5  Bos. 
&  Pul.  104;  Chitty's  PI.  242.]  It  is  not  shown  in  which  court  the 
record  remains,  whether  in  the  county  or  supreme  court.  Last- 
ly, as  the  judgment  of  the  county  court  was  merged  in  the  judg- 
ment of  the  supreme  court,  the  6'a./<z.  should  have  issued  from 
that  court,  and  that  it  has  power  to  do  so.  [See  2  Stewart,  463.] 
He  also  cited  Com.  Dig.  Pleader,  3  L.  3:  2  Tidd's  Prac.  1,007;  2 
Sellon's  P.  198;  Arch.  Forms,  432;  9  Mass.  522.] 

ORMOND,  J — We  do  not  think  any  of  the  objections  taken 
to  this  scire  facias,  can  prevail.  The  objection  to  the  command 
of  the  writ  is,  that  it  is  not  addressed  to  any  sheriff  of  the  State 
of  Alabama.     The  language  employed  is,  "to  any  sheriff  of  s«i<? 
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State.  This  certainly  refers  to  the  Slate  of  Alabama,  in  the  mar- 
gin or  venue,  and  at  most,  could  only  be  reached  by  a  special  de- 
murrer. 

The  objection  mainly  relied  on,  is,  that  the  scire  facias  docs  not 
show  that  the  record  of  the  judgment  is  in  the  county  court,  but 
that  itajjpcars  to  be  in  the  supreme  court,  out  of  which  tlie  sci. 
fa.  should  have  issued. 

By  the  affirmance  of  a  judgment  in  this  court,  superseded  by 
a  writ  of  error  bond,  the  judgment  of  the  inferior  court  is  merged 
in  the  judgment  of  this  court,  as  vvqs  held  in  Wiswall  v.  Munroe. 
[4  Ala.  9,J  but  it  does  not  necessarily  Ibllow,  that  the  record  re- 
mains in  this  court.  The  statute.  [Clay's  Dig.  309,  §  14,]  requires 
the  clerk  of  this  court  to  certify  the  judgment  to  the  clerk  of  the 
court,  from  which  the  cause  came,  whose  duty  it  is  to  issue  exe- 
cution on  the  atfirmed  judgment.  The  effect  of  this  is,  and  such 
was  doubtless  the  design  of  the  statute,  to  remove  the  record  of 
the  judgment  into  the  inferior  court  It  would  be  a  singular 
anomaly,  if  the  record  should  remain  in  one  court,  and  the  power 
to  issue  execution  was  given  to  the  ministerial  officer  of  another. 
The  certificate  of  the  cleik  of  this  court  becomes  the  record  of 
the  affirmed  judgment.  These  facts  being  distinctly  alleged  in 
the  scire  facias,  show  that  the  record  is  remaining  in  the  court 
out  of  which  the  scire  facias  is  sued  out.  The  court,  therefore, 
cn*ed  in  sustaining  the  demurrer  to  the  scire  facias,  and  its  judg- 
ment is  reversed,  and  the  cause  remanded. 


KING  V.  SHACKLEFORD. 


1.  The  bill  alleg^ed,  that  the  complainant  and  defendant  were  appointed  execa* 
tors  oftlio  will  of  J.  M.,  and  wt-re  qunlifled,  and  received  K'tlir*  tcstamenlary 
BH  such  ;  thai  defendant  b«carne  llie  nurely  i>f  one  F.  in  a  promissory  note, 
payable  to  tiiccxccuior.",  given  foi  properly  of  i he  testalurV  istaie,  purchased 
by  F. ;  that  a  judtrment  had  bt'en  ohiained  thereon,  and  execution  returned 
"  nulla  bona  ;"  F.  was  insolvent,  and  M's  cftaip  had  been  8<>  reported  and  de- 
dared  ;  thai  the  defendant  had  remnved  I"  a  di^tuiit  comiiv  of  ilie  Stale,  sonie 
tenor  twelve  years  ago,  had  ceased  to  lake  an  aciive  part  in  the  execution  of 
the  will,  and  that  duty  devolved  upon  the  complainant :  Held,  that  these  facts 


424  ALABAMA. 


King  V.  Shacklcford. 


did  nol  give  a  court  of  equity  jmit>diction,  and   if  proved,  would  not  authorise 
a  decree  in  favor  of  the  complainant  against  the  defendant,  as  the  surely  of  F. 

Writ  of  error  to  the  Court  of  Chancery  for  the  30th  district 
Northern  division. 

The  case  made  by  the  bill  is  this:  In  1826  or  7,  Job  Mason  de- 
parted this  life,  having  previously  made  his  will,  by  which  he  ap- 
pointed the  complainant.  King  and  the  defendant  Shackleford, 
his  executors.  The  will  was  admitted  to  probate  in  the  county 
court  of  Shelby  county,  and  letters  testamentary,  granted  to 
both  the  executors,  who  gave  the  bond  and  took  the  oaths  required 
by  law.  A  public  sale  was  had  by  the  executors  of  the  personal 
effects  of  their  testator,  at  which  one  Ferrell  became  the  pur- 
chaser of  a  slave,  for  the  sum  of  8015.  Ferrell  executed  his  note 
with  the  defendant,  as  his  security,  dated  February  3,  1828,  for 
that  sum,  payable  to  the  complainant  and  defendant,  as  executors 
of  Job  Mason,  on  the  1st  day  of  January,  then  next.  On  this 
note,  a  judgment  was  recovered  against  Ferrell  by  suit,  in  the 
name  of  both  executors,  and  execution  thereupon  was  returned 
nulla  bona.  Ferrell  is  charged  to  be  insolvent  On  the  18th 
April,  1828,  Mason's  estate  was  declared  insolvent,  and  yet  re- 
mains so,  to  a  large  amount. 

The  defendant  removed  to  Lawrence  county  some  ten  or 
twelve  years  ago,  and  had  ceased  for  a  long  time  to  take  any  part 
in  the  execution  of  the  said  will,  which  it  is  charged,  devolved  upon 
the  complainant.  The  defendant  refused  to  pay,  or  in  any  man- 
ner to  account  to  his  co-executor  for  the  amount  for  which  he 
was  thus  bound  as  security  for  Ferrell. 

The  prayer  is,  that  the  defendant  may  be  decreed  to  pay  the 
amount  of  the  note  to  complainant;  or  that  he  may  be  deemed  to 
account  for  the  same  as  executor,  and  pay  the  same  to  the  credi- 
tors of  the  estate,  according  to  the  amount  of  their  respective 
claims;  or  for  such  other  relief  as  may  be  considered  proper. 

The  bill  was  dismissed  for  want  of  equity,  upon  motion  of  the 
defendant;  and  this  is  now  assigned  as  error. 

Peck,  for  the  plaintiff  in  eiTor,  insisted,  that  the  bill  should 
have  been  retained,  in  order  that  an  account  might  be  taken  be- 
tween the  executors,  even  if  payment  to  the  complainant  or  credi- 
tors, ought  not  to  be  decreed. 
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HoPKivd,  for  the  defendant,  contended,  that  the  b;li  d.d  not  dis- 
close a  case  for  equitable  relief.  Tint  the  defendant  \v:u5  not  lia- 
ble to  his  co-executor  as  such,  but  to  the  creditors  and  legatees  of 
the  testator's  estate;  and  that  a  paymont  to  the  coniplainant 
would  not  discharge  his  liability.  [14  Peters'  Rep.  108.]  The 
removal  of  defendant  from  Shelby  to  Lawrence  county,  was  not 
a  renunciation  of  his  representative  character,  an  1  did  not  con- 
fer upon  his  co-executor,  rights  to  which  he  was  not  previously 
entitled     [Id.  8  Cranch's  Rep.  9.] 

COLLIER,  C.  J. — The  act  of  ISaa,  concerning  wills  and  tes- 
taments, &c.  gives  to  one  joint  adinin  strator.  an  action  of  ac- 
count against  the  <jthcr,  who  has  t:i!icu  all,  or  i!k*  greater  part  of 
the  intestate's  estate,  and  refuses  to  ply  the  debts,  or  fun:;ral  ex- 
penses, or  refuses  to  account  w  th  lun.  It  prov.des  furtlier,  that 
"any  executor  being  a  res  duary  logitce,  may  have  an  action  of 
account  against  his  co-executor  or  co-executors,  and  recover  his 
part  of  the  estate  in  the  hands  (»f  such  co-executor  or  co-execu- 
tors." [Clay's  Dig.  221),  §  20.]  Th  s  statute  is  the  only  one 
which  has  the  remotest  applicat.Qn,  and  it  is  perfectly  clear  that 
the  case  stated  in  the  bill,  docs  not  come  within  its  letter  or 
spirit. 

The  sole  ground  on  which  courts  of  equity  proceed  in  the  ad- 
ministration of  assets,  is  s  lid  to  be  the  execut.on  of  a  trust,  viz: 
that  it  is  the  duty  of  an  executor  or  adin.ii  strator  wiio  has  the 
property  in  his  hands  to  apply  it  in  payment  of  debts  and  lega- 
cies; and  dispose  of  the  surplus,  accord. ng  to  the  wdl  of  the  tes- 
tator, or  in  case  of  intestacy,  according  to  the  statute  of  d.stribu- 
tion.  [1  Story's  Eq  50{},  and  cases  there  cited.]  But  the  learn- 
ed author  denies  that  the  fact  of  the  atlmin.strat>on  be.ng  a  con- 
structive trust,  is  the  sole  ground  oj  jur.sd.ct.on.  II  j  says,  "other 
auxiliary  grounds  also  cx;st;  sucii  as  the  necessity  of  taking  ac- 
counts, and  compelluig  a  discovery;  and  the  consideration  that 
the  remedy  at  law,  wlien  it  exists,  .s  not  plan,  adequate  and  com- 
plete. [Ibid.  5J7-8.J  Although  it  is  not  expl.c.tly  alleged,  yet 
the  fair  inference  from  the  b.ll  is,  that  the  complamant  supposes, 
that  by  the  removal  ot  the  defend  mt  to  a  remote  county,  and 
ceasing  to  be  active  in  the  aduiinistration  of  the  estate,  he  is  enti- 
tled in  his  fiduciary  character,  to  all  the  ass.^ts  wh.cli  are  unad- 
ministercd.     Tii.s  assumption,  as  we  shall  presently  show,  is  uido- 
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fens.ble.  It  is  not  intimated  that  the  interference  of  chancery  is 
necessary,  either  for  the  purpose  of  taking  an  account,  or  com- 
pelling a  discovery.  True,  the  remedy,  according  to  the  ordi- 
nary course  of  the  common  law,  is  not  available;  but  in  ad- 
justing the  shares,  to  which  the  creditors  shall  be  entitled  under 
the  repf)rt  of  insolvency,  or  if  there  were  no  creditors,  then  in  di- 
recting the  pnymcnt  of  legacies,  or  in  distributing  the  estate,  it 
would  be  entirely  competent  for  the  orphans' court,  to  render  a 
decree  aga  nst  the  defendant,  not  only  for  the  money  in  hand,  but 
also  for  what  he  was  indebted  to  it. 

In  Childress  v.  Childress,  [3  Ala.  Rep.  752,]  we  said,  «if  an  ex- 
ecutor purchases  a  part  of  his  testator's  estate,  he  is  after  the  ex- 
piration of  the  term  of  credit,  chargeable  with  the  amount  as 
cash,  in  the  same  manner  as  if  he  had  collected  money  or  con- 
verted property  belonging  to  it.  True,  it  is  the  duty  of  an  execu- 
tor to  c<^)llect  the  debts  due  the  estate  he  represents;  but  there  is 
no  process  by  which  he  can  coerce  a  collection  of  himself,  and  as 
he  is  the  party  who  is  both  to  pay  and  receive  the  money,  the 
law  will  regard  h.m  as  in  possession  of  it,  from  the  time  it  became 
due."  There,  as  in  th  s  case,  there  were  several  executors,  and 
one  of  them  charged  h'mself  w.th  the  amount  of  his  note,  given 
for  town  lots  purchased  at  a  sale  made  by  them,  of  their  testatoi''s 
estate.  The  tact  that  the  defendant  in  the  present  case,  was  the 
mere  surety  of  the  purchaser  of  property,  cannot  relieve  it  from 
the  influence  of  the  case  Cited.  He  is  regarded  by  our  law  as 
equally  and  simultaneously  liable  with  the  principal  debtor,  and 
as  one  of  the  makers  of  a  jont  and  several  note,  might  be  jointly 
or  primarily  sued,  had  he  not  been  one  of  its  payees. 

In  Edmunds,  et  al.  v.  Crenshaw,  [14  Pet.  Rep.  166,]  it  was  de- 
cided, that  where  there  are  several  executors,  each  has  a  right  to 
receive  the  debts,  and  other  assets  of  the  estate;  and  that  a  pay- 
ment of  the  sums  received  by  him,  to  his  co-executor,  will  not 
discharge  him  from  liability  to  the  estate.  jFVr^Aer,  that  execu- 
tors are  not  liable  to  each  other,  but  each  is  liable  to  the  cesiuis  que 
ti-ust,  and  devisees,  to  the  full  extent  of  the  funds  received  by 
him.  Lastly,  the  removal  of  an  executor  from  the  State  in  which 
the  will  was  proved,  and  in  which  letters  testamentary  were 
granted,  does  not  d.scharge  him  from  his  liability  as  executor; 
much  less  does  it  release  h^m  from  liability  for  assets  received  by 
him,  and  paid  over  to  his  co-executor.    Here  is  an  authority  ad- 
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verse  to  the  complainant  upon  every  point  which  his  bill  presents. 
It  shows  that  the  authority  of  each  executor  is  equal;  that  each 
and  all  of  them  are  trustees  for  the  persons  interested  in  the  estate 
they  represent;  and  that  neither  can  absolve  himself  from  liabil.ty, 
by  removing  from  the  State  and  pay mg  over  the  asst-ts  which  he 
has  received,  to  the  other.  If  a  voluntary  payment  would  be  unau- 
thorised, will  the  law  lend  its  aid  to  coerce  it?  This  question,  it 
seems  to  us,  must  be  answered  in  the  negative. 

It  is  not  pretended  that  the  complainant  is  a  creditor  of  the  in- 
testate, beyond  what  the  property  in  his  hands  w.II  pay.  The 
case  is  nothing  more  than  that  of  one  of  several  executors  call  iig 
upon  his  co-executor  to  pay  over  to  him  the  .assets  in  his  hands, 
upon  the  allegation  that  the  latter  has  ceased  to  be  act.ve  in  the 
settlement  of  the  estate;  and  this,  although  his  authority  to  act,  and 
liability  to  the  ccsluis  que  tinist  still  continues.  In  this  view,  it  re- 
sults from  what  has  been  said,  that  the  bill  cannot  be  supported, 
and  was  consequently  properly  dismissed.  The  decree  of  the 
court  of  chancery  is  affirmed  with  costs. 


MARTIN  v.  LUNDIE. 


1.  Where  the  vendor  of  land  tHkcF  noiec  w>ih  security,  «i>d  givi-s  a  hund  to  innkr 
titles  when  Ihc  notes  are  paid,  if  he  artiTMHrds  iiid'<rM>8  one  of  the  noif-s,  imd 
the  indorsee  discharges  the  suret}-,  he  i»  nut  intitled  tu  cnfurce  the  vendur'H 

^  lien  upon  the  land. 

Writ  of  error  to  the  Court  of  Chancery  of  Talladega. 

The  case  made  by  the  bill  is  this. 

Lundie,  the  defendant,  in  February,  1837,  sold  several  con- 
tiguous subdivisions  of  the  same  section  of  land,  to  one  Milton, 
for  the  sum  of  2500  dollars,  and  took  two  pr(»missory  notes  from 
him,  with  one  Richey  as  secur.ty:  one,  for  750  dollars;  and  the 
other,  for  1750  dollars;  both  due  on  the  1st  January,  1838. 
Lundie  made  no  conveyance,  but  gave  Milion  a  bond,  condi- 
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tioned  to  make  him  titles  when  the  notes  were  paid,  and  when 
the  patents  should  be  received.  SSome  time  after  the  execution 
of  the  notes,  Limdie  sold  the  one  for  the  smaller  sum  to  Martin, 
the  complainant,  and  enrlorsed  it.  After  the  note  became  due, 
MJton  and  Richey  both  being  insolvent,  Martin  took  from  Mil- 
ton a  portion  of  the  land  in  payment  of  the  note  held  by  him, 
and  cancelled  it.  Martin  entered  upon  the  possession  of  the 
land,  with  the  full  knowledge  of  Lundse,  witliout  any  complaint 
or  opposition  on  his  part.  The  other  note  being  unpaid,  Lundic 
sued  the  makers  at  law,  and  pursued  them  to  insolvency.  He 
then  filed  a  bill  in  chancery  to  subject  all  the  lands  sold  by  him 
to  Milton  for  the  [)ayment  of  the  larger  note.  Pending  the  suit 
in  chancery,  Martin  filed  a  petition  setting  out  his  claim,  and 
praying  that  he  might  be  allowed  to  make  himself  a  party  and 
defend  the  suit.  This  was  refused;  and,  subsequently,  a  decree 
was  rendered  subjecting  all  the  land  to  the  payment  of  that 
note.  Under  this  decree,  the  whole  was  sold.  Lundie  became 
the  purchaser,  who  is  endeavoring  to  obtain  possession  by  a  suit 
against  the  tenant  ol'  Martin.  The  bJl  asserts,  that  by  the  as- 
signment of  the  note,  Lundie's  lien  upon  the  land  was  transferred 
to  th3  complainant,  and  that  it  is  not  divested  by  the  circumstan- 
ces; that  the  land  purchased  by  Martin  of  Milton,  is  only  a  just 
proportion  tt)  the  whole  debt.  It,  therefore,  prays  that  the  com- 
plainant's title  may  be  quieted,  and  Lund.c  compelled  to  release 
hist.l'e  under  the  decree,  and  lor  g(  nerai  relief. 

The  answer  of  the  defindant  was  filed,  which  contains  also  a 
general  demurrer  to  the  bill  tor  the  want  of  equity.  The  answer 
is  not  cons.d(;red  in  the  decree;  and,  iherelbre,  need  not  be  stated 
here,  except  for  the  purpose  of  correcting  a  mistake  in  the  briefs. 
It  shows  that  the  750  dollar  note  was  secured  by  one  Brown, 
(and  not  Hichey,  as  alleged  by  the  bill.)  who  is  asserted  to  have 
been  perfectly  solvent  at  the  muturity  oi'  the  note. 

Tlie  chancellor  dismissed' the  bill  as  having  no  equity.  This 
is  now  ass;gned  as  error. 

L.  E.  P.vnsoxs,  for  the  plaintiff  in  error,  made  the  following 
points: 

1.  Lundie  reta'ned  a  lien,  for  the  purchase  money,  on  the  land 
sold.  [Foster  v.  Athenaeum.  3  Ala.  Rep.  N.  S.  302;  Haley  v. 
Bennet,  5  Porter,  452;  Mackra;h  v.  Symmons,  15  Yesey,  29; 


J^'!^UAUY  TEUM.  Ij844^ 329 

Martin  v.  Lundio. 

Brown  v.  GJinore,  4  Wheat.  250;  Bailey  v.  Grecnieat  7  Wheat"* 
46]  '    • 

2.  This  lien  has  the  same  cljaracter,  to  all  intents,  as  a  mort- 
gage.    [Haley  v.  Bennet,  5  Porter,  4.52.] 

3.  By  Lundie's  transfer  of  this  lien,  by  the  assignment  of  the 
note,  Martin  acquired  the  preference  to  be  first  paid.  [Cullum 
V.  Erwin,  4  Ala.  Rep.  452;  9  Cowen,  31fi;  Kinney  v.  Collins,  4 
Litt.  289;  4  ib.  317.] 

4.  The  debt  being  the  principal,  and  the  mortgage  only  the 
incident,  the  creditor  has  a  right  to  pursue  all  his  remedies  until  a 
satisfiiction.  [Duval's  heirs  v.  McLoskey,  1  Ala.  Rep.  N.  S. 
708;  Story's  E(|uity,  101«.]' 

5.  The  courts  look  at  the  intention  of  the  parties;  and  if  no- 
thing is  expressed,  the  lien  is  transferred  with  the  debt.  Hall's 
adm'r  v.  (;lick,  [June  Term,  1843.]  proceeds  upon  the  principle 
that  the  intention  there,  was  not  to  transfer  the  lien. 

6.  As  the  assignment  o(  the  debt  transferred  the  lien,  the  as- 
signee had  a  right  to  purchase  the  equity  of  redemption.  [2 
Cowen,  280.] 

7.  Under  the  general  prayer,  relief  may  be  granted,  such  as 
the  plaintifl'is  entitled  to. 

BownoN,  contra,  submitted  the  following  points: 

1.  By  Martin's  liiilure  to  sue  the  makers  at  the  first  term,  he 
lost  his  recourse  upon  Lundie,  for  whose  protection  alone  the 
lien  exists.  When  his  liability  ceases,  the  lien  is  gone.  [White 
V.  Williams,  1  Paige,  502;  Hall's  adm'r  v.  Click,  June  Term, '43; 
7  Gill.  &  J.  120. J 

2.  When  the  note  was  taken  up  by  the  makers,  it  was  functus 
officio,  and  no  lien  could  afterwards  be  asserted  by  it.  [3  Ala. 
Rep.  302,  3.->2.] 

3.  Lundie  retained  the  legal  title,  and  is  entitled  to  enforce  it, 
as  the  purchase  money  is  unpaid.  [5  S.  &  P.  210;  3  Ala.  Rep. 
302.] 

GOLDTHWAITE,  J. — It  is  not  necessary  to  put  our  af- 
firmance of  this  decree,  cither  upon  the  ground  that  the  vendor's 
lien  was  not  transferred  by  the  assignment  of  the  note;  or  upon 
the  ground,  that  the  lien  was  lost  in  consequence  of  the  omission, 
by  the  assignee,  to  take  the  proper  steps  to  fix  the  liability  of  the 
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assgnor;  fhough  the  latter  reason  was  held  sulKcient  in  the  case  of 
White  V.  Williams,  [1  Paige,  502.]     It  is  upon  the  notion  of"  an 
implied  agreement,  that  the  assignee  of  a  bond  or  note,  givcn  ibr 
the  purchase  of  land,  is  permitted,  in  equity,  to  enforce  the  ven- 
dor's lien;  and  the  case  of  Hall's  adm'r  v.  Click,  [June  Term, 
1843,]  is  illustrative  of  the  rule.     There,  it  was  held,  that  no  such 
implication  arose  when  the  note  was  transferred  without  re- 
course.    Here,  it  will  be  seen,  that  in  addition  to  the  lien  upon 
the  land,  the  vendor  also  had  the  security  of  another  individual. 
If  it  was  conceded,  that  an  agreement  nrght  be  implied  to  per- 
mit the  assignee,  in  this  case,  to  enforce  the  vendor's  lien,  either 
for  the  entire,  or  p?-o   lata,  payment  of  the  note,  the  agreement 
must  be  understood  with  the  reservation,  that  the  rights  of  the 
vendor  should  not  be  impaired  by  any  action  of  the  ass'gnee.     It 
is  undeniable,  that  all  remedy  against  the  surety  upon  th.s  note, 
has  been  lost  by  taking  the  land  in  payment,  as  well  as  by  the 
cancellation  of  the  note.     If  the  assignee  could  now  be  peimitted 
to  enforce  the  note  against  the  land,  the  consequence,  to  the  ven- 
dor, would  be,  that  he  has  lost,  without  any  negligence  on   his 
part,  one  of  the  securities  which  he  had  in  the  first  instance.     It 
is  impossible  to  infer  any  such  agreement  out  of  the  mere  fact  of 
assignment;  and,  therefore,  we  concur  in  the  opinion  of  the  chan- 
cellor, that  the  bill  is  without  equity. 

It  is  not  improper  to  remark,  that,  as  Martin  was  a  sub-pur- 
chaser from  Milton,  it  is  poss.ble  he  is  not  cencluded  by  the  de- 
cree of  foreclosure,  under  which  the  land  was  sold;  and  it  may 
be,  that  as  a  part  of  the  purchase  money  has  been  paid  to  the 
vendor,  that  he  has  a  right  to  redeem,  although  there  was  a  de- 
fault as  to  the  residue. 

Decree  affirmed. 
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COOPER  V.  MADDAN. 

1.  Wlierc  pixloen  jiidgm.-nii»,  between  the  Mme  parties  were  rendered  by  a  jas. 
lice  of  llie  poucf,  and  removed  by  crrtiurari  to  ibe  county  court,  it  wa*  com' 
pelent  for  the  court  to  direct  tliHt  but  one  bond  should  be  executed,  as  the 
Condition  on  which  the  certinruri  and  supersedeas  should  isRue. 

2.  Where  several  suiic  arc  depcndmir  between  the  same  parties,  on  appeal  or  by 
certiorari  fnnii  ihe  iiidiiincnl  of  n  justice  of  the  peace,  the  court  may,  at  the 
instance  of  eiii)i-r  party,  direct  a  consolidation,  unlcsa  the  party  objecting  can 
Rhowilial  he  will  in  Home  way  Ih- prejudiced  thereby. 

3.  The  admi'-'xion  of  a  party  iijiainst  whom  secondary  evidence  of  the  contents  of 
a  written  instrument  isoflTi-red  io  be  given,  that  the  instrument  is  lost,  will  be 
sufficient  to  let  in  the  inferior  proof. 

Ebror  to  the  County  Court  of  Russell. 

This  was  a  proceeding  commenced  before  a  justice  of  the 
peace  on  s  xtcen  notes  by  the  plaintiff,  against  the  defendant  in 
error,  and  judginL'nt  being  obtained  by  him  in  all  the  cases,  the 
latter  removed  the  causes  by  certiorari,  to  the  county  court  of 
Russell. 

In  the  county  court,  the  plaintiff  moved  to  dismiss  the  certiorari 
on  the  ground  that  the  bond  was  insufficient,  which  the  court  re- 
fused— jnd  on  the  defendant's  motion,  the  cases  were  consolida- 
ted, the  plaint. ffobjecl.ng  thereto.  The  plaintiff  then  introduced 
the  justice  of  the  peace,  and  proved  by  him,  that  the  notes  which 
had  been  sued  on,  could  not  be  found  by  him,  after  diligent  search, 
and  that  he  hud  inquired  of  his  two  predecessors,  the  first  of 
whom  had  rendered  the  judgment  on  the  notes,  and  neither  of 
them  were  able  to  find  them,  but  the  court  held  this  insufficient  to 
authorise  the  introduction  of  secondary  evidence  to  prove  their 
contents.  The  plaint.ff  then  offered  to  prove  that  the  defendant 
had  admitted  that  the  notes  were  lost,  as  aground  for  the  admis- 
sion of  iIil;  secondary  proof,  but  the  court  rejected  it,  considering 
it  insufficient.  The  plaintiff  then  offered  to  prove  that  the  de- 
fendant had  admitted  that  he  was  indebted  to  the  plaintiff  in  the 
sum  of  five  hundred  and  fifteen  dollars,  which  evidence  the  court 
rejected. 

To  all  V  hich  the  plamliff  excepted,  and  now  assigns  for  error, 
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1.  The  court  erred  in  refusinsr  to  dismiss  for  want  of  a  suffi- 
cient  bond,  or  in  not  rc(iuiring  new  bonds. 

2.  In  consolidating  the  cases  against  the  consent  of  the  plaintiff. 

3.  In  refusing  to  admit  secondary  evidence  of  the  contents  of 
the  notes. 

4.  In  refusing  to  admit  proof  of  defendant's  indebtedness. 

Heydenfeldt,  for  plaintiff  in  error — cited  1  Ala.  Rep.  77; 
2  ib.  58. 

ORMOND.  J. — We  are  unable  to  perceive  any  objection  to 
the  course  pursued  by  the  judge  of  the  county  court,  in  requiring 
but  one  bond  to  be  given,  as  tiie  condition  on  which  the  certiorari 
and  supersedeas  were  to  issue.  It  could  subserve  no  valuable 
purpose  to  require  sixteen  bonds  to  be  executed,  when  the  same 
defence  existed  to  all  the  judgments,  and  the  rights  of  the  plain- 
tiffs could  be  fully  secured  by  one.  The  certiorari  should  not, 
therefore,  have  been  dismissed  for  this  cause,  and  if  the  bond  was 
defective,  the  defect  should  have  been  pointed  out,  that  it  might 
have  been  remedied  by  the  execution  of  a  new  bond. 

In  Powell  v.  Gray,  [2  Ala.  77,]  we  held  that  a  writ  of  error 
would  not  lie  upon  the  refusal  of  the  court  to  consolidate  several 
cases  depending  between  the  same  parties,  but  the  question  is  dif- 
ferent where  the  court  has  directed  a  consolidation.  In  such  a 
case,  if  injury  has  resulted  to  the  party  objecting  to  it,  it  could 
doubtless  be  redressed  on  error.  But  it  is  difiicult  to  conceive 
that  any  injurious  consequences  could  flow  from  such  an  order 
in  this  case,  nor  indeed,  how  it  could  be  otherwise  than  benefi- 
cial to  both  parties.  It  was  the  duty  of  the  party  objecting  to  the 
consolidation,  to  show  that  it  would  in  some  way  prejudice  him, 
and  in  the  absence  of  any  such  suggestion,  we  must  presume  that 
no  such  obstacle  exists  to  the  exercise  of  the  power. 

Where  secondary  evidence  is  proposed  to  be  offered  of  the  con- 
tents of  a  written  instrument,  it  must  first  be  shown  that  it  is  not 
in  the  power  of  the  party  to  produce  it.  as  that  it  is  lost  or  mis- 
laid, or  in  the  possession  of  the  opposite  party.  The  evidence  of 
the  justice  of  the  peace,  that  after  diligent  search,  he  could  not 
find  the  notes,  was  not  sufficient,  because  it  does  not  appear  they 
were  ever  in  his  custody,  and  the  narration  of  what  fiis  predeces- 
sors in  ofiice  told  him,  was  mere  licarsay,  and  therefore,  incompe- 
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tent  testimony.  But  proof  that  the  delondant  admitted  that  the 
notes  were  lost,  was  competent  evidence  ofthe  tact,  and  should 
have  been  received.  For  tins  error,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 


MARDIS'  Adm'rs  v;  SIIACKLEFORD. 

1.  The  doclirafion  piaied  that  cprldin  ni)tos,  account".  &.c.  were  placed  in  the 
hand:»  of  M.  anatu»rnev  at.lnw.  wtio  imdorio..U  to  c.illpci  lliem  and  pav  the 
proceeds  tn  thr  r.reditnrg  of  B.  •$■  &  Cn  ,  and  the  breach  all'ged  wus  a  railiire 
lo  colli-ct  and  pHV  over  ihe  money  :  Itfid,  thai  the  doelnrali-jn  was  not  bad, 
for  the  olni^■8ll>n  to  ptirticnlarizc  by  name,  t'le  creditorB  tu  whom  ti)c  money 
collcdcd,  wait  to  be  puid. 

2.  Il  is  allowable  in  pleadiiiff  to  refrr,  in  a  subseqMent  lo  a  preceding  count  :  and 
in  an  action  against  nn  atti'mey  at  law,  for  failing  lo  collect  and  pay  over  the 
amount  of  certain  notes,  &,c.  iiitru^itcd  to  hini  for  collection,  if  the  notes,  &,c 
are  sufficiently  identiiicd  in  ono  count,  the  counts  tliat  follow,  may  refer  lo  and 
adopt  the  description  there  made,  witlraut  mentioning  their  respect! re  amoonts, 
and  by  whom  due, 

3.  Where  claims  arc  placed  in  the  hands  of  a  third  person,  lo  cotlrct  and  pay  o. 
ver  to  the  creditors  of  the  proprietor,  an  action  for  the  failure  lo  collect  them, 
and  pay  over  the  amount,  nMy  bs  maintained  bv  the  latter — the  creditors  be. 
ing  no  parlies  lo  the  arrangement,  or  their  demands  being  paid  by  him. 

Writ  of  error  to  the  Circuit  Court  of  Talladega. 

This  was  an  action  of  assumpsit  by  the  defendant  in  error, 
against  the  plaintifl's.  The  declaration  contains  eight  counts,  on 
the  first  six  of  wliich,  issues  of  fact  wdro  joined,  and  to  the  seventh 
and  eighth,  the  defendants  demurred  seriatim.  The  seventh 
count  alleges  that  the  defendant's  intestate  was  an  attorney  at  law, 
practicing  in  the  several  inferior  and  superior  courts  of  this  State, 
and  at  h.s  request  the  plaintiff  placed  in  his  hands  obligations  and 
evidences  of  debt  due  from  divers  persons  resident  in  the  same, 
amounting  in  the  aggregate  to  the  sum  of  fourteen  thousand 
three  hundred  and  fifty-three  dollars  and  Htty-four  and  one-fourth 
cents — all  of  which  are  particularly  described  by  a  statement  of 
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the  names  of  the  debtors,  the  amount,  and  when  due.  In  con- 
sideration of  tlie  premises,  and  a  reasonable  fee  to  be  paid  to  the 
intestate  for  his  services,  he  undertook  to  collect  the  obligations 
and  evidences  of  debt,  and  pay  the  amount  thereon  received,  to 
Henry  Hitchcock,  in  the  discharge  of  certain  demands  in  his  hands 
against  the  late  firm  of  Burke,  Shacklcford  &  Co.,  of  which  the 
plaintiff  was  a  partner.  The  breach  alleged  is,  that  the  intestate 
did  not  proceed  to  recover  the  money  due  and  owing  to  the 
plaintiff  on  the  obligations,  &c.  and  pay  over  the  amount  in  dis- 
charge of  the  claims  existing  against  Burke,  Shacklcford  &  Co. 
as  it  was  his  duty  to  do;  but  wholly  failed  to  collect  and  pay  over 
the  same,  &c.;  and  by  such  neglect,  the  plaintiff  has  been  pre- 
vented from  collecting  the  obligations,  &c.  and  has  been  alto- 
gether deprived  of,  and  wholly  lost  the  same.  The  declaration 
then  concludes  with  a  deduction  of  the  intestate's  liability,  and  a 
promise  by  him  to  pay,  &c. 

The  eighth  count,  instead  of  describing  the  evidences  of  debt 
placed  in  the  intestate's  hands,  merely  declares  that  they  are 
identical  with  those  mentioned  in  the  third  and  seventh  counts, 
and  alleges  that  the  money  to  be  collected  thereupon,  was  to  be 
paid  to  divers  creditors  of  Burke,  Shacklcford  &  Co.,  without  de- 
signating them  in  any  mannei',  or  stating  where  their  demands 
were  to  be  found.  It  avers  a  breach  of  the  intestate's  contract  in 
toto,  and  as  a  consequence  of  his  default,  that  the  money  due  the 
plaintiff  on  the  evidences  of  debt,  were  wholly  lost  to  him;  and 
that  he  has  been  compelled  to  pay  the  demands  against  B.  S.  & 
Co.  which  the  intestate,  by  his  collections,  was  to  have  dis- 
charged. This  count  concludes  as  that  which  preceded  it.  The 
demurrer  to  each  count  was  sustained,  and  the  cause  submitted  to 
a  jury  ujx)n  issues  of  fact  to  the  entire  declaration,  who  returned 
a  verdict  for  the  plaintiff,  for  the  sum  of  three  thousand  and  forty- 
six  dollars  and  seventy-five  cents;  and  judgment  was  thereupon 
rendered. 

S.  Parsoxs,  W.  p.  Chilton,  and  Bowdon,  for  the  plaintiff  in 
error.  The  declaration  should  have  alleged,  who  were  the  credi- 
tors of  Burke,  Shacklcford  &  Co.,  whose  demands  the  intestate 
was  to  pay  with  the  proceeds  of  the  notes,  &c.  placed  in  his 
hands  for  collection.  This  much  was  necessary,  in  order  to 
make  it  certain  to  a  common  intent.     [4  Ala.  Rep.  70;  9  Johns. 
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Rep.  271;  1  Chit  Plead.  7  Am.  ed.  267;  Id.  318,  321,  324;  3 
Salk.  Rep.  246.]  Each  count  must  be  complete  in  itself,  and 
cannot  be  aided  by  reference  to  something  extrinsic;  the  eighth 
count  is,  therefore,  bad.  because  it  docs  not  describe  the  evidences 
of  debt  which  intestate  was  to  collect     [3  Ala.  Rep.  103,  244.] 

The  seventh  count  shows  that  the  plaintiff  has  no  right  of  ac- 
tion; if  the  intestate  failed  to  perform  his  part  of  the  contract,  as 
the  money  was  to  be  paid  to  the  creditors  of  Burke,  Shackleford 
<k  Co.  they  must  sue.  [8  Porter's  Rep.  333;  5  Wend.  Rep.  235; 
9  Cow.  Rep.  1 15;  3  Johns.  Rep.  71.]  The  objections  to  the  dec- 
laration are  available  on  general  demurrer.  [10  East's  Rep.  359.] 

S.  F.  Rice,  for  the  defendant  in  error.  The  intestate  must  be 
supposed  to  have  been  cognizant  of  the  residence  of  the  creditors 
of  Burke,  Shackleford  &  Co.,  and  of  the  amounts  due  them  re- 
spectively; consequently,  the  declaration  need  not  have  made  a 
special  allegation  on  this  jwint.  [4  Ala.  Rep.  70;  6  Com.  Dig. 
59,  (c.  26,)  92;  (c.  81.)]  The  breach  and  promise  are  well  sta- 
ted, and  admitted  by  the  demurrer.  [9  Porter,  552;  3  Ala.  Rep. 
206;  9  Cow.  Rep.  308;  1  Chitty's  Plead.  325,  and  cases  there 
cited;  Cro.  Eliz.  Rep.  749;  Step,  on  Plead.  359,  360;  Greenleafs 
Ev.  105;  n.  l.J  It  is  competent  for  one  count  to  refer  to  another 
for  some  fact  to  sustain  it,  and  this  although  it  would  be  incom- 
plete without  such  reference.  [3  H.  &,  Johns.  Rep.  28;  4  Am. 
Com.  Law  Cases,  167,  179.]  If  the  defendants  or  their  intestate 
had  used  the  proper  means  to  ascertain  the  residence  of  the  credi- 
tors, and  could  not  perform  tlie  intestate's  contract  for  want  of 
such  knowledge,  they  should,  if  it  could  have  availed  them,  have 
insisted  on  the  matter  by  way  of  defence.  It  was  not  incumbent 
on  the  plaintifi',  either  to  allege  or  prove  any  thing  in  respect  to 
their  knowledge. 

COLLIER,  C.  J. — 1.  It  is  not  essential  to  the  sufficiency  of  the 
declaration,  that  it  should  slate  the  names,  residence,  <fcc.  of  the 
creditors  of  Burke,  Shackleford  &  Co.,  to  whom  the  intestate  un- 
dertook to  pay  the  money  realized  upon  the  claims  placed  in  his 
hands  for  collection.  There  is  nothing  in  the  statement  of  the 
cause  of  action,  to  show  that  the  creditore  were  designated,  or 
that  the  undertaking  was  not,  generally,  to  pay  the  money  as  col- 
lected, to  those  to  whom  Messrs  B.  S.  &  Co.  were  indebted.    If 
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the  intestate  had  desired  the  information  necessary  to  enable  him 
to  appropriate  the  money,  he  should  have  applied  to  the  plaintiff; 
and  if  he  could  not  thus  have  obtained  it,  perhaps  it  might  have 
availed  h'm  as  a  defence,  to  prove  that  he  was  in  no  default;  but 
was  ready  and  had  actually  offered  to  perform  his  engagement. 
Be  this  as  it  may,  the  breach  alleged,  is  not  that  the  intestate  did 
not  paij  over,  but  that  he  failed  to  collect  and  pay  over  the  claims 
intrusted  to  him.  If  there  was  an  entire  neglect  of  professional 
duty,  so  that  no  money  was  realized  by  the  intestate,  he  had  no- 
thing to  pay  the  creditors,  and  his  representatives  cannot  insist 
upon  an  omission  to  state  their  names,  residence,  <fcc,,  as  a  fatal 
defect  in  the  yjleadings.  The  accountability  of  the  defendants  un- 
der such  a  state  of  facts,  as  will  be  hereafter  shown,  would  be  to 
the  plaintiff,  with  whom  the  intestate  had  contracted. 

2.  It  is  objected  to  the  eighth  count,  that  it  does  not  describe 
the  claims  which  the  intestate  received  for  collection,  but  merely 
refers  to  the  third  and  seventh  counts,  and  adopts  the  descrip- 
tion contained  in  the  third  and  seventh  counts.  The  several 
counts  of  a  declaration  are  regarded  as  its  different  parts  or  sec- 
tions, rStep.  on  Plead,  267]  and  in  framing  it,  unnecessary  repe- 
tition should  be  avoided.  This  may  be  done  by  the  counts  refer- 
ring to  each  other;  but  unless  such  reference  is  made,  one  count 
will  not  be  aided  by  another;  "for  though  both  counts  are  in  the 
same  declaration,  yet  they  are  as  distinct  as  if  they  were  in  sepa- 
rate declarations;  and  consequently,  they  must  independently 
contain  all  necessary  allegations,  or  the  latter  count  must  ex- 
pressly refer  to  the  former."  [1  Saund.  on  Plead,  and  Ev.  417.] 
In  Ryder  v.  Robins,  [13  Mass.  Rep.  284,]  the  first  count  con- 
cluded that  the  defendant,  "though  often  requested  has  never 
paid,  &c.  but  neglects  and  refuses,  &c.,"  but  the  second  contain- 
ed no  such  averment  or  any  thing  equivalent:  Held,  that  the  al- 
legation of  the  first,  might  be  applied  to  the  second  count.  And 
in  Dent's  adm'r  v.  Scott,  [S  Har.  &  J.  Rep.  28,]  it  was  consider- 
ed to  be  sufficient  for  one  count  to  set  out  a  consideration,  and 
for  the  other  counts  seeking  to  enforce  a  contract  founded  upon 
the  same  consideration  to  refer  to  it.  Each  count  it  was  said, 
need  not  contain  a  complete  declaration  in  itself,  but  by  a  refer- 
ence to  another,  its  defects  would  be  supplied.  The  case  of 
Maupay  v.  Holley,  [3  Ala.  Rep.  103,]  is  entirely  consistent  with 
the  authorities  cited.     That  was  an  action  of  assumpsit,  and  the 
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declaration  contained  two  counts,  in  each  of  which  the  contract  a^j^ 
was  stated  d.fli  rcntly.  The  court  said,  "where  a  declaration 
contains  several  counts,  each  count  is  considered  as  the  statement 
of  adifiercnt  cause  ol  action;  and  where  issue  is  taken  upon  all, 
the  plaintift'  is  entitled  to  recover,  upon  proving  the  allegations  of 
either."  The  citations  made,  are  directly  in  point,  and  in  recog- 
nizing them  as  authoritative,  we  necessarily  attain  the  conclusion 
that  the  objection  to  the  eighth  count  is  not  well  taken. 

3.  In  respect  to  the  right  of  the  plaintiff  to  maintain  an  action 
for  the  breach  of  the  intestate's  contract,  this  we  think  cannot  be 
doubted.  The  undertaking  was,  to  collect  the  obligations  and 
evidences  of  debt,  and  pay  the  amount  thereon  collected,  to  the 
creditors  of  ^Messrs  B.  8.  &,  Co.  Under  this  agreement,  no  legal 
right  to  the  claims  vested  in  the  creditors,  and  it  was  only  after 
the  money  had  been  collected,  (if  at  all)  that  they  could  maintain  'A 
an  action  against  the  intestate  tor  the  failure  to  pay  it  over. — 
Hitchcock,^Ctal.  v.  Lukens  <Sc  Son,  [8  Porters  Rep.  3o3j  which 
was  cited  for  the  plaintifls  in  error,  is  unlike  the  present.  There, 
the  plaintiffs  were  judgment  creditors  of  a  third  person,  who  in 
consideration  that  the  lormer  and  other  creditors  would  extend 
the  time  of  payment  of  their  demands  to  a  day  designated,  con- 
veyed by  deed,  to  the  defendant,  in  trust,  to  secure  the  debts  due 
to  the  plaintifls  and  other  creditors,  certain  property.  The  trus- 
tees sold  a  part  oi  the  properly,  and  received  about  eighteen  hun- 
dred dollars;  to  recover  the  amount  due  them,  the  plaintifls 
brought  an  action  of  assujnpsit,  and  declared, ^rs/,  on  the  spe- 
cial contract;  second,  for  money  had  and  received.  It  was  shown 
that  the  plainlifishad  suspended  proceedings  on  their  judgment, 
and  that  their  execution  was  entiled  to  precedence  over  all 
others,  except  one  for  two  hundred  dollars.  The  court  held, 
that  where  one  man  has  money  which  ex  aequo  et  bono  belongs 
to  another,  if  there  be  no  contract  modifying  the  general  liability 
to  pay.  the  person  entitled  to  the  money  may  recover  it  in  an 
action  for  money  had  and  received;  and  this,  although  he  knows 
nothing  of  the  ])arty  who  has  the  right — the  law  itself  creates  the 
privity  and  the  promise.  In  that  case,  the  plaint  fis  were  entitled 
to  the  money  as  soon  as  it  was  cullccted,  and  being  a  party  to  the 
deed  of  trust,  could  have  sued  the  trustee  for  neglecting  to  per- 
form his  duties  as  such.  But  in  the  present  case,  the  undertaking 
to  collect  the  notes,  does  not  seem  to  have  enured  to  the  creditors; 
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they  were  not  parties  to  the  contract  between  the  plaintiff  and 
the  intestate;  and  at  most,  could  only  claim  the  money  when  col- 
lected of  the  intestate  or  his  representatives  after  his  death. 

If  a  right  of  action  for  the  failure  to  collect,  ever  vested  in  the 
creditors  ofB.  S.  &  Co.,  so  far  as  the  eighth  count  is  concerned, 
the  allegation  that  their  demands  had  been  satisfied  by  the  plain- 
tiff, would  revest  him  with  the  title  to  the  claims  in  the  intestate's 
hands,  and  entitle  him  to  sue,  in  the  form  in  which  he  has  in  the 
present  case. 

Without  extending  this  opinion  to  greater  length,  we  would 
merely  remark  that  we  consider  the  seventh  and  eighth  counts,  as 
entirely  unexceptionable.  The  judgment  is  consequently  af- 
firmed. 


GOODWIN,  USE  OF  Hale,  Ad>i'r  of  Woods,  v.  HARRISON. 

1.  Under  the  statute  aulhorisinor  discoveries  in  suits  at  law,  it  is  witii  the 
party  exhibiting  the  interrogatories  to  elect  whether  he  will  have  the  adverse 
part)'  attached  and  compelled  to  answer,  or  continue  the  cause,  or  when  the 
defendant  is  required  to  answer,  to  have  him  defaulted  for  a  failure  to  answer 
within  sixty  days  after  service. 

2.  It  is  discretionary  with  the  court  to  set  aside  a  default  entered  upon  a  failure 
to  answer  in  such  a  ciise,  but  this  discretion  ought  not  to  be  exercised,  unlessa 
satisfactory  reason  is  shown  for  the  failure  to  answer,  and  the  showing  in  all 
cases  where  practicable,  should  be  accompanied  bv  full  and  explicit  answers. 

3.  A  demurrer  to  a  plea  of  the  statute  of  limitations,  pleaded  by  name  only,  with 
the  consent  of  the  parties,  raises  no  question  but  the  one  whether  the  statute 
can  be  pleaded  to  the  action. 

4.  A  party,  to  whom  a  chose  in  action  is  due  by  parol  only,  cannot  be  a  witness 
against  the  defendant,  although  the  suit  is  for  the  use  of  another,  and  all  his  in- 
terest in  it  is  exiinguishrd 

5.  One  species  of  open  accounts  is,  when  there  are  running  or  current  dealings 
between  the  parties  which  are  kej)t  unclosed  with  the  expectation  of  fresher 
transactions. 

Writ  of  error  to  the  County  Court  of  Dallas  county. 
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Assumpsit  by  Goodwin,  as  surviving  partner  of  Wood,  de- 
ceased, on  the  common  counts,  one  of  which  is  for  money  lenL 
The  defendant  pleaded,  in  short,  by  consent — 1.  Non-assumpsit. 
2.  Payment.  3.  Statute  of  Kinitations.  This  last  plea  was  de- 
murred to,  but  the  demurrer  was  overruled. 

Interrogatories,  in  the  nature  of  a  bill  of  discover}',  under  llic 
statute,  were  filed,  and  the  defendant  having  failed  to  answer  them 
■within  CO  days  from  their  service  on  him,  the  court,  on  motion  of 
the  plaintiff,  set  aside  the  defendant's  pleas,  and  ordered  a  judg- 
ment by  default  to  be  entered;  but  afterwards,  in  the  same  term, 
on  motion  of  the  defendant,  set  aside  the  default  on  payment  of 
costs  of  the  term,  and  reinstated  his  pleas. 

At  the  trial,  the  plaintiff  offered  A.  M.  Goodwin,  the  nominal 
plaintiff,  as  a  witness.  The  defendant  opposing  his  introduction, 
the  plaintiff  offered  to  prove,  by  other  comi)ctent  witnesses,  that 
the  mercantile  firm  of  Woods  &  Goodwin  was  dissolved  in 
March,  1837;  and,  also,  that  M.  G.  Woods,  one  of  the  partners 
therein,  and  since  deceased,  took  all  the  assets  of  the  co-partner- 
sliip,  and  agreed  to  pay  all  the  debts.  He  further  offered  to 
prove,  that  Woods,  long  since,  and  before  the  commencement  of 
this  suit,  had  paid  all  the  debts  of  that  firm,  which  were  known  or 
believed  to  exist;  and  that  the  choses  in  action,  standing  in  the 
name  of  the  firm,  formed  a  part  of  the  personal  estate  of  Woods, 
and  had  passed  to  his  personal  representatives;  also,  that  from 
the  dissolution  of  the  partnership  until,  and  at  the  trial,  Goodwin 
had  no  interest  in  the  cause  of  action,  nor  was  he  in  any  way  lia- 
ble for  debts  of  the  said  firm;  nor  interested  m  the  event  of  this 
suit,  except  a  liability  for  costs.  The  real  plaintiff.  Hale,  also  de- 
posited in  court  a  sum  of  money  sufficient  to  pay  all  costs,  which 
had  accrued,  or  could  arise.  The  witness  was,  notwithstanding, 
rejected. 

There  was  evidence  before  the  jury  to  show,  that  two  pieces  of 
goods,  part  of  those  contained  in  the  general  account  sued  for,werc 
sold  at  an  agreed  price;  that  nothing  was  said  at  the  time  as  to 
the  period  when  payment  should  be  made,  but  it  was  the  custom 
of  merchants,  and  the  rule  of  the  firm,  known  to  its  customers, 
that  articles,  thus  purchased,  were  to  be  paid  for  on  the  1st  Janu- 
ary thereafter. 

On  this  evidence,  the  court  was  requested  to  charge  the  jury,  if 
this  proof  satisfied  them  tliat  at  the  time  of  sale,  a  price  was 
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agreed  on,  and  the  time  of  paymunt  fixed,  with  respect  to  the 
goods  spoken  of,  then,  so  far  as  these  articles  were  conceraed, 
the  statute  of  limitations  of  three  years  did  not  apply.  This  was 
refused;  and  the  jury  instructed,  that  in  this  case,  under  the  plead- 
ings, the  statute  of  limitations  of  three  years  would  apply,  it'  the 
articles  were  sold  to  the  defendant  by  a  merchant  in  the  ordina- 
ry course  of  his  business,  whether  the  price  was  agreed  upon  or 
not,  provided  there  was  not  ah  agreement  more  specific  with  re- 
spect to  the  time  of  payment,  than  the  general  understanding 
that  the  price  should  be  due  on  the  1st  January  next  after,  ac- 
cording to  the  custon  of  merchants. 

The  action  of  tho  court  on  these  several  points,  was  excepted 
to  by  the  plaintiif,  and  he  assigns  as  error — 

1.  The  reinstating  the  defendant's  pleas  after  the  default  was 
allowed  for  his  omission  to  answer  interrogatories. 

2.  The  overruling  of  the  demurrer  to  the  plea  of  the  statute  of 
limitations. 

3.  The  refusal  of  the  court  to  allow  the  nominal  plaintiff*  as  a 
witness. 

4.  In  refusing  the  charge  requested. 

Evans,  for  the  plaintiff*  in  error,  as  to  the  1st  and  2d  assign- 
ments, cited  Clay's  Digest,  341,  §  160;  1  Ala.  Rep.  N.  S,  124. 

As  to  the  3d,  3  Binney,  30G;  G  ib.  478;  2  Dallas,  172;  4  Dallas, 
137;  2  Bay,  93;  1  Peters'  C  C.  301;  2  Stephens'  j\isi  Prius, 
1737;  1  S.'&.  P.  17;  1  Ala.  Rep.  N.  S.  500;  1  Ala  Rep.  N.  S. 
371. 

Edwards,  contra,  cited  2  Ala.  Rep.  N.  S.  100;  1  ib.  62. 

GOLDTHWAITE,  J.— 1.  The  plalntiff^'s  first  exception 
questions  the  power  of  the  county  court  to  set  aside  the  default 
entered  in  this  case,  in  consequence  of  the  failure  of  the  delend- 
ant  to  answer  interrogatories  filed  under  the  statute.  The  act 
provides,  that  when  the  party  fails  to  answer  for  sixty  days  after 
service,  or  answers  evasively,  the  court  may  attach  the  party, 
and  compel  him  to  answer  in  open  court;  or  may  continue  the 
cause;  and  recpiire  more  direct  and  explicit  answers;  or,  if  the 
party  be  the  defendant,  it  may  set  aside  his  plea  or  pleas,  and 
give  judgment  against  him,  as  by  default.     [Clay's  Digest,  341, 
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§  100  ]  And  we  ih'uk  li  must  b^'  onstrucd  .nsgving  iheadvc  rse 
pu'tv  the  elecliun  to  s:>l(Ct  cjlu'i*  of  thu  mcMi<s  pointed  nut,  as 
otherws3  the  (iSj  xt  ol' th:;  cinclnjnt  ruigiit  o.tjutjtnjs  bjsuo 
ccssrullyc'v;«(J(d. 

?.  But,  wli  I  •  the  pnrty  has  I  is  elect  en,  which  of  these  modes 
shall  be  ndoj  tod  by  ihe  couit.al  h.s  nsiance,  wo  think  .1  cnl  rely 
competent  lur  the  court,  on  the  a[;plicat.on  of  the  party  against 
whom  the  inlerrog-atorits  are  tiled,  on  a  sufficient  showing,  to  ex- 
tend the  time  for  the  answer,  or  even  to  set  aside  the  difault  oc- 
casioned by  the  neglect  to  answer  within  the  lime  specified  by  the 
statute.  It  is  obv.ous  that  cases  may  exist  where  the  service  is 
made  on  an  attorney,  that  his  client  may  not  be  advised  within  that 
time,  or  he  may  res. do  at  so  great  a  d  stance  that  information  can- 
not be  given  Ij.m.  In  such,  :uid  s  miiar  cases,  the  statute  might 
work  irreparable  mischief,  if  tiie  o.rts  had  not  the  d.scretion  to 
enlarge  the  time;  and  the  same  eVils  might  result  if  a  delJaull  in- 
curred could  not  be  set  aside. 

The  court  trying  a  cause  can  always  control  it,  by  setting  aside 
any  interlocutory,  or  even  fujal  judgment,  and  we  can  see  no 
reason  for  suppt.s  ng  that  these  means  of  preventing  apparent 
injustice,  may  not  be  applied  to  the  statute  relerred  to. 

As  the  s(  tt.ng  aside  ihe  default,  and  reinstat  ng  the  defend- 
ant's pleas,  must  be  consdercd  as  the  exercise  of  a  d.scretionary 
power,  it  is  no  more  the  subject  of  revision  here,  than  would  the 
allowance  of  an  amendment  of  pleadings,  orlhe  award  of  a  new 
trial.  We  may  remark,  however,  that  this  d.scretion  ought  ne- 
ver to  be  exerc.sed,  unless  a  sat.sfacteiry  reason  is  shown  ibr  the 
omission  to  answer  in  proper  t.me:  and  this,  in  all  case  s  where  it  is 
praet  cable,  shetuld  be  aceotnpanied  with  full  and  expl.cit  answers. 

3.  Tlie  deniuner  to  the  pl(ase)f  the  statute  of  I. mitations,  was 
properly  enough  overruled,  because  there  is  nolhng  for  the  de- 
murrer to  act  u[  ( n.  The  plea  is  not  drawn  out,  but  is  inter- 
p)?ed,  by  its  ixne  nxitly,  w.ih  tl.c  e:ei  aiii.  as  ihe  r<  c(  id  states, 
of  the  parties.  We  can  enly  remark,  if  paities  wJl  consent  to 
th.s  mode  e»f  plead. ng,  llu  y  car.n<»t  afterwards  be  he*ard  to  com- 
pla.n,  that  e  n<.ugh  .s  n«'t  st:.lcd.  The  only  qucst:<in  w h.eh  ar.ses 
on  such  a  demmer  is,  wiiether  the  statute  of  I  ni.tutions  is  an 
apprcpriatc  plea  to  ;:n  oCt.e  n  of  assumps  t.  And  in  th.s  aspect, 
we  presume  it  s  SLflic.ei.lly  answered. 

4.  The  qucst.cn,  growing  out  of  the  refusal  to  allow  the  uomi- 
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nal  plaintiff  to  be  examined  as  a  witness,  is,  we  think,  concluded 
by  the  decision  of  this  court,  in  Stone,  et  al.  v.  Bibb,  [2  Ala.  Rep. 
100.]  The  witness,  in  that  case,  was  the  plaintiff  in  the  suit;  but 
he  was  merely  a  trustee,  having  no  interest  whatever  in  the  sum 
sought  to  be  recovered,  except  a  claim  to  commissions,  which 
he  relinquished  to  the  cestui  que  trusts,  and  they  deposited  a  sum 
in  court  sufficient  to  pay  the  costs.  It  was  held,  that  he  was  not, 
nor  could  be  made,  a  competent  witness;  and  we  then  recogniz- 
ed, as  a  well  settled  rule,  that  parties  to  the  record,  liable  for  ei- 
ther direct  or  consequential  costs,  are  interested  in  such  a  manner 
that  none  but  the  adverse  party  can  extinguish  the  interest,  and 
thus  make  the  party  competent  as  a  witness. 

The  rule,  which  excludes  a  party  on  the  record  from  being  a 
witness  in  general,  doubtless  had  its  origin  in  the  fact  that  such  a 
party  was  always  interested;  but  it  is  very  questionable  whether 
it  ought  not  now  to  be  supported  from  motives  of  policy.  In 
modern  times,  so  many  ways  have  been  devised  of  assigning  and 
transferring  choses  in  action,  that  there  is  danger,  if  the  rules  are 
further  relaxed,  that  these  may  be  created,  as  well  as  assigned,  if 
the  parties,  to  whom  they  are  due,  can  establish  their  existence 
after  transferring  their  interest  to  others.  It  may  be  said,  when 
the  chose  in  action  is  evidenced  by  a  written  promise  to  pay,  that 
it  may  even  now  be  established  by  the  testimony  of  him  to  whorai 
it  is  made,  when  he  has  assigned  it  to  another,  and  also  divested 
himself  of  all  interest.  However  this  may  be,  it  is  certain,  in 
that  case,  that  more  checks  exist  than  do  when  the  contract  is 
verbal  only.  We  are  aware  of  no  decisions,  other  than  those  of 
Pennsylvania,  and  the  circuit  court  of  the  United  States  for  that 
district,  where  a  plaintiff  on  the  record  has  been  allowed  as  a 
witness  against  the  consent  of  the  defendant  All  the  cases  bear- 
ing on  this  question.  English  as  well  as  Amercan,  have  been  col- 
lected in  Cowen  &  Hill's  notes,  [pp.  133  to  142  and  1548,]  and 
the  weight  of  authority  seems  to  preponderate  greatly  against  the 
admission  of  a  party  in  such  a  case  as  this.  Our  conclusion,  on 
this  point  of  the  case,  is,  that  the  nominal  plaintiff  was  properly 
rejected  as  a  witness. 

3.  The  other  remaining  question  is,  whether  the  charge  of  the 
court,  with  respect  to  the  operation  of  the  statute  of  limitations, 
can  be  sustained.  It  appears,  that  in  the  general  account  of  the 
plaintiff  against  the  defendant,  were  two  pieces  of  goods,  of 
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which  the  price  was  agreed  upon  by  tlie  parties,  but  nothing  was 
agreed  as  to  the  period  for  the  payment;  the  general  usage  of  the 
firm,  and  the  custom  of  the  merchants,  known  to  all  its  custom- 
ers, including  the  defendant,  was,  that  goods,  purchased  during 
the  season,  were  to  be  paid  for  at  the  end  of  the  year. 

It  is  insisted,  that  here  the  time  of  payment,  as  well  as  the  price, 
was  ascertained;  and,  therefore,  so  far  as  these  goods  were  con- 
cerned, there  was  not  an  open  account  within  the  decision  of 
Sheppard  v.  Watkins,  [1  Ala.  Rep.  N.  S.  62.]  It  is  true,  in  that 
case,  we  came  to  the  conclusion  that  the  account  was  open,  be- 
cause the  price  was  not  agreed  upon  between  the  parties;  but  we 
apprehend  this  is  not  the  only  criterion  by  which  an  open  account 
may  be  determined.  In  common  parlance,  an  account  is  said  to 
be  open  whenever  there  have  been  running  or  current  dealings 
between  the  parties,  which  are  kept  unclosed  with  the  expecta- 
tion of  further  transactions  between  them.  In  such  a  case,  it  is 
obvious  that  the  accounts  are  open,  and  while  it  remains  so,  it  is 
within  the  statutory  bar  of  three  years.  There  was,  then,  no  er- 
ror in  refusing  the  charge  requested;  nor  is  the  one  that  was  giv- 
en obnoxious  to  the  charge  of  misleading  the  jury. 

Let  the  judgment  be  affirmed. 
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1.  The  case  of  Johnston  v.  Glasscock  and  wife,  \2  Ala.  218.]  reviewed  and  af- 
firmed an  to  the  necessary  allegations  in  a  bill  filed  to  set  aside  a  will  admitted 
to  probate  by  the  county  court. 

9.  As  •  general  rule,  the  court  of  chancery  should  not  direct  an  issue  to  be  tried 
at  law,  unless  the  evidence  is  so  conflicting  as  to  make  it  difficult  to  attain 
any  certain  conclusion  ;  but  the  statute  appears  to  make  the  case  of  a  bill  filed 
to  ret  aside  a  will,  an  exception  to  the  general  rule,  and,  and  to  give  the  cban- 
criior  the  power  to  direct  an  issue  whenever  he  thinks  prwper. 

3.  Devitatit  vel  non  is  an  issue  in  fact. 

4.  Ab  issue  out  of  ehiincerj  ought  not  to  b«  directed  until  the  answers  are  in, 
and  the  testimony  taken. 
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5.  Infarit  (i  fciul:iiil,«  mnsl  br.  served  \vi!li  |>i-"ress.  and  lliu  riili-s  aduptcd  in  lfc'4l 
(lid  not  mitiersiillv  c'  a    ife  )|ie  hi  w  In  ijii-;  re^|  <  ci. 

6.  Ol>j.  eiioiis  'fi  the  tirn  •  ii)  iDikim/;!  piiriy  mll^l  liu  in^idj  in  the  court  lielow,  or 
tlit\v  caiiiiiii  be  raited  in  ili-:  apj  cllitc  oinl. 

Er:ior  lo  the  Chancery  Court  of  Washington. 

The  bJl  was  filed  by  the  dcfcnthtnts  in  error,  to  set  aside  a 
nuncijpative  will.  The  complainanls  allege  that  they  are  the 
hen-s  ofJames  T.  Ha'nrsworth,  deceased.  That  Levin  Haines- 
"worth,  father  of  James  T.,  departed  this  life  suhseqiunt  to  their 
father,  leaving  a  large  estate;  a  daughter,  Nancy  Ph.Iifs.  who, 
with  iheir  father,  ware  the  chldi-<n  of  the  first  marriage-;  and  a 
widow  and  four  cli  Idrc  n,.  the  product  of  the  second  marriage,  all 
minors.  That  the  orphans' com  t  of  Wash  ngtcn  has  admitted 
to  probate  a  paper  purporting  to  be  the  nuncupative  will  of  the 
said  Levin  Hainrsworth,  by  which  the  ji  st  claims  of  complain- 
ants and  Nancy  Philips  wereent  rely  excluded. 

The  bill  fuit'ier  charges,  that  the  tcstitncny  taken  to  establish 
said  nuncupative  will,  dors  not  show  why  a  written  Will  was 
not  prepared  and  signed  by  the  deceased.  Nor  do  the  proceed- 
ings of  the  court  show  that  the  persons  present  were  called  upon 
by  the  said  Levin  to  witness  that  such  was  his  w.ll;  and  does  not 
show  b;t  th:it  the  said  nuncapalivc*  wi  1  was  proved  w.thin  four- 
teen days  after  the  death  of  sail!  Levin.  That  they  had  no  op- 
portunity of  contesting  the  probate  of  said  paper,  not  having  had 
notice.  That  the  estate  was  appraised  at  upwards  of  S1G,000; 
and  t  lat  letters  of  administration,  with  the  w.ll  annexed,  were 
granted,  in  1833;  and  prays  that  James  Johnson,  the  administra- 
tor, an  1  ih )  widow  and  minors  be  made  parties;  and  further  pray 
a  div  s  on  of  the  estate  of  the  deceased,  accord.ng  to  law,  among 
the  heirs. 

The  will  and  probate,  from  the  records  of  the  county  court  of 
Wash  ngton,  are  as  follows: 

«'The  last  Will  and  testament  of  Levin  Hainesworth,  of  the 
county  of  Washington  and  State  of  Alabama,  deceased,  declared 
by  h  m  by  word  of  mouth,  the  3d  Janury,  1833,  v.z:  He  gave  all 
his  real  and  personal  property,  which  he  died  seized  or  possessed 
of,  or  right  of  recovery  in  chcse  or  actitn,  or  othcrWiSe,  to  his 
present  w.fe,  Martha  iHaincsworth,  and  his  Jbur  children,  whi,ch 
he  has  by  said  Martha,  his  wife,  viz:  my  son  Levin  Hainesworth, 
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my  daughter  Sarah  Haincsworth,  my  sun  William  Ha'ncsworth, 
and  my  son  John  Haincsvvorlh,  to  be  equally  d.v.dcd  between 
them;  to  share,  and  share  a!  ke,  fif  all  the  propciiy  and  rights,  as 
aforesaid,  named  or  stated,  to  ihcm,  thc.r  he.rs  and  assgns  for- 
ever These  were  the  words  spoken  l)y  iho  said  deceased.  Le- 
vin Haincsworth,  in  hs  proper  mind  and  memriry,  in  his  own 
house,  and  on  his  death-b(  d,  .n  the  presence  of  us,  who  have  here- 
to subscribed  our  names  as  witnesses,  2d  Ft  bruarv,  1833. 

Daniel  Raine, 
Joseph  Andeii^ov, 

AViLLIAM  C.   WiLLIFOBD. 

Stale  of  Alabama,  Wash'ngtcn  county. — P(  rsonally  came  into 
open  court,  Daniel  Uan(S,  Joseph  An<leison  and  William  C. 
Will  ford,  who  being  first  duly  swoin  upf;n  the  holy  Evangelists 
of  Almighty  God,  ujKm  their  oaths  c\.i\  say,  that  they  were  pre- 
sent With  the  with  n  named  Levin  Ha;nesw<»rth.  now  deceased, 
at  his  own  hf)use,  in  h  s  last  sickness,  and  but  a  very  short  time 
before  his  decease,  and  heard  h  m  publ.sh  and  declare  his  wish 
and  desire  in  words  to  the  same  eftect  of  those  contained  in  the 
w.thin  instrument,  which  has  snce  been  committed  to  writing, 
and  to  which  they  have  severally  subscr. bed  their  names  as  wit- 
nesses; and  they  further  state,  upon  their  oaths,  that  the  said 
Levin  Hainesworth  was,  at  the  time  of  uttering  said  words,  of 
sound  mind  and  memory. 

Sworn  to  in  open  court,  this  1  Ith  day  of  February,  ISSS.** 

Subpjenas  were  executed  jou  the  w  dow  and  two  of  the  mi- 
nors, and  on  the  administrator,  who  was  afterwards  appointed 
guardian  ad  litem. 

The  widow,  administrator  and  guardian  ad  litem  answer, 
slating,  in  substance,  that  the  vvill  was  admitted  to  probate  at  the 
instance  of  the  widow  of  deceased:  thai  it  was  established  on  the 
pre>of  oflered,  and  which  shows  that  the  testator  was  in  his  pro- 
per mind;  that  it  was  in  his  own  house,  on  hs  death  bed  in  ex- 
tremis; that  no  written  w.ll  was  made,  because  there  was  no  per- 
son presrnt  capable  of  writing  one,  and  there  was  not  sufficient 
time  to  send  for  such  person;  that  the  complainants  and  Nancy 
Philips  were  excluded,  because  they  had  their  full  share  of  the 
estate  in  the  l.felimc  of  the  testator. 

Upon  the  coming  in  of  one  of  the  answers,  the  court  directed 
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an  issue  at  law  to  be  tried,  to  ascertain  whether  the  nuncupative 
will  was  valid  or  invalid. 

On  the  6th  of  October,  1835,  the  following  agreement  was  en- 
tered: 

It  is  hereby  agreed,  that  the  answer  required  to  be  filed  in  this 
cause  by  Johnston,  administrator,  be  suspended,  and  further  time 
granted  to  file  the  same  up  to  the  time  of  calling  the  said  cause 
at  the  spring  term,  1836,  of  this  court;  and  that  the  said  cause  shall 
be  tried  upon  the  issue  now  made  up,  and  such  others  as  may  be 
made;  and  either  has  leave  to  take  testimony  so  far  as  relates  to 
the  chancery  proceedings,  on  giving  requisite  notice. 

From  that  time,  the  cause  was  continued  generally,  to  await 
the  trial  of  the  issue  at  law,  until  the  March  term,  1841,  when 
the  following  order  was  made: 

In  this  case,  the  defendants,  in  conformity  with  the  order  of  the 
court  in  chancery,  submit  the  following  issues,  to  wit:  "Whether 
the  nuncupative  will  of  Levin  Hainesworth,  deceased,  be  valid 
or  invalid";  and  the  said  defendants  aver  that  the  said  nuncupa- 
tive will  is  valid,  and  this  they  are  ready  to  verify. 

Bayley  &  Erwin,  for  defendants. 

And  the  said  complainants  aver,  that  said  will  is  invalid,  and  is 
no  will;  and  this  they  pray  may  be  inquired  of  by  the  county,  &:c. 
Parsons,  &  Cooper,  for  complainants. 

Upon  this  issue,  the  jury  returned  a  verdict,  "That  the  deceas- 
ed made  no  nuncupative  will":  which  was  ordered  to  be  certi- 
fied to  the  court  of  chancery. 

At  the  January  term,  1843,  the  court,  on  motion,  previous  no- 
tice having  been  given,  permitted  the  complainants  to  amend 
their  bill,  so  as  to  make  Nancy  Philips  a  party  complainant; 
and,  also,  to  enter  on  the  record  an  order,  previously  made,  di- 
recting the  transcript  of  the  records  of  the  circuit  and  county 
courts  of  Washington  to  be  filed  as  evidence  in  the  cause. 

Upon  the  hearing,  the  chancellor  decreed,  that  the  verdict  of 
the  jury,  on  the  trial  of  the  issue,  be  established;  that  the  nuncu- 
pative will  of  Levin  Hainesworth,  and  probate  thereof,  be  set 
aside,  and  his  estate  be  distributed  as  in  case  of  intestacy;  and 
directed  an  account,  &c. 

The  errors  assigned  are — 

1.  In  not  dismissing  the  bill. 

2.  In  setting  aside  the  will. 
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3.  In  decreeing  against  two  of  the  defendants,  on  whom  sub- 
poenas had  not  been  served. 

4.  In  making  Nancy  Philips  a  party  after  verdict 

5.  In  sending  the  issue  ot  devisavit  vel  non  to  the  jury,  before 
any  depositions  were  taken,  or  before  the  cause  was  set  for 
hearing. 

John  Gayle,  for  plaintiff  in  error.  At  the  time  this  bill  was 
filed,  there  was  no  rule  of  practice  adopted  as  to  service  of  pro- 
cess on  infants;  and,  therefore,  the  English  practice  prevailed.  It 
was  necessary  to  execute  the  process,  either  on  the  infant,  his 
parent  or  guardian,  if  within  the  State.  The  infants  in  this  case 
may  be  over  14  years  of  age;  and,  therefore,  entitled  to  select 
their  own  guardian. 

Though  a  motion  to  amend,  by  making  a  new  party,  is  received 
with  indulgence,  yet  it  is  too  late  after  an  issue  has  been  submit- 
ted to  a  jury,  and  their  verdict  returned.     [1  Hoff.  C.  Pr.  284.] 

A  court  of  chancery  may,  in  its  discretion,  send  an  issue  to  be 
tried  by  a  jury;  but  where  the  facts  can  be  sufficiently  ascertained 
by  the  court,  it  is  an  abuse  of  its  discretion  to  refer  it  to  a  jury. 
[5  J.  C.  1 19;  6  id.  257.]  It  is  never  done,  unless  the  evidence  is 
contradictory,  or  nearly  balanced,  and  a  cross  examination  is  ne- 
cessary. [Hoff.  C.  Pr.  502,  note;  3  Paige,  547;  3  V.  &  B.  42;  3 
Merivale,  167,  n.;  18  Vesey,  481;  Fonblanque,  498.J 

In  England,  the  jurisdiction  of  the  court  of  chancery  over  wills 
is  incidental  only;  but  in  this  State,  under  our  statute,  its  jurisdic- 
tion is  complete.  If,  then,  a  chancellor  can  send  the  case  to  a 
jury,  where  the  issue  is  made  up  to  try  the  validity  of  the  will, 
and  not  to  ascertain  any  particular  fact,  as  whether  the  testator 
died  at  his  own  residence,  or  whether  the  will  was  made  during 
his  last  sickness,  the  very  object  of  the  statute  will  be  defeated. 

Lastly,  there  is  no  equity  in  the  bill.  The  stating  part  of  the 
bill  alleges  but  two  causes  of  complaint:  that  it  does  not  appear 
from  the  record  of  the  county  court,  that  there  was  no  written 
will;  and  that  the  persons  present  were  called  on  to  bear  witness 
to  the  nuncupative  will.  The  relief  prayed  is,  that  the  estate  be 
distributed  according  to  law — not  that  the  will  be  set  aside. 

These  are  objections,  not  to  the  will,  but  to  the  record;  and  it 
would  seem  that  the  relief  is  expected,  not  from  the  defects  of  the 
will,  but  from  the  omissions  of  tlie  judge  of  probate  to  place  on  the 
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record  tho  mittors  l)3ri.>ro  stated.  It  is  ad:n  Itod,  in  Johnson  v. 
Giassc.'»cl{,  [2  Ala.  218]  it  vv.is  held,  th;U  it  was  not  noqL>ss  iry  in 
.1  bill  to  set  as.de  a  vv.ll,  tor  the  cjinplaimnt  to  allege  any  th.ng 
more  than  the  t.tle  by  w.'iiph  he  has  a  r  ght  to  iuvest.gate  the 
probate,  and  a  prayer  for  reSiel;  but  he  insisted,  that  the  point  did 
not  arise  in  that  case,  and  was,  thta-cl'ore,  but  a  dicLtiin,  however 
well  it  appears  to  have  been  considered. 

The  b.ll,  he  contended,  should  contain  such  a  statement  of 
facts  as,  if  admitted  by  the  defendant,  would  enable  the  court  to 
grant  the  relief  prayed.  All  original  b.lis  require  to  be  answered. 
The  answer  must  be  lespons.ve  to  the  b.ll;  and  the  bill  and  an- 
swer, under  our  practice,  Ibrm  the  issue.  By  requiring  the  party 
to  contest  the  Will  in  chancery,  it  mast  be  presumed  it  was  in- 
tended to  require  an  adherence  to  the  principles  of  courts  of  chan- 
cery; othervv.sc  it  m'ght,  w.th  great  propriety,  have  been  left 
■  with  the  orphans'  court. 

The  opinion,  in  that  case,  rests  upon  three  assumptions  — 

1.  That  a  probate,  in  our  courts,  answers  to  the  probate,  in 
common  form,  in  the  ecclesiastical  ourts. 

2.  That  in  the  act.on  of  ejectment,  Lr  )ught  to  contest  a  will 
of  real  estate  in  England,  the  probate  is  n  A  prima  facia  evidence 
in  favor  ot"  the  vvJI. 

3.  That  the  b.ll  in  chancery  here,  is  to  accomplish  the  object 
of  an  ejectment  in  England,  or  the  probate  in  solemn  form;  and, 
therefore,  noth  ng  more  is  necssary  to  be  set  torth  in  the  b.ll  than 
would  be  required  in  proof  in 'the  action  al  law,  or  the  proceed.ngs 
in  the  ecclesiastical  court — that  the  complainant  is  hea-  or  next  of 
kin. 

It  is  true,  that  the  rules  of  evidence  and  its  effect  are  the  same 
in  both  courts;  but  the  mode  of  proceed. ng  is  totally  d:rterent. 
Thus,  if  ejectment  be  brouglit  by  the  heir,  a  prima  faciei  case  will 
be  made  out  by  showing  that  he  is  heir,  and  if  a  traudulent  deed 
be  set  up,  he  may  impeach  it  by  proof;  bat  if  he  file  a  b.ll  to  set 
aside  the  deed,  he  must  not  only  sliow  his  t.tle  to  recover,  but  his 
bill  must  set  out  the  cu'cumstances  of  the  fraud.  [Story's  Eq.  PI. 
214] 

The  difficulties,  suggested  in  the  op'nion,  that  would  arise  from 
requiring  the  plaint.fi" to  prove  a  negiit.ve,  furnish  no  reason  why 
he  should  not  be  required  to  allege  it.  This  is  very  frequently  the 
case  in  chancery,  as  where  an  instrument  has  been  iiyrgcd,  or  the 
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person  m  jk.ng  it  is  ut"  unsound  m  nd.or  wUt-relhc  equ.ty  uuns.sts 
in  a  want  of  notice.  In  these  and  sim.Iar  cases,  though  the  alle- 
gation must  bj  made,  the  burthen  of  p;o>f  is  cast  on  the  othef 

party- 
He  further  insisted,  thnt  the  proof  of  w.Hs  in  this  State  answer- 
ed to  the  pri)of  in  sjlei»n  iorm  in  tho-ccclcsiist  c;il  c  urt.  The 
citation  ol  those  interested  ,n  the  w. II,  the  prool  by  w. messes,  v.vc. 
all  correspond  with  the  probate  of  a  will  in  solemn  form  in  the 
ecclesiastical  court.  [1  Lomax  on  Ex.  97,  89;  Clay's  Digest, 
3J3-4.J 

If,. then,  an  .action  of  ejf^ctment  were  brought  in  this  State,  to 
contest  a  w.ll  by  the  heir,  as  it  undoubtedly  might  be,  [Lo- 
rn ix'  Ex'rs,  187;  1  L  gh,  i87;  2  li  »nd.  lUS;  4  id.  .5S5.]  the 
probate  would  be  conclus  ve.  Or,  if  a  w  II  be  offered  for  pro- 
bate, and  rejected  by  the  piubiite  court,  this,  as  ihe  decisicn  of  a 
competent  jud.Cial  tr.biiiinl,  w.ll  cundiiiin  .t  i'uwvi  r. 

A  w.ll  of  real  estate  cannot  be  adin.tted  to  probate  in  England; 
and  that  is  the  reason  why  the  probate  cannot  be  admitted  in  an 
action  at  law. 

Gibbons,  contra.  The  subpoena  to  the  mother  and  her  chil- 
dren, is  served  on  her  and  two  of  the  children  only.  Afterwards 
a  guardian  ad  litem  is  appointed  for  the  other  two,  upon  whom 
a  subpoena  is  served,  and  who  answers.  The  cleur  iniic^rence 
is,  that  the  two,  not  served  wah  process,  are  of  very  tender 
years,  and  that  service  of  process  on  them  would  be  nugatory. 
Besides,  the  subpoena  aga;nst  ihem  was  served  on  the  mother. 
The  answer,  put  ;n  for  them,  contests  the  whole  w.ll,  and  the  mat- 
ter has  been  l.tigated  for  them  l'r<;rn  that  day  to  the  present. 

As  to  the  amendnient,  a  bill  may  be  annjnded  at  anytime  by 
adding  parties.  [1  HofF.  C.  i\  i>84;  1  Sm.th's  P.  295;  4  John.  C. 
R.  3(>3;  Edw  .rds'on  Parties,  17.J 

There  certainly  cannot  be  error  in  sending  an  issue  to  be 
tried  at  law,  when  the  statute  giVcs  express  authority  to  the 
court  to  do  so. 

ThiS  case  cannot,  in  principle,  be  distinguished  from  that  in  2 
Ala.  218;  and  it  is  not,  thereliure,  necessary  to  reply  further. 

ORMOND,  J. — This  bill  was  filed  previously  to  the  decision 
of  this  court  in  Johnston  v.  Gluscuck  and  wile,  [2  Ala.  218.J— 
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Before  the  decision  in  that  case,  some  uncertninty  prevailed  as  to 
the  necessary  allegations  in  a  bill  contesting  the  validity  of  a  will, 
which  the  county  court  had  adrn.tted  to  probate.  In  that  case,  it 
was  held  that  it  was  sufficient  for  the  heir  at  law,  or  next  of  kin, 
to  allege  the  title  by  which  the  right  to  investigate  the  probate 
was  derived,  and  the  prayer  for  relief.  The  bill  in  this  case, 
though  not  very  technically  drawn,  contains  substantially  these 
requisites,  and  is  therefore  sufficient. 

The  point  just  cited,  has  been  controverted  with  great  earnest- 
ness by  the  counsel  for  the  plaintiff  in  error,  but  after  again  con- 
sidering it,  we  are  satisfied  it  was  correct. 

It  is  supposed  that  a  bill  of  this  description,  is  like  any  other  bill 
in  chancery,  and  governed  by  the  same  rules.  To  a  certain  ex- 
tent, this  is  doubtless  true — if  those  claiming  under  the  will,  ad- 
mit its  invalidity,  it  would  be  unnecessary  to  proceed  further,  ex- 
cept to  distribute  the  estate.  But  if  the  allegations  of  the  bill  are 
denied,  must  their  correctness  be  ascertained  by  the  proof  of  two 
witnesses?  This  would  certainly  defeat  the  very  obiect  the  Le- 
gislature had  in  view — a  new  trial  of  the  validity  of  the  will — it  is 
in  effect,  a  mere  offering  of  the  will  again  for  probate,  by  those 
claiming  under  it.  and  upon  them  the  burden  lies,  of  proving  it. — 
We  think  it,  therefore,  clear,  that  the  quantity  of  proof  necessary 
to  be  adduced  to  support  the  original  probate,  cannot  depend  on 
the  answer  of  those  claiming  under  the  contested  will.  If  then 
the  denial  in  the  answer  of  the  allegations  of  the  bill  would  not 
affect  the  proof  necessary  to  be  adduced,  it  goes  far  to  show  that 
such  allegations  are  unnecessary;  the  whole  design  of  the  legis- 
lature being  to  open  the  probate  of  wills  in  certain  cases,  and  to 
require  those  claiming  under  them,  again  to  estabhsh  their  va- 
lidity. 

It  is  also  urged,  that  the  issue  which  in  this  case  was  directed 
to  be  tried  by  a  jury,  was  improper;  that  the  jury  could  not  pass 
on  the  entire  question  of  the  validity  of  the  will,  although  it  might 
settle  or  ascertain  some  disputed  fact. 

The  general  question  of  issues  out  of  chancery,  was  expound- 
ed by  this  court  in  Kennedy  v.  Kennedy,  [2  Ala.  571,]  in  which 
the  right  and  the  duty  of  a  court  of  chancery  to  determine  ques- 
tions of  fact,  is  explicitly  asserted;  and  that  it  should  not  award 
an  issue  to  be  tried  at  law,  unless  the  proof  was  so  conflicting  as 
to  make  it  diffi.cult  to  attain  any  certain  conclusion.     The  case  of 
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an  heir  at  law,  contesting  the  validity  of  a  will,  has,  however,  in 
England,  always  constituted  an  exception  to  this  rule.  [2  Ala. 
Rep.  625,  and  authorities  there  cited.J  The  statute,  too,  under 
which  this  proceeding  was  had,  gives  the  chancellor  the  power 
of  directing  an  issue  in  fact,  whenever  he  thinks  proper,  and  we 
think  it  cannot  be  questioned  that  dcvisavit  vel  non  would  be  an 
issue  in  fact,  within  the  meaning  of  the  statute. 

The  objection  that  the  issue  was  directed  before  the  testimony 
in  the  cause  was  taken,  and  even  before  all  the  answers  were  in, 
is  a  more  serious  one.  Until  the  testimony  is  taken,  it  cannot  be 
known  whether  any  conflict  will  arise,  so  as  to  make  it  necessa- 
ry to  refer  the  decision  to  a  jury,  and  it  is  premature  to  direct  one 
previously.  [Hoff.  C.  P.  502.]  We  do  not  see  that  this  case 
forms  any  exception  to  the  rule.  If,  however,  this  were  the  only 
error  in  the  record,  it  might  perhaps  be  cured  by  the  subsequent 
agreement  of  the  parties. 

The  omission  to  serve  the  process  on  two  of  the  infant  defend- 
ants, is  a  fatal  error.  The  rule  of  chancery  practice,  [Clay's  Di- 
gest, 012,]  requires  all  subpoenas  on  resident  infant  defendants 
over  fourteen  years  of  age,  to  be  executed  on  them  personally, 
and  if  under  that  age,  upon  those  who  have  the  charge  of  them. 
These  rules  were  adopted  in  1841,  many  years  after  these  pro- 
ceedings took  place,  but  they  are  not  materially  variant  from  the 
law,  as  it  existed  previously.  [Walker  v.  Hallett,  1  Ala.  Rep. 
390.]  Here  the  subpoena  was  not  executed  on  two  of  the  in- 
fants, but  as  it  was  executed  on  their  mother,  it  is  insisted  that  we 
must  presume  they  were  under  fourteen  years  of  age.  No  pre- 
sumption or  intendments  can  be  made  against  infants.  For  any 
thing  shown  to  the  contrary,  they  may  have  been  over  fourteen 
years  of  age,  and  indeed  it  docs  not  appear  by  the  record,  that 
they  have  had  constructive  notice  by  a  service  of  the  subpoena 
on  any  one  having  the  custody  of  their  persons. 

The  amendment  of  the  bill  by  making  Nancy  Philips  a  party 
after  verdict  upon  the  issue  at  law,  was  an  irregularity,  but  no 
advantage  can  be  taken  of  it  in  this  court,  as  it  does  not  appear 
to  have  been  objected  to  in  the  court  below,  which  will  be  held  to 
be  a  waiver.  This  was  so  decided  in  the  cases  of  Batre  v. 
Auze's  heirs,  [5  Ala.  Rep.  173,]  and  Erwin  v.  Ferguson, 
[ib.  158.] 

Let  the  decree  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 
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WALKER,  ET  AL.  V.  THE  BANK  OF  MOBILE. 

1.  If  ihe  mnricraoTi'e  hns  indn/Trd  ilie  miirs  and  assi^neH  (lie  moripage  by  which 
tlifv  wtTf  inU'iided  to  l>o  cectircd,  I  c  is  rrnl  prima  fnrip  n  ficcessarv  parly  lo  a 
bill  hioiijjlit  for  a  forci-loMirf ;  and  a  bill  wh'di  makes  his  ht-iis  pariies,  rmist 
show  thnir  iiilcrpsi  by  proper  allfgali  iiis,  j.nd  .-liould  cotituiii  u  prayer  for  relief 
and  priicesp apainsl  ihcm. 

S.  Non-resident  defendants,  who  arc  infants,  tniipt  be  notified  by  pnblication,  &c. 
as  if  they  were  adults,  and  until  this  is  dine,  the  appointment  of  a  guardian, 
ad  litem,  isirrefjular. 

3.  A  court  of  chancery  may  rescind  an  or 'cr  appointing  a  guardian  ad  litem, 
made  ppnding  a  cause  there,  where  another  person  had  been  previously  ap- 
pointed, who  filed  an  aiicwer  for  the  infants. 

4.  Tlie  act  1S()5,  which  provides  that  before  o  decree  shall  be  rendered  against 
a  non-resident  defendant,  the  coitipluinanl  shall  execute  a  bond  for  hi>  indem. 
nitv,  if  he  should  (ippear  a-id  j)eiition  for  a  re  hi'arinij.  impliedly  reqoinis  that 
the  bund  should  he  made  payable  to  all  (he  defendants,  ^where  there  are  seve- 
ral)  who  are  nonresidents. 

5.  A  prior  or  fuhsequeiit  incumbtancer,  although  a  proper,  is  not  an  indiFpensable 
parly  lo  a  hill  for  ilu;  foreclosure  of  a  mortt'tige. 

I'.  Where  infants  are  defendants  to  a  lull  of  fon  closure,  the  master  should  ascer- 
tain and  ri  port  whether  it  was  for  their  interest  to  sell  the  mortgaged  property 
in  separate  lots,  whether  a  division  can  be  conveniently  made,  and  which  par- 
eel  their  interest  requires  should  be  sold  :  Further,  that  he  should  report  such 
a  sialemeni  of  theevidenc*.  as  would  enable  the  court  lo  judge  of  the  justness 
of  liis  conclusions,  if  questioned. 

Writ  of  error  to  the  Court  of  Chancery  for  Mobile. 

The  defendant  in  error  filed  a  bill  against  the  plaintifT  Walker, 
on  the  seventh  March,  1840,  sett  ng  forth  that  the  defendant  be- 
low, Geo.  J.  S.  Walker,  made  h.s  live  promissory  notes,  bearing 
date  the  twenty-second  day  of  May.  1835,  payable  to  Henry 
Hitchcock,  deceased,  and  negotiable  at  the  Bank  of  Mobile. — 
These  notes  are  as  Ibllows,  v.z:  The  first  tor  the  sum  of  S10,8(J0, 
payable  one  year  alter  date;  the  second  tor  81 1,600,  payable  two 
years  alter  date;  the  th.id  lbr$li2.400.  payable  three  years  after 
date;  the  fourth  for  813,200,  payable  four  years  after  date,  and 
the  tilth  for  $14,000.  On  the  day  on  which  these  notes  were 
made,  the  maker  cxicutcd  a  morignge  in  favor  ol  the  payee  on 
real  estate  s.tuate  in  the  City  of  Mobile,  lor  the  purpose  of  se- 
curing their  payment. 
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It  is  further  stated,  that  f^l;, second,  th>^,  fimrth  a^(^  fil'th.notes 
were  before  mjrtority  indorsed  by  tl>c  payee,  to  the  complainanU 
and  that  the  niortgage  was  transferrt-d  accordlhgly,  by  «t  deed 
bearing  dale  the  3.)lh  of  July,  1838;  that  ahhoiigh  they  have  be- 
come due  and  payable,  neither  the  maker  or  ass'gnor  has. paid 
them,  in  consequence  of  \vh  ch,  the  IcgaF  estate  to  ihe  njortgaged 
premis(  s  has  become  vested  in  complainant.  It  is  also  stated 
that  Henry  H  tchcock  has  dtpd,  leaving  Ann  H.tchcock,  his 
widow,  and  Carol  ne.  Henry,  Ethan  and  Andrew,  his  children 
and  he!rs  at  law;  and  that  Isaac  H.  Erwin  has  taken  letters  of 
administration  'm  his  estate. 

With  a  view  to  foreclose  the  equity  of  redemption  of  Geo.  J. 
S.  Walker,  the  b  II  prays  that  he  Ikj  made  a  defendant;  that  a  sub- 
poena issue,  command  Jig  h;m  to  ap()ear  and  answer  the  bill,  and 
upon  his  failure  to  do  so,  or  in  the  event  ot  h  s  answer  ng,  then  the 
claim  of  the  com,  la.nant  be  relerred  to  the  master  to  ascertain 
and  report  what  is  due  thereup<jn.  Further,  that  a  foreclosure 
and  sale  of  the  mortgaged  premise  s  may  be  decreed,  and  that  such 
other  relief  may  be  granted  as  is  agreeable  to  cqujy. 

On  the  same  day  when  the  bill  was  hied,  a  sub|xx}na  issued  for 
the  defendant  Walker,  on  which  there  is  an  acknowledgment  of 
service,  subscribed  w.th  his  name.  On  the  27th  of  May,  1840, 
an  order  was  made  for  publication  as  to  Mrs.  H.tchcock  and  her 
chddren,  all  of  whom  are  dcscr.bed  as  infants  rcsid.ng  without 
this  State;  and  their  names  inscrttd  in  the  b.ll. 

Walker  answered  the  b.ll,  adm.tting  that  he  made  the 
notes  and  mortgage,  as  stated  by  the  complainant,  alleging 
that  in  1838,  he  conveyed  his  entire  interest  in  the  mort- 
gaged premises,  to  Hrnry  H.tchcock,  who  entered  into  the 
possession  of  the  same,  and  d.ed  seized  thereof,  having  first 
made,  as  the  defeneant  is  inti)rmed,  a  devise  of  all  h  s  real  proper- 
ty. This  detendant  concludes  w  th  a  d.selaimer  of  all  right  to  the 
land  in  question  wh  n  the  b.ll  was  liled,  <ir  at  any  t:me  smce. 

On  the  8th  of  January,  184 1,  an  alias  suhpo<:na  was  served  on 
Isaac  H.  Erw  n.  We  tind  n  the  record  a  not.ce  m  due  form  from 
t:ie  reg  ster,  addressed  to  I.  H.  E.,  .nform  ng  him  that  he  was,  at 
the  sprng  term  of  the  court  of  chmcery.holden  n  1840,  apjwint- 
ed  a  gjani.an  ad  Iit::n  of  the  children  of  11  H  tch«:ock,  and  on 
the  13lh  ofiVlay,  1841,  he  filed  an  answer  lor  lumself  and  these 
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infant  defendants.  In-thch-  answer  ,i| is  stated  that  Henry  Hitch- 
cock by  deed,  conveyed  a  large  portion  of  the" premises  in  ques- 
tion to  Silvia  Dole,  to  secure  the  payment  of  twelve  thousand 
dollars,  according  to  the  effect  of  notes  described  in  the  same; 
which  debt  it  is  beleived,  is  still  due  and  unpaid,  and  that  Silvia 
Dole  has  a  valid  operative  claim  on  ttie  property  embraced  by 
her  mortgage.  Further,  that  James  Erwin  asserts  that  he  is  the 
proprietor  of  one  of  the  notes  described  in  complainant's  bill.; — 
These  defendants  do  not  admit  that  any  part  of  the  debt  specified 
in  the  notes  and  n)ortgage  is  due,  and  pray  that  full  and  strict 
proof  may  be  required. 

It  also  appears  from  the  record,  that  Robert  D.  James  was,  on 
the  28th  November,  1840,  appointed  a  guardian  ad  litem  of  the 
infant  heirs  of  H.  Hitchcock,  dec'd,  that  notice  of  his  appointment 
was  served  on  him,  on  the  first  of  February,  1841;  and  that  he 
filed  an  answer  for  the  infant  defendants,  on  the  11th  of  Novem- 
ber, 1841,  in  which  he  denied  all  knowledge  of  the 'matters  stated 
in  the  bill,  and  called  on  the  complainant  for  strict  proof. 

It  was  shown  to  the  court  by  affidavit,  and  the  production  of 
a  printed  copy,  that  the  order  of  publication  as  to  Mrs.  Hitch- 
cock and  her  infant  children,  which  was  made  at  the  spring  term 
of  1840,  was  regularly  published,  according  to  its  requirements, 
for  six  consecutive  weeks  in  a  newspaper,  and  by  placing  the 
same  on  the  door  of  the  court  house  of  Mobile. 

At  the  spring  term  in  1840,  a  general  order  was  made,  giving 
leave  to  amend'  by  making  additional  parties:  Under  this  order, 
the  names  of  Mrs.  Hitchcock  and  her  children  were  inserted — 
and  at  the  spring  term  in  1841,  another  order  was  made,  giving 
leave  to  the  complainants  to  amend  the  bill  by  making  Silvia  Dole 
a  defendant.  At  the  succeeding  term,  this  latter  order  was  set 
aside  on  complainant's  motion — the  chancellor  being  of  opinion, 
that  as  Silvia  Dole  was  a  subsequent  incumbrancer,  she  was  not 
a  necessary  party. 

On  the  18ih  November,  1841,  the  notes  and  mortgage  were 
produced  and  proved,  and  together  with  the  bill,  answers,  &c. 
referred  to  the  master  to  ascei'tain  the  amount  due  to  the  com- 
plainant on  the  mortgage;  on  the  next  day  the  master  reported 
that  the  three  last  notes  described  in  the  bill,  wiih  interest  there- 
upon, were  due.  The  defendant  Walker,  excepted  to  the  report, 
because  he  had  not  had  notice  of  the  time  and  place,  when  the  ac- 
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count  would  be-takcn;  and  on  the  I4th  April,  1842,  this  exception 
was  overruled,  and  Walker  a|ipcaled. 

On  the  5tl)  of  Apr^i,  1843,  r>n  mot'on  of  the  complainant,  the 
order  of  reference  and  the  apjjoinuncnt  of  James  as  the  guardian 
ad  litem  of  the  infant  defendnnts,  were  set  aside,  and  the  accep- 
tance of  the  service  olfgubpocna  by  Walker,  was  duly  proved. 
It  was  atthesjime  time  ordered,  that  the  b.ll  be  taken  as  confess- 
ed, as  to  Mrs.  Hitchcock,  who  tiad  failed  to  answer  the  same  in 
compliance  with  the  order  of  publication;  thereupon,  the  original 
mortgage  and  notes  being  produced  and  proved  to  the  court,  it 
was  referred  to  the  master  to  take  an  account  and  report  during 
the  term,  what  was  due  on  the  mortgage  and  notes;  and  also,  to 
ascertain  whether  the  mortgaged  premises  should  be  sold  entire, 
or  in  separate  parcels,  so  as  best  to  promote  the  interest  of  the 
defendants.  On  the  8th  of  April,  being  a  subsequent  day  of  the 
term,  the  court  permitted  the  resolution  adopted  by  the  President 
and  Directors  of  the  Mob.le  Bank,  on  that  day  to  ^  filed,  which 
authorized  the  president  thereof,  to  affix  the  seal  oT  the  corpora- 
tion to  any  bond  required  by  the  court,  in  cases  in  which  it  was  a 
party.  The  court  thereupon  n>adc  an  order,  that  the  master  ac- 
cept of  the  Bank,  and  VVm.  11.  Hallett  ns  surety,  in  the  refunding 
bonds  required  at  its  then  term,  in  double  the  amount  reported  to 
be  due  in  any  such  cases.  On  the  12th  of  April,  a  bond  was  exe- 
cuted, according  to  the  previous  order,  by  the  Bank  as  principal, 
and  Hallett  as  surety,  in  the  sum  of  sixty-nine  thousand  two  hun- 
dred dollars,  payable  to  Mrs.  H.tchcock  and  her  children,  Caro- 
line, Ethan  and  Andrew,  reciting  in  the  condition  that  the  com- 
plainant had  filed  its  bill,  &c.,  against  Mrs.  H.  and  her  children, 
Caroline,  Ethan,  Henry  and  Andrew,  and  others;  that  herself 
and  children  had  been  made  defendants  by  publication;  and  con- 
ditioned, that  if  the  complainant  shall  abide  such  decree,  touch- 
ing the  restoration  of  the  estate,  or  effects  to  be  affected  by  the 
decree  which  the  court  may  make,  on  the  appearance  or  petition 
of  the  defendants  named  above,  to  have  the  cause  re-heard,  then 
the  bond  shall  be  void. 

On  the  14th  of  April,  1843,  the  master  reported  that  he  had  no- 
tified J.  A.  Campbell  of  counsel  for  the  defendants,  of  the  time 
and  place  when  he  would  make  up  and  state  the  account;  that  the 
note  for  811,000,  due  in  x\Iay  1837,  had  been  pad,  but  the  three 
last  notes,  with  the  interest  accruing,  were  still  due.    Furthevj 
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that  the  mortgaged  prcm's:  s  should  he  sold  .n  srpnrato  lots,  viz: 
The  property  on  the  west  s!de  of  Water  street,  should  be  sold  in 
one  lot,  and  the  property  cast  of  water  street,  should  be  sold  in 
another  parcel;  that  .n  th  s  manner  .t  would  sell  to  the  best  ad- 
vantage. It  s  also  stated  .n  the  report  thai  the  paitfs  had  due 
notice  of  its  ontcnls,  had  filed  no  except. on.  or  made  no  objec- 
tion thereto;  and  thereupon  .t  was  ordered  and  degreed,  that  the 
equity  of  redemption  in  the  prem'ses  be  foreclosed,  unless,  &c., 
and  that  the  master  proceed  to  sell  the  same  in  contitrm.ty  to  his 
report,  at  publ.c  auction,  &c.  La 'Z/y,  that  the  master  make  re- 
port of  his  proceedings  at  the  next  term,  that  a  final  decree  may 
be  rendered. 

J.  A.  (""ampbell,  for  the  pla'nt'fTs  in  error,  made  the  following 
points;  1  The  hers  of  IL  nry  II  tchcuck  were  not  made  parties 
in  accordance  With  the  rules  and  pract.ce  of  the  ci-urt  ol  chan- 
cery— nor  IS  there  any  allegation  m  the  b.ll  wh.ch  charges  them. 
[1  Ala.  Rep.  N.  S.  379,] 

2.  There  should  have  been  proof  of  the  ages  of  the  heirs — no 
appointment  of  a  guardian  ad  litem  should  have  been  made  until 
after  the  publication  of  the  order — and  the  rcsc.ssion  of  the  or- 
der appointing  R.  D.  James,  was  irregular  and  void.  [1  Ala. 
Rep.  N.  S.  379  ] 

3.  The  refund. ng  bond  as  it  has  been  called,  is  not  payable  to 
all  the  absent  defendants.  [Erw.n  v.  Ogden,  Ferguson,  et  al.  5 
Ala.  Rep.] 

4.  Silv.a  Dole  should  have  been  made  a  party  to  the  bill,  in 
pursuance  to  the  leave  granted  for  that  purpose.  [1  Ala.  Rep* 
N   S.  598] 

5.  The  master's  report  should  have  stated  what  part  of  the  pro- 
perty should  have  been  first  sold;  th.s  was  necessary  to  protect 
the  interest  of  the  Infant  defendants.     [1  Ala.  ..ep.  391.] 

P.  Phillips,  for  the  defendant. — 1.  The  bill  as  originally  filed, 
was  against  Walkei-  alone,  and  the  prayer  was  then  adapted  to 
it;  it  was  afterwards,  anumded  by  insert. ng  the  names  of  Mrs. 
Hitchcock  and  her  ch.ldrcn,  Without  mak  ng  a  coriespond^ng 
charge  in  the  prayer.  This,  howciver,  was  immaterial,  as  the 
parties  could  have  had  the  benefit  of  every  defence,  to  whiCh,  un- 
der any  frame  of  the  bxll,  they  were  entitled. 
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2.  No  artidavit  of  the  infiincy  ol  the  cli.ltlren  ol"  H.  H.tchcock, 
vas  necessary — the  decree  affirms,  that  the  chancellor  was  sat- 
isfied of  the  fact,  and  this  is  suific.ent.  [Lcvert  v  Redwood  J — 
Though  it  may  be  mare  reguhir  to  appoml  a  gimrdian  after  the 
order  of  publ.calion  was  pabl.shed;  but  the  rule  cited  for  the  pluii> 
tiffin  error  on  this  point,  was  enacted  after  I.  H.  Erw.n  was  ap- 
pointed in  the  present  case.  [Clay's  Dig.  355.J  The  answer  of 
the  inlants  was  not  filed  until  after  publication  was  made,  and  it 
was  not  objected  that  the  appointment  was  premature;  under 
these  circumstances,  the  subsequent  recognition  b}'  the  court,  of 
the  guardian,  is  equivalent  to  a  regular  appointment  Irregu- 
larities are  waived,  where  parties  appear  and  proceed  in  the 
cause  without  objection. 

3.  Although  the  name  of  one  of  the  absent  defendants  is  omit- 
ted  in  the  bond,  yet  the  om  >ssion  is  cured  by  the  condition,  which 
recites  the  name  of  all  of  them. 

4.  Silvia  Dole  was  not  a  necessary  party.  [Culium,  etal.  v, 
Batre,  2  Ala.  Rep.  N.  S.  il5.j 

5.  The  decree  expressly  recti's  that  the  parties  had  due  notice 
of  the  report,  dtc.  The  report  declares  the  proper  order  of  sale, 
and  the  decree  confirms  it.  It  is  believed  that  the  objections  pre- 
sented to  the  proceedings  of  the  court  of  chancery,  are  entirely 
technical,  and  such  as  aji  appellate  court  should  not  consider 
£ital. 

.  COLLIER,  r.  J.—l.  The  bill  as  originally  filed,  was  framed 
against  the  mortgager  alone;  and  his  answer,  stating  that  he  had 
conveyed  to  the  mortgagee,  hiS  entire  interest  in  the  mortgaged 
premises,  and  d.sclaim.ng  all  right  to  the  same,  doubtless  sug- 
gested the  propriety  of  mikng  the  heirs  of  the  mortgagee  par- 
ties. Accord. ngly  an  order  w.is  m  ide  lu  general  terns,  gving 
the  complainant  "leave  to  amend  by  making  additional  parties;" 
and  without  filing  a  bill  ibr  that  purpose,  an  addition  was  made  at 
the  end  of  the  slating  part  of  the  b.ll  already  before  the  court,  as 
follows,  viz:  "That  the  said  H  tchcock  has  s  nc.^  de«:eased,  and 
that  Isaac  H.  Erw.n  has  taken  out  letters  of  udin  n  strat.on  of  sa.d 
estate,  and  that  the  said  Hlchcock.  at  the  tme  of  his  death,  left 
Ann  H.tchcock  his  w.d>>w.  and  Carol  ne.  H  iiry,  Ethan  and  An- 
drew, his  children  and  he.rs  at  law."  Tne  b.ll  itseK  does  n<»t  s«ow 
that  the  heirs  of  the  mortgagee,  have  any  mlcresl  lu  the  matter 
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in  controversy,  but  it  expressly  alleges  ihattlie  niuit^agce  .ndors- 
ed  four  of  the  notes,  nnd  translerred  the  mortgage  to  the  com- 
plainant. Whether  the  allegation  in  Walker's  answer,  that  he 
had  conveyed  all  his  interest  in  the  mortgaged  prcm.scs  to  the 
mortgagee,  whojook  possession  and  died  seized,  thereof,  would 
be  regarded  as  evidence  of  the  fact  on  the  hear.ng,  we  need  not 
inquire.  There  was  no  attempt  to  d.sprove  it,  but  the  com- 
plainant, in  order  to  obviate  the  objection  of  the  want  of  proper 
parties,  inserted  in  his  bill  the  name  ol  the  mortgagee's  vv.le  and 
children,  and  proceeded  against  them  as  defendants  to  the  bill; 
and  the  question  is,  whether  tiie  amendment  was  so  made  as  to 
effect  the  object  proposed. 

If  the  mortgagee  indorsed  the  notes  and  assigned  the  mortgage 
in  question,  prima  facie,  he  would  not  (if  hvng)  be  a  necessary 
or  even  a  proper  party  to  a  bill  for  its  foreclosure;  and  a  bill 
which  joins  his  heirs  under  such  circumstances,  should  contain 
suitable  allegations,  showing  that  their  interests  would  be  effect- 
ed by  the  decree;  and  praying  process  of  subpoena  against  them. 
This  results  Irom  the  rule  that  requires  a  pla.utiff  to  state  hiS  case 
with  such  certainty  and  precision,  as  to  shoiv  not  only  that  he 
has  a  good  cause  of  complaint,  but  upon  what  grounds  he  is  ask- 
ing relief  against  each  one  whom  he  has  made  delcndant.  The 
bill  should  be  complete  in  itself,  and  so  state  the  case,  that  the 
court  may  see  what  it  is  necessary  to  prove,  and  what  decree 
maybe  rendered — its  detects  cannot  be  suppl.cd  by  the  answers 
or  other  part  of  the  record.  Apply. ng  th(  se  pr  nc.ples  to  the  bill, 
and  it  will  be  seen,  that  the  namt  s  of  the  mortgage  e's  real  repre- 
sentatives are  inserted,  although  the  case  stated  shows  that  they 
have  no  interest;  and  ibrther,  that  they  cat, not  be  n  garded  as  par- 
ties, because  there  is  no  prayer  to  chaigc»th(.m  as  such,  or  pro- 
cess prayed  against  them. 

But,  lor  the  answer  of  Walker,  disclaiming  all  right  to  the 
mortgaged  property;  and  averring  that  he  had  conveyed  it  to  the 
mortgagee,  and  the  attempt  to  br.ng  the  he.rs  beloip  the  court  by 
an  amendment,  we  should  perhaps  be  author  zed  te)  render  such 
a  decree  as  the  case  requ.red.  Without  having  any  legard  to  them. 
In  fact,  if  it  were  not  lor  the  answer,  it  would  be  quite  immate- 
rial, whether  they  were  made  parties  or  not;  if  om.tted,  the  bill 
we  have  seen,  would  be  regular,  and  as  a  decree  m  ght,  upe)n  the 
case  stated,  be  so  rendered  as  to  do  justice  to  all  the  parties,  iheir 
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misjoinder  would  not  bo  rc^^rnrded  at  the  hearing,  or  on  error,  un- 
less the  objt;ction  had  been  previously  taken.  [Story's  J^fiJ^ead. 
203,  232.]  Imrnat'iial,  we  mean  so  far  as  respects  oar  action 
upon  the  record;  for  the  interests  of  the  mortgagees' heirs,  if  they 
have  any,  would  not  be  di vested  by  a  decree  to  which  they  were 
not  parties. 

It  follows,  from  what  has  been  said,  that  the  bill  is  defective 
in  the  p:irt!cular  we  have  been  considering.  1.  In  not  showing 
the  interest  of  the  heirs  by  proper  allegations.  2.  For  the  want 
of  a  prayer  for  rei.ef  and  process  against  them.  [Walker,  et  al. 
v.  Hallett.  1  Ala.  Kcp.  387;  Story's  Eq.  PI.  43-1.] 

2.  In  Walker,  et  al.  v.  Ilallett,  ut  supra,  it  was  determined 
that  non-resident  infant  defendants  must  be  notified  of  the  pen- 
dency of  the  suit,  by  publication,  as  in  the  casC  of  adults;  if  above 
the  age  of  fourteen,  they  should  be  consulted  in  the  appointment 
of  a  guardian  ad  litem,  where  it  can  be  ^done  without  too  much 
trouble  and  expense,  of  which  the  chancellor  must  judge:  Fur- 
Mer,  the  court  may  appo.nt  guardians  «^ ///em  to  non-resident 
infants,  but  such  guard.an  should  not  be  appointed  in  any  case, 
until  after  service  of  process  or  publication. 

The  rules  for  the  regulation  of  the  practice  in  chancery,  re- 
quire that  infants  res  d,ng  beyond  the  limits  of  this  State,  may  be 
made  partes  defendants  by  publxation,  and  send.ng  a  copy  of 
the  order  to  their  parents  or  e.tlier  ofthem,  **if  in  life,"  and  in  case 
of  death,  upon  the  natural  gunrdian  ol  such  infants.  [Rules  3, 
40,  41, Clay's  Dig.  612-1(>-17.] 

The  app  liutinent  ofErwinasa  guardian  ad  litem  to  ihe  infant 
heirs  of  the  mortgagee  was  made  s  niultaneously  with  the  order 
of  publication;  and  was  iiTegular,  whether  considered  with  re- 
ference to  the  case  cited,  or  llie  rules  of  practice.  It  is  needless 
to  be  moreexpLcit  upon  this  point;  tor  il  regard  is  had  to  our  de- 
cisions, there  will  be  no  difficulty  in  avoiding  error  in  the  prepara- 
tion of  the  case  for  hearing  against  the  infant  defendants.  It  was 
entirely  com(>etent  for  the  court  of  chancery  in  its  discretion  to 
have  rescinded  the  order  appointing  James  a  guardian  of?  litem. 

3,  The  second  se  -tion  of  the  act  of  1805,  "empowering  courts 
ofequly  to  proceed  ag  inst  absent  defendants" — Clay's  D"g. 
353,  §  45,  provides  thai  tie  complainant,  before  obtaining  a  de- 
cree agii  nst  a  non-res.d(>nt  defendant,  who  has  been  brought  in 
by  publication,  shall  give  good  and  sufficient  security,  in  such 
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sum  as  the  court  may  direct,  to  abide  such  order  touching  the 
restitution  of  the  estate  or  effects  to  be  affected  by  such  decree  as 
the  court  may  make  concerning  the  same,  on  the  appearance  and 
petition  of  the  defendant,  to  have  said  cause  reheard,  &c-."  There 
can  be  no  question  ttiat  a  bond  tak(  n  under  th  s  act,  should  be 
made  payable  to  all  the  non  resident  defendants,  and  the  omission 
ofoneof  tlveir  names  in  the  teneH,  was  doubtless  a  mere  mistake, 
as  mdicated  by  the  condition  reciting  all  their  names,  and  provi- 
ding for  the  performance  of  the  same  duty  in  favor  of  each  of 
them.  Whether  the  defect  in  the  form  of  the  bond,  is  of  such  a 
character  as  would  authorise  a  reversal  of  the  decree,  we  need 
not  consider,  as  it  will  not  probably  again  occur. 

4.  In  Cullum,  et  al.  v.  Batre's  ex'r.  [2  Ala.  Rep.  420,]  one  of 
the  questions  was,  whether  a  subsequent  incumbrancer,  was  an 
indispensable  party  to  a  bill  for  the  foreclosure  of  a  mortgage. — 
The  court  said,  'St  was  competent  for  the  complainant  to  have 
proceeded  against  the  mortgagors,  without  noticing  either  a  prior 
or  subsequent  incumbrancer.  The  rights  of  the  former  are  para- 
mount, and  those  of  the  latter  will  not  be  concluded,  unless  he  is 
made  apatly."  This  case  is  conclusive  to  show,  that  Silvia 
Dole,  though  she  may  be  a  proper,  is  not  an  indispensable  party. 

5.  In  Walker,  et  al.  v.  Hallett,w^  supra,  where  the  rights  of  in- 
fant defendants  were  concerned,  the  master  reported  that  it  was 
for  the  interest  of  the  defendants  to  sell  the  estate  in  separate  lots, 
if  it  can  he  conveniently  divided.  The  court  said,  the  master 
should  have  ascertained  whether  a  division  could  be  made,  and 
which  parcel  it  was  most  for  the  interest  of  the  defendants  to  sell, 
&c.;  that  he  should  have  reported  such  a  statement  of  the  evidence^ 
as  would  enable  the  court  to  judge  of  the  justness  of  his  findings, 
if  questioned  by  either  party.  The  report  of  the  master  in  the 
case  before  us,  does  not  conform  to  the  requirement  of  the  law  as 
laid  down  in  the  case  cited,  which  will  be  readily  perceived  with- 
out a  particular  notice  of  the  discrepancy. 

It  follows  from  what  has  been  said,  that  the  decree  must  be  re- 
versed, and  the  cause  remanded. 
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HERNDOX,  USE  OF  WOODWARD,  V.  TAYLOR. 

1  Wlien  siiil  is  brouirhi  on  a  proniir<«ory  rioip,  in  ilie  nain<*  "f  'lio  payee,  for  the 
ui>e  of  anollier,  and  ih  prodnci-d  inevidrnne  ni  the  trial,  it  oii|;lii  rii.l  lo  bo  ez< 
eluded,  iihliitiiirli  It  up|tcnrx,  fnini  an  iiidiir>'i-nient  np(i>i  il,  to  have  leen  xfaign. 
ed  t»  one  not  ci>nni-cted  with  the  suit  ;  tht!  lejrHt  presnmpiion  in  i>iich  a  case  is 
that  llic  note  has  been  returned  by  the  ashignee  lo  his  assignor. 

Writ  of  error  to  the  county  court  of  Benton  county. 

Assumpsit  by  Hemdon,  for  the  use  of  Woodward,  against 
Tayli)r,  on  a  prom.ssury  note  by  him  payable  to  Herndon. 

At  the  trial,  the  note  was  oflercd  in  evidence;  but,  it  appearing 
from  an  indorsement  upon  it,  to  have  been  assigned  by  Herndon 
to  one  Smith,  and  by  h.m  to  one  Francis,  the  note  was  excluded 
from  the  jury,  on  motion  oflhe  defendant.  The  plaintiff  here  as- 
signs th.s  as  error. 

Rice,  for  the  plaintiff  in  error,  cited  Pitts  v.  Keyser,  1  Stewart, 
154;  Dugan  v.  United  States,  3  Wheat.  182;  Evans  v.  Gordon, 
8  Porter,  142;  Grigsby  v.  I\'ance,  3  Ala.  Rep.  N.  S.  347. 

W.  B.  Martin,  contra. 

GOLDTHWAITE.  J.— T!i-  note  was  improperly  excluded 
in  this  case;  and,  even  if  it  had  been  before  the  jury,  would  not 
have  warranted  an  mfeivnce  that  the  plaint.ff  was  not  entitled  to 
sue.  When  a  note  is  in  the  pos^session  of  one  who  appears  to  have 
previously  transferred  it,  the  legal  presumption  is,  that  it  has  been 
regularly  return<'d  to  him.  [Pitts  v.  Keyser,  1  Stewart,  154; 
Dugan  V.  United  States,  3  Wheat,  182.J  This  is  a  presumption 
merely,  which  may  be  repelled  by  showing  the  legal  interest  to 
be  With  the  party  who  is  shown  on  the  note  as  its  assignee.  If 
the  person,  for  whose  use  this  suit  is  instituted,  is  the  bona  fide 
holder  of  the  note,  there  certainly  is  no  reason  why  he  may  not 
disregard  the  endorsements,  and  use  the  name  of  the  payee  for 
the  purposes  of  the  suit;  for  he  cannot  sue  in  his  own  name,  not 
being  an  indorsee. 

Judgment  reversed,  and  remanded. 
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BARROW,  ADM'R,  v.  PAGLES,  et  al. 

1.  Tlie  omission  to  aver  in  a  sc're  facias,  to  f-liow  cause  why  an  execution  should 
not  ist-ue  on  it  jinioinfni  which  hnd  hetn  jffiiincd  in  the  Sopreme  court,  that 
the  record  of  Iht  jitdgiticnt  remnined  in  the  inferior  court,  cannot  be  taken 
advantage  of  on  d  niiirrer,  as  ^|»«cial  diinuriers  have  been  abolished  by  sta- 
tute.  '       . 

Error  to  the  County  Couit  of  Mobile. 

Dargan,  for  plaintiff  in  error. 
Stanly,  contra. 

ORiiVIOND,  J. — This  case  is,  in  all  respects,  like  the  one 
between  the  same  parties,  [p.  422.]  except  ihat  it  is  not  alleged 
that  the  affirmance  ol'  the  judgtiient  by  the  supreme  court  ap- 
pears, by  the  cert.ficate  of  the  clerk.  But  the  omission  o^prout 
patet  per  recorduni,  can  only  be  taken  advantage  of,  by  special 
demurrer;  [1  Ch.tty's  Plead. ngs,  358;]  and  as  by  our  statute,  all 
special  demurrers  are  to  have  only  the  (fleet  of  general  demur- 
rers, it  results  that  the  om.ss.on  cannot  betaken  advantage  of. 
Nor  can  any  injury  possibly  n  suit  from  this  view,  inasmuch  as 
it  will  always  be  in  the  power  of  the  deiendant,  by  the  plea  of 
nul  tiel  record,  to  put  the  plaint.ff  ion  proof  that  there  is  such  a 
record  remaining  in  the  court,  out  of  which  the  scire  facias 
issues. 

Let  the  judgment  be  revei'sed,  and  the  cause  remanded. 
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LEWIS,  ET  AL.  BY  THEIR  NEXT  FRIEND,  V.  HUDSON,  AND 
ANOTHER. 

1.  SembU,  that  where  pere-mnl  property  'p  jrivcn  »n  iho  golf  an  t  »rparatf  a«>e  of  « 
feme  CJCer/,  she  iphv,  a»  inciiiem  losurli  nii  inlprrwi  jlixpdxe  iifil  bv  will;  and 
although  she  he  eiiiillrd  onlv  i<»  Ihr  pr  'fi's  He>iv!il>lc  fiom  the  eiijuvmpnl  of 
the  properiv,  she  mav,  under  an  auilmrtty  frum  hrr  donor,  dixlarc  who  shall 
enjfiv  It  after  her  dcHlh. 

2.  The  bill  allejfps  ihai  Iheperjmn  rniithd  to  a  lifr.rstaie  in  flavrs,  ip  prrailv  in. 
dehled, jiid2nieni!<  Hir  a  Ihrgi-  aniounl  hnvc-  been  rt'cuveri-d  Hjiiinsi  him,  and 
other  «uil8  are  <>iill  pcndinir;  hi-  ha^<  in>ide  no  assieiiineni  of  m-ich  vahiabia 
prnperty  ;  cnmpiainanis  have  bfcn  informed  iluil  he  is  pr»-p:irin2  to  remove  the 
•laven,  and  ihev  are  apprchrn!»ivp  they  will  be  levied  on,  pas«  into  the  handx  of 
Btrangrcr!»,  and  be  carried  without  iheS'iiip.  pn  that  they  will  li»(ie  ihrirriijh'a, 
or  l»e  compelled  to  assert  iheni  in  a  Ton  ig"  jiiricdietion  ;  thai  he  hH«  been  ar. 
rested  in  fJeorgja  on  several  ca.  $iik  .  ijivcn  lioiul  nnd  >rcnriiy  to  tnUe  the  in(>ol- 
Tcntoath,  tocomplv  wi  h  (he  condiiion  of  uhieh.  andobiitin  hiii  discharge,  he 
W'll  be  ciiinpelled  lo  doliver  up  ilio  slaves;  ih:»t  a  ihir't  person  has  inierpofiod  a 
claim  to  them,  which  ic  now  liii^iiied  wi'h  some  of  the  erediiors  of  the  person 
entitled  to  the  present  inlcre;*' :  H'ld,  ih;il  llie!«e aileea'ionnxh  iw  sueh  a  dan- 
gcr  of  [osH  of  I  lie  HJaveji.  an  to  Hii!liorii>c  a  coort  ol  equity  tu  cnuriain  a  bill  quia 
timet,  at  the  suit  of  tho!>e  entitled  in  reinaindcr. 

Writ  of  error  to  the  Court  of  Chancery  for  RjsscII  county. 

The  complainants  filed  their  original,  and  nn  amended  and 
supplemental  bill  against  the  defendants,  Jonathan  A.  and  Gran- 
berry  Hudson,  setting  forth  that  Anderson  Abercrombie,  of  the 

State  of  Georgia,  did,  on  the day  of  July,  1831,  convey  to 

Charles  Abercrombie  sundry  slaves,  (whose  names  are  particu- 
larly mentioned.)  "To  have  and  to  hold  to  him,  upon  trust  and 
confidence,  to  receive  and  pay  the  rents  and  hire  thereof  to  Mar- 
tha E.  Abercrombie,  to  her  sole  and  separate  use,  independent  of 
the  control  of  her  intended  husband,  and  during  the  natural  life 
of  her.  the  said  Martha  E."  On  the  fifteenth  of  August,  1831, 
Martha  E.  Abercrombie  intermarri(Kl  With  the  defendant,  Jona- 
than Hudson;  and  on  the  third  of  May,  1834,  she  made  her  last 
will  and  testament  in  writing,  ace  ird.ng  to  the  laws  of  Georgia, 
where  she  then  resided,  by  wh  ch  she  gave  tli'^  si  tves  in  ques- 
tion to  her  husband  for  life,  and  alter  that  event,  to  be  equally 
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divided  between  tiie  cii.ldren  of  Sarah  Ann  Lewis,  who  are  the 
complainants.  The  will  further  provided,  that  in  no  instance 
were  the  slaves  to  be  subject  to  'sale  lor  the  payment  ol'the  debts 
of  JonathunA.  Hudson. 

It  is  furtner  alleged,  that  the  testatrix  died  on  the  12th  of  June, 
1834,  without  issue,  leaving. her  vvJl  unrevoked  and  in  full  force; 
that  the  same  had  been  proved,  but  the  executor  had  since  died, 
and  no  administrator  had  been  appointed  to  succeed  him  in  the 
execution  of  the  will.  The  slaves  are  now  in  the  possession  of 
Jonathan  A.  Hudson,  in  the  county  of  Russell,  in  virtue  of  the 
deed  in  trust  for  JVIrs.  Hudson,  and  her  wtll  subsequently  made. 

The  complainants  allege,  that  Jonathan  A.  Hudson  is  greatly 
embarrassed,  that  suits  for  the  recovery  of  tljur  thousand  dollars 
and  upwards  have  been  instituted  aga.nst  h.m  in  the  circuit  court 
of  Russell;  that  they  are  informed  that  judgrrienls,  for  a  very 
large  amount  have  been  recovered  agaaist  him  in  the  circuit 
court  of  Montgomery,  as  well  as  m  Rurjsell;  that  writs  of  capias 
ad  satisfaciendum  have  been  sued  out  in  Georgia  against  him, 
for  a  sum  exceeding  two  thousand  dollars;  fai'ther,  that  he  has 
made  an  assignment  of  much  valuable  property. 

It  is  further  stated,  that  the  c  •iripla.nants  are  informed  that 
Jonathan  A.  Hudson  is  preparing  speed. ly  to  remove  the  slaves 
in  controversy:  further,  they  apprehend  that  executions  will  be 
levied  on  them,  and  they  will  thereby  pass  into  the  hands  of 
strangers,  and  be  carried  beyond  the  jurisdiction  of  the  State,  so 
that  the  complainants  will  entirely  lose  their  rights,  or  be  com- 
pelled to  prosecute  suits  abroad  for  their  recovery. 

In  the  amended  and  supplemental  b.ll,  it  is  stated  Jonathan 
Hudson  is  entirely  insolvent;  has  been  arrested  in  Georgia,  on 
several  writs  of  ca.  sa.,  and  has  entered  into  bond,  ior  his  ap- 
pearance to  take  the  benefit  of  the  act  for  the  rehef  of  insolvent 
debtors;  that  accord. ng  to  the  laws  of  that  State,  he  will  be  com- 
pelled to  deliver  up  the  slaves  in  question  in  order  to  obtain  his 
discharge.  It  is  further  stated,  that  Granberry  Hudson  has  in- 
terposed a  claim  to  these  slaves,  and  that  it  is  now  in  a  course  of 
litigation  in  the  circuit  court  of  Hussell,  between  him  and  some 
of  the  judgment  creditors  of  h.s  co  deti'ndants,  who  have  caused 
their  execut.ons  to  be  levied  on  them. 

The  bills  pray  that  process  may  issue,  &c ,  requiring  the  sei- 
zure of  each  of  the  slaves,  6tc.,  and  detain  them  in  cusLody  until 
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the  detendunts,  their  ngent,  «kc.,  shnll  give  b«»ijd  w.th  surety; 
conditioned  to  havelhem  torlhcoming  to  ab.de  the  decree  of  the 
court  in  the  premises.  An  order  was  maiiti  in  conformity  to  the 
prayer  of  the  bill,  the  slaves  seized  and  bond  given;  but,  after- 
wards, on  motion  of  the  defendants,  the  bond  was  d.scharged, 
and  the  bill  d.smisscd  for  want  of  equity,  at  the  costs  ot  the  next 
friend  of  the  complainants. 

Belsee  and  N.  Harris,  for  the  plaintifTs  in  error,  made  the  fol- 
lowing points : 

1.  A  court  of  equity  has  jurisdiction  in  order  to  protect  the  rights 
of  persons  entitled  to  personal  property  on  the  death  of  an  inter- 
mediate holder.  Th.s  jurisdiction  results  trom  the  ncctss.ty  of 
the  case,  and  because  a  court  ot  law  is  incompetent  to  act  effi- 
cient y.     [4  Dess.  Rep.  29  ] 

2.  The  ancient  doctr.ne  was,  that  one  entitled  to  a  remainder 
in  personal  estate,  might  compel  h.m,  in  whom  the  present 
interest  was  vested,  to  give  security  that  the  goods  be  forth- 
coming at  the  determination  of  his  right.  [4  Dess.  Rep.  29;  1 
Brown's  Ch.  Rep.  274;  1  P.  Wms.  l.j  But  by  the  more  modem 
rule,  the  law  has  been  relaxed  in  favor  of  the  person  having  the 
first  estate.  [1  Brown's  Ch.  Kep.  279;  3  P.  Wms.  Rep.  336;  2 
Paige's  Rep.  132.J 

3.  Where  there  is  reasonable  ground  for  apprehension  on  the 
part  of  the  remainder-man,  the  court  will  order  the  tenant  for  life 
to  give  security  ibr  the  property.  [2  Story's  Eq.  141;  4  Dess. 
Rep.  26;  2  iMcC.  Chan.  Rep.  36;  2  Paige's  Rep.  132;  1  Iixdell's 
Eq.  Rep.  134;  6  Ves.  Rep.  172;  Meek's  Sup.  68,  §  15.J  Again: 
the  complainants  are  infants,  and  entitkd  to  tlie  special  protection 
of  a  court  of  chancery. 

No  counsel  appeared  for  the  defendants  in  error. 

COLLIER,  C.  J.— It  is  perfectly  clear,  that  the  deed,  by 
which  the  slaves  in  question  were  conveyed  by  Anderson  Aber- 
crombie  in  trust  for  Martha  E.,  cr(;ated  an  estate  to  litr  sole  and 
separate  use;  in  tact,  it  asserts,  in  terms  most  cxplic.t.  that  such 
was  the  intent.on  of  the  donor.  Th.s  iK.ngthe  cuse.  it  was  com- 
petent tor  her  to  d.sposc  of  them  by  w,ll,  [lit  iily  v.  Ph. lips,  2 
Atk.  Rep.  49;  Ross  v.  Ewer,  3  id.  160;  3  Bro.  C.  C.  «.]    In  Rich 
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V.  Cockel,  [9  Ves.  Rep.  369,J  the  instrument  expressed  a  trust  for 
the  se])arate  use  of  the  wife,  without  adding  any  power  of  dispo- 
sition by  deed,  will  or  other  writing.  The  Lord  chancellor  held, 
that  as  incident  to  such  an  interest,  she  might  dispose  of  it  by 
will.  That  although  a  married  woman  cannot,  in  contemplation 
of  law,  make  a  valid  will,  yet  if  she  executes  a  writing,  purporting 
to  be  a  will  of  her  separate  property,  a  court  of  equity  will  treat 
it  as  such,  and  require  it  to  be  proved  in  the  proper  court  before 
they  will  pronounce  upon  it;  and  probate  will  be  granted  with- 
out the  assent  of  the  husband.  [VVagstatf  v.  Smith,  9  Ves.  Rep. 
520.]  Whether,  in  the  present  case,  the  donee  took  such  an  in- 
terest in  the  slaves  as  would  authorize  her  to  dispose  of  them  by 
will,  we  need  not  inquire;  for,  conceding  that  she  was  only  entitled 
to  their  hire  or  earnings  during  her  own  life,  she  was  expressly  au- 
thorized by  the  donor  to  declare  by  will,  in  whom  they  should 
vest  after  her  death.  Without  adding  more  on  this  point,  we 
will  proceed  to  inquire  whether  the  facts  disclosed  in  the  bill, 
warrant  the  interference  of  chancery  for  the  protection  of  the 
complainant's  rights. 

'  Where  a  specific  legacy  is  given  to  one  for  life,  and  after  his 
death  to  another,  the  legatee  in  remainder  was  formerly  entitled,         i 
in  all  cases,  to  come  into  a  court  of  equity,  and  have  security  from        d 
the  tenant  for  life  for  the  delivery  of  the  legacy  to  the  remainder-       || 
man.     But  the  modern  rule  is  not  to  entertain  such  a  bill,  unless 
there  be  some  allegation  and  proof  of  waste,  or  of  danger  of 
waste  of  the  property.     Without  such  ingredients,  the  remainder- 
man is  only  entitled  to  have  an  inventory  of  the  property  be- 
queathed to  him,  so  that  he  may  be  enabled  to   identify  it;  and 
when  his  absolute  right  accrues,  to  enforce  its  due  delivery.     [1 
Story's  Eq.  502;  Foley  v.  Burncll,  1   Bro.  (  h.  Rep,  379;  Slan- 
ning  V.  Style,  3  P.  Wins.  Rep.  330;  Covenhoven  v.  Shuler,  2 
Paige's  Ch.  Rep.  132.] 

Mr.  Justice  Story  says,  in  all  cases  "where  there  is  a  future 
right  of  enjoyment  of  personal  property,  courts  of  equity  will  now 
interpose,  and  grant  a  relief  upon  a  bill  quia  timet,  where  there 
is  any  danger  of  loss  or  deterioration,  or  injury  to  it  in  the  hands 
of  the  party  who  is  entitled  to  the  present  possession.  [2  Story's 
Eq.  140-1-2-3,  and  note  1;  Randolph's  adm'rx  v.  Kinney,  &c,, 
3  Rand.  Rep.  397;  Latimer,  et  al.  v.  Elgin,  et  al.  4  Dess.  Rep. 


JANUARY  TERM,  1344  4«7 


Lewis,  et  al.  by  their  next  friend,  t.  Hudaon,  and  another. 


28^9-30;  1  Eq.  Cases  Ah.  380;  Fcame  on  Rem.  414-15;  Mad. 
Ch.  218;  Lamb  v.  VVragg  &  Stewart,  8  Porter's  Hep.  83.] 

The  grounds,  upon  which  the  interposition  of  e«iu.ty  is  asked 
in  the  case  before  us,  are — 1.  That  the  person  entitled  to  a  life 
estate  in  the  skives,  is  greatly  embarrassed  with  debts,  and  judg- 
ments for  a  large  amount  have  been  recovered  against  him,  and 
suits,  for  the  recovery  of  more  than  four  thousand  dollars,  are 
still  pending.  2.  He  has  made  an  assignment  of  much  valuable 
property.  3.  The  complainants  have  been  informed,  that  he  is 
preparing  speedily  to  remove  the  slaves  in  question.  4.  They 
are  apprehensive  that  executions  will  be  levied  on  them,  and  they 
will  pass  into  the  hands  of  strangers  and  be  carried  without  the 
State,  so  that  the  complainants  Will  lose  their  rights,  or  be  com- 
pelled to  sue  abroad  for  their  recovery.  5.  That  Jonathan  A. 
Hudson  is  entirely  insolvent — has  been  arrested  in  Georgia  on 
several  writs  of  capias  ad  satisfaciendum — has  given  bond  for 
his  appearance  to  take  the  benefit  of  the  act  for  the  relief  of  in- 
solvent debtors;  and  accord. ng  to  the  laws  of  that  State,  will  be 
compelled  to  deliver  up  the  slaves  in  controversy  in  order  to  ob- 
tain his  discharge.  6.  That  Cranberry  Hudson  has  interposed 
a  claim  to  them,  which  is  now  in  a  course  of  litigation  between 
him  and  some  of  the  judgment  creditors  of  his  co-defendant,  in 
the  circuit  court  of  Russell. 

Whether  the  bill,  as  originally  filed,  was  such  as  authorized  the 
precautionary  or  preventive  redress  which  it  sought,  we  will  not 
inquire,  as  we  think,  what  is  called  the  amended  and  supplemen- 
tal bill,  presents  a  proper  case  for  equitable  interference.  In  the 
posture  in  which  the  case  comes  belore  us,  we  must  take  all  the 
allegations  of  the  complainant  to  be  true  This  being  the  case, 
"we  are  to  suppose  that  Jonathan  A.  Hudson  is  insolvent — has 
been  arrested  on  ca.  sas.  in  Georgia — has  given  bond  to  take  the 
insolvent  oath,  and  that  the  laws  of  that  State  are  such  as  they 
are  alleged  to  be.  It  cannot  be  intended  that  the  bond  was  giv- 
en merely  to  obtain  a  temporary  discharge  from  confinement; 
and  it  is  quite  as  fair  to  infer  that  the  principal  obligor  contem- 
plated a  literal  performance  of  its  condition,  as  that  it  was  his  pur- 
pose to  satisfy  the  execution  by  the  payment  of  the  money.  In 
fact,  the  latter  presumption  cani.ot  be  indulged  consistently  with 
the  idea  of  insolvency.  The  execution  of  the  bond,  when  con- 
sidered in  reference  to  the  laws  of  Georgia,  is  equivalent  to  an 
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avowal  of  intention  to  remove  the  slaves  into  that  State,  that  they 
might  be  there  sold  for  the  payment  of  the  obligor's  debts.  The 
allegation  on  this  point  shows,  that  the  rights  of  those  in  remain- 
der are  in  jeopardy,  and  requ.re  protection. 

Again:  the  assertion  ol  a  right  to  the  slaves,  by  G.  Hudson, 
and  the  litigation  thereof  Witli  the  judgment  creditors  of  his  co- 
defendant,  is,  in  itself,  a  strong  Circumstance  in  favor  of  the  relief 
sought.  But  whether  this,  and  the  grounds  stated  in  the  original 
ball,  are  sufficient  to  sustain  the  jurisd.ction  of  the  court  of  chan- 
cery, is  an  inquiry  which  we  need  not  make;  coupled  with  the 
ground  already  noticed,  they  detract  nothing  from  its  force,  but 
greatly  strengthen  and  support  it.  It  follows  from  what  has  been 
said,  that  the  chancellor  erred  in  dismissing  the  bill  tor  the  want 
of  equity.  HiS  decree  is,  consequently,  reversed,  and  the  cause 
remanded. 


COBB  V.  FORCE,  BROTHERS  &  CO. 

1.  It  is  irregular  to  join  Jwo  distinct  matters  orabatement  in  the  fame  pica,  and 
such  a  plea  is  bad  on  demurrer, 

2.  In  an  allachmeni  by  oHe  non-resident  apainst  another,  the  affidavit  should 
show  that  IhedefendanI  iias  not  sufficient  prnpcrty  within  the  Slate  of  his  re- 
sidence to  answer  the  debt,  wjihm  ihe  l>clief.  as  well  as  witliin  the  knowledge 
of  the  person  making  tlie  affidavit ;  and  such  a  defect  is  sufficient  to  abate  the 
attachment,  when  pleaded. 

Weit  of  error  to  the  Circuit  Court  of  Randolph  county. 

Assumpsit  on  two  promissory  notes.  The  suit  was  commenced 
by  attachment.  The  affidavit  was  made  by  an  agent,  who  swears 
that  the  defendant  is  a  non-resident,  and  that  he  has  not  within 
the  State  of  hiS  residence,  w.thin  the  knowledge  of  the  affiant, 
sufficient  effects  whereof  to  sat.si'y  the  debt,  &c. 

The  bond  for  the  attachment,  is  of  the  same  date  with  that  pro- 
cess, and  is  approved  by«Wm.  H.  Cunningham,  clerk." 
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The  defendant  pleaded  two  pleas  :n  abatemenL  The  first 
craves  oyer  of  the  attachment  and  atfidav.t,  and  thtn  asserts,  that 
on  the  identical  ilay  that  the  first  was  issued,  b«.>th  plaint. (f  and 
defendants  were  nun-residents;  that  no  bond  was  approved  be- 
fore the  issuance  ol  the  attachment  in  the  manner  required  by  the 
statute,  i.  e.,  the  plea  negatives  all  the  requirements  of  the  sta- 
tute; also,  that  no  affidavit  was  m.ide  in  the  terms  of  the  statute,  i.e^ 
the  plea  negatives  all  the  requirements  of  the  statute.  The  second 
plea  craves  oyerm  l.ke  manner,  but  extends  only  to  the  affidavit 
The  plaintiffs  demurred  to  these  pleas,  and  the  demurrer  being 
sustained,  the  defendant  refusing  to  plead  over  after  judgment  of 
respondeas  ouster,  final  judgn»cnt  was  rendered. 

The  overruling  of  these  pleas  is  now  ass.gned  as  error. 

S.  F.  Rice  and  W.  B.  Martin,  for  plaintiffs  in  error,  cited 
Clay's  Digest,  57,  §  9,  and  ins.sted, 

1.  That  the  affidavit  was  bud,  inasmuch  as  it  does  not  allege 
that  the  defendant  had  no  effects,  in  the  Slate  of  his  residence, 
wherewith  to  satisfy  the  plaintiffs'  debt,  within  the  belief  of  the 
affiant,  as  well  as  within  h.s  knowledge. 

2.  That  it  did  not  appear  that  the  bond  was  approved  by  the 
clerk  of  the  circuit  court,  before  the  issuance  of  the  attachment 

Heydenfeldt  and  T.  A.  Walker,  contra,  argued  that  both 
of  the  pleas  were  double,  the  Sfjlt.ng  out  two  d  stnct  causes  of 
abatement  but  one  of  them,  the  omission  to  approve  the  bond,  is 
immaterial;  and  the  other  is  purely  technical. 

GOLDTHVVAITE,  J.— 1.  The  pleas  in  this  case  show,  that 
the  attachment  was  sued  out  under  the  Dili  suction  of  the  act  of 
1833.  That  extends  the  btmefits  of  the  general  attachment  law, 
to  non-resident  creditors,  but  provides  also,  that  such  ♦•shall  give 
good  and  sufficient  security,  res.d.ng  w.thin  the  State,  to  be  ap- 
proved of  by  the  judge  of  the  county  court,  where  the  property 
or  effects  may  be,  or  by  any  judge  or  clerk  of  the  circuit  court, 
for  the  amount  and  w.th  the  l.ke  cond.t-on  as  required  in  other 
cases;  and  that  in  add.t.on  to  the  oath  now  required  by  law,  such 
non-rcs.dtnt  pla.ntifli  h  s  ag(  nt  or  attorney,  before  obtaining  such 
attachment  as  is  author.scd  by  tli.s  act  shall  swear  that  the  de- 
fendant, against  whom  such  attachment  is  sued  out  has  not  suffi- 
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cient  property  within  the  State  of  the  residence-  of  the  defendant, 
within  the  knowledge  or  belief  of  such  non-resident  plaintiff,  his 
agent  or  attorney,  where  from  to  satisfy  such  debt  or  demand. — 
[Clay's  Digest,  57,  §  9.] 

We  think  the  first  plea  presents  two  distinct  grounds  of  de- 
fence, if  we  consider  the  alh^gatic^is  as  setting  up  an  entire  omis- 
sion to  give  the  bond  required  by  statute,  and  this  is  the  view  we 
take  of  it,  because  no  oyer  is  asked  of  the  bond  which  appears  in 
the  record.  It  then  sets  up  as  a  defence,  two  distinct  facts.  1. 
That  there  is  no  sutlicient  alRdavit;  and  2d,  that  there  is  no  bond 
whatever.  The  first  of  these  objections,  if  true,  is  a  fatal  defect, 
but  the  second,  conceding  it  to  be  also  true,  could  be  obviated  by 
giving  a  sutficient  bond.  If  then,  an  issue  was  taken  on  this  plea, 
and  a  sufficient  affidavit  shewn,  but  no  bond  whatever,  it  would 
be  difficult  to  say  wliat  the  finding  or  judgment  should  be.  The 
rule  is,  that  a  plea  is  double,  when  it  states  two  or  more  facts, 
either  one  of  which  would  constitute  a  defence.  [Chitty's  Plead. 
231,  447.} 

2.  The  second  plea,  however,  is  good,  for  it  applies  only  to 
the  affidavit,  and  shows  a  fatal  omission  of  a  material  require- 
ment of  the  statute.  It  was  considered  as  essential,  that  the  par- 
ty suing  out  the  attachment,  should  state  his  want  of  belief,  as 
well  as  his  want  of  knowledge,  that  the  defendant  had  sufficient 
property  to  answer  the  debt,  within  the  State  of  his  residence. — 
Indeed,  it  may  well  be  presumed,  that  actual  knowledge  of  the  en- 
tire solvency  and  ability  of  a  non-resident,  to  meet  his  debts, 
would  scarcely  protect  him  from  this  process,  if  it  could  be  easi- 
ly evaded  by  substituting  an  agent  Without  such  knowledge;  if 
this  agent  was  not  also  required  to  state  an  absen6e  of  all  belief  of 
the  fact. 

As  the  court  below  erred  in  overruling  the  second  plea,  the> 
judgment  is  reversed,  and  the  cause  remanded. 
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HOGAN  V.  CARR  «Si  ANDERSON. 

1.  Upon  the  hirer  or  a  slave  rcrusir.g  to  provide  necessary  medical  attendanee 
for  the  slave,  and  InsiAiing  on  liix  labunng  when  pliyuicully  unable  to  do  so, 
the  owner  may  take  possession  of  the  flave  for  (he  purpoi^e  of  having  medical 
aid  afforded  hira;  and  upon  the  rcfonal  of  the  hirer  again  to  receive  the  slave 
when  restored  to  health,  so  &s  to  be  able  to  work,  the  entire  amount  of  the 
hire  is  recoverable. 

Ereor  to  the  County  Court  of  Marengo. 

Assumpsit  by  the  plaintiff  against  the  defendants  in  error,  on 
a  promissory  note. 

Upon  the  trial  of  the  cause,  it  was  proved  that  the  note  sued 
on,  was  given  for  the  hire  of  a  slave,  for  one  year,  to  the  defend- 
ant Carr;  and  the  defence  was,  that  the  plaintiff  took  the  slave  out 
of  the  possession  of  Carr,  ab(jut  five  months  before  the  expiration 
of  the  year,  for  which  he  was  hired. 

The  plaint.ff.  in  excuse^  offered  to  prove  that,  in  consequence 
of  mal-treatnicnt  by  Carr.  the  slave  was  unable  to  continue  at 
work,  and  required  rest  and  immediate  medical  attention.  And 
further,  offered  to  prove  by  physicians,  who  were  called  at  the 
request  of  plaintiff  and  Carr,  that  to  continue  the  slave  at  work, 
in  his  then  situation,  would  be  at  the  extreme  hazard  of  one  of 
his  legs,  and,  perhaps,  of  his  life;  and  that  they  so  stated  in  the 
presence  of  Carr.  That  the  slave  was  scarcely  able  to  stand 
from  extreme  physical  debility;  and  that  notwithstanding  this, 
the  defendant  Carr  refused  to  call  in  medical  aid,  or  to  give  the 
slave  rest,  and  declared  he  would  continue  him  at  work  without 
regard  to  the  consequences.  The  plaintiff  further  offered  to  prove, 
that  he  retained  the  slave  only  so  long  as  was  becessary  for  me- 
dical treatment;  and  that  so  soon  as  he  was  pronounced  able  to 
work  by  the  attending  physician,  he  was  tendered  to  Carr,  who 
refused  to  receive  him.  The  plaintiff  further  offered  to  prove, 
that  Carr  was  insolvent.  All  of  wh  ch  evidence  the  court  re- 
jected; and  charged  the  jury,  that  the  contract  of  hire  was  en- 
tire, and  that  the  plaintiff,  having  put  an  end  to  it  by  taking  the 
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slave  away  without  the  consent  of  Carr,  before  the  expiration  of 
the  period  lor  which  the  slave  was  h.red,  he  could  not  recover 
any  th.ng. 

The  jury  found  for  the  defendants;  and  the  plaintiff  now  as- 
signs for  error — 1.  The  rejection  of  the  testimony.  2.  The 
charge  of  the  court. 

Peck  &■  Clarke,  for  plaintiff  in  error. 

ORMOND,  J The  hire  of  a  slave,  for  a  stipulated  period, 

is  a  purchase  of  the  services  of  the  slave  for  that  t.me,  the  rever- 
sionary interest  remaning  in  the  owner.  The  hirer,  in  addition 
to  the  express  contract  of  the  parties,  which,  in  general,  only  pro- 
vides for  the  pr.ce  and  time  of  service,  impliedly  stipulates,  that 
he  will  treat  the  slave  humanely,  and  provide  lor  his  necessary 
wants.  That  in  sickness,  he  will  provide  necessary  medical  aid, 
and  will  not  require  him  to  labor  when  physically  unable  to  do 
so.  In  the  case  of  a  hired  horse,  it  has  been  held,  that  after  the 
animal  is  exhausted,  and  has  refused  its  leed,  the  hirer  is  bound 
not  to  use  it;  and  if  he  does,  and  the  horse  is  injured,  it  .s  a  viola- 
tion of  the  baJ.n3nt,  for  wh  cli  thj  h.rer  .s  respjns  bb.  [1  Niel 
Gow.  1  ] 

The  conduct  of  the  defendant,  in  refusing  to  piovide  the  neces- 
sary medical  aid,  and  in  requir.ng  the  slave  to  labor  when  physi- 
cally unable,  was  a  violation  ol"  the  contract  of  hirmg,  and  being 
an  injury  to  the  reversion,  author.zes  the  owner  to  rescind  the  con- 
tract, and  repossess  himself  peaceably  of  the  slave,  or  to  consider 
the  contract  as  still  subSiSting,  and  supply  the  necessary  wants  of 
the  slave  himself. 

In  Rasco  and  Brantley  v.  Willis,  [5  Ala  Rep.  38,]  we  held, 
that  if  a  hired  negro  was  employed  by  the  hirer  in  such  dishonest 
pursuits  as  necessar.ly  to  iamJianze  him  to  the  commission  of 
crime,  and  to  debauch  his  morals,  that  the  owner  might  rescind 
the  contract,  and  resume  the  possession  of  his  slave;  the  ground 
of  the  dec.sion  being  the  injury  to  the  reversion,  and  the  violation 
of  the  implied  st.pulution,  that  the  slave  should  be  en)ployed  in 
some  honest  pursuit.  That  the  conduct  of  the  hirer,  in  this  case, 
was  a  violation  of  his  contract,  and  threatened  the  destruction  of 
the  reversionary  interest,  is  obvious  Irom  the  mere  statement  of 
the  case. 
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Ill  Gibson  v.  Andrews,  [4  Ala.  Rep.  CO,]  it  was  held,  that  the 
master  was  under  both  a  moral  and  legal  obligation  to  sup|)ly  the 
necessary  wants  of  his  slave.  That  this  duty,  which  he  owed  both 
to  the  slave  and  the  community,  he  could  not  absolve  himself 
from  by  voluntarily  permitting  the  slave  to  be  absent  from  him, 
unless  he  provided  some  one  to  stand  in  the  relation  of  master  to 
him:  and  in  that  case,  he  was  held  liable  for  necessary  medical 
services  rendered  to  the  slave,  who  was  abandoned  by  the  hirer. 

Here,  although  the  slave  was  not  abandoned  by  the  hirer,  he 
refused  to  cull  in  necessary  medical  aid,  and  required  him  to  la* 
bor,  though  physically  unable.  It  is  not  necessary  to  inquire  whe* 
ther,  in  this  c.ise,  as  in  the  one  just  cited,  the  owner  would  have 
been  liable  for  medical  services  furnished  without  his  request; 
as  it  is  perfectly  clear,  that  upon  the  refusal  of  the  hirer  so  to  do, 
he  had  the  right  to  take  the  possession  of  the  slave  for  the  pur- 
pose of  having  medical  aid  afforded  to  him. 

In  this,  it  is  difficult  to  see  how  the  hirer  could  be  prejudiced, 
as  the  owner  was  merely  doing  that  which  the  hirer  was  under 
a  legal  and  moral  obligation  to  have  done  himself. 

•We  have  shown  that  the  violation  of  the  implied  stipulations  of 
the  contract,  authorized  the  owner  to  rescind  it,  when,  according 
to  the  decision  in  Rasco  &  Brantley  v.  Willis,  he  would  have 
been  liable  for  the  sei-vices  actually  performed  according  to  the 
rate  agreed  on.  We  think,  however,  he  might,  if  he  chose,  elect 
to  cons.der  the  contract  as  still  subsisting,  by  returning,  or  offer- 
ing to  return,  the  slave  as  soon  as  he  was  able  to  labor. 

This  right  the  hirer  could  not  defeat  by  refusing  to  receive  the 
slave  when  tendered.  An  offer  to  do  an  act,  is  equivalent  to  a 
performance,  where  the  thing  to  be  done  is  prevented  by  the  party 
to  be  benefitted  by  it. 

The  result  of  this  examination  is,  that  the  court  erred  in  its 
charge  to  the  jury,  as  well  as  in  the  rejection  of  the  testimony  pro- 
posed to  be  given  in  evidence;  and  its  judgment  is,  tlicrefore,  re- 
versed, and  the  cause  remanded. 
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MANSOxNY  AND  McLOSKY  v.  TOULMLN. 

1.  TheacI  fif  1833.  which  authorises  an  ofSnor  levyinff  an  allachmenf,  fo  require 
tlie  pUin' iff  i.'iertiii  to  exeo-i'e  i  hoid  fur  his  inilcmirtv,  shuiiltl  ii  itfterwards 
appear  ihnl  thr  pnipcrlv  levnd  on  dui-s  ri<it  hclnnjr  in  ihf  defendant,  doen  not 
give  to  the  iibMiref  a  siirnniMrv  remedy  "n  the  bond;  aTid  the  slutntes  ol  1807 
and  1827,  in  rrspect  Ik  1»  -nds  given  npnn  the  levy  of  an  execution,  canii  pt,  by 
Consiruclion,  iipply  to  the  case. 

Writ  of  error  to  theC.rcj't  Court  of  .MobJc. 

This  vv.is  a  sainm  iry  proc^ied  ng  by  not!co,  under  tlio  statute, 
at  the  su.tof  the  d(^fer)d;iiit  ;n  error,  agi  nsi  the  pla.nt.trs  as  obli- 
goi-s,  in  a  bond  of  indenin  ty.  It  ;s  shown  by  the  record,  that  the 
pla.nl  ffs  in  error  c;ius;jd  three  sevoral  org  nal  attachments  to  be 
issued  agimst  the  estate  of  George  Ha rr.ngton,  all  of  which  they 
placed  in  the  hands  of  the  defendant,  as  the  sher.ff  of  Mobile,  to 
be  executed.  As  an  inducement  to  levy  the  same,  the  plaint.ffs 
executed  a  bond  to  the  defendant,  conditioned  to  save  him  harm- 
less aga  nst  any  action  or  actions,  that  m  ght  be  brought  for  levy- 
ing the  attachments  on  the  goods  and  etfjcts  in  the  store,  then 
lately  occupied  by  Hirraigtt)n.  The  levy  was  made,  but  the 
goods  attached  wore  sold  under  attachments  previously  levied, 
and  no  part  of  the  proceeds  had  been,  or  would  be,  appropriated 
to  the  payment  of  the  debt  claimed  by  the  pla  nl.fls.  A  recove- 
ry had  been  had  agiinst  the  sher.ff  tor  the  conversion  of  the  goods, 
by  persons  wholly  d.sconnected  w.th  any  of  the  su.ts,  on  the 
ground  that  they  were  the.r  property. 

The  record  is  voluminous,  and  presents  other  questions,  but 
enongh  has  been  recited  to  make  the  opinion  of  the  court  intelli- 
gible. A  judgment  was  rendered  in  favor  of  thj  sher  ff,  lor  the 
value  of  the  goods  se.zed  by  him,  togjt.ier  w.th  costs,  &c. 

Stewart,  for  the  plaintiffs  in  error. 
Campbell,  for  the  defendant  in  error. 

COLLIER,  C.  J.— The  twelfth  section  of  the  act  of  1833, 
"concern.ng  attachments,"  enacts,  Wiienever  an  officer  may  be 
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required  to  levy  an  attachment,  he  mny  require  the  plaint. ff.n  the 
same,  to  execute  to  him  a  bond  of  indemn.ty  for  h  s  sccur.ty,  if  it 
should  afterwards  appear  that  the  property  levied  on  docs  not 
belong  to  the  defendant.  [(,!ay's  Dig.  58.]  The  sixteenth  sec- 
tion of  the  act  of  1807,  concerning  executions,  &.r.  provides  that 
where  a  doubt  shall  arise,  whether  the  right  of  property  levied 
on  by  execution,  is  in  the  debtor,  the  sher.fTmay  apply  to  the 
plaint.ff,  his  attorney,  &c.  for  his  bond,  with  good  security,  for 
indemnification  for  the  sale  of  the  property  se.zed,  &c.  [Clay's 
Dig.  210.J  By  the  first  section  of  the  statute  of  1827,  it  is  en- 
acted, that  vvhen(?ver  a  slier  ff,  coroner  or  constable,  takes  from 
the  plaint  ff  n  an  execution,  a  bond  indemnify  ng  h.m  for  levying 
or  selling  property,  the  title  to  wh.ch  is  doubtful  or  d.sputed,  if 
suit  is  inst.tuted  against  him  or  any  of  his  de|  uties,  for  making 
such  levy  or  sale,  he  m:iy  give  not  ce  to  the  principal  and  sure- 
ties in  the  bond,  of  the  pendency  of  the  suit,  whose  duty  it  shall 
be  to  defend  the  same,  and  a  judgment  for  the  same  amount, 
shall  be  remlered  by  the  court,  on  motijjn,  in  favor  of  the  sheriflf*, 
coroner,  or  constable,  ag.iinst  the  princi))al  and  surety  in  the  bond, 
as  may  be  obtained  by  the  parly  suing  such  shenfli  &c.  [Clay's 
Dig.  213.] 

The  acts  of  1807,  and  1827,  apply  in  terms  where  property 
has  been  levied  on  by  execution.  In  fact,  both  those  enactments 
relate  to  the  final  process,  the  protection  of  sheriffs,  6cc.  and  it  is 
clear,  as  well  from  their  titles  as  subject  matter,  were  not  intend- 
ed to  embrace  ong  nal  attachments.  If  ih  s  were  a  question  of 
doubt,  the  act  of  1»33  would  lum  sh  a  persuas.ve  argument  in 
favor  of  our  conclusion.  Fur  it  may  be  asked,  why  was  this 
statute  enacted,  if  those  of  ati  earlier  diite  subserved  the  same 
purpose?  It  shows  that  the  leg  slature  supposed  that  the  mat- 
ter for  which  It  provides,  was  a  casus  omissus  in  its  previous  en- 
actm-rits. 

If  the  language  of  the  act  of  1827,  could  by  a  l.beral  construc- 
tion bo  held  to  extend  to  a  levy  or  sde  under  attachment,  yet  the 
act  of  1833,  in  authors  ng  a  b.»nd  of  lulcMiinly  to  Imj  required  by 
the  olfici-r  levyng  an  attachmi  nt,  w  thoui  prov.d  ng  a  sunmiary 
remedy  by  express  en  ictnient,  <»r  reference  to  the  act  of  1827, 
cannot  be  held  to  have  adopted  i(  by  imp!  c  U.on.  The  om.s- 
sion  to  provide  the  mode  of  proceeding  ,n  such  cuscs,  s.rvts  ra- 
ther to  show  that  it  was  not  mtended  that  any  other  than  the  or- 
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dinary  common  law  remedies,  should  be  adopted.  VVhclher  sta- 
tutes affording  a  summary  remedy,  should  not  be  strictly  con- 
strued, it  is  unnecessary  to  inquire. 

It  follows  from  what  has  been  said,  that  the  obligee  cannot  re- 
cover on  the  bond  in  the  case  before  us,  by  adopting  the  remedy 
prescribed  by  the  statute  of  1827.  Whether  the  facts  stated  in 
the  record,  interpose  a  bar  to  an  action  prosecuted  in  the  usual 
form,  it  will  be  time  enough  to  determine  when  such  an  action 
shall  have  been  brought,  and  the  case  is  presented  for  our  de- 
cision. 

We  have  only  to  add,  that  the  judgment  is  reversed. 


McBARNETT  AND  KERR  v.  BREED. 

1.  When  a  sail  is  commenced  by  one  for  llie  nsc  of  anollier.  in  a  justice's  court, 
and  an  appeal  is  taken  by  (lie  plainliff,  it  is  no  defect,  i/  the  name  of  the  nomi. 
nal  party  is  omitted  in  the  appeal  bond. 

2.  The  surety  in  an  appeal  bond  is  only  liable  to  the  extent  of  the  penalty  of  the 
bond,  and  when  that  is  only  5  25.100  dollais,  this  court  \v\]\  judicially  notice 
that  the  costs  must  exceed  thai  pum.  Ii  willtlirrcfore  correct  the  judgment 
as  a  clerical  mis-entry,  and  amend  it  so  as  to  render  judgment,  agdinsl  principal 
and  surety,  for  the  costs,  not  exceeding  the  pe.ialty,  and  for  llic  excess  against 
the  principal  only,  at  the  costs  of  the  jilaintiff  in  error. 

Writ  of  error  to  the  Circuit  Court  of  Randolph  county. 

This  case  was  commenced  in  a  justice's  court,  in  the  name  of 
Frazier,  for  the  use  of  McBarnett,  against  Breed.  The  defend- 
ant had  judgment  in  that  court,  and  recovered  2  dollars  and  68  3-4 
cents  for  his  costs.  McBarnett  appealed  to  the  circuit  court,  and 
executed  a  bond,  in  the  penalty  of  5  25-100  dollars,  with  the  con- 
dition prescribed  by  statute,  with  Kerr  as  his  surety.  In  this 
bond,  the  suit  is  described  as  one  by  jMcBarnett  v.  Breed,  and 
Frazier's  name  is  entirely  omitted.  In  the  circuit  court,  the 
judgment  was  also  for  the  defendant,  and  is  entered,  that  he  re- 
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cover  of  the  plaintifi",  and  Kerr,  as  his  surety  on  the  appeal  bond, 
his  costs  of  suit. 

McBarnett  and  Kerr  now  prosecute  the  writ  of  error,  and 
assign — 

1.  That  the  court  erred  in  rendering  judgment  against  Kerr 
on  the  state  of  facts  disclosed  by  the  record. 

2.  In  rendering  any  judgment  against  Kerr  on  the  record. 

S.  F.  Rice,  for  the  plaintiffs  in  error,  insisted — 

1.  That  the  bond  was  not  a  statutory  bond,  in  consequence 
of  the  omission  of  Frazier's  name  as  plaintiff  in  the  suit;  therefore, 
no  judgment  can  be  given  on  the  bond.  [Quinn  v.  Adair,  4  Ala. 
Rep.  N.S.315.] 

2.  The  judgment  against  the  surety,  under  no  circumstances, 
could  properly  have  been  for  more  than  the  penalty  of  the  bond; 
and  the  court  knows,  judicially,  that  the  costs  of  such  a  suit  must 
exceed  the  penalty  inserted  in  this. 

W.  B.  Maktin,  contra. 

GOLDTHWAITE,  J.— 1.  The  omission  to  set  out  in  the  ap- 
peal bond,  that  the  suit  was  in  the  name  of  Frazier  for  the  use  of 
McBarnett,  is  a  matter  of  no  importance  whatever,  because  the 
latter  is  to  be  considered  as  the  actual  plaintiff,  and  is  the  only  one 
who  could  enter  into  the  bond  for  the  appeal.  This  will  seem 
entirely  clear  when  our  statute,  providing  that  a  suit  shall  not 
abate  in  consequence  of  the  death  of  a  nominal  plaintiff,  is  consid- 
ered.    [Clay's  Digest,  313,  §  3]. 

2.  In  Quinn  v.  Adair,  [4  Ala.  Rep.  N.  S.  315,]  we  held,  that 
the  statute,  requiring  the  party  appealing  from  a  justice's  judg- 
ment to  give  bond  and  security  for  the  appeal,  applied  as  well  to 
the  plaintiff  as  to  the  defendant;  but  as  the  penalty  of  the  bond  is 
only  to  be  in  double  the  amount  of  the  judgment  below,  it  is  evi- 
dently, in  most  cases,  a  very  iusufficient  security.  The  circum- 
stance that  it  is  so,  will  not,  however,  warrant  us  in  saying,  that 
the  surety  can  be  made  liable  beyond  the  penalty  of  the  bond. 
Here,  the  penalty  is  only  for  5  25-100  dollars;  and  although  the 
judgment  does  not  state  the  amount  of  the  costs,  we  feel  obliged 
judicially  to  notice,  that  they  must  necessarily  exceed  that  sum. 

The  proper  judgment,  m  this  case,  would  have  been,  that  the 
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defendant  recover  of  the  plaintiff  and  Kerr,  his  security  in  the  ap-. 
peal  bond,  the  costs  of  this.suit,  not  exceciding  the  penahy  of  the 
bond;  and  if  the  sanao  shall  bo  ibund  to  exceed  the  said  penalty, 
then  the  excess  beyond  of  the  said  plaintifi'  As  this  judgment  is 
a  clerical  m  s-entry,  vvh!ch,  under  the  statute,  [(lay's  Digest, 
322,  §  54.J  could  have  been  amended  by  appKcalion  to  the  court 
below  the,  amendment  must  be  here  made  at  the  costs  of  the  plain- 
tiffin  error. 


HODGES  V.  GEWIN,  Adm^r. 

1.  A  purely  Id  a  writ  of  error  bind  is  nol  di^cliarjred  from  his  liability  on  the 
bond  becaiisf  the  principnl  in  i he  judgment,  after  its  affiimHnce  in  the  apjiel- 
latc  court,  without  the  privity  or  edoseni  of  ihe  surety,  obtains  an  injunetiun 
out  of  chancery,  to  the  collection  ofiiif  judgment. 

Error  to  the  Chancery  Court  of  Lawrence  county. 

The  bill  was  filed  by  the  plaint'ff  in  error,  and  alleges  in  sub- 
stance, that  one  Henderson,  sher.ff,  and  in  virtue  of  his  office, 
administrator  of  Peter  W.  Taylor,  recovered  a  judgment  in  the 
circuit  court  of  Lawrence,  against  one  Thomas  Coopwood,  upon 
which,  he  prosecuted  a  writ  of  error  to  the  supreme  court,  com- 
plainant becoming  his  surety  in  the  writ  of  error  bond.  That  the 
judgment  was  affirmed  in  the  supreme  court  against  Coopwood 
and  himself  That  ai'terwards  Coojjwood  filed  a  bill  in  chance- 
ry, and  enjoined  the  collection  of  all  the  debt  except  81,400.  the 
complainant  being  no  party  ta  the  injunction  bond.  That  this 
bill  was  d.smissed  and  execution  aga.n  ssued  against  Coopwood, 
himself  and  the  part:es  t)  the  injunet on  bond,  and  ,ns:sts  that  the 
execution  of  theinjunctittn  bond  d.scharged  him,  he  being  a  mere 
surety  to  the  writ  of  error  bond.  The  delendant  in  error  is  the 
successor  of  U'  n  lerson. 

H.s  honor  ihe  chancellor,  dism'ssed  the  b.ll,  considering  that 
if  the  complainant  was  entitled  to  the  relief  he  sought,  it  could  be 
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obtainsd  by  motion  to  quash  the  execution  in  the  cuuit  out  of 
which  it  issued. 
From  this  decree  th!s  writ  is  prosecuted. 

Campbell,  for  the  plaintiff  in  error,  cited  4  S.  &.  P.  2G9. 
McCldng,  contra. 

ORMOND,  J The  case  of  Winston  &  Finwick  v.  Rives, 

[4  Stew.  «fe  Porter,  209,]  dctermned  tfiat  the  sureties  to  a  writ  of 
error  bond,  by  which  a  cause  was  carried  from  the  county  to  the 
circuit  court,  were  discharged  by  the  execution  of  another  writ 
of  error  bond,  w.th  new  sureties,  from  the  judgment  ol'the  circuit 
tothe  supremt;  C!»urt. 

We  do  not  pro|)os  •  to  enter  into  an  exam'nntlon  of  the  correct- 
ness of  the  pr.nc  pic  lad  down  in  that  cause,  because,  s.nce  that 
d(-c  slon  was  made,  there  has  been  a  material  c'lange  in  the  con- 
dition oi"  suret.es  to  bonds  executed  on  obta.n.ng  a  wnt  of  error. 

At  the  time  the  dcc.sion  above  referred  to  was  made,  a  scire 
facias  was  necessary  upon  the  bond,  to  make  the  surety  liable, 
but  by  the  act  of  1826,  [Clay's  D.g.  310,  §  26.]  upon  the  affirm- 
ance of  a  judgment  of  an  mferior  court  in  this  court,  judgment  is 
also  rendered  against  the  surety  in  the  same  manner,  and  for  the 
same  sum  for  which  judgment  is  rendered  against  the  plaintiff  in 
error;  and  in  the  caseof  VViswall  v.  Monroe,  [4  Ala  9,]  we  held 
that  the  judgment  of  the  interior  court  was  merged  in  the  judg- 
ment of  th  s  court.  In  effjct  then,  it  is  the  same  as  if  the  surety 
had  been  a  party  to  the  orig  nal  judgment,  and  h.s  duties,  rights 
and  obligations,  are  precisely  the  same  as  those  of  the  original  de- 
fendant, as  it  regards  the  pla.nl  ff.n  the  judgment,  although,  as  be- 
tween himself  and  the  orig.nal  defendant,  the  relat;on  of  princi- 
pal and  surety  may  continue. 

We  are  not  called  on  in  this  case,  to  say  whether  the  merger  o( 
the  bond  in  the  judgment,  so  completely  .dentifi  s  the  sur  ly  w.th 
his  principal,  that  he  could  not  compla.n  of  a  contract  for  delay 
between  his  principal  and  the  plant  ff.n  the  jiidgmcnt.  For  be 
that  as  it  may,  we  th.nk  .t  is  |)erfectly  clear  that  no  such  result 
can  follow  by  mere  operation  of  law. 

The  delay  whch  is  ciused  by  the  granting  of  an  injunction,  is 
neither  in  fact  nor  in  law,  the  act  of  the  plu.nt.ff  to  the  judgment;  it 
is  a  delay  caused  by  the  act  of  the  chancellor  without  his  consent 
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and  against  his  will.  But  if  the  surety  be  in  fact  prejudiced  by 
the  delay  caused  by  the  injunction,  it  is  an  injury  resulting  from 
his  undertaking  as  surety  to  the  writ  of  error  bond,  by  which  he 
agreed,  that  if  the  judgment  was  affirmed  against  his  principal,  it 
might  also  be  affirmed  against  him.  Whether  he  had  the  right  of 
discharging  the  judgment,  to  prevent  his  principal  by  further  liti- 
gation from  increasing  his  responsibility,  is  a  question  not  necessa- 
ry to  be  determined,  and  is  one  in  which  the  plaintiff  in  the  judg- 
ment has  no  interest. 

The  further  view  taken  by  the  chancellor  is  correct — that  if 
the  law  was  as  contended  for,  the  remedy  could  be  obtained  in 
the  court  out  of  which  the  execution  issued  by  a  supersedeas, 
and  there  was,  therefore,  no  necessity  to  resort  to  a  court  of  chan- 
cery. 

Let  the  decree  of  the  chancellor  dismissing  the  bill,  be  af» 
firmed. 


Doe  ex  DEM.  LEVERICH  &  CO.  v.  BATES. 

1.  Where  ihe  plaintiff  in  a  judgment  receives  a  partial  payment  thereon,  atict 
agrees  to  slay  the  same  fur  six  months,  and  no  execution  issues  until  the  expi- 
ration  (if  I  hat  period,  the  agreement  will  be  considered  voluntary,  and  the  lieft 
of  the  judgment  override  and  defeat  a  conveyance  made  by  the  defendant  dtn 
ring  the  lime  the  indulgence  was  granted. 

AppEAt,  from  the  Circuit  Court  of  Mobile. 

This  was  an  action  of  ejectment  for  the  recovery  of  a  lot,  with 
its  appurtenances,  situate  in  the  city  of  Mobile.  The  cause  was 
tried,  under  the  usual  consent  rule,  on  the  plea  of  "Not  guilty"j 
a  statement  of  facts  was  agreed  to  by  the  parties,  and  the  court 
substituted  instead  of  the  jury.  A  judgment  was  rendered  in 
favor  of  the  defendant  for  costs. 

From  the  case  agreed,  it  appears  that  the  plaintiffs'  lessors  re- 
covered a  judgment,  at  the  June  Term  of  the  county  court  of  Mo- 
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bile,  against  Joseph  Bate?,  on  a  note  for  8 1375;  that  the  defend- 
ant in  the  judgment  paid  two  thousand  dollars,  in  part  satisfaction 
thereof,  and  the  plaintifis  "agreed  that  the  judgment"  should  "be 
stayed  for  six  months."  On  the  third  day  of  November,  1838, 
Joseph  Bates  conveyed  the  premises  in  question  to  John  H. 
Fisher,  in  trust  to  pay  certain  debts,  &c.  The  trustee,  in  virtue 
of  an  authority  vested  in  him  by  the  deed,  on  the  22d  and  24th 
June,  1839,  sold  all  the  property  conveyed  to  him  by  Joseph 
Bates,  to  the  defendant,  who  was  the  highest  bidder;  and  on  the 
first  Monday  in  July  next  succeeding,  the  sheriff  of  Mobile  sold 
the  part  now  in  controversy,  under  an  execution  issued  on  the 
plaintiffs'  judgment;  and  they  became  the  purchasers. 

Stewart,  for  the  plaintiffs  in  error. 
Campbell,  for  the  defendant. 

COLLIER,  C.  J.— It  is  argued  by  the  plaintiffs,  that  the 
agreement  to  stay  proceedings  on  their  judgment  against  Joseph 
Bates,  for  six  months  from  tlw  fourth  of  September,  1838,  was 
made  without  consideration,  and  is,  consequently,  void.  We 
understand  it  to  be  conceded,  that  the  payment  of  two  thousand 
dollars  was  not  sutBcicnt  to  sustain  it;  but  it  is  insisted,  that  as 
the  agreement  was  in  writing,  and  the  sheriff  was  directed  to 
hold  up  the  execution  until  the  expiration  of  the  time  stipulated, 
and  proceedings  were  accordingly  suspended,  no  objection  could 
be  made  to  the  insulTicicncy  of  the  consideration. 

It  may  be  laid  down  generally,  that  a  mere  parol  agreement, 
whether  written  or  unwritten,  requires  a  consideration  to  support 
it.  [Mosby  V.  Leeds,  3  Call's  Rep.  439;  Burnet  v.  Bisco,  4 
Johns.  Rep.  235;  People  v.  Shall,  9  Cow.  Rep.  778;  Cook  v. 
Bradley,  7  Conn.  Rep.  57;  Roper  v.  Stone,  Cook's  Rep.  499.] 
But  it  is  said,  that  it  is  not  necessary  the  consideration  should  be 
expressed  in  tlie  writing,  and  if  not  there  stated,  it  may  be  proved 
aliunde.  [Arms  v.  Ashley,  4  Pick.  Rep.  71;  Tinglcy  v.  Cutler, 
7  Conn.  Rep.  291.]  In  the  present  case,  it  was  not  attempted  to 
support  the  writing  by  extrinsic  proof,  and  the  question  is,  whe- 
ther intrinsically  considered  in  reference  to  the  suspension  of  exe- 
cution which  actually  took  place,  it  was  obligatory  upon  the 
plaintiffs. 

If  the  agreement  was  voluntary  when  made,  the  mere  acqoi- 
61 
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escence  of  the  plaintiffs  cannot  impart  to  it  a  different  character 
inlaw.  Although  they  may  have  been  willing  to  indulge  their 
debtor,  by  not  coercing  a  collection  of  their  judgment,  yet  it  was 
entirely  competent  to  have  sued  out  execution  at  any  time  within 
six  months,  and  the  defendant  could  not  have  superseded  it.  This 
being  the  case,  it  is  difficult  to  conceive  why  the  writing  should, 
after  the  expiration  of  the  time  for  which  it  provided,  have  accord- 
ed to  it  a  retrospective  validity  to  which  it  was  not  previously 
entitled.  In  Thomo  v.  Deas,  [4  Johns.  Rep.  84,]  it  was  held, 
that  a  promise,  originally  without  consideration,  will  not  be  sup- 
ported by  the  fact  that  the  party,  to  whom  it  was  made,  has  sus- 
tained some  special  damage.  Here,  from  any  thing  shown  by 
the  record,  we  are  not  informed  that  the  defendant  has  been  in- 
jured, or  the  plaintiff  benefited;  and  in  point  of  law,  we  cannot 
conceive  how  such  a  result  could  have  followed  from  the  indul- 
gence given  to  the  defendant. 

A  voluntaiy  restoration  of  what  the  law  would  compel  one  to 
restore,  is  not  a  sufficient  consideration  to  support  a  contract. 
[McDonald  v.  Neilson,  2  Cow.  Rep.  139.]  So,  a  promise  to 
one  of  two  obligors  not  to  call  on  him  for  more  than  half  the  sum 
due,  is  not  binding.  [Lemaster  v.  Burckharts,  2  Bibb  Rep.  27.] 
And  payment  of  part  of  a  debt  is  not  a  sufficient  consideration 
for  a  promise  to  forbear  a  suit  for  the  residue.  [Pabodie  v. 
King,  12  Johns.  Rep.  426;  Hall  v.  Constant,  2  Hall's  Rep.  185.] 
In  Bates  v.  Starr,  ]2  Verm.  Rep.  536,]  it  was  decided,  that  a 
parol  agreement  between  a  creditor  and  debtor,  founded  upon 
no  new  consideration,  that  the  former  should  not  enforce  a  debtdue 
in  money,  but  receive  payment  for  the  same  in  professional  or  offi- 
cial services  of  the  latter  thereafter  to  be  rendered,  is  not  obliga- 
tory on  the  creditor,  although  the  debtor  may  have  extinguished 
part  of  the  debt  by  services,  under  the  agreement,  and  is  willing 
to  extinguish  the  whole  in  the  same  manner.  An  action,  in  such 
case,  it  is  said,  will  lie  at  any  time  to  recover  the  balance  remain- 
ing unpaid.  [But  see  Rutgers  v.  Lucet,  2  Johns.  Cases,  92; 
Robertson  v.  Gardner,  11  Pick.  Rep,  150;  Bever  v.  Butler, 
Wright's  Rep.  367.] 

Let  this  view  suffice  to  show,  that  the  agreement  to  suspend 
execution  was  invalid  for  the  want  of  a  consideration;  and  that  no 
post  factum  occurrence  sustains  it.  This  being  the  case,  it  fol- 
lows that  the  judgment  continued  operative  during  the  time  it 
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was  agreed  that  it  should  be  stayed,  and  that  the  lien  which  it 
created  upon  the  premises  in  question,  is  paramount  to  that  of  the 
deed  of  trust  to  Fisher. 

The  other  questions  discussed  at  the  bar,  are  not  indispcnsac 
ble  to  a  decision  of  the  cause;  and  we  will,  therefore,  decline  their 
consideration.  It  remains  but  to  say,  that  tlie  judgment  is  re- 
versed, and  the  cause  remanded. 


NANCY,  A  SLAVE,  V.  THE  STATE. 

1.  When  a  slave  is  indicted  for  an  assault  on  a  white  person,  with  intent  to  kill 
and  murder,  and  the  verdict  is  "  guilty  of  an  assault  with  intent  to  kill"  only, 
this  will  be  considered  as  a  finding  of  guilty  of  an  assault  with  intent  to  kill, 
but  not  guilty  of  an  intent  to  murder. 

2.  When  a  verdict  is  that  the  defendant  is  "  guilty  of  an  assault  with  intent  to 
kill."  without  any  other  words,  it  will  be  referred  to  the  charge  in  the  indict* 
ment. 

3.  It  is  a  capital  offence  for  a  slave  to  assault  a  white  person  with  intent  to  kill, 
although  if  the  intention  had  been  consummated,  the  killing  would  have  been 
manslaughter  only. 

Writ  of  error  to  the  Circuit  Court  of  Montgomery  county. 

The  indictment  is  against  a  slave  for  an  assault  with  intent  to 
kill  and  murder  Mary  Beasley,  a  white  person. 

The  record  of  the  trial  and  verdict  is  in  these  words,  "where- 
upon came  a  jury,  to  wit:  (here  follows  the  names  of  twelve  ju- 
rors) two  thirds  of  whom  being  slave  holders,  who  being  elected, 
tried  and  sworn,  well  and  truly  to  try,  and  a  true  deliverance 
to  make,  between  the  State  of  Alabama  and  tlie  prisoner,  Nancy, 
upon  their  oath  do  say,  we  find  the  said  prisoner  guilty  of  an  as- 
sault, with  intent  to  kill." 

It  is,  therefore,  considered,  &c.  (here  follows  a  sentence  of 
death  by  hanging,  to  be  executed  on  the  30th  day  of  December, 
now  past) 
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Pryoii,  for  the  prisoner' — insisted  that  the  judgment  of  the  court 
was  not  sustained  by  the  verdict.  It  does  not  ascertain  who  she 
intended  to  kill,  and  is  not  responsive  to  the  charge. 

Attorney  General,  for  the  State,  argued  that  the  verdict  is 
sufficient,  because  it  finds  the  essential  requisites  of  the  charge. 
Technical  language  is  not  necessary.  [Chitty's  Crim.  Law,  C44.] 

Chap.  8,  sec.  20,  of  the  Penal  Code,  [Digest  442,]  enacts  that 
all  indictments  shall  be  good,  if  the  offence  be  described  as  at 
common  law.  The  addition  of  the  words,  "and  murder,"  to  the 
statutory  offence,  can  neither  avoid  the  indictment,  or  make  it 
necessary  to  prove  malice  aforethought. 

GOLDTHWAITE,  J. — It  is  urged  by  the  prisoner's  coun- 
sel, that  this  conviction  cannot  be  sustained.  1.  Because  the 
whole  issue  submitted  to  the  jury,  has  not  been  responded  to. — 
2.  That  the  verdict  is  too' inconclusive  and  uncertain  to  warrant 
any  sentence.  3.  Because  the  finding  of  the  jury  is  for  a  differ- 
ent offence  from  that  charged. 

1.  We  shall  consider  these  questions  in  the  manner  in  which 
they  are  presented;  and  first,  as  to  the  objection  that  the  jury  has 
not  responded  to  the  entire  issue  submitted  to  them.  We  think 
the  necessary  intendment  of  this  finding,  is,  that  the  prisoner  is 
not  guilty  of  an  assault,  with  intent  to  commit  murder,  but  is  guil- 
ty of  an  assault,  with  intent  to  kill  only.  It  is  true,  that  Haw- 
kins says,  it 'has  been  adjudged,  that  if  the  jury  upon  an  indict- 
ment or  appeal  of  murder,  find  the  defendant  guilty  of  man- 
slaughter, without  saying  expressly  as  to  the  murder,  it  is  insuffi- 
cient and  void,  as  being  only  a  verdict  for  part.  [2  Hawk.  G20,  §5.] 
But  the  only  authorities  cited  for  this,  are  some  decisions  in  the 
early  part  of  the  reign  of  Elizabeth,  and  we  cannot  ascertain,  not 
having  access  to  the  books  quoted,  whether  the  law  was  thus 
held  in  favor  of  the  prisoner,  or  against  him,  on  a  second  trial  for 
the  same  offence.  It  was,  however,  highly  probable,  that  these 
decisions  were  made  against  the  prisoner,  as  at  that  period,  the 
rights  of  the  subject  were  not  as  clearly  recognized  as  they  af- 
terwards were.  In  Darnley's  case,  [4  Coke,  40,]  the  defendant 
pleaded  not  guilty  to  an  appeal  of  murder,  was  found  guilty  of 
manslaughter,  and  had  his  clergy.  Afterwards,  he  was  indicted 
for  murder,  and  pleaded  the  former  conviction,  in  the  appeal  at 
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the  suit  of  the  party.     It  was  adjudged  a  good  it  was  a 

good  bar  by  the  common  law;  and  the  reason  i?,  iiint  a  man's 
life  shall  not  be  twice  put  in  jeopardy  for  the  same  oHlce.  So  ia 
Hays*  case,  [Strange  843,  Ld.  Raymd.  15J8,]ihe  defendant  was 
indicted  for  forging  a  bond,  for  publishing  such  bond,  and  for 
pubHshing  a  certain  bond,  knowing  it  to  be  forged,  and  the  jury 
found  a  special  verdict,  that  he  forged  a  bond,  and  published  the 
same,  but  said  no  more.  The  court  supplied  what  the  jury  ought 
to  have  done,  and  found  him  guilty  of  the  two  first  oflcnccs,  and 
not  guilty  of  the  third.  These  cases  satisfy  us,  that  the  omission 
to  find  the  entire  charge,  will  not  vitiate  the  verdict,  if  it  is  suffi- 
ciently certain  in  ascertaining  the  guiJt  of  the  piisoner  as  to  any 
one  offence  which  is  included  within  the  charge  laid  in  the  indict- 
ment; as  to  all  which  is  not  found,  the  conclusion  must  be,  that  the 
jury  intended  to  acquit. 

2.  It  is  true,  the  verdict  here  docs  not  rcfcr  to  the  indictment, 
by  saying  that  the  jury  find  the  defendant  guilty  of  an  assault, 
with  intent  to  kill,  as  charged  thcreiii,  but  it  would  seem  absurd 
to   conclude  that  they  found  any  other  assault  with  intent  to  kill. 

The  finding  is  within  the  issue,  and  that  can  be  concluded  from 
it,  so  for  an  assault  with  such  intent,  is  a  crime.  It  is  said,  that 
incident  and  necessary  cirpumstauces,  shall  be  supplied  by  intend- 
ment, as  in  a  general  verdict,  all  circumstances  which  warrant 
the  finding,  shall  be  intended.  ,[6  Comyn,  254,  §  31;  State  v. 
Poindexter,  G  Rand.  G67.]  We  think  the  finding  is  sufficiently 
certain  and  conclusive,  to  warrant  judgment  if  tlie  facts  found, 
constitute  a  capital  crime. 

3.  And  this  brings  us  to  the  principal  question,  whether  an  as- 
sault by  a  slave  on  a  white  person,  with  intent  to  kill,  under  cir- 
cumstances which  would  not  make  the  killing  murder,  if  llic  as- 
sault had  been  fatal,  is  a  capital  crime. 

By  the  Penal  Code,  it  is  made  capital  for  a  slave  to  conspire 
the  murder  of  any  white  person.  So,  likewise,  is  the  voluntary 
manslaughter  of  a  white  person^  and  even  the  involuntary  man- 
slaughter, if  m  the  prosecution  of  an  unlawful  offence.  [Clay's 
Digest,  472,  §  1,  2]  Nor  are  these  enactments  new,  as  the 
same  have  continued  in  our  statute  book  since  1814.  The  part 
of  the  Code  which  defines  the  offence  of  which  this  prisoner  is 
convicted,  is  in  these  words,  «or  commit  an  assault  with  intent  to 
kill  any  vhite  person,  and  he  tlicreof  convicted,  shall  suffer  death.** 
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It  is  evident,  from  the  whole  scope  of  these  laws,  that  something 
more  was  intended  than  to  make  it  capital  for  a  slave  to  attempt 
to  murder  a  white  person.  The  mere  conspiracy  to  do  this,  is 
made  capital.  No  other  construction  then,  can  reasonably  be 
given,  than  to  infer  an  intention  to  punish  capitally,  any  volunta- 
ry attempt  by  a  slave,  to  take  the  life  of  a  white  person,  although 
the  attempt,  if  executed,  would  make  a  case  of  manslaughter 
only. 

We  come  then  to  the  conclusion,  that  there  is  nothing  in  the 
reasons  urged  against  this  conviction,  of  sufficient  weight  to  au- 
thorise us  to  pronounce  the  sentence  of  the  court  erroneous. 

We  may  also  add,  that  we  have  examined  the  transcript  for 
other  grounds  of  reversal,  as  we  are  required  to  do  by  the  7th 
section  of  the  13th  article  of  the  Penal  Code,  but  find  none.  The 
sentence  of  death  must,  therefore,  be  affirmed,  and  as  the  day  of 
execution  has  already  passed,  we  order  and  direct  that  the  pris- 
oner, Nancy,  now  in  confinement  in  the  common  jail  at  Mont- 
gomery, be  taken  from  thence  on  Friday,  the day  of  March 

next,  to  the  place  of  execution  provided  by  law,  between  the 
hours  of  ten  o'clock,  A.  M.  and  four  o'clock,  P.  M.,  and  that  she 
be  there  hanged  by  the  neck  until  her  body  be  dead.  And  that 
the  sheriff  of  Montgomery  county  be  charged  with  the  execution 
of  this  sentence. 


McRAE  V.  TILLMAN,  and  others. 

1.  In  an  action  of  forcible  entry  and  detainer,  the  complaint  described  the  land 
as  "  a  part  of  the  township  14,  range  I  west,  and  section  9,  S.  W.  qr.  of  80"— 
Held,  that  the  concluding  part  "  of  80"  might  be  rejected  as  surplusage,  and 
that  the  true  construction  was,  that  the  land  described  in  the  complaint  was  a 
part  of  the  S.  W.  quarter  of  section  9,  in  township  14,  range  1  west,  and  that 
this  description,  unaided  by  any  thing  in  the  verdict  and  judgment,  rendering 
it  more  certain,  was  insuiBcient, 

2.  The  allegation  in  the  complaint  that  the  complainant  had  lawful  and  peace* 
able  possession  of  the  lands  for  five  years,  is  an  allegation  of  such  an  estate  as 
will  support  the  action. 


JANUARY  TERM.  1844. 487 

McRae  v.  Tillman,  and  othere. 

3.  The  recital  in  the  record  that  the  jury  were  duly  sworn  well  and  truly  to  en- 
qoireofsaid  forcible  and  unlawful  detainer,  is  sufficient,  without  slating  that 
they  were  sworn  to  try  the  cause  according  to  the  evidence. 

4.  When  the  judgment  of  the  justice  is  reversed  by  the  circuit  court,  because  the 
lands  are  not  sufficiently  described  in  the  complaint,  the  cause  should  be  tt- 
manded  fur  the  purpose  of  amendment. 

Error  to  the  Circuit  Court  of  Sumter. 

This  was  a  proceeding  for  a  forcible  detainer,  commenced  by 
the  plaintiff  against  the  defendants  in  error. 

In  his  complaint,  he  alleges,  "that  he  was  possessed  of  a  cer- 
tain messuage,  with  the  appurtenances  and  lands,  situate  lying 
and  being  in  and  a  part  of  the  township  14,  range  1  west,  and 
section  9,  S.  W.  qr.  of  80,  lying  in  the  county  aforesaid,  havmg 
had  lawful  and  peaceable  possession  of  the  said  messuage  and 
lands  for  the  space  of  five  years;  and  being  so  possessed,"  &c. 

A  jury  was  empannelled  by  the  justice  of  the  peace,  whom, 
he  recites,  "were  duly  sworn  well  and  truly  to  inquire  of  said 
forcible  and  unlawful  detainer";  who,  upon  their  oaths,  said  they 
found  a  verdict  for  the  plaintifE  Upon  this  verdict,  the  justice 
rendered  judgment  for  the  plaintiff  for  costs. 

The  cause  was  removed  into  the  circuit  court,  by  certiorari, 
by  the  defendants,  who  there  assigned  for  error — 

1.  The  lands  or  premises  sued  for  are  not  distinctly  described 
in  the  complaint,  or  in  any  part  of  the  proceedings. 

2.  That  the  complainant  did  not  allege  any  estate  in  the  pre- 
mises. 

3.  The  jury  were  not  sworn  according  to  law. 

4.  That  the  jury  did  not  render  a  verdict  according  to  law. 
The  circuit  court  sustained  the  errors  assigned,  reversed  the 

judgment  of  the  justice  of  the  peace,  and  dismissed  the  complaint 
To  reverse  this  judgment,  this  writ  is  now  prosecuted  by  the 
plaintiff,  who  here  assigns  for  error — 

1.  The  court  erred  in  reversing  the  judgment  on  the  errors  as- 
signed. 

2.  In  not  remanding  the  cause. 

Smith,  for  plaintiff  in  error. 
Lyo.v  and  Manning,  contra. 
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ORMOND,  J. — The  rule  which  prevails  in  England,  and  in 
many  of  the  States  of  this  Union,  that  in  executing  a  writ  of  habere 
facias  possessionem,  the  sheriff  acts  at  his  peril,  and  that,  there- 
fore, the  premises  need  not  be  particularly  described  in  the  writ, 
does  not  obtain  in  this  State.  [Sturdivant  v.  Murrell,  8  Porter, 
322,  and  Wright  v.  Lyle,  4  Ala.  112.]  We  are,  then,  to  inquire, 
whether  the  description  of  the  lands  sought  to  be  recovered  in  this 
proceeding,  was  sufficient  to  enable  the  sheriff  to  put  the  party  in 
possession  without  danger  of  trespassing  on  the  rights  of  others. 

Rejecting,  as  surplusage,  the  concluding  part  of  the  description, 
"of  80,"  the  only  meaning  that,  by  any  reasonable  construction, 
can  be  put  upon  it,  is,  that  it  is  a  part  of  the  S.  W.  1-4  of  section 
9,  in  township  14,  range  1,  west.  This  certainly  conveys  no  dis- 
tinct or  definite  idea  of  either  the  quantity  or  locality  of  the  land 
sought  to  be  recovered.  In  Wright  v.  Lyle,  [4  Ala.  112,]  the  de- 
scription was,  "a  certain  messuage  and  parcel  of  land  containing 
thirty  acres,  be  the  same  more  or  less,  adjoining  Thomas  B. 
Watts  and  others,  in  the  county  of  De  Kalb";  and  that  was  held 
to  be  too  vague  and  uncertain.  Yet  it  is  quite  as  precise,  and 
in  some  respects,  more  certain,  than  the  description  in  this  case. 
We  are,  therefore,  of  opinion,  that  the  complaint,  unaided  as  it 
is  by  the  verdict  or  judgment,  is  insufficient  in  not  setting  forth 
the  part  of  the  quarter  section  sought  to  be  recovered. 

It  was  urged  by  the  defendant's  counsel,  that  no  estate  in  the 
lands  is  set  forth  in  the  complaint,  but  a  bare  possessory  interest; 
and  that  the  possession  may  have  been  acquired  originally  by  a 
trespass.  We  do  not  think  it  necessary  to  inquire,  at  this  time, 
whether  a  possession,  which  had  been  acquired  by  a  trespass, 
could  be  recovered  in  this  action;  because  we  are  of  opinion,  that 
the  complaint  sets  out  a  legal  estate  in  the  premises.  The  lan- 
guage of  the  complaint  is, '  that  "he  had  lawful  and  peaceable 
possession  of  the  premises  for  the  space  of  five  years";  which 
necessarily  implies,  that  the  land  was  held  by  some  tenure  which, 
by  law,  entitled  him  to  the  possession,  the  only  matter  necessary 
to  be  inquired  into  in  this  action. 

We  do  not  think  it  can  be  inferred  from  the  language  employ- 
ed by  the  justice,  that  the  jury  were  not  sworn  to  try  the  cause 
according  to  the  evidence.  He  does  not  attempt  to  state  the 
terms  of  the  oath  administered  to  the  jury,  but  merely  narrates 
the  fact  that  they  were  duly  sworn,  and  as  the  contrary  is  not 
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shown  by  the  record,  we  must  presume  they  were  sworn  accord- 
ing to  law. 

It  remains  to  inquire  whether  the  circuit  court  erred  in  not  re* 
manding  the  cause  for  other  proceedings. 

The  complaint,  which  the  statute  requires  to  be  made,  has 
been  considered  by  this  court  as  analogous  to  the  declaration  in 
other  suits.  Thus,  in  Bliss  v.  Winston,  [1  Ala.  344,]  it  was 
held,  that  the  entry  might  be  stated  in  different  parts  of  the  com- 
plaint to  have  taken  place  on  different  days;  and  in  Murry  v. 
Harper,  [3  Ala.  744,]  that  the  complaint  was  amendable  whilst 
the  proceedings  were  depending  before  the  justice,  where  the 
land  had  been  improperly  described.  So,  in  Wright  v.  Lyle,  [4 
Ala.  1 12,]  we  held,  that  a  defective  description  of  the  lands  would 
be  aided  by  the  verdict  and  judgment,  if  there  rendered  certain. 
As,  therefore,  the  complaint  could  be  amended,  the  circuit  court 
should  not  have  dismissed  the  proceeding,  but  should  have  re- 
manded the  cause  that  the  amendment  might  be  made.  And 
for  this  error,  the  judgment  of  the  circuit  court  must  be  reversed, 
and  the  cause  remanded  to  that  court,  that  a  procedendo  may  be 
there  awarded  to  the  justice  of  the  peace. 


POPE,  ET  ALS.  CLAIMANTS,  &C.  V.  MURRAY. 

1.  Four  ppars  were  hired  for  an  indefinite  period,  to  aid  in  raising  a  steam-boat 
that  was  sunk,  for  the  use  of  cacli,  llie  owner  of  the  boat  was  to  pay  one  dol* 
lar  a  day,  and  if  they  were  "  lost  or  injured,"  bo  was  to  pay  at  the  rate  of 
twenty-five  dollars  each,  for  three  of  them,  and  ten  for  the  fourth  :  Held,  that 
the  terms  "lost  or  injured,"  were  to  be  understood  in  a  popular  sense,  and  al* 
though  ihey  were  not  actually  lost  or  injured,  the  owner  of  the  boat  might,  if 
be  retained  tbem,  upon  paying  eighty-five  dollarf,  the  price  agreed,  avoid  the 
payment  of  hire  for  the  use  of  spars. 

Writ  of  error  to  tlie  County  Court  of  Mobile. 

This  was  a  proceeding  by  libel,  under  the  statute,  at  the  suit  of 
the  defendant  in  error  against  the  steamboat  W.  W.  Fry,  her 
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tackle,  apparel,  &c.  It  is  alleged,  that  since  the  first  day  of 
July,  1842,  the  libellant  hired  to  that  boat,  while  she  was  on  the 
internal  waters  of  this  State,  and  for  her  use  and  on  her  credit, 
four  spars,  to  be  used  in  raising  her  from  the  bottom  of  the  river, 
where  she  had  sunk,  at  the  rate  of  twenty-four  dollars  per  week; 
that  these  spars  were  kept  in  the  use  and  service  of  the  boat  for 
the  space  of  six  months  and  twelve  days,  and  were  not  delivered 
to  the  libellant,  although  he  has  often  demanded  them;  that  they 
are  valued  at  eighty-five  dollars;  and  that  an  account  of  the  par- 
ticulars of  the  libellant's  demand  is  annexed,  the  aggregate 
amount  of  which  is  seven  hundred  and  nine  dollars,  &c. 

Process  was  regularly  issued  against  the  W.  W.  Fry,  under 
which  the  boat,  with  her  tackle,  apparel,  &c.,  were  seized  by  the 
sherifFof  Mobile;  whereupon,  the  plaintiffs  in  error  entered  into  a 
stipulation,  conditioned  to  deliver  the  W.  W.  Fry  to  the  sheriffof 
Mobile,  on,  &c.,  or  to  pay  and  satisfy  the  decree  that  should  be 
rendered  on  the  libel.  The  claimants  denied  .on  oath  the  allega- 
tions of  the  libel;  the  cause  was  submitted  to  a  jury  on  the  proofs 
of  the  respective  parties,  and  a  verdict  being  returned  for  the  li- 
bellant for  the  sum  of  one  hundred  and  seventy-nine  dollars,  a 
judgment  was  rendered  accordingly.  On  the  trial,  the  claimants 
excepted  to  the  ruling  of  the  judge.  The  libellant  proved,  that 
the  steamboat  Fry,  on  her  passage  from  Montgomery  to  Mobile, 
sunk  in  the  Alabama  river;  that  Pope,  the  owner,  through  King, 
his  agent,  applied  to  the  libellant  for  four  spars  to  aid  in  raising 
her;  that  King  and  Murray  made  the  following  agreement,  viz: 
that  King  should  have  the  spars  for  the  purpose  for  which  he 
wanted  them,  but  the  time  when  he  was  to  return  them  was  not 
distinctly  stated,  though  he  said  he  should  need  them  from  a  week 
to  twelve  days.  For  the  use  of  the  spars,  the  owner  of  the  boat 
was  to  pay  a  dollar  per  day  for  each  spar,  and  if  they  were  lost 
or  injured.  Pope  was  to  pay  twenty-five  dollars  for  three,  and 
ten  dollars  for  one — in  all  eighty-five  dollars.  It  did  not  appear 
that  the  spars  were  injured  or  lost,  but  they  had  never  been  re- 
turned to  the  libellant.  The  only  evidence  on  this  point,  was 
that  of  King,  who  testified  that  Pope  said,  on  leaving  the  boat, 
let  them  remain  there,  as  he  should  want  them  again  in  attempt- 
ing to  raise  her.  The  court  charged  the  jury,  that  it  was  a  ma- 
terial inquiry  whether  there  was  a  sale  or  hiring  of  the  spars;  if 
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there  was  no  sale  of  them,  the  plaintiff  should  recover  the  value, 
together  with  hire,  according  to  the  contract. 

Dargan,  for  the  plaintiffs  in  error. 
No  counsel  appeared  for  the  defendant 

COLLIER,  C.  J. — Wherever  the  literal  interpretation  of  a 
contract  will  defeat  the  object  of  the  parties,  resort  must  be  had 
to  construction.  In  expounding  agreements,  we  must  conform, 
as  nearly  as  the  rules  Of  law  will  allow,  to  the  apparent  intention 
of  the  parties.  Again:  in  the  construction  of  all  instruments,  the 
court  must  accord  to  a  particular  expression  a  controlling  force, 
but  the  intention  must  be  gathered  from  the  whole  writing;  unless 
it  be  manifest  that  its  author  intended  otherwise.  The  under- 
taking of  the  boat  was  to  pay  one  dollar  a  day  for  the  use  of  each 
of  the  spars;  and  if  they  were  lost  or  injured,  to  pay  eighty-five 
dollars,  the  price  agreed  lor  the  four.  The  obvious  meaning  of 
the  parties  was,  that  the  owner  should  pay  the  stipulated  hire  for 
the  spars,  unless  he  failed  to  return  them;  in  that  event,  he  was 
to  pay  tlie  snm  which  the  parties  had  determined  to  be  their  va- 
lue. The  terms,  lost  or  injured,  are  not  to  be  construed  in  their 
strictest  sense,  and  as  excluding  every  other  cause  which  may 
have  prevented  their  return,  but  they  are  to  be  understood  as 
having  been  used  to  express  the  idea  of  a  failure  to  return  the 
spars,  without  reference  to  any  particular  cause  therefor.  The 
subject  matter  and  nature  of  the  contract  do  not  warrant  the  con- 
clusion, that  these  words  were  intended  to  control  the  meaning  of 
the  parties,  and  that  the  sentence  in  which  they  are  found  should 
be  literally  interpreted.  The  popular  sense  is  that  in  which  we 
must  suppose  the  parties  intended  to  express  themselves,  without 
any  special  regard  to  etymology. 

It  was  not  intended  that,  in  addition  to  the  hire,  (as  it  is  call- 
ed,) the  spars  themselves  should  be  paid  for,  but  the  clear  in- 
ference is,  that  if  they  were  not  returned,  tlie  property  in  them 
vested  in  the  owner  of  the  boat  from  the  time  the  plaintiff  parted 
with  their  possession,  and  by  paying  the  stipulated  price,  the  lia- 
bility to  pay  the  hire  was  extinguished. 

In  the  view  taken  of  the  contract,  it  was  not  necessary  for  the 
jury  to  have  inquired  whether  it  was  a  hiring  or  a  sale — the  legal 
effect  of  it  might  be  either  the  one  or  the  other,  as  the  owner  of 


492  ALABAMA. 


McClure,  et  al.  v.  Colclough,  et  al. 


the  boat  chose  to  treat  it.  In  referring  the  inquiry  to  the  jury 
upon  this  point,  without  informing  them  what  was  a  sale  and 
what  a  hiring,  it  may  be  questioned  whether  the  county  court 
did  not  err.  But  what  has  been  already  said,  makes  unnecessa- 
ry the  examination  of  the  charge  in  this  respect;  and  we  will  only 
add,  that  the  judgment  is  reversed,  and  the  cause  remanded. 


McCLURE,  ET  AL.  V.  COLCLOUGH,  et  al. 

1.  When  the  answer  alleges  that  the  complainants  appeared  to  and  defended  a 
motion  to  render  judgment  against  them  as  sureties  to  a  sheriff's  bond,  al- 
though this  fact,  if  true,  would  present  a  bar  to  relief  in  equity,  yet  it  can  on- 
ly appear  by  the  production  of  tlie  record  in  aid  of  the  assertion:  and  the  in- 
junction  should  not  be  dissolved  on  the  assertion  merely. 

2.  When  the  sureties  of  a  sheriff,  against  whom  a  judgment,  on  motion,  has  been 
rendered,  and  they  have  filed  their  bill  putting  either  the  factum  or  legal  suf- 
fieicncy  of  the  bond  in  issue,  the  injunction  should  be  retained  until  the  deter- 
mination of  the  issue,  or  until  the  production  of  a  record,  by  which  the  ques- 
tions at  issue  are  concluded. 

3.  It  is  no  ground  for  resort  to  a  court  of  equity  by  sureties  on  a  writ  of  error 
bond,  that  the  judgment  had  previously  been  affirmed  on  another  writ  of  error, 
of  which  fact  they  were  ignorant.  If  the  second  affirmance  was  irregular, 
they  should  apply  to  the  court  rendering  it,  to  correct  the  irregularity. 

Writ  of  error  to  the  Court  of  Chancery,  for  the  9th  District 
of  the  Southern  Division. 

The  statement  of  the  case  as  made  by  the  bill,  sufficiently  ap- 
pears in  the  report  of  the  same  case  at  January  term,  1843.  The 
answer  of  the  defendant,  Colclough,  having  been  filed,  a  motion 
was  made  to  dissolve  the  injunction  on  the  ground  that  all  the 
equity  of  the  bill  was  denied.  The  part  of  the  answer,  which 
covers  the  allegation  of  the  bill,  that  the  bond  was  never  receiv- 
ed and  approved  by  the  proper  officer,  is  in  these  terms,  "defend- 
ant is  informed  and  believes,  that  the  judge  of  the  county  court  re- 
ceived the  said  bond  and  ordered  it  to  be  filed  in  the  office  as  the 
official  bond  of  the  said  McRae;  and  he  submits  that  this  in  law 
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and  in  equity,  is  an  approval."  He  also  asserts,  that  the  com- 
plainants had  notice  of  the  motion  against  the  sheriff',  and  sub- 
raits  that  the  judgment  obtained  upon  it,  is  an  estoppel  now  to  con- 
test its  validity.  It  is  admitted  that  the  judgment  was  never  af- 
firmed, and  that  Dansby  and  Cam])bcll,  the  sureties  to  the  last 
writ  of  error,  were  ignorant  that  a  previous  writ  of  error  had 
been  sued  out. 

The  chancellor  allowed  the  motion,  and  the  complainants  ap- 
pealed from  his  order  dissolving  the  injunction. 

BuFouD,  for  the  plaintiffs  in  errof. 
Harris,  contra. 

GOLDTHWAITE,  J.— 1.  When  this  case  was  before  us 
at  a  former  term,  [5  Ala.  Rep.]  on  a  decree  dismissing  the  bill 
for  want  of  equity,  we  considered  the  effect  of  the  judgment  up- 
on the  motion  against  the  sheriff'and  his  sureties,  as  not  concluding 
the  latter  from  asserting  any  defence  which  went  either  to  the 
factum  or  legal  sufficiency  of  the  bond.  The  reasons  which  in- 
duce this  conclusioii  with  regard  to  a  large  class  of  cases,  was 
sufficiently  stated  in  Gibbs  v.  Frost,  ct  al.  [4  Ala.  Rep.  720.] 

We  had  previously  held  in  several  cases,  that  when  the  sure- 
ties chose,  in  the  first  instance,  to  resist  the  motion  for  judgment 
against  them,  they  were  at  liberty  to  do  so  upon  any  ground  of 
defence  open  to  them.  [Ilajris  v.  Bradford,  4  Ala.  Rep.  214; 
Jamison  v.  Harper,  1  Por.  431.] 

The  consequence  of  these  decisions  would  seem  to  be,  that  al- 
though the  sureties  cannot  be  compelled  to  litigate  their  rights, 
when  the  motion  is  made  for  judgment  against  them,  yet  if  they 
claim  their  privilege  to  be  then  heard,  and  enter  upon  their  de- 
fence, there  is  no  reason  why  they  should  not  be  concluded  to 
the  fullest  extent.  In  the  case  of  a  defence  by  the  sureties,  the 
record  would  necessarily  declare  the  fact  and  the  defect  of  the 
answer  in  reference  to  the  denial  or  avoidance  of  tlie  equity  of  the 
bill  in  this  particular,  is,  that  it  undertakes  to  assert  a  fact  which 
can  only  be  properly  shown  by  producing  the  record  of  the  pro- 
ceedings had  upon  the  motion. 

2.  Another  peculiarity  grows  out  of  our  practice  of  allowing 
summarj'  judgments  against  sureties  without  notice  to  them. — 
We  have  already  shown,  by  reference  to  our  decisions,  that  tliese 
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judgments  can  only  be  warranted  by  •  throwing  open  the  contest 
with  respect  to  their  liability  in  another  forum.  It  follows  as  a 
consequence,  that  whenever  they  put  either  the  factum  or  the 
legal  sufficiency  of  the  bond  in  issue,  tlic  judgment  upon  the  mo- 
tion cannot  be  turned  loose  against  them,  without  the  determina- 
tion of  this  issue.  After  an  injunction  is  once  allowed  upon  a 
proper  showing  in  such  a  case,  it  ought  to  be  retained  until  it  is 
shown  that  their  rights  have  been  concluded  by  making  an  inef- 
fectual defence  upon  a  trial  at  law,  or  by  a  hearing  in  the  court 
of  chancery.  Here,  it  is  true,  the  defendant  answers  that  the 
bond  was  received  and  filed  in  the  clerk's  office,  and  it  is  equally 
true,  that  this  would  warrant  the  presumption  of  an  approval  by 
the  proper  officer,  but  this  is  the  matter  in  issue,  and  the  asser- 
tion affords  no  ground  to  dissolve  the  injunction  for  the  reasons 
before  stated. 

3.  With  respect  to  the  admission  by  the  defendant,  of  the  sup- 
posed equity  of  the  complainants,  Dansby  and  Campbell,  grow^ 
ing  out  of  their  ignorance,  that  a  previous  writ  of  error  had  been 
sued  out,  and  the  judgment  then  affirmed;  it  is  necessary  only  to 
say,  that  these  facts  present  no  ground  whatever,  for  the  inter- 
ference of  chancery.  If  the  second  affirmance  was  irregular,  the 
application  to  correct  the  irregularity,  should  be  made  here. 

From  what  has  been  said,  it  will  be  apparent,  that  we  consider 
the  motion  to  dissolve  the  injunction,  should  have  been  denied. 

Decree  reversed,  and  remanded. 


THE  MADISON  COLLEGE  v.  BURKE. 

1,  Upon  a  note  made  payable  to  the  "  Treasurer  of  the  Manual  Labor  Institute 
of  South  Alabama,"  a  suit  cannot  be  maintained  by  JVIarfisora  College,  without 
an  averment  that  it  is  tiie  same  corporation,  and  that  tlie  name  had  been  chang- 
ed since  the  making  of  the  note,  and  before  the  institution  of  the  suit. 

2.  In  such  a  case,  on  making  the  proper  proof,  a  recovery  can  be  had  on  the  mo- 
ney  count. 

Ekroe  to  the  Circuit  Court  of  Wilcox. 
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Assumpsit  by  the  plaintiff  in  error,  against  the  defendant  in 
error.  The  declaration  contains  a  sj)ccial  count  on  a  note  for 
one  hundred  dollars,  payable  to  the  treasurer  of  Manual  Labor 
Institute  of  South  Alabama,  and  also  the  common  counts. 

The  defendant  demurred  to  the  first  count  of  the  declaration, 
which  was  sustained  by  the  court 

Upon  the  issue  6f  non-assumpsit  to  the  common  counts,  the 
plaintiff  offered  in  evidence,  a  note  of  the  defendant  for  8100,  pay- 
able to  the  treasurer  of  the  Manual  Labor  Institute  of  South  Ala- 
bama, and  having  proved  the  signature,  offered  to  prove  that 
the  property  in  tlie  note  was  in  the  plaintiff,  by  proof  of  the  in- 
corporation by  statute  of  the  Manual  Labor  Institute  of  South 
Alabama,  and  the  change  of  its  corporate  name,  by  a  subsequent 
enactment,  to  that  of  Madison  ColIege,but  the  court  refused  to  per- 
mit the  note  to  be  given  in  evidence,  to  which  the  plaintiffs  ex- 
cepted. And  now  assigns  for  error,  1.  The  judginent  on  the 
demurrer.     2.  The  matter  of  the  bill  of  exceptions. 

G.  Gayle,  for  plaintiff  in  error — cited  2  Ala.  099;  1  Lord 
Ray.  153;  Angel  &,  Ames  on  Cor.  510-11;  3  Burr.  18CG;  5 
Dane's  Ab.  151;  3  Levinz,  237. 

Sellars,  contra. 

ORMOND,  J. — The  first  count  of  the  declaration  is  bad,  be- 
cause it  does  not  show  any  legal  title  to  the  note  sued  on,  in  the 
plaintiff. 

The  allegation  is,  that  the  defendant  executed  a  note  to  "the 
treasurer  of  the  Manual  Labor  Institute  of  South  Alabama,"  but 
this  is  no  evidence  of  indebtedness  to  "Madison  College."  The 
facts  were,  that  after  the  execution  of  the  note,  and  before  the 
institution  of  this  suit,  the  name  of  the  corporation  was  changed, 
by  an  act  of  the  Legislature,  to  3/(rw/t.sv)n  College.  The  act  pro- 
vides, that  the  change  of  the  corporate  name  shall  not  affect  the 
right  of  the  corporation  to  recover  its  debts,  or  release  it  from 
its  engagements.  And  such  would  have  been  the  law,  if  no  such 
reservation  had  been  made,  as  is  shown  by  the  corporation  of 
Colchester  v.  Seaber,  [3  Burr.  1865,]  and  if  the  count  had  con- 
tained an  allegation  of  these  facts,  it  would  have  been  good. 

But  ujwn  this  proof,  showing  the  change  of  the  corporate  name. 
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and  that  the  defendant  executed  the  note  to  the  corporation,  un- 
der its  former  name,  it  was  entitled  to  recover  under  the  money 
count,  and  for  the  error  of  the  court  in  rejectting  the  testimony, 
the  judgment  is  reversed,  and  thie  cause  remanded. 


LEWIS,  ET  AL.  V.  BR.  BANK  AT  MONTGOMERY. 

1.  A  statute  provided  that  where  a  pale  has  been  made  of  a  sixteenth  section,  or 
a  part  thereof,  vvliicli  cannot  b}'  reason  of  the  insolvency  of  the  purchaser,  or 
olher  cause,  be  made  productive,  a  majority  of  the  voters  of  the  township,  vot- 
ing in  township  meeting,  upon  due  notice  given,  shall  have  power,  with  the 
assent  of  the  purchaser,  to  annul  or  cancel  tiie  contract  of  sale;  Held,  that  a 
plea  alleging  that  a  majority  of  the  voters  of  the  township  voting  in  township 
meeting,  upon  due  notice  given,  did,  with  the  asseiit  of  the  purchaser,  annul 
and  cancel  the  contract  of  sale,  because  the  same  could  not  be  made  produc- 
tive, was  good,  although  it  did  not  state  the  particular  reason  which  induced 
the  voters  to  assent  to  a  rescission. 

Writ  of  error  to  the  Circuit  Court  of  Russell. 

The  defendant  in  error  declared  against  the  plaintiffs,  in  as- 
sumpsit, upon  a  promissory  note,  which  is  described  as  being  da* 
ted  the  fifteenth  day  of  December,  1840,  payable  twelve  months 
after  date,  for  the  payment  of  two  thousand  three  hundred  and 
twenty-seven. dollars  and  twenty-two  cents,  for  the  account  of 
section  IG,  township  16,  range  21),  Russell  county,  negotiable  and 
payable  at  the  Branch  of  the  Bank  of  the  State  of  Alabama  at 
Montgomery. 

The  defendants  pleaded,  that  the  note  declared  on,  was  given 
in  consideration  of  the  purchase  of  the  IGth  section,  township  16, 
and  range  29;  that  since  the  purchase  of  the  same,  and  since  the 
last  continuance  of  this  cause,  a  majority  of  the  voters  of  the  said 
township,  voting  in  township  meeting,  upon  due  notice  given,  did, 
with  the  assent  of  the  defendant,  P.  A.  Lewis,  who  was  the  pur- 
chaser thereof,  annul  and  cancel  the  contract  of  sale  of  said  sec- 
tion, because  the  sale  of  the  same  could  not  be  made  productive. 
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To  this  plea,  the  plaintiff  demurred,  and  the  demurrer  being  sus- 
tained,  the  defendants  refused  to  plead  over;  thereupon,  a  judg- 
ment was  rendered  in  favor  of  the  plaintifi*,  for  the  amount  of  the 
note,  and  interest,  together  with  costs. 

Heydenfeldt,  for  the  plaintiffs  in  error. 
No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J. — The  legal  sufficiency  of  the  plea,  depends 
upon  the  interpretation  of  the  first  section  of  the  act  of  1843, 
«for  the  relief  of  the  purchasers  of  sixteenth  sections,"  [Clay's 
Dig.  529,  §  49,]  which  is  as  follows:  "Whenever  a  sale  has  been 
made  of  a  sixteenth  section,  or  part  thereof,  and  such  sale  can- 
not by  reason  of  the  insolvency  of  the  purchaser  or  purchasers,  or 
from  other  cause,  bo  made  productive,  a  majority  of  the  voters 
of  said  township,  voting  in  township  meeting,  upon  due  notice 
given,  shall  have  power,  with  the  assent  of  the  purchaser  or  pur- 
chasers, to  annul  or  cancel  the  contract  of  sale  for  said  section, 
or  any  lot  or  parcel  thereof,  which  is  not  likely  to  be  productive; 
and  shall  have  power  furthermore  to  re-sell,  rent  or  lease 
the  same,  as  if  no  sale  had  ever  been  made." 

This  enactment  authorises  a  majority  of  the  voters  of  a  town- 
ship to  annul  a  contract  (with  the  assent  of  the  purchaser)  for 
the  sale  of  the  sixteenth  section,  when  from  any  cause  it  cannot 
be  made  productive,  and  it  is  not  necessary  to  the  validity  of 
their  decision,  that  they  should  declare  the  particular  reason  that 
influenced  them.  It  is  enough,  that  they  have  expressed  their  as- 
sent to  a  rescission  in  the  manner  prescribed;  the  legal  inference, 
at  least  in  the  absence  of  any  thing  showing  the  contrary,  is,  that 
they  acted  in  subordination  to  law,  and  were  influenced  by  the 
consideration  that  the  sale  would  be  unproductive.  This  con- 
clusion results  from  the  nature  of  the  thing  done,  the  persons  by 
whom,  and  the  manner  of  doing  it,  and  is  well  sustained  by  the 
general  analogies  of  the  law. 

A  plea  by  the  purchaser  to  an  action  for  the  purchase  money 
which  sets  up  the  cancellation  of  the  contract  as  provided  by  the 
statute,  need  not  allege  the  specific  reason  which  induced  the  vo- 
ters to  assent  to  it.  In  fact,  a  plea  could  not  be  thus  framed,  un- 
less the  voters  expressed  tlie  cause  which  operated  upon  them, 
witliout  a  special  inquiry  of  each,  which  they  might  or  might  not 
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answer  at  pleasure.  Besides,  they  might  have  been  influenced 
by  various  reasons,  to  state  all  which  would  require  a  plea  of 
most  inconvenient  length.  But  apart  from  these  considerations, 
it  may  be  asked  for  whose  benefit  is  it,  that  the  plea  should  be 
thus  special?  The  propriety  of  the  decision  of  the  voters  could 
not  be  revised  by  a  jury;  the  more  especially  where  it  has  not 
been  drawn  in  question  by  the  party  who  seeks  to  set  it  aside. — 
If  it  were  possible  to  show  that  they  were  influenced  by  impro- 
per or  insufficient  motives,  the  facts  should  be  specially  alleged  in 
a  replication;  it  is  not  necessary  for  the  plea  to  state  the  inference 
which  the  law  makes  in  favor  of  the  act  done,  by  an  allegation 
more  full  than  it  contains  in  the  present  case. 

In  other  respects,  the  plea  is  believed  to  be  unobjectionable. — 
The  judgment  is  consequently  reversed,  and  the  cause  remanded. 


Ex  PARTE  BANK  OF  THE  STATE  OF  ALABAMA. 

1.  The  term  of  the  county  court  of  Tuskaloosa  county,  held  on  the  2d  Monday 
of  December,  1843,  was  authorised  by  the  act  of  the  13th  February,  1843. 

2.  The  judge  of  the  county  court  of  Tuskaloosa  county,  under  the  act  of  the  13th 
Feb.  1843,  is  authorised  to  tax  a  fee  of  two  dollars  on  bank  suits,  although  no 
jury  trial  is  had. 

B.  F.  Porter,  for  the  Bank,  moved  for  a  mandamus  to  the 
judge  of  the  county  court  of  Tuskaloosa  county,  requiring  him  to 
issue  a  supersedeas  in  a  certain  case,  where  execution  either  had 
or  was  about  to  issue  against  the  Bank  on  a  judgment  for  costs 
in  favor  of  M.  E.  Chiles,  et  al.  In  the  petition,  it  is  shown,  this 
judgment  was  rendered  at  a  term  of  the  county  court  commenced 
on  the  2d  Monday  of  December,  1843.  Another  reason  urged 
for  the  supersedeas  is,  that  a  fee  of  2  dolla,rs,  as  taxed  in  the  bill 
of  costs,  is  the  judge's  fee.  More  than  100  cases  were  said  by 
him  to  be  in  the  same  condition;  and  he  urged — 

1st.  That  the  term  of  the  county  court  was  not  warranted  by 
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law;  and  as  to  this  point,  cited  the  acts  of  1843,  p.  125,  §  3;  act 
of  1821,  Clay's  Dig.  298,  §  13. 

2d.  That  the  fee  taxed  is  not  allowed  by  law.  As  to  this,  he 
cited,  act  of  1815,  Clay's  Digest,  575,  §  94;  act  of  1821,  Aikin's 
Digest,  189;  act  of  1831,  Clay's  Dig.  p.  316,  §  24;  act  of  13 
February,  1843,  p.  81;  act  of  14  February,  1843,  p.  56. 

GOLDTHWAITE,  J.— 1.  The  first  question  to  which  our 
attention  is  called  by  this  motion  for  a  mandamus,  is,  whether  a 
term  of  the  county  court  of  Tuskaloosa  county  was  lawfully  held 
on  the  2d  Monday  of  December,  1843.  Previous  to  the  13th 
February  of  that  year,  that  court  was  required  to  hold  its  sessions 
twice  in  each  year — on  the  3d  Mondays  in  January  and  July. 
On  that  day,  an  act  was  approved  by  the  Governor  containing  a 
section  in  these  words,  "Be  it  enacted,  &c..  That  the  next  term 
of  the  county  court  of  Tuskaloosa  county  shall  be  holden,  as 
heretofore,  on  the  3d  Monday  of  July,  1843;  and  thereafter,  the 
terms  of  said  court  shall  be  holden  on  the  2d  Mondays  in  May 
and  December  in  each  year."  The  evident  object  of  this  enact- 
ment was  to  change  the  terms  of  that  court  from  January  and  Ju- 
ly to  December  and  May,  but  it  was  not  to  take  effect  until  after 
the  July  term  for  the  year  1843.  The  construction  contended 
for  by  this  motion,  would  cause  an  interval  of  10  months;  for  no 
court  could  be  held  until  May,  1844,  if  that  held  in  December  was 
unauthorized.  If  the  words  December  and  May  are  transposed 
in  the  section,  the  meaning  of  the  Legislature  would  be  free  from 
all  doubt.  Even  as  it  is,  we  think  it  perfectly  clear,  that  the  act 
contemplated  a  term  of  the  court  should  be  held  on  the  2d  Mon- 
day of  December,  1843. 

2.  The  other  question  would  be  equally  clear,  if  it  was  not 
that  it  is  embarrassed  by  connecting  it  with  a  former  practice  of 
the  county  court  judges. 

The  question  is  whether  the  judge  of  the  county  court  of  Tus- 
kaloosa county,  is  authorized  to  tax  a  fee  of  two  dollars  to  himself 
for  rendering  a  judgment  of  non  pros.,  or  dismissal,  in  a  suit  by 
the  Bank  of  the  State  of  Alabama. 

The  act  of  the  13th  February,  1843,  ascertains  what  fees  a 
judge  of  the  county  court  shall  thereafter  be  allowed,  and  among 
these,  is  one  of  two  dollars  for  each  judgment  or  decree.  This 
act  would  seem  to  admit  of  no  other  construction  than  tliat  the 
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fee  was  allowable  in  all  cases  were  judgments  are  given,  without 
regard  to  their  character.  But  it  is  said  this  act  must  be  controlled 
by  another,  which  was  approved  on  the  14th  of  the  same  month. 
This  last,  directs  that  the  tax  fee  of  two  dollars  on  each  judg- 
ment rendered  in  all  cases  of  debt,  due  the  several  banks  in  this 
State,  shall  belong  to  the  county  treasury  of  the  county  where 
the  defendant  may  reside.  If  we  stop  here,  it  is  impossible  to 
trace  any  connexion  between  these  acts;  for  nothing,  as  yet  dis- 
closed, leads  to  any  inference  that  the  last  was  intended  to  con- 
trol the  first.  When  we  go  one  step  further  back,  we  find,  by 
the  act  of  1831,  that  the  county  tax  was  abolished  on  all  suits  in 
Tuskaloosa  circuit  or  county  courts,  in  favor  of  the  Bank  of  the 
State  of  Alabama,  in  which  judgments  should  be  had  without  the 
intervention  of  a  jury.  [Clay's  Digest,  310,  §  24.]  This  county 
tax  was  imposed  by  the  act  of  1815  for  the  purpose  of  providmg 
a  fund  to  defray  county  expenses,  and  is  one  of  two  dollars  on 
each  suit  instituted  in  the  county.     [Clay's  Digest,  575,  §  94.] 

When  the  county  court  was  re-organized  in  1821,  and  directed 
to  be  held  by  one  judge,  no  salary  was  given  to  him,  but  certain 
fees  were  provided  to  be  paid  for  his  compensation;  among  these, 
we  find  a  direction  that  the  tax  fee  then  allowed  by  law  for  a  jury  ^ 
should  be  paid  to  the  judge.  [Act  of  1821,  §  26 — Toulmin's  Di- 
gest, 199.]  It  is  said,  this  is  the  only  authority  which  the  judges 
had  for  taxing  any  fee  for  their  services,  until  the  act  of  the  13th 
February,  1843;  and  as  this  fee  was  abolished  in  1831  in  all  bank 
suits  in  Tuskaloosa  county,  where  the  judgments  were  had  with- 
out the  intervention  of  a  jury,  it  is  insisted,  that  as  to  such  suits, 
the  act  of  the  13th  February,  1843,  does  not  give  the  judge  of 
the  county  court  of  that  county  any  right  to  tax  his  fee,  although 
he  and  all  the  other  judges  are  entitled  to  it  in  every  other  class 
of  cases.  If  the  county  tax,  created  by  the  act  of  1815,  was 
transferred  to  the  county  judges  by  the  act  of  1821,  we  do  not 
well  see  how  their  right  was  affected  by  the  act  of  1831,  inas- 
much as  there  was  then  no  county  tax  on  suits  in  the  county 
court  of  Tuskaloosa  county;  but,  conceding  that  the  legitimate 
interpretation  of  the  act  of  1831,  was  to  abolish  the  fee  in  cer- 
tain courts,  we  cannot  perceive  that  an  exemption  from  1831, 
until  the  passage  of  the  act  of  1843,  deprived  the  Legislature  of 
the  power  to  give  a  fee,  by  way  of  compensation,  to  the  county 
judges.    The  only  plausible  objection  against  the  right  to  this  fee, 
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is  dirived  from  the  title  of  the  act  and  its  general  object,  which  is 
to  reduce,  and  not  increase,  the  fees  of  any  of  the  officers  named 
in  it;  it  is  to  be  borne  in  mind,  however,  that  other  fees  of  this 
officer  were  reduced,  and,  in  place  of  the  fees  which,  previously, 
they  were  allowed  to  charge,  a  new  fee  bill  is  given.  We  are 
not  authorized  to  restrict  the  fees,  which  are  plainly  allowed  by 
this  act,  to  cases  in  which  they  were  allowed  similar  fees  pre- 
viously, because  we  cannot  know  that  those  which  are  specifical- 
ly given,  were  not  intended  in  place  of  others,  which  are  now  cut 
off. 

Our  conclusion,  on  both  questions,  is  against  the  motion,  and  it 
is  denied. 


GODFREY  V.  HAYS. 

1.  A  father  being  obliged  to  support  his  children,  is  entitled  to  their  services  daring 
minority,  and  to  the  product  of  their  labor,  bo  long  as  they  remain  members  of  his 
family,  but  if  he  dnve  them  away,  or  voluntarily  permit  them  to  leave  him,  and 
provide  for  themselves,  he  is  not  entitled  to  their  earnings. 

3.  Where  a  father  mad*  a  contract  with  his  son,  then  living  with  him,  that  he 
would  give  him  a  slave  for  doing  certain  work  upon  a  mill,  which  was  done,  and 
the  blavc  conveyed  to  the  son — held,  that  the  slave  could  be  taken  in  execution 
at  the  suit  of  the  creditors  of  the  father. 

Ereor  to  the  Circuit  Court  of  Sumter. 

Detinue  by  the  defendant  in  error,  against  the  plaintiff  in  error, 
for  a  slave. 

From  a  bill  of  exceptions,  taken  at  the  trial,  it  appears  that  the 
defendant  produced,  and  proved,  a  bill  of  sale,  for  the  slave,  from 
his  father  to  him.  That  the  son,  being  a  minor,  living  with  his 
father,  by  contract  with  the  latter,  assisted  in  repairing  a  mill,  the 
property  of  the  father,  which  was  the  consideration  for  the  con- 
veyance of  the  slave;  and  proved  that  the  labor  was  equal  to  the 
value  of  the  slave.    Both  the  son  and  the  slave  remained  with 
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the  father,  after  the  conveyan(ie.  At  the  time  of  the  conveyance, 
the  father  was  possessed  of  considerable  property,  and  in  good 
credit,  though  considerably  indebted  at  the  time;  and  that,  sub- 
sequently, all  his  property  had  been  sold,  without  satisfying  his 
debt;  the  slave,  so  conveyed  to  the  son,  being  sold  under  execu 
tions  against  the  father. 

Upon  these  facts,  the  counsel  for  the  defendant  moved  the  court 
to  charge  the  jury,  that  if  they  believed  that  the  father  was  in- 
debted before  ahd  at  the  time  of  the  contract  with  his  infant  son, 
and  that  the  negro  in  controversy  was  sold  under  execution  on 
account  of  a  pre-existing  debt,  that  then  the  plaintiff  ought  not  to 
recover.  And,  further,  that  when  a  parent  is  indebted,  and  his 
minor  son,  who  is  living  with  him,  does  work  for  the  pai'ent  under 
contract  with  him,  and  the  parent,  in  consideration  thereof, 
transfers  a  slave  or  other  property  to  the  minor,  such  transfer  is 
void  against  pre-existing  creditors. 

These  charges  the  court  declined  giving;  and  charged  the  jury 
— 1st.  That  if  they  believed  the  contract  was  entered  into  to  de- 
lay, hinder  or  defraud  creditors,  it  was  void.  2d.  That  though 
the  son  was  a  minor,  and  living  with  his  father,  yet  if  the  work, 
which  was  the  consideration  of  the  transfer,  was  done  pursuant 
to  a  previous  contract,  it  was  valid,  even  against  pre-existing 
creditors;  but,  if  the  work  was  performed  without  any  previous 
contract,  and  the  father,  after  it  was  done,  had  conveyed  the 
slave  in  satisfaction  thereof  to  the  son,  the  transfer  would  be 
void  against  pre-existing  creditors.  To  all  which,  the  defendant 
excepted;  and  judgment  being  rendered  for  the  plaintiff,  the  de- 
fendant prosecutes  this  writ,  and  assigns  for  error  the  matters  of 
law  arising  on  the  bill  of  exceptions. 

Boyd,  for  plaintiff  in  error,  cited  3  Porter,  196;  3  Jolins.  Ch.  R 
481;  15  Mass.  274;  2  Wendell,  461. 

Smith,  co7itj^a,  cited  12  Mass.  375;  15  id.  272;  2  id.  113;  10 
id.  287;  1  id.  525;  3  Pick.  201;  7  Cow.  92;  5  Wend.  204;  5  Johns. 
Rep.  324. 

ORMOND,  J. — From  the  obligation  of  the  father  to  support 
his  children  during  minority,  he  is  entitled  to  their  services,  and 
to  the  earnings  of  their  labor.     The  right  and  the  duty  are  rccip- 
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rocal;  for  it  cannot  be  doubled,  that  if  the  father  should  refuse  to 
support  his  child,  and  drive  J^im  from  the  parental  roof,  that  he 
could  not  claim  his  earnings,  [Nightingale  v.  Withington,  15, 
Mass.  272.]  The  law  would  be  the  same  if  the  father  should 
permit  the  child  to  labor  for  his  own  benefit;  but  in  such  a  case, 
the  child  must  cease  to  be  a  member  of  the  family;  tlie  relative 
obligations  of  parent  and  child  must  cease — in  the  language  of 
the  case  just  cited,  the  child  must  be  "emancipated." 

In  such  a  case,  no  doubt,  the  flitiicr  might  employ  his  child, 
and  compensate  him  for  his  labor,  and  the  product  of  his  earnings 
■would  be  beyond  the  reach  of  the  creditors  of  the  father,  as  they 
have  no  claim,  legal  or  moral,  on  the  labor  of  his  child;  but  when 
the  child  is  a  part  of  the  family,  the  product  of  his  labor  belongs 
to  the  father;  and  is,  therefore,  subject  to  the  payment  of  his 
debts. 

These  principles  are  decisive  of  this  case.  Here,  the  son  re- 
mained under  the  parental  roof,  and  the  family  relation  of  father 
and  cliild  was  not  severed.  The  obligation  of  the  father  for  main- 
tenance, therefore,  continued;  and,  as  a  consequence,  he  was  en- 
titled to  the  earnings  of  the  son. 

If  it  were  conceded  that  this  contract  could  be  enforced  by  the 
son  against  the  father,  it  would  avail  nothing  in  this  case.  The 
father  being  entitled  to  his  earnings,  the  conveyance  of  the  slave 
on  account  of  the  labor  of  the  child,  was  without  consideration, 
and  void  as  against  creditors.  Let  the  judgment  be  reversed, 
and  the  cause  remanded. 


BISSELL  &  CARVILLE  v.  CARVILLE  &  CO. 

1.  The  judgment  entry  recited  the  appenranoc  of  the  defendants,  by  J.  P.  S.,  who 
confessed  a  judgment  for  them  under  a  power  of  attorney,  which  was  fileb  with 
the  papers  in  the  cause  :  Held,  1.  That  the  defendants  having  appeared  by 
attorney,  could  not  object  to  the  want  or  irregularity  of  the  service  of  process. 
2.  That  the  mere  production  of  ttie  power  of  attorney  did  not  make  it  part  of 
the  record,  but  that  the  recital  of  its  contents  was  sufficient  to  support  the 
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judgment.  3.  That  it  was  not  a  conclusion  of  law,  that  the  power  of  aftoN 
ney  was  not  the  act  of  both  the  defendants,  because  it  was  executed  in  the 
firm  name.  4.  That  although  the  judgment  would  have  been  more  techni- 
cal if  it  had  affirmed  the  power  of  attorney  was  duly  proved,  yet  it  might  be 
intended  that  its  execution  was  satisfactorily  shown. 

Writ  of  error  to  tlie  Circuit  Court  of  Dallas. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  defendants 
in  error,  against  the  plaintiffs,  for  the  recovery  of  the  sum  of  three 
hundred  and  eighty-seven  dollars  and  ninety-three  cents.  The 
writ  having  been  executed  by  an  acknowledgment  of  service,  the 
following  judgment  was  rendered:  "This  day  came  plaintiffs,  by 
their  attorneys,  and  the  defendants,  by  Joseph  P.  Snffold,  to  whom 
a  power  of  attorney  was  executed,  to  confess  a  judgment  in  this 
case — which  power  of  attorney  is  filed  with  the  papers  in  the 
cause,  confesses  a  judgment  in  favor  of  the  plaintiffs,  for  the  sum 
of  three  hundred  and  eighty-seven  dollars  and  ninety-three  cents. 
It  is,  therefore,  considered  by  the  court,  that  the  plaintiffs  recover 
of  and  against  the  defendants,  the  said  sum  of  three  hundred  and 
eighty-seven  dollars  and  ninety-three  cents,  so  confessed  as  afore- 
said, and  the  costs  in  this  behalf  expended,  &c.  A  power  of  at- 
torney is  found  in  the  transcript,  purporting  to  have  been  made  by 
the  defendants  below,  corresponding  with  that  described  in  the 
judgment,  subscribed  in  their  firm  name,  with  a  seal  set  opposite. 

Evans,  for  the  plaintiffs  in  error. 

G.  W.  Gayle  and  J.  P.  Saffold,  for  the  defendants. 

COLLIER,  C.  J. — L  It  is  insisted,  that  as  the  defendants  be- 
low were  not  served  with  process  by  the  sheriff,  but  the  only  evi- 
dence of  the  service  is,  the  appearance  of  their  names  subscribed 
thus,  "Bissell  &  Carville,"  to  an  acknowledgment,  it  should  have 
been  shewn  to  the  circuit  court  that  the  acknowledgment  was 
genuine,  and  made  by  the  authority  of  both;  more  especially  as  it 
appeared  from  the  writ,  that  the  partnership  was  at  an  end.  It  is 
clear  that  one  partner  cannot,  after  a  dissolution  of  the  partner- 
ship, accept  the  service  of  process  in  the  name  of  the  firm;  and  it 
is  equally  well  settled,  that  where  process  has  not  been  executed 
otherwise  than  by  written  acknowledgment  in  the  name  of  the 
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defendant,  its  genuineness  must  be  shewn  by  proof  to  authorize  a 
judgment  by  default  But  in  the  present  case,  the  defendants  ap- 
peared, and  this  was  sufficient  to  cure,  eitlier  the  want  of,  or  de- 
fective execution  of  the  writ 

2.  In  Hodges  &  Puckett  v.  Ashurst  &  Son,  [2  Ala.  Rep.  301,] 
we  held  that  the  mere  production  of  a  power  of  attorney,  and  the 
confession  of  a  judgment  under  its  authority,  did  not  make  it  a 
part  of  the  record,  and  an  appellate  court  could  not  regard  it  as 
such,  though  it  was  certified  with  the  transcript.  But  if  we  were 
allowed  to  look  into  the  letter  of  attorney  in  the  present  case,  the 
judgment  would  not  be  afiected  by  it;  for  it  is  in  all  respects, 
such  as  the  judgment  recites.  So  in  the  case  cited,  it  was  decided 
that  it  was  indispensable  to  the  regularity  of  a  judgment  confess- 
ed under  a  power  from  the  defendant,  that  the  authority  should 
be  set  out  in  extenso  upon  the  record,  though  it  would  always  be 
proper  to  do  so. 

The  execution  of  the  letter  of  attorney,  in  the  firm  name,  is  no  ^ 
objection  to  the  authority  which  it  confers;  ior,  from  any  thing 
appearing  to  the  contrary,  both  the  defendants  may  have  been 
present,  and  if  both  did  not  actually  execute  it,  yet  they  may  have 
adopted  it  as  their  joint  act. 

The  judgment  would  have  been  more  technical,  if  it  had  spe- 
cially recited  the  fact,  that  the  execution  of  the  power  of  attorney, 
was  proved  to  the  court;  yet  we  think  it  clearly  inferrable  fi-om 
the  entry,  that  the  court  had  sufficient  proof  to  satisfy  the  mind 
upon  this  point  It  is  certainly  the  duty  of  this  court,  to  sustain 
by  all  reasonable  intendments,  the  acts  of  inferior  tribunals,  and 
this  principle  should  not  be  disregarded  in  the  case  before  us.  It 
results  from  what  has  been  said,  that  the  judgment  of  the  circuit 
court  is  affirmed. 
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MOORE  V.  SPENCE. 

1.  A  gift  of  slaves  by  a  father  to  a  son  is  void  as  against  existing  creditors. 
3.  The  right  of  a  creditor  in  such  a  case,  is  not  varied  by  the  fact  that  a  new  nota 
was  executed  for  the  debt  subsequent  to  the  gift. 

Error  to  the  Circuit  Court  of  Talladega. 

Trespass,  vi  et  armis,  by  the  plaintiff  against  the  defendant  in 
error,  as  sheriff  of  Talladega.  The  defendant  pleaded  the  gene- 
ral issue,  and  a  special  plea  setting  up  a  justification,  that  the  pro- 
perty was  seized  by  virtue  of  legal  process.  Issue  on  the  de- 
murrer to  the  second,  which  was  overruled  by  the  court. 

On  the  trial,  the  plaintiff  proved,  that  in  the  sumnaer  of  1837, 
WilUam  H.  Moore,  his  father,  informed  him  that  his  wife's  mo- 
ther had  died  in  Virginia,  and  had  given  to  the  wife  some  ten  or 
twelve  negroes,  and  that  he,  plaintiff,  might  have  them  if  he  would 
go  or  send  for  them.  He  accordingly  sent  an  agent,  who  re- 
ceived them  in  Virginia  for  plaintiff,  in  December,  1837,  and 
brought  them  to  Talladega,  where  they  remained  for  about  a  year, 
on  the  plantation  of  W.  H.  Moore,  in  the  possession  of  the  agent, 
then  overseer  of  W.  H,  Moore,  until  they  could  be  sent  to  Mis- 
sissippi, where  plaintiff  was  then  living.  The  plaintiff  carried 
the  slaves  to  Mississippi  in  February,  1839. 

The  defendant  produced  in  evidence  an  execution  against  W. 
H.  Moore,  in  favor  of  J.  R.  B.  Eldridge,  and  that,  as  sheriff  of 
Talladega,  he  levied  it  on  the  negro  in  the  controversy,  which  was 
one  of  those  above  mentioned,  on  the  2d  August,  1842,  by  virtue 
of  which  he  sold  the  slave.  Defendant  also  offered  W.  H. 
Moore,  who  testified  that  when  he  gave  the  slave  in  controversy 
to  his  son,  he  owed  the  plaintiff  in  execution,  J.  R.  B.  Eldridge, 
a  debt,  secured  by  three  notes  under  seal,  which  were  due  in 
1833  or  1834.  That  on  the  1st  September,  1841,  these  notes 
were  delivered  up  and  destroyed,  and  a  due  bill  executed  in  lieu 
thereof,  for  $478  50,  which  is  the  foundation  of  the  judgment  on 
which  the  execution,  on  which  the  levy  was  made,  issued.  Wit- 
ness stated,  that  he  never  had  possession  of  the  slaves.     That  at 
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the  time  of  the  gift,  he  owed  ten  thousand  dollars  or  more,  but  had 
ample  means  left  to  pay  his  debts.  That  the  slaves  were  a  rea- 
sonable provision  for  his  son,  and  intended  as  such,  and  not  equal 
ijl  value  to  the  provision  made  for  his  older  children. 

^The  court  charged,  that  if  William  H.  Moore  owed  the  plain- 
tiff in  execution  the  debt,  which  was  the  foundation  of  the  suit,  at 
the  time  he  made  the  gift  to  his  son,  that  the  gift,  as  to  Eldridge, 
was  fraudulent  and  void. 

2.  That  the  execution  of  the  due  bill,  and  delivery  of  the  three 
notes  to  W.  H.  Moore,  did  not  extinguish  the  original  debt,  or  af- 
fect the  right  of  Eldridge  to  have  his  debt  paid  out  of  this  pro- 
perty. 

The  defendant's  counsel  moved  the  court  to  charge  the  jury, 
that  if  William  H.  Moore  never  had  the  possession  of  the  slave, 
it  could  not  lawfully  be  taken  in  execution  for  his  debts.  To 
which  the  court  replied,  that  if  the  slaves  were  given  to  the  wife 
of  William  H.  Moore,  unless  it  was  a  gift  to  her  sole  and  separate 
use,  it  was  in  law  a  gift  to  the  husband;  and  that  such  gift,  and  the 
additional  fact  that  he  had  assumed  to  give  it  to  his  son,  who  had 
taken  possession  of  it,  was  a  taking  possession  by  the  father. 

To  all  which  the  defendant  excepted;  and  which  he  now  as- 
signs as  error. 

Rice,  for  plaintiff  in  error,  insisted,  that  the  decision  in  Miller 
V.  Thompson,  (3  Porter,  196.)  went  too  far — that  the  question  of 
fraud  should  be  left  to  the  jury.  In  proof  of  which,  he  cited  4 
Cow.  599;  8  id.  40G;  4  Wend.  303;  7  id.  437;  15  id.  588;  18  id. 
375;  1  Stew.  67;  11  Wheaton,213;  1  Story's  Eq.  344,  364. 

As  to  the  extinguishment,  he  referred  to  2  Stewart,  498;  2 
Porter,  280,  401;  1  Ala.  565;  5  Yerger,  199. 

On  the  point  of  possession,  to  1  S  tory's  Eq.  300. 

L,  E.  Parsons,  contra,  relied  on  the  statute,  Clay's  Dig.  254; 
3  Porter,  196;  3  Johns.  C.  481;  5  Cowcn,  72. 

ORMOND,  J. — The  principal  question  is,  whether  a  gift  of 
slaves  by  a  father  to  his  son  is  void  as  against  existing  creditors. 

In  the  case  of  Miller  v.  Thompson,  [3  Porter,  196,]  this  ques- 
tion was  considered  by  tliis  court,  and  an  elaborate  opinion  de- 
livered, holding  the  affirmative  of  this  proposition.     No  subse- 
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quent  opinion  of  this  court  has  weakened  the  force  of  that  adju- 
dication, and  we,  therefore,  decline  entering  into  a  discussion  of 
the  merits  of  the  question.  Even  if  we  were  dissatisfied  with 
the  decision,  which  we  do  not  wish  to  intimate,  we  should  hesi- 
tate long  before  we  would  overturn  one  so  elaborately  con- 
sidered— of  so  much  importance  to  the  community  to  be  settled 
on  stable  principles,  and  so  long  acquiesced  in. 

Another  question,  which  has  been  argued  in  the  case,  is,  whe- 
ther the  original  debt  of  the  father  to  Eldridge,  which  existed  an- 
terior to  the  gift  of  the  slaves  to  the  son,  was  not  extinguished  or 
merged  in  the  note  or  due  bill  executed  subsequent  to  that  event, 
upon  the  consolidation  of  the  three  notes.  It  cannot  admit  of 
question,  that  the  debt  which  existed  previous  to  the  gift  of  the 
slaves,  was  not,  as  it  respects  this  question,  affected  in  the  slight- 
est degree  by  the  consolidation  of  the  three  notes  into  one  due 
bill,  subsequent  to  the  gift.  The  rights  of  Eldridge  did  not  arise 
from  the  fact,  that  the  debt  was  secured  by  notes,  but  because 
the  debt  was  due.  Any  change,  therefore,  of  the  evidence  of  the 
existence  of  the  debt,  made  by  consent  of  the  parties,  can  exert 
no  influence  on  the  rights  of  either. 

It  was  further  insisted,  that  the  father  never  had  possession  of 
the  slaves,  and  never  asserted  any  right  under  the  will  of  his 
wife's  mother;  and  that,  therefore,  no  right  ever  attached,  upon 
the  slaves  in  question,  in  favor  of  Eldridge. 

It  appears  that  the  slaves,  being  in  Virginia,  were  bequeathed 
to  the  wife  of  Wm.  H.  Moore,  the  father,  by  her  mother,  and  that 
the  father  gave  them  to  the  son,  on  condition  that  he  would  send 
for  them.  It  is  an  established  principle,  that  the  right  to  personal 
property  draws  to  it  the  possession;  but  independent  of  this  con- 
sideration, the  gift  to  the  son  was  an  exercise  of  ownership  over 
the  property  by  the  father,  and  the  reception  of  it  by  the  son,  is 
an  admission  of  the  title  of  the  father.  This  point,  however,  is 
too  clear  for  argument. 

Let  the  judgment  be  affirmed. 
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STALLINGS  v.  WILLIAMS'  Adm'r. 

1.  A  declaralion.at  the  9uit  of  an  administrator,  upon  a  pronfjissory  note  payable 
to  his  intestate,  should  allege  that  payment  was  not  made  ciiher  to  the  de. 
ceased  in  his  lifetime,  or  the  plaintiff  since  his  death  ;  and  if  it  merely  nega< 
lives  a  payment  to  the  plaintiff,  it  is  bad  on  demurrer, 

2.  The  plea  of  r/e  ungues  executor,  is  a  pica  to  the  merits,  within  the  meaning  of 
the  act  of  1824,  which  authorises  a  defendant,  whose  demurrer  is  overruled,  to 
withdraw  the  same  and  plead  to  the  merits  of  the  action. 

Writ  of  error  to  tlie  County  Court  of  iSumter. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  defendants 
in  error,  against  the  plaintiff.  The  declaration  commences  in  the 
usual  form,  and  describes  the  plaintiffs  as  the  administrator  and 
administratrix  of  Thomas  Williams,  deceased;  it  then  sets  out  a 
note  dated  on  the  22d  of  January,  183G,  by  which  the  defendant 
promised  to  pay  to  Thomas  Williams  or  bearer,  the  sum  of  six- 
teen hundred  and  one  dollars  and  twenty-three  cents,  three  years 
after  date,  with  interest  thereon.  It  concludes  by  averring  that 
the  defendant  has  not  paid  to  the  plaintiffs  the  money  in  the  note 
expressed,  to  their  damage,  &c. 

The  defendant  demurred  to  the  declaration,  and  his  demurrer 
being  overruled,  he  obtained  leave  to  plead  over,  and  thereupon 
tendered  a  plea  denying  that  the  plaintiffs  were  administrator 
and  administratrix  of  Thomas  Williams,  deceased,  but  the  court 
rejected  it,  on  the  ground  that  it  was  not  a  plea  to  the  merits  of 
the  action.  Thereupon  the  defendant  declined  to  plead  further, 
and  a  judgment  by  default  was  rendered  against  him. 

Green,  for  the  plaintiff'  in  error. 
Smith,  for  the  defendants. 

COLLIER,  C.  J. — It  is  insisted  that  the  demurrer  to  the  dec- 
laration should  have  been  sustained,  because  the  breach  of  the 
defendant's  promise  is  not  well  assigned.  Wiiere  an  action  is 
brought  by  an  executor  or  administrator  upon  a  contract  with  his 
testator  or  intestate,  it  is  not  enough  to  alledge  that  the  defendant 
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did  not  pay  to  the  plaintiff,  but  it  should  be  stated  that  payment  . 
was  not  made,  either  to  the  deceased  in  his  lifetime,  or  the  plain- 
tiff, since  his  death.  [Chitty  on  Plead.  3  Am.  ed.  328;  1  Saund. 
on  Plead.  &  Ev.  134. J  A  breach  otherwise  assigned  would  be 
too  narrow,  and  not  in  terms  co-extensive  with  the  contract. — 
The  assignment  in  the  present  case,  might  perhaps  be  aided  by 
verdict  under  the  usual  common  law  intendments,  that  the  judge 
would  have  directed  the  jury  to  require,  and  the  jury  did  require 
sufficient  evidence;  but  upon  demurrer,  it  is  clearly  fatal.  [1 
Saund.  Rep.  n.  1;  Thomas  v.  Roosa,  7  Johns.  Rep.  461;  Lunn 
V.  Payne,  6  Taunt.  Rep.  140;  Siclemore  v.  Thistleton,  6  M.  & 
S.  Rep.  9;  Perreau  v.  Bevan,  5  B.  &  C.  284;  Charnley  v.  Win- 
stanley,  5  East's  Rep.  270.] 

2.  The  act  of  1824  enacts,  that  where  a  demurrer  is  overruled, 
the  court  shall  grant  leave  to  the  party  demurring,  to  withdraw 
the  same,  and  plead  to  the  merits  of  the  action,  &c.  [Clay's 
Dig.  344,  §  119.]  In  the  present  case,  the  court  upon  overruling 
the  defendants  demurrer  to  the  declaration,  gave  him  leave  to 
plead  over,  but  rejected  the  plea  of  ne  unques  executor,  on  the 
ground  that  it  was  not  a  plea  to  the  merits.  The  question  to  be 
now  considered  is,  whether  that  plea  is  such  as  in  the  meaning 
of  the  statute,  goes  to  the  merits  of  the  action. 

The  plea  of  ne  unques  executor  is  a  plea  in  bar,  because  it 
does  not  propose  to  give  to  the  plaintiff  a  better  writ,  but  denies 
his  right  to  sue  at  all  in  the  representative  character  he  has  as- 
sumed. [1  Saund.  Rep  274,  n.  3.]  It  impliedly  admits  the 
cause  of  action  where  it  is  pleaded  alone,  [2  Saund.  on  Plead, 
and  Ev.  511;]  and  it  is  said  that  the  defendant  cannot  avail  himself 
of  the  matter  of  the  plea  under  the  general  issue.  [1  Chitty  on 
Plead.  3,  Am.  ed.  485.]  The  plea  certainly  sets  up  a  meritorious 
defence;  while  it  admits  the  cause  of  action  to  be  just,  it  denies 
that  the  plaintiff  is  entitled  to  maintain  a  suit  upon  it.  It  is  incum- 
bent upon  the  plaintiff,  under  a  proper  state  of  pleading,  not  only 
to  sustain  by  proof  the  defendant's  liability  to  some  one,  but  he 
must  show  that  he  is  the  person  legally  entitled  to  recover.  A 
failure  of  the  evidence  upon  either  point,  would  be  alike  fatal  to 
the  plaintiff,  and  equally  affect  the  merits  of  the  action. 

An  issuable  plea,  and  a  plea  to  the  merits,  are  frequently  used 
as  equivalent  expressions.  By  pleading  issuably,  it  is  said,  is 
meant  not  only  a  general  issue,  but  any  other  plea  upon  which 
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the  plaintiff  may  take  issue  and  go  to  trial  upon  the  merits.  [1 
Burr.  Rep.  605;  2  id.  782;  5  T.  Rep  152.]  A  plea  of  tender  and 
of  the  statute  of  limitations  are  issuable  pleas.  [1  H.  Black.  Rep. 
369;  1  Burr.  Rep.  59;  1  Bos.  &  Pul.  Rep.  228;  3  T.  Rep.  124.] 
But  what  we  have  already  said  may  suffice  to  show  that  the  plea 
which  was  rejected  by  the  county  court,  went  to  the  merits  of 
the  action,  and  was  improperly  ruled  out.  Upon  both  the  grounds 
taken  by  the  plaintiff  in  error,  the  judgment  of  that  court  is  revers- 
ed, and  the  cause  remanded. 


THE  STATE,  EX  eelatione  v.  BOWEN. 

1.  A  mandamus  will  not  lie  to  compel  a  judge  of  the  county  court  to  accept  a 
bund  tendered  by  the  sheriff;  he  having  adjudged  it  insufficient,  and  for  that 
cause,  having  declared  the  office  vacant. 

ORMOND,  J. — This  ,was  an  application  to  the  circuit  court 
of  Randolph  county,  for  ^.mandamus  to  the  judge  of  the  county 
court  of  that  county,  commandii^g  him  to  accept  a  bond  tendered 
by  the  sheriff. 

The  judge  of  the  county  court,  it  appears,  had  declared  the 
office  of  the  sheriff  vdcant,  in  a  proceeding  at  the  instance  of  one 
of  the  sureties  of  the  sheriff,  to  compel  the  sheriff  to  execute  a 
new  bond.  The  proceeding  resulted  in  a  judgment  of  the  coun- 
ty court,  declaring  the  office  of  sheriff  vacated.  This  was  a  final 
judgment  by  a  court  of  record  in  a  matter  over  which  it  had  ex- 
clusive jurisdiction,  and  whilst  the  judgment  remained  unrevers- 
ed, was  conclusive  of  all  the  matters  thereby  adjudicated.  The 
sufficiency  of  the  sheriff's  bond  was  a  matter  in  issue,  and  adju- 
dicated in  that  proceeding,  and  the  circuit  judge  acted  correctly, 
therefore,  in  refusing  a  mandamus. 

Let  the  judgment  be  affn-med. 
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LlTNSFORD,  use,  &c.  v.  BASKINS'  Adm'x. 

1.  The  bond  required  to  be  executed  upon  the  prosecutioh  of  an  appeal  from  A 
judgment  rendered  by  a  justice  of  the  peace,  is,  only  a  means  provided  by  sta. 
tute  for  the  continuance  of  the  litigation  in  the  appellate  court,  and  does  not  im- 
pose upon  the  sureties  an  obligation  other  and  greater  than  that  to  which  the  ap- 
pellant is  liable  :  consequently,  where  one  sued  as  administratrix,  appeals,  she 
may  plead  that  the  estate  she  sepresents  has  been  declared  and  adjudged  insol- 
vent, and  if  hcr  plea  is  sustained,  no  judgment  can  be  rendered  against  her  sure* 
ties  on  the  appeal  bond. 

S.  The  defendant,  an  administratrix,  pleaded,  that  the  estate  of  heJ*  intestate  was 
declared  and  adjudged  insolvent,  the  jury  found  the  plea  to  be  true,  assessed  the 
plaintiff's  damages,  and  judgment  was  rendered  that  the  suit  abate  and  be  refer- 
ed  to  the  orphans'  court :  Held,  that  although  the  act  of  1843  required,  that  the 
judgment  in  such  case  should  be  that  the  plaintiff  is  entitled  to  the  sum  found 
due  him,  but  no  execution  shall  issue  and  the  judgment  be  certified  the  proper  or- 
phans' court,  yet  the  defect  was  a  mere  clerical  misprision,  amendable  at  the 
costs  of  the  plaintiff  in  error. 

Writ  of  error  to  the  county  court  of  Montgomery. 

This  cause  was  originally  eight  suits,  commenced  before  a 
justice  of  the  peace  of  Montgomery,  on  eight  promissory  notes, 
made  by  the  defendant's  intestate,  and  payable  to  the  plaintiff — 
all  of  which,  it  is  declared  by  the  plaintiff's  affidavit,  were  lost  or 
mislaid.  Judgment  was  rendered  in  each  suit  in  favor  of  the 
plaintiff,  and  each  case  removed  by  appeal,  on  the  execution  of  the 
usual  bond,  with  sureties  to  the  county  court.  On  motion  of  the 
defendant,  all  the  cases  were  consolidated  by  the  county  court, 
and  a  declaration  filed  by  the  plaintiff  on  all  the  notes. 

The  defendant  pleaded,  1.  That  her  intestate  in  his  lifetime, 
"did  not  make,  execute  or  sign  the  said  several  promissory  notes 
in  the  said  plaintiff's  declaration  mentioned,  nor  either  of  them,** 
nor  did  he  authorise  any  person  to  make,  execute  or  sign  them,  or 
either  of  them  for  him.  This  plea  was  verified  by  an  affidavit  of 
the  defendant  which  declared  that  the  facts  set  forth  therein,  "are 
true  to  the  best  of  her  knowledge  and  belief"  2.  Non  assumpsit. 
3.  Payment.  4.  Set  off.  5.  Accord  and  satisfaction.  The  plain- 
tiff demurred  to  the  first  plea,  and  took  issue  on  the  others,  and 
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his  dcmurrcF  being  overruled,  issue  was  also  joined  on  the  first 
plea*  At  a  subsequent  term,  the  defendant  pleaded  puis  darrien 
continuance,  that  the  estate  of  her  intestate  had  been  reported  in- 
solvent, to  the  orphans'  court  of  Montgomery,  and  so  adjudged  by 
that  court;  that  the  decree  remained  in  full  force,  unrevoked,  &c. 
The  plaintiff,  after  craving  oyer  of  the  proceedings  before  the 
justice  of  the  peace,  appeal  bonds,  &C  demurred  to  this  plea,  and 
his  demurrer  being  overruled,  he  replied,  an  issue  was  made  up, 
and  the  cause  thereupon  submitted  to  a  jury,  who  affirmed  by 
their  verdict,  the  truth  of  the  plea,  and  assessed  the  plaintiff's 
damages  at  four  hundred  and  forty-one  dollars  and  sixty  cents. 
A  judgment  was  Fendered  on  the  verdict  as  follows:  "It  is  there- 
fore, considered  by  the  court,  that  this  suit  abate,  and  be  referred 
to  the  orphans'  court  of  the  county  of  Montgomeiy." 

J.  P.  Saffold  and  Faw,  for  the  plaintiffs  in  error — insisted 
that  the  county  court  should  have  rendered  a  judgment  against  the 
defendant  and  her  sureties  in  the  appeal  bonds,  to  be  levied  de  bo- 
nis propriis.  [Barry  v.  Rush,  1  T.  Rep.  692;  Worthington  v. 
Barlow,?  id,  453;  Willes'  Rep.  317, n.  a.;  Wms.  on  Ex.  1097-8; 
Bettis  V.  Taylor,  8  Porter's  Rep.  574;  3  Marsh.  Rep.  387;  1 
Johns.  Cases,  27Gj  10  Johns.  Rep.  367;  Morrison  v.  Morrison,  3 
Stew'tRep.  444;  Clay's  Dig.  315,  §  11;  1  Chitty's  Plead.  650;  1.- 
T.  Rep.  758;  4  Taunt.  Rep.  821;  6  Cow.  Rep.  225;  12  Wend. 
Rep.  475.] 

The  judgment  should  have  been  against  some  or  all  the  obli- 
gors in  the  appeal  bonds.  [1  T.  Rep.  691;  1  Johns-.  Cases,  276;- 
Clay's  Dig.  195,  §  13.] 

N.  HAasis,  for  the  defendant.  The  statute  makes  the  execOi- 
tion  of  an  appeal  bond,  a  condition  precedent  to  the  prosecution 
of  an  appeal  from  the  judgment  of  a  justice  of  the  peace.  It  is 
the  means  by  which  the  party  supposing  himself  aggrieved  by 
such  a  judgment,  can  have  a  trial  in  a  higher  court,  and  sureties 
may  avail  themselves  of  any  defence  which  their  principal  can. — ■ 
The  character  of  the  parties  is  not  changed  by  the  bond  which 
is  given,  and  if  an  administrator  appeals  and  executes  a  bond 
which  would  authorise  a  judgment  against  him  in  his  individual 
capacity,  the  suit,  notwithstanding,  continues  against  him  in  his 
representative  character. 
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The  decree  adjudging  an  estate  insolvent,  is  an  answer  to  an 
action  against  its  administrator,  and  will  avail  his  sureties  in  an 
appeal  bond.  In  the  present  case,  the  judgment  does  not  strictly 
conform  lo  the  last  statute  upon  the  subject;  the  variance  it  is  be- 
lieved, is  not  so  material  as  to  authorise  its  reversal.  He  cited 
Clay's  Dig.  195,  ^ 3;  id.  314,  §  9;  315,  §  11;  Aik.  Dig.  152; 
Quit,  et  al.  v.  Adair,  4  Ala.  Rep.  315.J 

COLLIER,  C.  J The  act  of  1814,  in  connection  with  that 

of  1822,  enacts  that  any  person  aggrieved  by  the  judgment  of  a 
justice  of  the  peace,  may,  within  five  days  after  its  rendition,  ap- 
peal to  the  circuit  court,  or  county  court  of  the  county,  giving 
bond  with  good  security  in  double  the  amount  of  the  judgment, 
conditioned  to  prosecute  his  appeal  to  effect;  and  in  case  he  be 
cast  therein  to  pay  and  satisfy  the  condemnation  of  the  court. — 
[Clay's  Dig.  314,  §  9.]  By  a  statute  passed  in  1816,  it  is  provi- 
ded, that  whenever  any  judgment  rendered  by  a  justice  of  the 
peace,  shall  be  removed  into  any  court  by  appeal,  certiorari,  or 
otherwise,  if  it  be  affirmed,  a  judgment  shall  be  entered  against 
the  security  as  well  as  the  principal,  and  execution  may  issue 
against  both  or  either  of  them.     [Id.  315,  §  11.] 

The  appeal  is  not  the  institution  of  a  new  suit,  but  the  mere 
continuance  of  one  already  commenced,  by  its  transfer  to  another 
tribunal  of  superior  jurisdiction.  In  the  appellate  court,  the  par- 
ties occupy  the  same  position  in  respect  to  each  other,  that  they 
did  in  the  inferior  court,  and  the  cause  is  there  to  be  tried  de  novo. 
[Clay's  Dig.  314,  §  10.]  The  execution  of  a  bond,  as  the  condi- 
tion upon  which  the  cause  is  to  be  removed,  is  a  means  provided, 
by  which  the  litigation  is  to  be  continued,  and  can  have  no  influ- 
ence upon  the  pleadings,  nature  of  the  defence,  or  proof  which 
may  be  adduced.  If  the  plaintiff"  is  the  appellant,  his  situation  on 
the  trial  will  not  be  in  any  manner  prejudiced  thereby;  nor  will 
the  defendant,  if  such  is  his  relation  to  the  suit,  be  prevented  from 
urging  any  matter  of  defence  which  the  law  recognizes  as  suffi- 
cient to  prevent  a  recovery,  if  the  case  had  been  originally  brought 
in  the  appellate  court.  The  failure  of  the  appellant  to  prosecute 
his  appeal  with  effect,  so  as  to  recover  a  judgment  against  the  ap- 
pellee, will  not  be  sufficient  to  make  his  sureties  liable  to  a  judg- 
ment; but  he  must  in  the  language  of  the  statute,  "be  cast"  in  the 
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suit,  in  order  that  his  sureties  may  be  bound  "to  pay  aod  satisfy 
the  condemnation  of  the  court" 

The  act  of  1843,  "to  amend  the  laws  now  in  force,  in  relation 
to  insolvent  estates,"  [Clay's  Dig.  195,  §  13,J  enacts  that,  "no  suit 
now  pending,  or  which  may  hereafter  be  brought  or  revived 
against  any  executor  or  administrator,  shall  be  abated  on  any 
plea  or  suggestion,  that  such  estate  has  been  reported  or  declared 
insolvent,  since  the  commencement  of  such  suit;  but  after  such 
estate  shall  have  been  declared  insolvent  in  the  manner  herein 
provided,  that  fact  may  be  specially  pleaded  by  the  executor  or 
administrator,  without  thereby  waiving  or  abandoning  any  plea  by 
him  previously  pleaded;  and  the  suit  shall  be  tried  on  all  the  issues 
that  may  be  joined  in  the  case;  and  if  the  issues  joined  on  all  the 
other  pleas  except  the  special  plea  of  insolvency  be  found  for  the 
plaintiff,  and  the  issue  joined  on  that  special  plea  shall  be  found  for 
the  defendants,  the  court  shall  render  judgment,  that  the  plaintiff 
is  entitled  to  the  sum  of  money  found  due  him,  but  that  it  appears 
the  estate  has  been  duly  declared  insolvent,  no  execution  shall  be 
issued  therefor,  and  that  the  judgment  shall  be  certified  to  the 
proper  orphans'  court;  and  upon  a  duly  certified  transcript  of 
such  judgment  being  filed  as  a  claim  against  the  estate,  as  herein 
provided,  the  plaintiff  shall  be  allowed  as  a  creditor  of  the  estate, 
his  rateable  portion  on  the  amount  of  such  judgment;  and  the  costs 
of  such  suit."  This  statute,  as  its  title  indicates,  is  amendatory 
of  pre-existing  laws,  one  provision  of  which  was  to  abate  any  ac- 
tion pending  against  an  executor  or  administrator,  upon  its  being 
reported  to,  and  declared  by  the  orphans'  court,  that  the  estate 
he  represented  was  insolvent;  and  thus  leave  the  plaintiff  without 
reference  to  the  justice  of  the  demand  to  pay  his  own  costs.  The 
effect  of  the  act  is  to  permit  the  defendant,  together  with  the  plea 
of  insolvency  to  interpose  a  denial  of  the  cause  of  action,  but  if 
the  latter  defence  is  found  untrue,  if  the  former  is  sustained,  the 
plaintiff  is  not  entitled  to  a  judgment  against  the  defendant,  but 
the  judgment  is,  that  he  is  entitled  to  the  sum  found  to  be  due 
him,  and  he  is  referred  to  the  orphans'  court  for  its  payment 

If  the  principal  is  not  liable,  it  would  be  somewhat  of  an 
anomaly  to  say  that  the  surety  is.  The  latter  undertakes  for  the 
performance  of  a  duty  by  the  former — his  undertaking  may  be 
said  to  be  incidental  or  accessorial,  and  in  order  to  charge  him,  it 
should  appear  that  his  principal  is  bound.     The  surety  cannot,  in 
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a  case  like  the  present,  be  liable  otherwise,  and  to  a  greater  extent 
than  his  principal.  This  conclusion  seems  to  us  to  result  from 
the  principles  of  the  common  law,  as  well  as  from  a  reasonable 
and  just  construction  of  our  own  statutes.  And  its  justness  is  ob- 
vious, when  we  recollect  that  the  appeal  is  a  mere  continuance 
of  the  litigation,  no  matter  by  which  party  prosecuted;  and  that 
the  appeal  bond  is  a  means  by  which  the  cause  is  to  be  removed, 
intended  to  secure  the  payment  of  such  judgment  as  may  be  re- 
covered against  the  appellant;  but  never  to  impose  upon  the  sure- 
ties a  liability  beyond  this. 

It  is  true,  the  judgment  in  this  case  does  not  in  terms  conform  to 
the  statute,  though  the  discrepancy,  it  is  believed,  is  not  such  as 
in  any  manner  to  affect  the  plaintiff's  rights.  Be  this  as  it  may, 
the  defect  is  at  most,  a  mere  clerical  misprision,  amendable  here 
at  the  costs  of  the  plaintiffs — an  amendment  will  be  according- 
ly made,  and  as  the  view  taken  shows  that  there  is  no  available 
error,  the  judgment  of  the  county  court  is,  in  other  respects,  aS' 
^rmed, 


WELCH,  ET  ALS.  V.  FOURIER. 

1.  A  notice  against  a  defaulting  sheriff  or  constable,  is  sufficient,  if  it  specifies  tb« 
term  at  which  the  motion  is  made. 

2.  When  sureties  unite  with  their  principal  in  a  plea  to  the  merits,  it  is  an  ad- 
mission of  the  fact  of  suretyship. 

3.  A  finding  by  the  jury  for  the  plaintifT,  on  an  issue  to  the  merits,  includes  all 
the  facts  necessary  to  the  ascertainment  of  the  defendant's  liability,  unless  a 
statute  requires  I  he  facts  to  be  specially  found. 

Error  to  the  County  Court  of  Sumter. 

This  was  a  motion  by  the  defendant  in  error,  against  the  plain- 
tiff, as  constable,  and  others,  his  sureties,  for  failing  to  pay  over, 
on  demand,  the  amount  of  an  execution  collected  by  him. 

At  the  trial  of  the  motion,  the  sheriff  and  his  sureties  appeared 
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and  objected  to  the  sufficiency  of  the  notice,  because  it  did  not 
specify  the  day  of  the  term  when  the  motion  would  be  made;  but 
the  court  overruled  the  objection,  and  refused  to  quash  the 
notice. 

The  defendants  then  pleaded  to  the  merits. 

On  the  trial,  the  defendants  moved  the  court  to  charge  the 
jury,  that  before  they  could  find  the  said  Welch  liable,  as  consta- 
ble, and  the  other  defendants  as  his  sureties,  that  they  must  be 
satisfied,  by  the  production  of  his  official  bond,  that  he  was  con- 
stable, and  they  were  his  sureties.  The  court  refused  so  to 
charge;  and  instructed  the  jury,  that  that  inquiry  could  only  be 
necessary  upon  the  plea  ofnon  est  factum  to  the  official  bond. 
To  all  V  liich  the  defendants  excepted. 

The  jury  found  the  issue  for  the  plaintiff,  and  assessed  his 
damage  to  872  09.  The  court  rendered  a  judgment  for  that 
sum,  being  the  principal  and  interest  at  ten  per  centum  per 
month,  to  bear  interest  at  five  per  cent  per  month  until  paid,  be- 
sides costs,  &c. 

The  assignments  of  error  are — 

1.  The  refusal  to  quash  the  notice. 

2.  The  refusal  to  charge,  and  the  charge  given. 

3.  The  jury  should  have  found  affirmatively  that  the  constable 
refused  to  pay  on  demand. 

Green,  for  plaintiflls  in  error. 
Boyd,  contra. 

ORMOND,  J.— In  McRae  v.  Colclough,  [2  Ala.  74,]  it  was 
held,  that  notice  of  the  intended  motion  against  a  defaulting  she- 
riff, was  sufficient,  if  it  specified  the  term  of  the  court,  without 
designating  the  day  of  the  term  of  the  court  at  which  the  motion 
would  be  made.  The  two  statutes  are  alike,  both  requiring 
three  days'  notice  to  be  given  of  the  time  and  place  of  making 
the  motion.     That  decision  must,  therefore,  govern  this  case. 

Where  sureties,  as  in  this  case,  appear  and  unite  with  their 
principal  in  the  defence,  a  plea  to  the  merits  will  be  an  admission 
of  the  fact  of  suretyship,  and  supersede  the  necessity  of  proving 
it  Such  proof  would  only  become  necessary  on  the  plea  oinon 
est  factum.  See  Reid  v.  The  P.  &  M.  Bank  of  Mobile,  [3  Ala. 
Rep.  712,]  where  the  point  was  thus  ruled.    The  same  principle 
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applies  to  the  constable  who,  by  pleading  to  the  merits,  admitted 
the  character  in  which  he  was  sued. 

It  was  not  necessary  that  the  jury  should  have  found  express- 
ly that  a  demand  was  made  ot  the  constable  for  the  money.  The 
penalty  which  has  been  recovered  in  this  case,  depends,  it  is  true, 
on  that  fact;  but  the  statute  does  not  require  that  the  fact  should 
be  expressly  found  by  the  jury,  if  one  is  empannellcd.  In  the  ab- 
sence of  any  such  requisition,  the  finding  of  the  jury  for  the  plain- 
tiff, on  the  issue,  is  conclusive  that  those  facts  were  proved,  upon 
which  alone  their  verdict  could  be  founded. 

There  is  no  error  in  the  judgment,  and  it  must,  therefore,  be 
affirmed. 


LANGUON,  ET  AL.  V.  ROANE'S  ADM'R. 

1.  Where  the  parties  have  settled  their  accounts  and  struck  a  balance,  which  has 
been  adjusted  by  cash,  or  with  a  security  for  its  payment  at  a  future  day,  it 
is  incumbent  upon  the  party  complaining  of  fraud  or  mistake,  by  suit  in'  chan- 
cery, to  allege  it  specially  in  his  bill,  and  to  establish  the  allegation  by  proof  ; 
and  the  agreement  by  the  parties  that  errors  should  be  corrected,  does  not  re- 
lieve the  complainant  from  the  onus  of  proving  a  mistake. 

2.  If  a  parly  to  whom  an  account  is  rendered,  admits  its  correctness,  it  becomes 
a  stated  account;  or  if  he  retains  it  and  makes  no  objection  within  a  reasona- 
ble time,  his  silence  will  be  construed  into  an  acquiescence  in  its  justness,  and 
he  will  be  bound  by  it,  as  if  it  was  a  stated  account. 

3.  Semble:  That  the  enforcement  of  a  contract  may  be  prevented,  by  showing  a 
fraud  on  the  part  of  him  who  seeks  to  derive  a  benefit  from  it,  unless  the  fraud 
has  been  assented  to,  or  acquiesced  in  ;  but  a  party  cannot  as  the  actor  in  a  suit 
in  equity,  avoid  a  security  which  he  has  given  for  a  debt  clearly  due,  because 
he  was  induced  to  give  it  by  the  false  representations  of  the  creditor,  made  in 
ignorance  of  the  facts,  rather  than  from  a  settled  purpose  to  deceive. 

4.  The  complainant  is  not  entitled  to  relief  upon  proof,  to  the  admission  of  which 
there  is  no  allegation  adapted. 

5.  Semble:  Where  the  complainant  could  obtain  the  relief  to  which  he  is  enti- 
tled, without  a  resort  to  equity,  the  defendant  will  not  be  taxed  with  costs. 

Writ  of  error  to  the  Court  of  Chancery,  sitting  for  Greene 
county. 
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The  intestate  of  the  defendant  in  error  exhibited  his  bill 
against  the  plaintiffs  on  the  8th  January,  1839,  in  which  it  is  al- 
leged, that  Messrs.  Lea  &  Langdon,  two  of  the  defendants,  were 
commission  merchants  for  the  complainant  from  August,  1835, 
to  the  sprmg  of  1838 — bought  his  supplies  in  Mobile,  advanced 
money  for  him,  and  sold  his  cotton  there.  On  the  10th  Novem- 
ber, 1836,  L.  &  L.  presented  their  account  to  the  complainant, 
which  amounted,  after  an  allowance  of  all  credits,  to  the  sum  of 
three  thousand  two  hundred  and  sixty-eight  79-100  dollars;  con- 
fiding in  their  integrity,  he  gave  his  note  for  that  sum,  at  sixty 
days  after  date,  negotiable  at  the  Branch  of  the  Bank  of  the  State 
of  Alabama  at  Mobile.  Upon  a  more  particular  examination  of 
the  account,  the  complainant  has  discovered  several  errors,  viz:  a 
charge  of  8 124  77-100  for  bacon  purchased  for  him  on  the  20th 
June,  1836,  with  interest  and  commissions  thereon.  This  item, 
L.  &.  L.  have  since  admitted  to  be  incorrect.  There  is  a  further 
mistake  of  three  or  four  dollars,  for  compound  interest  charged. 

The  complainant  states,  that  he  sent  to  Messrs.  Lea  &  Lang- 
don his  crop  of  cotton  for  1836,  making  thirty-nine  bales,  ave- 
raging four  hundred  and  fifty  pounds  each,  although  they  have 
only  furnished  him  an  account  of  sales  for  twenty-four  bales. 
Thenett  proceeds  of  twenty,  sold  in  Mobile,  amonnted  to  $1238 
67-100;  and  the  proceeds  of  four  sold  in  Liverpool,  were  $261 
46-100.  L.  &  L.  admitted  they  had  sold  five  bales  of  Cotton  in 
Liverpool,  but  no  account  has  been  rendered,  excepted  as  above 
stated;  if  the  other  fifteen  sold  as  well  as  those  accounted  for, 
then  L.  &  L.  have  been  fully  paid  off.  The  note,  given  on  the 
10th  November,  1830,  has  been  taken  up  by  the  complainant, 
and  he  has  it  in  his  possession  ready  to  produce  to  the  court 

On  the  28th  October,  1837,  Martin  A.  Lea,  of  the  firm  of  Lea  & 
Langdon,  called  on  the  complainant  for  a  settlement.  He  pre- 
sented no  regular  account,  but  memoranda^  made  on  detached 
pieces  of  paper;  said  that  his  firm  had  paid  a  note  for  $1920, 
which  the  complainant  gave  to  David  Harding,  as  also  other  lia- 
bilities, and  thereupon  demanded  security  for  their  re-payment 
Onfiding  in  the  integrity  of  Lea,  and  that  all  errors  would  be 
corrected,  the  complainant  gave  his  note  $3298  97-100,  dated  the 
28th  of  October,  1837,  payable  on  the  first  of  January  thereafter; 
with  interest  from  the  date.  At  the  same  time,  he  executed  a 
deed  of  trust  with  the  view  of  securing  the  payment  of  tlic  note. 
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by  which  he  conveyed  to  Wm.  Chambers  six  negroes,  (whose 
names  ai*e  particularly  stated.)  These  negroes  were  to  remaiti 
in  the  possession  of  the  complainant  until  a  sale  was  necessary^ 
unless  he  should  attempt  to  remove  them  without  the  county  of 
Marengo.  The  trustee  was  invested  with  power  to  sell  on  the 
request  of  L.  &  L.  upon  advertising  time  and  place,  &c. 

In  February,  1838,  Messrs.  Lea  &  Langdon  handed  to  the 
Complainant  a  very  imperfect  account  of  his  dealings  with  them, 
which  is  unsatisfactory  and  erroneous;  occasionally  charging  the 
Complainant  with  a  sum  of  money,  which  is  unexplained  by  any 
specification — embracing  a  period  from  the  20th  April,  1837,  to 
13th  Februury,  1838.  L.  &  Li  have  not  furnished  an  account 
current  for  the  time  intervening  the  10th  November,  1836,  and 
the  20th  of  April,  1837,  although  the  thirty-nine  bales  of  cotton 
were  shipped  to  them  during  that  period. 

It  is  further  stated,  that  the  consideration  of  the  last  note,  which 
complainant  gave  to  Lea  &  Langdon,  is  wholly  unfounded,  and 
was  obtained  by  fraud;  that  they  claimed  of  him  the  following 
sums  for  cash  paid  for  his  account  and  benefit,  viz:  $570  60-100, 
amount  of  draft  paid  J.  G.  Harvey;  $737,  amount  of  draft  paid 
Webb  &Dugger;  $1920,  amount  of  a  note  given  by  the  com- 
plainant to  David  Harding.  Whereas,  it  is  charged  that  these 
drafts  and  notes  have  never  been  paid  by  L.  &  L.,  but  are  de- 
manded of  the  complainant,  and  suits  have  been  brought  against 
him  for  their  recovery;  and  on  the  two  former,  judgments  have 
been  recovered.  These  several  items  amount  to  a  sum  sufficient 
to  extinguish  the  note  of  the  complainant.  Besides,  the  complain- 
ant sent  L.  &  L.  his  crop  of  cotton  in  1837,  making  17  bales, 
which,  by  account  of  sales  rendered  the  24th  January,  1838,  yield- 
ed the  nett  sum  of  seven  hundred  and  twenty-one  75-100  dollars. 

The  complainant  alleges,  that  the  trustee  in  the  deed,  on  the 
31st  December,  1838,  against  his  consent,  and  in  despite  of  his 
remonstrances,  removed  the  slaves,  therein  mentioned,  from  his 
possession,  and  imprisoned  them  in  the  jail  of  Perry  county — say- 
ing he  was  instructed  to  do  thus,  &c. 

The  bill  prays,  that  a  subpoena  may  issue  to  Lea  &  Lang- 
don and  Chambers;  that  an  account  may  be  taken  between  the 
two  former  and  the  complainant,  and  if  nothing  be  found  due 
Lea  &  Langdon,  then  the  collection  of  the  note,  either  by  suit  or 
sale  under  the  deed  of  trust,  be  injoined;  or  if  part  only  be  due, 
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then  the  residue  of  ihe  note  be  injoined.  And  if  the  note  and 
deed  of  trust  made  to  secure  its  payment,  be  found  to  have  been 
obtained  by  fraud,  then  the  same  may  be  delivered  up  to  be  can- 
celled, «kc.  In  the  meantime,  that  the  trustee  be  injoined  from 
selling  the  slaves  until  the  further  order  of  the  court;  and  that  such 
other  relief  as  may  be  proper,  be  granted,  &c. 

An  injunction  was  awarded  to  restrain  the  trustee  from  selling, 
&c.,  and  requiring  the  complainant  to  give  bond  with  surety, 
conditioned  for  the  forthcoming  of  the  property;  which  latter  re- 
quisition was  complied  with,  and  the  injunction  issued. 

The  defendants,  Lea  &  Langdon,  filed  a  joint  answer,  in  which 
they  admit  that  the  complainant  and  themselves  made  a  settle- 
ment of  their  accounts  on  the  10th  November,  1836,  and  that  he 
gave  them  his  note,  as  stated  in  the  bill;  they  also  admit  the  mis- 
take of  $124  77  for  bacon,  including  commissions  and  interest;  but 
this  mistake,  they  affirm,  was  corrected  with  the  assent  of  the  com- 
plainant They  admit  that  complainant  has  possession  of  his  note, 
that  it  was  given  up  to  him,  and  the  amount  carried  to  a  new  account; 
which  new  account  they  undertake  to  exhibit  with  their  answer. 

la  the  winter  of  1836-7,  these  defendants  state,  that  they  re- 
ceived of  the  complainant  forty-one  bales  of  cotton,  four  of  which 
were  sold  in  Liverpool  for  the  sum  stated  by  the  complainant; 
an  account  of  sales  of  the  residue,  and  an  appropriation  of  the 
proceeds,  appear  by  the  account  above  mentioned.  All  the  cot- 
ton ever  sent  to  the  defendants  are  but  seventy-three  bales,  the 
sales  of  which  are  shown  by  the  accounts  exhibited  with  their 
answer,  which  they  aver  is  correct. 

These  defendants  also  admit,  tliat  the  complainant  gave  them 
a  note  on  the  28th  October,  1837,  as  stated  in  his  bill,  but  they 
deny  that  the  payment  of  the  note,  made  by  the  complainant  and 
Walke,  formed  any  part  of  its  consideration.  They  never  said 
that  they  had,  or  would  pay  this  latter  note.  They  admit  the 
execution  of  the  deed  of  trust,  as  alleged,  and  exhibit  an  account 
of  the  transactions  between  the  complainant  and  themselves 
«from  beginning  to  end."  Admit  that  they  have  not  paid  drafts 
to  Harvey,  and  Webb  &  Dugger,  though  they  have  charged 
commissions  for  accepting  them.  Taking  the  original  in  con- 
nection with  the  amended  answer  on  this  point,  and  there  is  a 
positive  denial  of  the  fact,  that  tlie  complainant  was  charged  with 
the  amount  of  these  drafts,  or  any  part  of  either  of  them,  as  cash 
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paid  for  his  use  by  these  defendants.  They  admit  the  receipt 
and  account  of  sales  for  complainant's  crop  of  cotton  grown  in 
1837,  and  aver  that  he  was  duly  credited  for  the  amount,  as  shown 
by  the  account  exhibited. 

They  deny  all  fraud  in  obtaining  the  note  and  deed  of  trust;  and 
aver  that  they  were  voluntarily  given  by  the  complainant.  Ad- 
mit removal  of  the  slaves  by  the  trustee  to  have  been  forcibly, 
yet  they  insist  peaceably,  made  for  the  purpose  of  sale  under  the 
deed  of  trust.  They  believe  that  the  slaves  are  not  worth  more 
than  the  amount  of  the  debt  they  were  intended  to  secure. 

The  defendant  Chambers  denies  all  fraud,  or  intention  to  op- 
press the  complainant,  affirms  that  he  acted  under  instructions  from 
his  co-defendant  Lea;  that  in  removing  and  imprisoning  the  slaves 
his  only  object  was  to  have  them  forthcoming  on  the  day  of  sale. 

Several  witnesses  were  examined  at  the  instance  of  the  com- 
plainant. Billups  Gayle,  cashier  of  the  Branch  Bank  at  Mobile, 
testifies,  that  on  the  19th  of  February,  1838,  complainant's  note 
for  $2733  17-100  was  discounted  by  that  Bank,  and  the  proceeds, 
$2707  21-100,  went  to  the  credit  of  Lea  &  Langdon.  This 
note  matured  the  13  |  16th  of  April,  and  was  paid,  but  by  whom 
the  books  of  the  Bank  do  not  show.  On  the  16th  of  April,  1838, 
complainant's  note  $2707  was  discounted,  and  the  proceeds, 
$2676  15-100,  went  to  the  credit  of  Lea  &  Langdon.  This 
note  matured  on  the  15  |  18  June,  was  paid,  but  by  whom  does 
not  appear.  On  the  third  of  May,  1838,  the  note  of  the  com- 
plainant, with  Wm.  M.  Burrell  and  John  Burke  as  joint  makers, 
was  discounted  for  $1000,  and  the  proceeds  $954  33-100,  went 
to  the  credit  of  Lea  &  Langdon.  The  proceeds  of  the  notes 
were  checked  out  at  various  times — the  last  ftote  matured  on  the 
3  I  6  of  February,  1839,  and  was  protested  for  non-payment; 
but  was  paid  on  the  20th  of  October,  1840,  with  one  hundred 
dollars  in  cash,  and  a  joint  note  of  James  Burke  and  Solomon 
Rhodes,  payable  on  the  fourth  of  April,  1841;  which  last  note 
was  unpaid  in  January,  1842,  when  the  witness's  deposition  was 
taken.  This  witness  testifies  alone  from  what  he  finds  on  the 
books  of  the  Bank — the  entries  in  which  were  made  before  he 
came  into  office. 

John  M.  Walke,  also  a  witness  for  the  complainant,  testifies, 
that  Lea,  of  the  firm  of  Lea  &  Langdon,  told  him  that  the  firm 
had  paid  a  note  m  which  the  complainant  was  the  principal,  and 
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the  witness  a  surety,  for  $1920,  payable  to  David  Harding;  that 
they  had  paid  it  as  commission  merchants  for  the  complainant,  and 
charged  him  with  it  in  his  account  cuiTent;  and  that  the  com- 
plainant, in  1838,  executed  a  deed  of  trust  on  four  or  five  negroes, 
to  secure  its  payment.  Complainant  showed  witness  an  account 
current  of  Lea  &  Langdon  against  him;  in  that,  the  note  alluded 
to,  was  not  charged. 

David  Harding,  another  witness  for  the  complainant,  proves, that 
he  had  the  note  of  the  complainant,  in  which  J.  M.  Walke  was  a 
surely,  for  $1920;  this  note  he  indorsed  to  JohnBloodgood,  who  sued 
him  as  indorsee.  Langdon,  of  the  firm  of  Lea  &.  Langdon,  told 
witness  and  Bloodgood,  that  Roane  had  deposited  with  the  firm 
a  sum  sufficient  to  pay  off  the  note  with  interest  No  execution 
has  ever  issued  against  witness  in  the  suit  of  Bloodgood,  nor  has 
he  had  any  farther  trouble  about  the  matter.  Langdon  stated 
that  he  had  paid  over  the  money  to  Wm.  Gordon,  the  counsel  for 
Bloodgood  in  the  suit  against  the  witness. 

Witness  was  present  when  a  conversation  took  place  between 
the  camplainant  and  Lea,  of  the  firm  of  Lea  &  Langdon,  at 
Woodville,  in  respect  to  a  settlement;  Lea  had  no  account  with 
him,  but  referred  to  several  sums  of  money  which  his  house  had 
advanced  for  the  complainant,  viz:  the  amount  of  the  note  made 
payable  to  this  witness  above  referred  to,  and  a  draft  to  Harvey, 
and  another  to  Webb  &,  Dugger.  Lea  insisted  they  had  paid 
them,  and  urged  the  complainant  to  settle  by  note;  but  the  latter 
objected  unless  an  account  was  rendered,  and  asked  the  advice 
of  the  witness,  who  told  him  that  he  should  insist  upon  an  account 
and  the  production  of  the  liabilities  that  they  might  be  cancelled. 
Lea  seemed  well  satisfied,  said  complainant  would  do  what 
was  right,  and  invited  him  to  take  something  to  drink.  Late  in 
the  evening,  complainant  and  Lea  called  on  witness  in  a  stale  of 
intoxication;  the  latter  remarked,  that  the  former  had  settled  with 
him,  and  had  given  his  note  for  §3000  or  upwards,  and  executed 
a  deed  of  trust  for  its  security  on  six  negro  men,  to  Wm.  Cham- 
bers as  trustee.  The  complainant  then  called  on  witness  to  take 
notice,  that  if,  upon  the  exhibition  of  L.  &  L.'s  account,  he  should 
owe  them  nothing,  then  the  deed  of  trust  should  be  void  in  toto, 
or  if  his  indebtedness  should  be  less  than  the  note,  then  the  deed 
should  be  void  so  far  as  it  was  not  sustained  by  a  consideration. 
To  all  this,  Lea  assented.    Complainant,  at  the  same  time,  in- 
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sisted,  that  the  note  made  by  Walke  and  himself  was  paid  with 
money  which  he  had  furnished  Lea  &  Langdon  for  that  purpose. 
Lea  said,  if,  upon  examination,  such  should  appear  to  be  fact,  the 
deed  should  be  void  to  the  amount  of  the  note.  Witness  thinks 
deed  of  trust  was  made  in  the  fall  or  spring  of  1838;  he  was  not 
present  when  it  was  executed,  but  saw  complainant  very  soon 
after,  and  thought  him  too  drunk  to  attend  to  business  of  so  much 
importance. 

When  the  settlement  was  first  attempted.  Lea  said  he  had  no 
account  current  with  him,  but  insisted  that  his  firm  had  advanced 
money  for  the  complainant  to  different  persons;  which  the  latter 
denied,  and  called  upon  Lea  to  say  to  whom  they  had  paid  mo- 
ney for  him.  Lea  mentioned  the  note  of  complainant  and 
Walke,  above  referred  to:  this,  the  complainant  insisted,  had  been 
paid  with  money  placed  by  him  in  L.  &  L.'s  hands;  he  then  men- 
tioned the  drafts  in  favor  of  Harvey,  and  Webb  &  Dugger;  these, 
the  complainant  contended,  were  paid  with  the  proceeds  of  cot^ 
ton  which  he  had  shipped  them, 

>'  The  chancellor  was  of  opinion,  that  the  note,  made  by  the  com- 
plainant in  October,  1828,  as  well  as  the  deed  of  trust,  executed 
with  the  view  of  securing  its  payment,  was  obtained  by  fraud 
and  misrepresentation;  that  they  were  consequently  void,  and 
could  not  be  enforced  for  the  purpose  of  collecting  any  balance 
that  might  be  due  to  Messrs.  Lea  &  Langdon.  It  was  accord-^ 
ingly  ordered  and  adjudged,  that  the  same  be  delivered  up  to  the 
complainant  for  cancellation;  and  that  Lea  &  Langdon  pay  the 
costs  of  the  suit. 

W.  M.  Murphy,  for  the  plaintiffs  in  error,  insisted — 

1.  That  the  account  of  the  transactions  between  the  oomplain-. 
ant  and  Lea  &  Langdon,  exhibited  with  the  answer  of  the  latter, 
was  to  be  considered  as  responsive  to  the  allegation  of  the  bill, 
which  declared  that  no  account  current  had  ever  been  produced, 
and  prayed  that  it  might  be  furnished.  [Paulling  v.  Sturgus,  3 
Stewart's  Rep.  95;  McGowen  v.  Young,  2  Stewt.  &  P.  Rep. 
160.]  This  account  shows  an  indebtedness  for  only  $668 — less 
than  the  amount  of  the  note  in  question;  and  this,  although  the 
complainant  is  not  charged  for  advances  on  account  of  the  note 
to  Harding  or  the  drafts  to  Harvey,  and  Webb  &.  Dugger. 

2.  Even  admitting  that  Lea  may  have  made  a  misrepresenta-. 
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tion  to  the  complainant  at  the  time  the  note  was  given,  yet  if  any 
thing  is  due  Lea  &  Langdon,  the  deed  must  stand  as  a  security 
pro  tanto.  [2  Story's  Eq.  7-8;  11  Wheat.  Rep.  103;  12 
East's  Rep.  G37-8;  1  Storj-'s  Eq.  213,  498;  3  Ala.  Rep.  448.] 
If  Lea  &  Langdon  were  seeking  to  set  up  the  deed  in  equity, 
that  court  might  perhaps  refuse  its  aid. 

3.  The  complainant  was  a  cotton  planter,  and  had  no  other 
means  of  payment  than  his  cotton  crops — the  account  shows  how 
the  proceeds  of  every  sale  were  disposed  of  An  account  is 
only  asked  for  from  10th  November,  '36,  to  13lh  February,  1838; 
consequently,  the  answer  of  Lea  &  Langdon  does  not  show 
what  disposition  was  made  of  the  money  received  from  the  Bank 
on  the  note  of  the  complainant  of  the  third  of  May,  1838.  As  to 
the  money  received  from  the  Bank  on  complainant's  notes,  by 
Lea  &  Langdon,  it  must  have  been  paid  by  them,  as  the  former 
had  no  other  means  of  payment  than  his  cotton,  which  is  all  ac- 
counted for. 

4.  Harding's  testimony  alone,  or  in  connection  with  the  other 
witness,  does  not  outweigh  the  answer, 

F.  S.  Lyon,  for  the  defendant,  contended,  that  the  only  ques- 
tion which  need  be  decided,  was,  whether  the  complainant  was 
induced  by  fraud  or  misrepresentation  to  give  the  note  of  Octo- 
ber, 1837,  and  the  deed  for  its  security.  The  proof,  on  this  ix)int, 
was  ample  and  explicit  to  sustain  the  allegations  of  the  bill.  It 
is  shown  that  the  note  was  given  in  consequence  of  Lea's  repre- 
sentation, that  he  had  paid  for  the  complainant  the  note  given  by 
him  to  Harding,  and  the  drafts  to  Harvey,  and  Webb  &  Dug- 
ger.  In  fact,  the  answer  of  L.  &  L.  docs  not  negative  the  alle- 
gation, that  the  payment  of  these  drafts  formed  part  of  the  con- 
sideration for  the  note  in  question. 

A  suggestio  falsi  by  Lea,  is  shown  by  the  testimony  of  Walkc 
and  Harding;  besides  this,  the  manner  in  which  the  settlement 
was  made,  the  discrepancy  between  the  answer  and  the  exhibit, 
are  circumstances  entitled  to  great  weight.  The  answer  of  L. 
&  L.  affirms  that  the  note  is  due  in  toto,  while  the  exhibit  shows 
that  it  was  made  for  8068  53-100  too  much;  in  addition,  the  pro- 
ceeds of  the  note  of  $1000,  received  from  the  Bank,  is  not  ac- 
counted for. 

A  suggestio  falsi,  or  suppressio  veri,  whether  proceeding  from 
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a  premeditated  purpose  to  deceive,  or  no,  vitiates  the  most  so- 
lemn acts;  and  where  one  suggests  a  falsehood,  without  knowing 
it  to  be  true  or  false,  he  is  as  much  chargeable  with  a  fraud,  as 
if  he  knew  what  he  asserted  was  untrue.  [1  Story's  Eq.  197, 
201-2;  6Ves.  Rep.  173;  2  Wheat.  Rep.  ]78;  2  Brown's  Ch. 
Rep.  385-8;  1  Ves.  &  B.  Rep.  355;  3  id.  Ill;  9  Ves.  Rep.  21; 
10  id.  475;  13  Peters'  Rep.  26.] 

COLLIER,  C.  J. — The  frame  of  the  bill  does  not  require  that 
the  state  of  the  accounts  between  the  intestate  and  Messrs.  Lea 
&  Langdon,  previous  to  the  10th  November,  1836,  should  be 
examined;  for  although  the  account  rendered  by  the  latter,  on 
that  day,  was  not  strictly  correct,  yet  the  error  was  admitted 
and  corrected  by  the  parties  themselves.  [Davis  v.  Spurling, 
1  Russ.  &  My.  Rep.  64.]  We  have  only  to  inquire  whether 
there  was  due  to  Lea  &  Langdon,  on  the  28lh  of  October,  1837, 
the  sum  for  which  they  received  the  intestate's  note  of  that  date? 
It  cannot  be  intended  that  there  was  a  mistake  in  the  settlement; 
and,  consequently,  the  onus  of  showing  an  error  prejudicial  to 
the  intestate,  rests  upon  the  complainant.  Where  parties  have 
settled  their  accounts,  and  struck  a  balance,  which  has  been  ad- 
justed by  cash,  or  with  a  security  for  its  payment  at  a  future  day, 
it  is  incumbent  upon  the  party  complaining  of  fraud  or  mistake, 
to  allege  it  specifically,  and  to  establish  the  allegation  by  proof. 
The  agreement  of  the  parties,  which  is  admitted  by  the  answer 
of  Lea  &L  Langdon,  and  proved  by  the  deposition  of  Harding, 
that  all  errors  should  be  corrected,  and  the  deed  of  trust  stand  as 
a  security  for  so  much  as  was  really  due  the  cestuis  que  trusty 
cannot  render  inapplicable  the  rule  we  have  stated.  That  agree- 
ment was  merely  affirmative  of  what  the  law  was,  in  the  absence 
of  any  express  understanding. 

In  Chappedelaine,  and  another,  v.  Dechenaux,  [4  Cranch's 
Rep.  306,]  the  bill  was  filed  to  set  aside  a  stated  account,  which 
was  signed  by  the  parties  thereto  upon  a  suggestion  of  fraud;  or 
if  it  be  not  set  aside,  to  correct  its  en-ors,  and  to  obtain  a  settle- 
ment of  transactions  subsequent  to  that  account.  The  account 
stated,  was  pleaded  in  bar  of  so  much  of  the  bill  as  required,  that 
the  subject  should  again  be  opened.  The  court  said,  that  the 
plea  must  be  sustained,  except  so  far  as  it  may  be  in  the  power 
of  the  complainants  to  show  clearly,  that  errors  have  been  com- 
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mitted,  is  a  proposition  about  which  no  member  of  the  court  has 
doubted  for  an  instant.  "No  practice  could  be  more  dangerous 
than  that  of  opening  accounts  which  the  parties  themselves  have 
adjusted,  on  suggestion  supported  by  doubtful  or  by  only  proba- 
ble testimony."  [To  the  same  effect,  see  Blackledge  v.  Simp- 
son, 1  Hayw.  Rep.  259;  Philips  v.  Bclden,  2  Edw.  Rep.  1;  Bul- 
lock V.  Boyd,  et  al.  id.  293;  Wilde  v.  Jenkins,  4  Paige's  Rep. 
481;  Endo  v.  Caleham,  1  Younge's  Rep.  306.] 

It  is  said  to  be  a  general  rule,  that  where  an  account  is  made 
up  and  rendered,  he  who  receives  it,  is  bound  to  examine  the 
same,  or  to  procure  some  one  to  examine  it  for  him;  if  he  admits 
it  to  be  correct,  it  becomes  a  stated  account,  and  is  binding  upon 
both  parties — the  balance  being  the  debt,  which  may  be  sued 
for  and  recovered  at  law  upon  the  basis  o(  an  insimul  computas- 
sent.  So,  if,  instead  of  an  express  admission  of  the  correctness  of 
the  account,  the  party  receiving  it  keeps  the  same  by  him,  and 
makes  no  objection  within  a  reasonable  time,  his  silence  will  be 
construed  into  an  acquiescence  in  its  justness;  and  he  will  be 
bound  by  it  as  if  it  were  a  stated  account.  [Phillips  v.  Belden, 
2  Edw.  Rep.  1.]  So  in  Freeland  v.  Heron  and  others,  [7  Cranch's 
Rep.  147,]  it  was  held,  that  when  one  merchant  sends  an  account 
current  to  another  residing  in  a  different  country,  between  whom 
there  are  mutual  dealings,  and  he  keeps  it  two  years  without 
making  any  objections,  it  shall  be  deemed  a  stated  account,  and 
his  silence  and  acquiescence  shall  bind  him,  at  least  so  far  as  to 
cast  the  onus  prohandi  on  him.  In  fact,  the  rule  as  laid  down 
by  the  authorities,  would  seem  to  be,  that  if  one  does  not  object 
to  a  stated  account  which  has  been  furnished  him,  within  a  rea- 
sonable time,  he  shall  be  bound  by  it,  unless  he  can  show  its  in- 
correctness. [Murray  v.  Toland,  3  Johns.  Ch.  Rep.  569;  Wilde 
V.Jenkins,  4  Paige's  Rep.  481.] 

In  Leaycraft  v.  Dempsey,  [15  Wend.  Rep.  83  ]  the  court  said, 
that  where  a  bill  is  filed  to  open  the  settlement  of  an  account,  the 
request  is  not  granted  as  a  matter  of  course.  If  the  account  has 
been  settled,  or  an  instrument  executed  for  the  payment  of  the 
balance,  the  error  should  be  specified  in  the  bill.  The  plaintiff 
must  show  clearly,  that  he  has  been  imposed  upon,  before  the 
court  will  allow  him  to  unravel  the  account.  Such,  also,  is  the 
decision  in  Philips  v.  Belden,  [2  Edw.  Rep,  1.]  In  the  latter  case, 
the  court  consider  tlic  distinction  between  siurcharging  and  falsi- 
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fying  an  account,  and  accounting  generally.  It  is  said,  M^here 
liberty  is  given  to  surcliarge  and  falsify,  the  court  takes  the  ac- 
count to  be  a  stated  and  settled  account,  and  establishes  it  as 
such.  If  either  party  can  show  an  omission  for  which  an  entry 
of  debit  or  credit  ought  to  be  made,  such  party  surcharges,  that 
is,  adds  to  the  account;  if  any  thing  be  inserted  which  is  wrong, 
he  is  at  liberty  to  show  it,  and  this  is  a  falsification.  The  onus 
probandi  is  always  on  the  party  making  the  surcharge  or  falsifi- 
cation. But  in  a  general  accounting,  the  party  producing  the  ac- 
count, to  charge  his  adversary  or  relieve  himself,  must  show  the 
items  to  be  correct. 

The  direct  inference  from  the  principles  stated,  is,  that  a  party 
dissatisfied  with  a  settled  account,  must  in  a  bill  brought  for  that 
purpose,  state  explicitly  the  grounds  on  which  he  seeks  to  sur- 
charge or  falsify  it;  and  that  the  burthen  of  making  out  the  casCj 
rests  upon  him.  Further,  where  a  merchant  furnishes  his  custom- 
er with  an  account  current  of  his  dealings,  and  the  latter  retains 
it  in  his  possession  for  a  considerable  length  of  time,  without  ob- 
jection, he  will  be  presumed  to  have  admitted  its  correctness. 

In  the  present  case,  the  allegations  of  the  bill  are  attempted  to 
be  sustained,  by  proof  that  Lea  informed  the  intestate,  he  had 
paid  for  him,  his  note  to  Harding,  as  well  as  his  drafts  in  favor  of 
Harvey  and  Webb  &  Dugger;  that  this  statement  was  wholly 
untrue;  that  intestate  was  deceived  by  it,  and  induced  to  make  the 
note  and  execute  the  deed  in  question.  The  evidence  of  Hard- 
ing goes  to  this  extent,  and  so  far  as  it  respects  his  note,  is  con- 
firmed by  the  testimony  of  Walke.  Conceding  that  the  proof  oh 
this  point  is  sufficient  to  outweigh  the  answer,  and  it  by  no  means 
follows  that  such  a  case  is  made  out  as  will  vacate  the  note  and 
deed.  The  conclusion  will  not  then  be  warranted,  that  the  ba- 
lance due  the  defendants.  Lea  &  Langdon,  was  not  equal  in 
amount  to  the  note.  It  will  be  remembered,  Walke  testifies,  that 
although  Lea  told  him,  his  house  had  paid  the  note  to  Harding, 
yet  in  the  account  which  he  shewed  him,  it  was  not  charged: — 
Further,  it  is  admitted  in  the  bill,  that  Lea  &  Langdon,  in  Feb- 
ruary, 1838,  furnished  the  intestate  an  account  current  of  all  pre- 
vious dealings.  True,  it  is  alleged  that  this  account  is  imperfect, 
not  because  it  charges  too  much,  or  omits  any  thing  that  is  pro- 
per; but  because,  in  noting  the  items  stated,  it  is  not  sufficiently 
full  and  explicit.     We  in'er  that  the  account  thus  rendered,  is 
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identical  with  that  exhibited  w.th  the  b.ll.  In  tact,  such  an  in- 
ference is  a  necessary  sequence  from  the  case  as  presented;  for  if 
they  were  variant  from  each  other,  it  would  have  been  entirely 
competent  for  the  complainant  to  have  shown  it;  and  he  certain- 
ly would  have  done  so,  if  the  claim  to  relief  could  have  been  thus 
strengthened. 

The  account  exhibited  shows,  that  after  placing  to  the  intes- 
tate's credit  the  sum  of  seven  hundred  and  seventy-one  dollars 
and  seventy-five  cents,  the  proceeds  of  seventeen  bales  of  cotton 
sold  on  the  20th  of  January,  1838,  there  was  due  to  Lea  &.  Lang- 
don,  a  balance  equal  to  the  amount  of  the  note,  saving  six  hun- 
dred and  sixty-eight  dollars  and  fifty-three  cents,  for  which  a 
credit  was  given.  It  is  not  alleged  tl)at  the  intestate  paid  the 
note  which  he  made  in  November,  1838,  in  any  other  manner 
than  by  an  appropriation  of  the  proceeds  of  his  cotton  crop  of  that 
year;  nor  is  it  denied  by  the  bill,  that  he  did  not  after  the  first  set- 
tlement, continue  to  deal  with  Lea  &.  Langdon  as  previously 

Taking  the  case  as  stated  by  the  complainant  himself,  and  it  is 
clear,  that  as  the  cotton  sent  by  him  to  his  factors,  was  insufficient 
to  extinguish  the  note,  there  was  due  to  them  a  balance  thereon; 
and  that  that  note,  instead  of  being  paid  in  full,  was  taken  up  by 
making  so  much  as  was  due  thereon,  a  part  the  consideration  of 
the  note  gi%'en  in  October,  1837.  In  this  view,  it  is  impossible 
that  the  intestate  could  have  been  charged  with  the  note  of  Har- 
ding, and  the  defendants  to  Harvey,  and  Webb  &  Dugger;  for 
taking  the  statements  of  the  bill  to  be  a  true,  and  complete  deve- 
lopement  of  the  case,  and  the  last  note  should  have  been  for  a 
much  larger  amount  than  it  really  is. 

Again:  The  intestate  received  the  account  current  of  Lea  & 
Langdon,  in  February,  1838,  and  retained  it  without  objection,  so 
far  as  we  are  informed,  up  to  the  time  his  bill  was  exhibited  in 
January,  1839.  This,  considering  the  distance  of  the  residence 
of  the  parties  from  each  other,  must  be  regarded  as  an  implied 
admission  that  the  account  was  connect  True,  it  would  not  ope- 
rate so  conclusively  against  the  complainant,  as  to  prevent  him 
from  surcharging  and  falsifying;  but  the  proof  in  the  cause  is  in- 
sufficeint  to  authorise  relief  upon  either  of  these  grounds.  In 
fact,  the  interference  of  equity  is  not  sought  upon  an  objection  to 
the  account,  but  because  the  intestate  was  overreached  by  Lea, 
who  represented  to  him  that  Lea  &  Langdon  had  made  advances 
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for  him  to  pay  debts  which  were  still  outstanding.  The  chan- 
cellor was  opinion  that  this  allegation  was  made  out  by  evidence, 
and  that  it  warranted  a  perpetuation  of  the  injunction;  because  it 
showed  that  the  defendants,  L.  &  L.,  had  perpetrated  a  fraud 
upon  the  complainant.  Without  stopping  to  inquire  whether  the 
proof  was  such  as  the  court  of  chancery  supposed,  we  are  satis- 
fied, that  the  conclusion  there  attained  cannot  be  supported. 

Here  it  is  admitted,  and  in  fact  proved,  that  all  errors  in  the 
settlement  were  to  be  corrected,  and  the  deed  to  stand  as  a  secu- 
rity for  so  much  as  was  really  due.  If  the  law  were  otherwise, 
this  stipulation  of  the  parties,  would  sustain  the  deed  in  despite  of 
fraud  on  the  part  of  the  cestuis  que  trust',  to  the  extract  of  their 
demand.  But  the  chancellor's  view  of  the  law  is  incorrect,  as 
applied  to  a  case  in  the  posture  in  which  the  present  comes  be- 
fore us.  It  may  be  conceded  as  a  general  rule,  that  the  enforce- 
ment of  a  contract  may  be  prevented,  by  showing  a  fraud  on  the 
part  of  him  who  seeks  to  derive  a  benefit  from  it;  unless  the 
fraud  has  been  assented  to,  or  acquiesced  in.  But  it  cannot  be 
endured  that  a  debtor  should  be  allowed  to  beconde  an  actor  in 
equity,  and  avoid  a  security  which  he  has  given  lor  a  debt  clear- 
ly due,  merely  because  he  was  induced  by  the  false  representa- 
tions of  the  creditor,  made  most  probably  in  ignorance  of  the  fact, 
rather  than  from  a  settled  purpose  to  deceive.  [See  Barnett  v. 
Stanton  &  Pollard,  2  Ala.  Rep.  181.] 

In  respect  to  the  notes  of  the  intestate  discounted  by  the  branch 
bank  at  Mobile,  in  1838,  the  proceeds  of  which  were  checked 
out  by  Lea  &  Langdon,  it  is  quite  enough  to  say,  that  there  is 
no  allegation  in  the  bill  in  respect  to  them;  and  even  if  the  proof 
establishes  a  liability  upon  Lea  &  Langdon  to  account  for  the 
money  thus  appropriated  by  them,  that  liability  cannot  be  en- 
forced in  the  present  case. 

From  what  we  have  said,  it  results  that  the  complainant  is  en- 
titled to  a  perpetual  injunction  for  the  sum  of  six  hundred  and  six- 
ty-eight dollars  and  fifty-three  cents,  to  be  applied  as  a  credit  on 
the  note  on  the  20th  of  January,  1838;  that  as  to  the  other  mat- 
ters in  controversy,  the  bill  must  be  dismissed.  If  Lea  &  Lang- 
don are  liable  for  the  monies  checked  out  of  Bank,  the  represen- 
tative of  the  intestate  should  have  the  benefit  of  them  in  extin- 
guishment of  the  note  and  deed  of  trust;  and  that  he  may  not  be 
prejudiced  in  the  assertion  of  his  rights,  the  decree  is  so  far  modi- 
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ficd,  as  to  dismiss  the  bill  without  prejudice  to  the  matter  stated,  as 
the  ground  of  a  new  suit. 

As  it  does  not  appear  that  there  was  a  necessity  for  a  resort 
to  equity,  to  obtain  the  credit  to  which  we  have  seen  the  com- 
plainant is  entitled,  the  defendant  in  error  will  be  taxed  with  the 
costs,  both  of  this  court  and  the  court  of  chancery.  The  decree 
will  accordingly  be  reversed,  and  here  rendered  in  conformity  to 
the  views  expressed. 


CURRIE,  ET  AL.  V.  MANN. 

1.  A  purchase,  by  the  plaintiff  in  execution,  of  the  defendant's  land,  which  had 
been  levied  on  and  sjld,  in  not  a  eaiisfariion  of  the  execution,  to  the  amount 
bid  for  it,  unlcsfi  he  lias  accepted  a  deed  from  the  sheriff,  or  there  be  a  note  or 
tnemorandtim  in  writing,  setting  forth  the  terms  of  the  contract  of  sale,  so  as 
to  satisfy  the  statute  of  frauds. 

2.  Quere — would  not  the  court  grant  a  perpetual  slay  of  execution  in  a  case 
where  the  plaintiff  made  a  valid  purchase  of  the  defendant's  land  at  sheriff's 
sale,  which  bo  refused  to  comply  with. 

Error  to  the  Circuit  Court  of  Barbour. 

This  was  a  motion  to  quash  an  execution  issued  on  a  judg- 
ment of  the  defendant  in  error,  against  the  plaintiff  in  error  and 
one  Pugh,  upon  the  ground  that  the  execution  had  been  fully  satis- 
fied. Upon  the  trial  it  appeared,  that  the  sheriff  had  levied  the 
execution  on  certain  lands  of  Pugh,  which  were  advertised  and 
sold  by  the  sheriff  to  the  plaintiff,  for  $301,  who  refused  to  take  a 
deed  for  the  land,  and  comply  with  the  terms  of  the  sale,  alleging 
as  his  reason,  that  he  had  discovered  that  the  land  was  not  the 
property  of  the  said  Pugh.  The  sale  to  the  plaintiff  had  never 
been  set  aside  or  avoided. 

The  court  refused  to  quash,  and  gave  judgment  on  the  motion 
against  the  defendants.     This  is  now  assigned  as  error. 

Wn.EY,  for  plaintiff  in  error,  referred  to  1  Porter,  392;  7Cow- 
en,  6;  1  Ohio,  466. 
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ORMOND,  J It  does  not  appear  very  distinctly  from  the 

record,  whiit  was  the  precise  question  intended  to  be  presented, 
but  we  understand  it  to  be,  whether  under  a  sheriff's  sale  a  pur- 
chase by  the  plaintiff  in  execution,  of  the  defendant's  land,  which 
had  been  levied  on  and  sold,  is  not  a  satisfaction  of  the  execution 
to  the  amount  bid  for  it. 

Such  would  doubtless  be  the  law,  if  the  plaintiff  had  accepted 
a  deed  from  the  the  sheriff,  but  in  this  case,  it  does  not  appear  that 
the  purchase  of  the  land  at  the  sheriff's  sale  gave  the  plaintiff  any 
right  to  demand  a  title  to  it,  as  it  does  not  appear  that  there  was 
any  memorandum  or  note  in  writing,  setting  forth  the  terms  of 
the  alleged  sale  as  required  by  the  statute  of  frauds,  which  is  as 
indispensable  in  sheriff's  sales  as  in  other  sales  of  lands.  [Garth 
V.  Robinson,  supra. 

As,  therefore,  it  did  not  appear  that  the  first  writ  of  j^.  fa.  had 
been  satisfied,  there  was  no  reason  shown  for  quashing  the  alias 
fi.fa. 

Whether  the  court  would  not  grant  a  perpetual  stay  of  execu- 
tion in  a  case  where  the  plaintiff  in  execution  had  made  a  valid 
purchase  of  land  at  a  sheriff's  sale,  made  under  his  own  execu- 
tion, which  he  refused  to  comply  with,  is  a  question  we  need  not 
now  discuss. 

Let  the  judgment  be  affirmed. 


mM 
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1.  A  factor,  to  whom  goods  are  consigned  for  sale,  is  entitled  to  alien  upon  them 
and  ihcir  proceeds,  (or  advances,  and  cnmmissions  conseqiit-nt  upon  their  re- 
ceplion,  safe. keeping  and  sale,  and  for  what  may  be  due  him  upon  a  general 
balance  of  nccov/its  growing  out  of  similar  dealings. 

2.  Where  a  facior  makes*  advance?,  in  the  absence  of  a  special  agreement,  the 
inffrcnce  is,  that  they  were  made  upon  the  joint  crt'ditof  lite  personal  security 
of  tho  principal,  and  of  his  goods  and  money  that  may  come  to  hand  ;  and  he 
may  renounce  his  lien  without  aSecting  his  remedy  against  the  person,  and 
vice  versa. 
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3.  Where  a  factor  ecUs  ^oode,  and  appropriates  the  proceeds  to  bis  account  a. 
Ifainst  the  principal  without  objection  by  the  latter,  the  surety  of  the  principal 
for  the  payment  of  a  demand  uf  equal  dignity  to  the  factor,  when  sued  by  the 
latter,  cannot  object  that  the  appropriation  was  not  so  made  as  first  to  reliere 
him  from  liability. 

4.  A  factor  credited  his  principal  with  the  proceeds  of  goods  rold,  afterward* 
paid  liim  a  part  thereof,  then  sold  for  him  other  goods  to  a  much  greater  a- 
mounl :  Held,  that  a  surety  of  the  principal,  in  an  actian  by  the  factor,  could 
not  claim  a  deduction  from  his  liability  for  the  sura  credited  and  afterwards 
paid  over. 

5.  An  indulgence  gratnitously  granted  by  a  creditor  to  tho  principal  debtor,  will 
not  operate  a  discharge  of  the  surely. 

Writ  of  error  to  the  Circuit  Court  of  jMobile. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  defendants 
in  error  against  tlic  plaintiff,  on  a  promissory  note  made  by  him, 
together  with  Elihu  Moffitt  and  James  R.  Horn,  by  which  they 
promised  to  pay  to  the  plaintifls  below,  the  sum  oftwo  thousand 
two  hundred  and  twenty-five  dollars,  ten  months  after  date,  and 
dated  the  23d  March,  1839.  The  cause  was  tried  on  the  general 
issue,  and  a  verdict  returned  in  favor  of  the  plaintiffs,  for  the  sum 
of  one  thousand  and  fifty-three  dollars  and  thirty  cents,  on  which 
judgment  was  rendered. 

On  the  trial  the  defendant  excepted  to  the  ruling  of  the  court, 
both  in  charging  and  in  refusing  to  charge  the  jury.  The  mate- 
rial facts  of  the  case  are  stated  in  the  bill  of  exceptions,  substan- 
tially as  follows:  The  plaintiffs  were  commission  merchants  of  the 
city  of  Mobile;  MofRtt,  who  was  the  principal  in  the  note,  was  a 
cotton  planter  residing  in  the  interior  of  this  State,  and  in  the  hab- 
it of  sending  them  his  crop  to  sell.  On  the  23d  of  March,  1839, 
he  obtained  from  them  82,000  in  cash,  for  which  he  agreed  to 
pay  5  per  cent,  the  usual  commissions  for  advancing,  and  in 
addition,  interest  at  the  rate  of  8  per  cent,  per  annum.  To  se- 
cure the  payment  of  these  several  amounts,  Moffitt  made  the  note 
in  suit,  with  the  defendant  and  Horn  as  his  sureties.  It  was  the 
understanding  between  plaintiffs  and  Moffitt,  that  the  latter  was 
to  ship  cotton  to  the  former,  though  nothing  was  said  about  sell- 
ing it,  and  applying  the  proceeds  to  the  note.  In  February'  and 
March,  1840,  Moffitt  sent  to  the  plaintiff  his  cotton  crop  of  1839, 
amounting  to  113  bales,  all  of  which  were  sold  for  the  nett  sum 
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of  nineteen  hundred  and  nine  dollars  and  sixty-three  cents,  and  on 
the  17th  of  June,  1840,  they  sent  him  the  account  of  sales,  which 
does  not  show  whether,  and  Jtow  they  had  appropriated  the  pro- 
ceeds In  answer  to  a  previous'  application  of  Moffitt,  not  to  sue 
for  any  balance  he  might  be  due  the  plaintifls,  they  say,  "we 
shall  be  easy  about  the  balance  you  owe  us  until  next  season, 
when  we  shall  expect  it." 

Moffitt  became  indebted  to  the  plaintiffs  subsequent  to  March, 
1839,  as  follows,  \mz:  on  the  30tli  April,  1839,  for  bagging,  rope 
and  twine,  82G0  81 — 29th  of  November,  do.  $80  10,  for  do. — 
30th  December,  do.  8148  40 j  for  do.  On  the  21st  March,  1840, 
$306,  for  the  hire  of  negroes,  and  on  the  same  day,  $124  50, 
being  the  nett  proceeds  of  four  bales  of  Moffitt's  crop  of  cotton, 
which  had  been  previously  placed  to  his  credit  by  the  plaintiffs. — 
The  aggregate  amount  of  these  several  sums,  the  plaintiffs  claim 
the  right  to  retain  from  the  proceeds  of  Moffitt's  cotton,  before  ap- 
plying it  to  the  extinguishment  of  the  note  in  suit.  It  was  proved 
that  money  due  for  negro  hire,  was  not  connected  with  the  busi- 
ness of  a  commission  merchant. 

The  judge  charged  the  jur\'',  that  the  law^  relative  to  a  pledge, 
and  the  liens  which  attach  to  property  held  in  that  way,  were 
wholly  inapplicable  to  this  case:  that  the  plaintiffs  had  the  right 
to  apply  the  money  received  for  the  cotton,  to  any  item  in  their 
account,  at  any  time,  if  Moffitt,  their  principal,  had  given  no  di- 
rection in  respect  to  it.  Further,  the  indulgence  given  by  the 
plaintiffs  to  Moffitt,  would  not  discharge  his  security,  unless  it 
was  upon  a  contract  founded  on  a  valuable  consideration. 

The  defendant,  by  his  counsel,  prayed  the  court  to  charge  the 
jury,  1.  If  the  plaintiffs  received  Moffitt's  cotton  as  commission 
merchants,  and  he  was .  indebted  to  them  at  that  time,  in  an  ac- 
count connected  with  and  growing  out  of  their  trade  as  such, 
then  they  would  be  considered  as  holding  the  cotton  in  pledge  for 
the  satisfaction  of  their  account.  2.  If  the  indebtedness  of  Mof- 
fitt to  the  plaintiffs,  consisted  of  several  items,  contracted  at  dif- 
ferent times,  but  all  connected  with  their  trade  and  business,  then 
the  money  received  upon  the  sale  of  the  cotton,  after  deducting 
charges  for  conimissions,  &c,  shall  be  applied  to  their  payment 
according  to  the  order  of  time  in  which  they  were  respectively 
contracted;  or  if  not  thus  to  be  extinguished,  then  according  to  the 
time  in  which  the  items  respectively  became  due.    3.  If  the  cash 
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for  which  the  note  in  suit  was  given,  was  advanced  by  the  plain- 
tiffs as  the  commission  merchants  of  Motfitt,  the  note  ojxratedas 
a  lien  upon  the  cotton  sold  by  them,  notwithstanding'  the  defen- 
dant and  Horn  were  sureties  for  its  payment,  and  if  the  oldest  de- 
mand of  the  plaintiffs  against  MotRtt,  it  should  be  first  paid  from 
the  money  in  their  hands.  4.  If  the  charge  for  negro  hire  was 
not  connected  with  plaintiff's  trade  as  commission  merchants, 
then  the  money  received  for  the  cotton  could  not  be  applied  to  its 
payment  until  the  note  was  satisfied.  5.  That  the  payment  to 
Moffitt  of  81*21  50,  part  of  the  proceeds  of  the  cotton,  with  which 
the  plaintiffs  had  previously  credited  him,  discharged  the  defend- 
ant and  his  co-surety  from  the  payment  of  the  note/?ro  tanto.  6. 
If  the  plaintiffs  agi'eed  to  waite  with  MolRtt  until  next  season  for 
the  balance  of  what  he  owed  them,  with  the  understanding  that 
he  was  still  to  employ  them  as  commission  merchants,  that  would 
form  such  a  contract  for  indulgence  as  would  discharge  the  de- 
fendant. 7.  If  the  money  now  sought  to  be  recovered,  was 
cash  advanced  by  the  plaintiffs  as  commission  merchants,  to  Mof- 
fitt, who  at  that  time  owed  them  nothing,  and  Moffitt  sent  them  his 
cotton  to  sell,  the  application  of  money  received  from  the  sale 
thereof,  to  debts  subsequently  contracted,  would  be  a  fraud  upon 
the  defendant  as  a  surety  of  Moffitt,  and  would  operate  as  a  dis- 
charge of  the  note  pro  tanto;  which  prayer  for  instruction  was 
overruled  in  toto. 

A.  F.  Hopkins,  for  the  plaintiff  in  error.  The  understanding 
between  Messrs  Pope  &  Son  and  Moffitt,  that  the  latter  should 
ship  them  his  crop  of  cotton,  amounted  to  a  contract  which  gave  a 
lien  for  the  payment  of  the  money,  which  the  note  was  intended 
to  secure.  That  no  subsequent  advances  or  dealings  between  the 
parties,  could  in  any  manner  interfere  with  that  lien,  or  relieve 
the  plaintiffs  from  thus  appropriating  the  proceeds  of  the  cotton  to 
the  defendant's  prejudice.  The  note  was  prior  in  point  of  time, 
to  the  other  items  of  the  plaintiffs'  account,  and  should  be  first  sat- 
isfied. [Paley  on  Agency,  116-7,  1!:23;  1  Powell  on  Mort.  558; 
1  Story's  Eq.  108,  320, 322;  1  Bos.  &  P.  Rep.  5G3-9;  1  Har.  & 
J.  Rep.  465,  754;  10  Petei^s  Rep.  121;  2  Johns.  Ch.  Rep.  554; 
17  Johns.  Rep.  384;  11  VVljeat  Rep.  59;  2  Johns.  Ch.  Rep. 
603;  1  Powell  on  Mort.  434,  n.  435,  n.  558;  2  Har.  &  J.  Rep. 
492;  11  Mass.  Rep.  300;  3T..Rep.  123.] 
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To  show  that  Pope  had  discharged  the  defendant  by  the  indul- 
gence to  Moffitt;  that  they  had  no  right  to  retain  for  the  hire  of 
negroes  and  the  proceeds  of  the  four  bags  of  cotton  paid  Moffitt, 
the  counsel  cited  Paley  on  Agency,  116-7,  122;  3  Bos.  &.  P. 
Rep.  485;  1  Story's  Eq.  308;  3  B.  &'cresw.  Rep.  605;  3  T.  Rep. 
123;  6  id.  258. 

J.  A.  Campbell,  for  the  defendants.  A  factor  has  a  lien 
for  his  general  account;  and  it  may  be  conceded  that  it  is  doubt- 
ful whether  an  outstanding  independent  claim  will  authorise  him 
to  retain  the  property  of  his  principal,  or  its  proceeds.  [3  Bos. 
&  P.  Rep.  495.]  That  a  factor  may  hold  the  possession  of  pro- 
perty upon  which  he  has  made  advances,  and  control  the  pro- 
ceeds after  a  sale  to  reimburse  himself  for  a  general  balance 
growing  out  of  the  business,  cannot  be  denied.  But  he  is  not 
bound  to  exert  it;  whether  he  will  do  so  or  not,  must  depend  up- 
on his  own  volition;  and  no  third  person,  although  he  may  be  a 
surety  for  the  principal,  can  complain  that  its  exercise  has  been 
omitted.  [4  Johns.  Rep.  112.]  This  lien  is  analagous  to  the 
right  of  set-off,  and  authorises  the  factor  to  hold  the  property  or 
fund,  as  against  an  adverse  claimant  until  his  demand  is  satisfied; 
it  is  called  into  action,  when  a  right  is  set  up  by  a  third  person. 

Moffitt  never  directed  Pope  &  Son  to  make  any  particular 
application  of  the  monies  arising  from  the  sale  of  his  cotton,  and 
it  was  consequently  competent  for  the  latter  to  apply  them  to 
either  of  their  demands.  They  might  have  paid  them  over  to 
Moffitt,  if  so  inclined;  or  even  have  set-off  against  an  action 
brought  by  him  the  sura  due  for  the  hire  of  negroes.  The  case 
in  16  Peters'  Rep.  121,  is  clearly  against  the  plaintiff — it  shows 
that  the  commission  merchant  is  bound  to  appropriate  the  pro- 
ceeds of  cotton  to  debts  due  at  the  time  it  is  sold,  and  this,  al- 
though the  particular  debt  may  not  have  been  contracted  in  the 
course  of  his  usual  business.  Unless  it  be  by  a  distinct  agree- 
ment, the  surety  can  have  no  control  over  the  manner  in  which 
the  principal  shall  make  his  payments.  [1  Stark.  Rep.  101;  11 
Serg't  &  R.  Rep.  34.  See  cases  in  3  Peters'  Dig.  201;  10 
Pick.  Rep.  129;  2  id.  581,  612;  12  Wheat.  505,  554.] 

COLLIER,  C.  J. — It  is  not  pretended  that  there  was  a  special 
contract  between  the  plaintifis  and  Moffitt,  in  respect  to  their 
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traqsictions,  which  would  vary  the  duties  nnd  Iiab.litcsoJtJKi.lor- 
mcr  as  the  factors  of  the  IjUKm'.  We  rmi^t  then  c  )ris.Jef  the 
case  in  reference  to  tht;  pr<nc  pies  of  law  applxabic  to  such 
agents  when  dealing  with  their  princ  pals. 

The  engagement  of  a  factor  who  undertakes  the  s;ile  of  goods 
or  merchnnd  ze,  for  a  ct)inpensat.(*n,  :s,  th;it  ho  w.ll  fi.thiully 
dispose  of  the  same,  with  a  proper  reganJ  to  tlie  hdv.ces  of  his 
principal,  and  honestly  account  for  the  proceeds.  He  is  ent  tied 
to  a  lien,  not  only  upon  the  goods  theirisclves,  for  advances,  and 
for  commissions  consequent  upon  their  proceeds,  and  for  what 
may  be  due  him  upon  a  general  balance  of  accounts  growing  out 
of  similar  dealings.  This  lien  arises  upon  an  agreement  w-hich 
the  law  implies  in  the  absence  of  any  express  stipulation  upon  the 
subject.     [Paley*s  Ag.  127-8-9,  142-7;  Story*s  Ag.  421,  435.] 

In  Houghton,  et  al.  v.  ii\Iatthews,  et  al.  [3  Bos.  &.  Pul.  Rep. 
485,]  it  was  decidtxl  t]iat  the  demand  for  which  the  factor  claimed 
a  lien,  must  be  connected  with,  and  constitute  a  pari  of  his  deal- 
ings as  such,  with  his  principal;  for  if  it  wq|  a  species  of  debt  for- 
eign to  that  relation,  or  accruing  before  its  commrncemcnt,  the 
lien  would  not  be  enforced.  [Paley's  Ag.  135-6-7;  Story's  Ag. 
387-8-9.]  '  -      ^  ' 

The  correctness  of  these  principles  is  conceded  by  both  par- 
ties, but  it  is  argued  for  the  defendant,  that  the  plaint. ffs  had  a 
lien  upon,  the  cotton  consigned  to  them  by  JMotTitt,  and  since  its 
sale  upon  the  proceeds;  that  they  cannot  rel.nquish  their  lien  and 
resort  to  an  action  against  the  sureties  of  their  principal,  but  must 
appropriate  the  money  received  by  them  to  the  payment  of  their 
account  as  factors,  in  the  order  in  which  the  advances  were 
made,  or  in  which  the  respective  sums  charged,  became  payable. 

The  generallien  of  factors  docs  not  depend  upon  any  express 
contract,  but  rests  upon  its  manifest  tendency  to  aid  the  interests 
of  trade  and  commerce,  and  to  promote  confidence  and  a  liberal 
spirit  on  the  part  of  factors  in  respect  to.  advances  to  their  prin- 
cipals. It  is  deemed  to  exist  in  all  cases,  until  the  contrary  pre- 
sumption is  clearly  established.  [Story's  Ag.  3SS-9;  Paley's  Ag. 
127-8.]  And  where  a  factor  makes  advances,  independent  of 
an  actual  agreen^ent  to  that  etfoct.  tHe  leg  il  infcrencjii,  ihut  they 
were  made  upon  the  joint  crod  t  of  the  personal  sccur.ty  of  the 
principal,  and  of  his  goods  and  money  that  might  come  to  hand. 
This  being  the  case,  the  factor,  nlay  relinquish  his  lien  on  tiielat- 
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ter  without  at  all'  affecting  his  personal  remedy;  so  he  may  re- 
nounce his  right  to  resort  to  the  person,  and  look  alone  to  his  lien 
for  reimbursement.  [Burrell  v.  Phillips^  1  Gall.  Rep.  360;  Piesch 
V.  Dickson,  1  Mason's  Rep.  9.]  It  is  then  a  right  of  which  the 
factor  or  his  representatives  may  avail  themselves;  but  where 
there  is  no  contract  other  than  that  which  is  implied,  one  who 
has  become  a  surety  ofthe  principal  to  refund  advances  made  to 
him,  cannot  elect  for  the  factor,  and  force  him  (at  least  at  law,)  to 
assert  his  lien  upon  the  goods  or  money  of  the  principal. 

The  case  of  Brander  &  McKenna  v.  Phillips,  et  al.  [16  Peter's 
Rep.  121,]  which  was  cited  for  the  plaintiff  in  error,  bears  but  lit- 
tle resemblace  to  that  now  before  the  court.     In  that  case,  the 
plaintiffs  were  the  factors  of  Phillips  &  Co..  sold  cotton  for  them 
for  two  and  a  half  per  cent,  commissions,  and  charged  the  same 
for  advances.     In  August,  1834,  Phillips  &  Co.  were  indebted  to 
the  plaintiffs  in  the  sum  of  $1315  57,  for  advances.     On  the  15th 
ofthe  same  month,  the  agent  of  the  plaintiffs  agreed  to  advance 
Phillips  the  sum  of  $8,000  on  bills  to  be  drawn  between  the  20th 
of  April  and  31st  July,  1835,  by  them,  and  any  two  of  six  persons 
named;  among  whom  were  R.  H.  &  N.  T.,  two  ofthe  defendants. 
Between  the  15th  of  August,  1834,  and  the  31st  July.  1835,  seve- 
ral shipments  of  cotton  were  made  to  the  plaintiffs  by  Phillips  & 
Co.,  and  several  bills  were  drawn  by  them,  some  jointly  with  R. 
H.  and  N.  T.,  and  others  without  them;  all  of  which  wei-e  ac- 
cepted by  the  plaintiffs.     The  bills  and  advances  amounted  to 
$29,795  65:  and  the  proceeds  of  the  cotton  amounted  to  $22,- 
460  43.     The  proceeds  of  the  cotton  were  applied  to  the  bills 
drawn  by  Phillips  &  Co.  to  the  exclusion  of  those  drawn  by  them 
jointly  with  R.  H.  and  N.  T.;  and  the  question  was,  whether  if 
the  plaintiffs  had  sufficient  funds  of  Phillips  &  Co.  in  their  hands, 
when  these  latter  bills  became  due  to  pay  them,  they  were  not 
bound  to  pay  them,  instead  of  retaining  it  for  the  payment  of  those 
"which  subsequently  matured.     The  court  said,  "the  application  of 
payments  by   the  creditor,  where  no  direction  is  given  by  the 
debtor,  has  no  relation  to  the  present  case.     Had  the  bills  become 
payable  at   the  same  time,  on  acceptances    made  on  the  same 
day,  the  plaintiffs  might  have  insisted  on  applying  the  funds  in 
their  hands  to  the  payment  of  the  notes  without  securities     But 
this  would  have  been  a  very  different  case  from  the  one  now  be- 
fore us.    After  having  accepted  the  bill  under  consideration,  pay- 
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able  at  a  time  staled,  the  plaintiffs  accepted  other  bills,  payable  at 
a  more  remote  period. 

Now,  the  contract  by  the  acceptors  was,  that  they  would  pay 
these  bills  as  they  respectively  became  due.  And  this  they  were 
bound  to  do  so  long  us  the  funds  of  the  consignors  in  their  hands 
remained  unexhausted.  A  bill  became  extinguished  as  soon  as 
it  wa;s  paid  by  the  plaintiffs  with  the  funds  of  Phillips  and  compa- 
ny. And  this  principle  applies  as  strongly  to  those  bills  signed 
by  the  accommodation  drawers,  as  others." 
,  Again:  "The  plaintiffs,  by  appropriating  the  proceeds  of  the 
cotton  to  the  payment  of  future  liabilities,  have  violated  their  con- 
tract, endeavored  to  defeat  the  just  reliance  of  the  sureties,  and 
charge  them  with  the  payment  of  the  bills  which  they  guaran- 
lied.  This  the  plaintitls  cannot  do.  It  would  be  a  great  hard- 
ship, if  not  a  fraud  on  the  sureties.  No  lien  can  be  regarded  or 
enlbrced  under  such  circumstances.  The  lien  of  a  factor  de- 
pends upon  legal  principles,  founded  on  equitable  considerations, 
and  can  be  held  valid  on  no  other  grounds." 

This  case  merely  determines,  that  the  acceptor  of  bills  is  bound 
to  pay  them  at  maturity;  that  if  in  funds  of  the  drawer,  he  should 
use  them  for  that  purpose;  and  where  they  became  payable  at 
different  times,  he  cannot  use  his  own  funds  to  pay  those  that 
first  mature,  and  pay  those  subsequently  falling,  with  the  money 
of  the  drawers,  so  as  to  entitle>him  to  recover  the  amount  of  the 
former,  of  persons  who  joined  as  sureties  in  drawing  them. 
There,  the  factors,  by  their  acceptance,  came  under  obligations 
to  pay  money  at  an  appointed  day,  and  being  in  funds  of  the  per- 
sons for  whom  they  had  undertaken,  it  was  their  duly  to  appro- 
priate them.  Here,  t  ley  had  entered  into  no  such  engagement 
They  had  merely  advanced  money  to,  and  had  allowed  one  of 
their  customers  to  become  indebted  to  them,  by  furnishing  him 
goods,  &.C.;  and  this  without  any  contract,  though  doubtless  in  the 
expectation  that  he  would  send  them  cotton.  The  several  sums 
in  wliich  he  was  indebted,  must  be  considered  as  constituting  his 
liability  to  them,  and  stand  upon  an  equal  footing  so  far  as  the  pre- 
sent case  is  concerned.  Th.s  conclus.on,  as  it  respects  the  note 
in  question,  results  from  the  absence  of  any  contract  varying  the 
rights  and  obligations  of  the  sureties;  and  in  regard  to  the  charge 
for  negro  hire,  it  is  immaterial  whether  it  arises  out  of  the  plain- 
tiffs' dealings,  as  factors,  with  Moffitt,  and  could  only  be  material. 
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■if  they  were  asserting  a  lien  upon  the  cotton  or  its  proceeds.  But 
the  question  of  the  right  of  lien,  or  the  diity  of  the  factors  to  ex- 
ert it,  cannot  be  raised -in  this  ca^e.     Moffitt's  cotton  has  been 

>  sold  by  them,  afid  its  proceeds  appropriated  p?'o  ianto  to  extin- 
guish his  indebtedness,  without  arly  objection,  of  which  the  record 
informs  us,  c:ther  by  himself  oi'  his  representatives.  It  is,  then, 
the  case  of  a  creditor  paying  money  to  his  debtor  without  any  spe- 
cific direction  as  to  its  appLcc^tion. 

It  is  laid  down  generally,  that  where  money  is  paid  by  a  debt- 
or to  a  creditor,  wlio  has  several  demands  against  him,  without 
directing  how  it  shall  be  applied,  the  creditor  may  apply  it  as  he 
pleases.  [Smith  v.  Scriven,  1  McG.  Rep.  — ;  Goddard  v.  Cox, 
2  Strange's  Kep.  1 195.  See  also  2  East's  Rep,  242.J  In  The 
Mayor,  &c.,^  of  Alexandria,  v.  Pattern,  et  al.,  [4  Craiich's  Rep. 
317,]  the  court  say,  "It  is  a  clear  principle  of  law,  that  a  person 
owing  money  on  two  several  accounts,  as  upon  bond  and  simple 
contract,  may  elect  to  apply  his  payments  to  which  accounts  he 
pleases;  but  if  he  fails  to  make  the  application,  the  election  passes 
from  \\.m  to  the  creditor.  No  principle  is  recollected  which 
obliges  the  creditor  to  make  tliis  election  immediately.  After 
having  made  it,  he  is  bound  by  it,'  but  until  he  makes  it,  he  is  free 
tocred.t  either  the  bond,  or  simple  contract."  To  the  same  ef- 
fect is  The  United  Stales  v.  Jarluary  &  Pattersop,  [7  Cranch's 
Rep.  471.] 

In  Gvv,n,  et  ux.  v.  Whitaker,  adm'r,  [1  Har.  &  Johns.  Rep. 
754,]  it  was  determined,  that  where  one  is  indebted  ujion  several 
accounts,  and  makes  a  payment,  without  directing  its  applica- 
tion, if  both  the  securities  carry  interest,  or  neither  bear  interest, 
the  creditor  may  apply  it.  So,  if  one  is  indebted  oYi  bond  or 
mortgage,  and  simple  contract,  the  law,  in  the  absence  of  di- 
rection Irom  the  cebtcr,  will  apply  a  payment  to  the  bond  and 
mortgage.  Further,  it  was  said,  that  sometimes  the  fund^  o,ut 
of  wh.ch  the  money  arose,  will  direct  the  application;  as  where 
one,' indebted  on  bond  and  on  juigmcnt,  seL's  h:s  land,  and  the 
purchaser  pays  n  •sum  of  money  t  >  the  creditor  without  appl3'ing 
it,  the  law  w.Il  apply  it  to  the  judgment,  so  as  to  exonerate  the 
land.  , 

In  Als  o;j's  adm'r  v.  Contee's  ex'r,  [4  H.  &  Johnf.  Rep.  351,] 
a  debtor  made  a  payment  to  a  creditor,  who  had  two  claims  on 
open  account,  without  directing  its  application:  under  the  circum- 
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Stances,  the  court  thought  the  money  sliould  go  in  extinguishr 
mcnt  of  the  oldest  account.  And  in  Bacon  v.  Brown,  [1  Bibb's 
Rep.  334,]  it  was  decided,  that  if  the  debtor  docs  not  apply  a 
payment,  tire  creditor  may  direct  its  application  to  any  one  of 
sevpral  demands  where  they  arc  of  equal  dignity,  parallel  in  their 
consequences,  and  charge  upon  the  .debtor.  That  equity  would 
dn"ect  a  payment  to  be  applied  to  debts  i)caring  hiterest;  but  the 
creditor  cannot  apply  it  to  a  demand  not  yet  payable.  [Sec  al- 
so Hey  ward  v.  Lomax,  1  Vern.  Rep.  24.]  The  inference  from 
the  facts  recited  in  the  record,  is,  that  all  the  items  composing 
the  plaintiffs'  account,  were  for  money  due  them  before  they  had 
BtAd  all  the  cotton  consigned  them  by  Moffitt;  as  the  last  charge 
is  dated  on  the  21st  March,  ISiO,  and  the  cotton  was  sold  on  the 
17th  of  that  month  and  in  April  following.  Again;  they  are  all 
of  equal  dignity  as  it  respects  priority  of  payment;  and  from  the 
time  the  plaintiffs  were  entitled  to  be  paid,  they  drew  interest  in 
the  same  manner,  whether  evidenced  by  writing  or  not. 

As  it  respects  the  sum  of  one  hundred  and  twenty- four  50-100 
dollars,  paid  Moffitt  by  the  plaintiffs,  defendant  cannot  object  that 
it  should  have  been  credited  to  Moffilt's  account.  And  whether 
it  had  been  thus  previously  credited  or  not,  is  wholly  immaterial; 
for  they  subsequently  sold  for  Moffitt  between  six  and  seven  hun- 
dred dollars'  worth  of  cotton;  that  was  placed  to  his  credit,  which 
ve  have  seen  the  plaintiffs  might  have  paid  over  to  him  without 
affecting  their  claim  afj^ainst  the  defendant.  The  form  in  which 
the  account  is  stated  cannot  prejudice  either  party:  courts  of  jus- 
tice will  look  at  the  substance  of  the  thing. 

The  facts  do  not  show  that  there  was  a  valid  agreement  be- 
tween the  plaintiffs  and  Moffitt,  by  which  the  former  was  to  ex- 
tend the  day  of  payment  of  the  note  in  controversy;  what  the 
plamtiffs  said  to  him  was  entirely  gratuitous,  and  they  could  have 
put  the  note  in  suit  at  any  time  affer  its  maturity. 

Without  extending  this  opinion,  by  a  particular  examination  of 
the  charges  given  and  refused,  it  will  be  readily  perceived  from 
what  has  been  said,  that  no  error  has  been  committed  which  is 
available  for  the  defendant  below.  The  judgment  is  consequent- 
ly affirmed. 


542  ALABAMA. 


Coker  v.  Pearsall. 


.  \  ■  .       -       COKER  V.  PEARSALL. 

1.  Upon  Ihe  forfuitnre  of  a  mort-gaorc,  the  morfgagee  becomes  not  only  entitled 
to  the  possession  oftlie  niortfjagod  premises,  but  also  to  the  rent  then  in'arrear 
and  unpaid,  upon  notice  to  tlie  Itnant  in  possession. 

Error  to  the  Circuit  Court  of  Franklin. 

Debt  on  promissory  note,  by  the  defendant  against  the  plaintiff 
in  error. 

The  defendant  pleaded  nil  debit  and  payment,  and  a  special 
plea,  that  the  note  sued  on  was  given  for  the  rent  of  certain  lands 
in  Franklin  county,  for  the  year  1840;  whichMands  had  been  pre- 
viously, to  wit:  in  1836,  conveyed  by  deed  of  mortgage,  by  John 
L.  McRae,  to  one  S.  R.  Cockreli;  and  afterwards,  on  the  11th 
January,  1840,  the  said  McRae  conveyed  by  deed  the  equity  of 
redemption  to  the  plaintitF.  That  after  forfeiture  of,  the  aforesaid 
mortgage,  and  whilst  it  was  in  full  force,  he  had  notice  from  the 
mortgagee,  that  he  held  him  liable  for  the  rent  of  said  lands. 
That  on  the  15th  June,  1840,  the  plaintiff  conveyed  to  S.  R. 
Cockreil  the  equity  of  redemption,  without  reservation  of  the 
rent;  and  the  said  McRae  also  conveyed  in  fee  to  the  said  Cock- 
reil; and  that  defendant  attorned  to  the  said  Cockreil,  and  paid 
him  the  rent  for  which  the  note  sued  on  was  given;  and  this,  &c. 

The  plaintiff  replied,  that  when  Pearsall  made  the  conveyance, 
as  aforesaid,  to  Cockreil,  it  was  with  an  express  reservation  of  the 
lands  so  conveyed  for  the  year  1840. 

Issue  being  taken  on  these  pleas,  the  defendant  read  in  evidence 
to  the  jury,  the  deeds  mentioned  in  the  pleas;  whereupon  the 
plaintiff',  by  his  attorney,  introduced  a  witness  to  prove,  that  by  a 
parol  agreement,  made  at  and  previous  to  the  signing,  sealing 
and  delivery  of  the  deeds,  in  fee  for  the  lands  described  in  the 
pleas,  the  rent  for  the  year  1840  was  reserved  to  the  plaintiff. 
To  which  evidence  the  defendant  objected;  but  the  court  over- 
ruled the  objection^  and  permitted  the  testimony  to  go  to  the  jury; 
to  which  the.dcfendant  excepted,  and  which  he  now  assigns  for 
error. 
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NooE,  for  plaintiff  in  error,  insisted,  that  as  the  mortgage  was 
forfeited,  the  fee  was  in  Cockrell,  and  he  was,  therefore,  entitled 
to  the  rent  intlependcnt  of  the  conveyances  of  the  land  to  him 
in  June,  1840,  [3  Stewart,  50;"9  Cqwcn,  38,]  and  that  the  tenant 
was  justified  in  attorning  to  him,  and  in  paying  him  the  rent. 
[20  Johns.  51.] 

But  the  right  of  Cockrell  to  the  rent,  was  placed  beyond  doubt 
by  the  conveyances  of  June,  1840,  by  which  he  became  the  ab- 
solute owner  of  the  soil,  the  rent  being  a  mere  incident  of,  and 
following  the  fee. 

The  introduction  of  parol  evidence,  to  show  that  the  rent  was 
reserved,  when  the  deed  is  silent  as  to  any  such  reservation,  was 
clearly  erroneous,  as  it  varied,  by  parol,  the  terms  of  a  written 
contract,  and  there  was  no  allegation  of  fraud,  which  could  alone 
authorize  its  introduction.  [5  Porter,  498;  1  Ala.  IGO;  id.  571; 
1  J.  C.  R.  429;  8  Johns.  Rep.  189.] 

CoofEU,  contra.  Pcarsall  was  either  the  tenant  of  McRae,  or 
the  purchaser  of  his  possessory  interest;  and  in  either  case,  had 
paid  in  advance  for  it.  Cockrell  purchased  with  notice  of  the 
interest  of  Pearsall;  and  as  Pearssill  did  not  owe  rent  to  McRae, 
his  release  to  Cockrell  of  all  his  interest  did  not  extinguish  the 
rent     [9  Cow.  39.] 

The  parol  evidence  did  not  contradict  the  written  instrument, 
but  was  proof  of  a  collateral  fact. 

As  the  tenant  cannot  deny  the  title  of  his  landlord,  the  only 
mode  by  which  the  defendant  could  be  relieved,  would  be  by  a 
bill  of  interpleader,  if  his  view  is  sustained  by  the  court. 

ORMOND,  J. — Upon  the  forfeiture  of  the  mortgage,  Cock- 
rell, the  mortgagee,  became  entitled  to  the  possession  of  the 
mortgaged  premises;  and  upon  notice  to  the  tenant,  the  latter  be- 
came responsible  to  him,  not  only  for  the  rent  falling  due  subse- 
quently, but  for  the  rent  then  in  arrear.  [See  Moss  v.  Gallimore, 
Douglass,  266,  where  the  doctrine,  and  the  reason  ypon  which  it 
is  founded,  are  stated  at  large.  To  the  same  effect  is  Mansony 
&  Hirtel  v.  The  U.  S.  Bank,  4  Ala.  746;  and  Chambers  v.  Maul- 
din,  id.  477.] 

The  plea  does  not,  it  is  true,  expressly  allege  notice  to  the  te- 
nant, but  it  does  allege  that  the  tenant  attorned  to  the  mortga- 
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gee,  and  p;iid  him  the  rent,  which  must  be  considered  an  admis- 
sion of  noticcthat  the  mortgage  \yas  forfeited,  and  that  the  mort- 
gagee was  cntiUcd  to  the  rent;  Such  being -tlie  case,  he  was  not 
responsible  to  the  mortgagor,  or,  those  claimin-g  under  'him;  and 
it  became,  tlicrefore,  unnecessary  to  consider  the  eflect  of  the  re- 
servation of  the  rent  by  parol,  where  the  conveyance  of  the  iee 
was  made  to  Cockrell,  becaiase  there  was  no  right  existing  either 
in  McRae  or  Pearsall  to  bo  reserved.       ,      .      \" 

It  results  necessarily,  that  the  court  erred  in  permitting  the  evi- 
dence to  go  to  the  jury;  and  the  judgment  mnst  be,  therefore,  re- 
versed, and  the  cause  remanded. 


JEFFORD'S  ADM'R  v.  RINGGOLD  &  CO. 

'  ,       '•         •  ' 

1.  In  an  action  ajjainst.  'an  administrator,  it  is  not  allowable  fo  declare  ih  one 
count  upon  a  dem  ind  for  wliicli  lie  is  liable  individually,  and  in  another  for  a 
debt  due  thcoslato  he  reprcscnis;  such  a  declaration  would  be  objecli enable  on 

.  general  demurrer  for  a  misjoinder  (  f  counts. 

2.  Although  infancy  is  a  personal  privilege,  j-et  not  only  the  infant  may  avail 
himself  of  it,  but  his  executor  or  administrator  when  sued  upon  the  intestate's 
contract,  may  also  plead  it. 

3.  An  c.fecutor  or  administrator  may  ratify  the  contract  of  liis  intestate  made 
during  his  infancy,  although  the  intestate  died  before  he  att.^incd  his  majority; 
and  such  ratification  will  be  obligatory,  though  it  was  verbally  made,  without 
any  new  consideration. 

4«  It  is  difficolt  to  J,ay  down  a  precise  rule,  as  to  v.'ha*  notice  to  produce  a  writing 
is  necessary,  to  let  in  secondary  evidence  of  its  contents  ;  but  a  notice  to  the 
plaintifFValtorney  several  da}^s  before  the  term  of  the  court  when  the  cause 
was  tried,  is  y;r?wa /i7C2>  siiflicient,  although  the  plaintiff  resided  without  the 
State;  if  the  plaintiff  was  ready  to  produce  it,  and  was  unwilling  that  parol 
evidence  should  be  given,  he  could  have  applied  fur  a  continuance. 

Wkit  of  error  to  the  County  Court  of  Lowndes.  -  . -^ 

This  was  an  action,  at  the  suit  of  the  defendants  in.  error 
against  the  plaintiff.  >  The  first  count  of  the  declaration  is  on  a 
promissory  note  made  by  the  intestate,  and  another  on  the  IJth 
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August,  1837,  for  the  payment  of  three  hundred  and  thirty-three 
dollars  to  the  plaintiffs.  The  second  count  is  the  same  as  the 
first,  except  that  it  alleges  a  promise  by  the  defendant,  since  the 
death  of  his  intestate,  to  pay  the  note.  The  third  count  alleges 
the  making  of  another  promissory  note  of  the  same-  tenor  and 
date,  and  sets  forth  that  its  consideration  was  a  house  and  lot  in 
the  village  of  Lowndesborough,  Lowndes  county,  which  the 
plaintiffs  had  agreed  in  writing  to  convey  to  the  intestate  in  his 
lifetime;  that  the  intestate  died  before  the  note  was  paid,  or  the 
house  and  lot  conveyed;  that  at  the  particular  instance  and  re- 
quest of  the  defendant,  the  plaintiffs  conveyed  him  the  house  and 
lot  for  the  use  and  benefit  of  his  intestate's  estate,  in  considera- 
tion of  all  which  the  defendant  became  liable  and  promised  to  pay 
the  note  in  question  when  he  should  be  requested.  The  fourth 
count  describes,  as  the  cause  of  action,  a  note  of  the  same  tenor 
and  effect  as  that  set  forth  in  third,  founded  upon  the  same  con- 
sideration; and  then  alleges,  that  the  intestate  was  an  infant  under 
the  age  of  twenty-one  years  when  the  note  was  made,  and  died 
during  his  minority;  that^  the  defendant  confirmed  the  contract 
for  the  conveyance  of  the  real  property,  and  took  a  conveyance 
for  the  same  in  his  own  name;  in  consideration  thereof,  he  became 
liable  to  pay  the  note  declared  on  according  to  its  tenor  and  ef- 
fect The  declaration  then  concludes  as  follows:  "Yet  the  said 
John  W.  Jeffords,  not  regarding  his  said  several  promises  in  the 
three  last  counts  mentioned,  has  not  paid  the  same  or  any  part 
thereof.  And  the  said  intestate  or  defendant,  not  paying  the  mo- 
ney in  the  first  count  named,  by  reason  of  the  premises,  plaintiff 
has  sustained  damages  for  seven  hundred  dollars — and  he  brings 
his  suit,"  &:c. 

The  defendant  pleaded — 1.  That  his  intestate  did  not  under- 
take and  assume,  as  the  plaintiffs  have  alleged,  (fcc.  2.  That  in- 
testate was  an  infant  at  the  time  the  supposed  promise  and  under- 
takings, mentioned  in  the  plaintiff's  declaration,  were  made.  On 
the  first  plea,  the  plaintiffs  took  issue;  and  to  the  second,  they  re- 
plied, that  the  intestate  died  during  his  infancy;  and  the  defendant, 
after  his  appointment  as  administrator,  ratified  and  confirmed  the 
promises  and  undertakings  in  the  declaration  mentioned.  To 
this  replication,  the  defendant  demurred,  and  his  demurrer  was 
overruled;  thereupon  the  cause  was  submitted  to  a  jury,  who  re- 
turned a  verdict  for  the  plaintiffs  for  the  amount  of  the  note  and 
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interest,  and  judgment  was  rendered  accordingly.  On  the  trial, 
the  plaintiffs,  in  order  to  establish  the  confirmation  of  the  contract 
of  purchase  by  the  defendant,  proved  that  on  Friday  preceding 
the  commencement  of  the  term  of  the  court,  when  the  cause  was 
tried,  he  caused  a  notice  in  writing, to  be  served  upon  the  attoniey 
of  record  of  the  defendant,  at  his  office  in  Lowndes  county,  re- 
quiring him  to  produce  at  the  trial  the  deed  which  the  defendant 
hsLd  received  for  the  house  and  lot  referred  to  in  the  declaration; 
and  also  proved  that  the  defendant  had  an  agent,  resident  within 
the  county,  to  attend  to  this  case>  The  fact  that  there  was  such 
a  deed,  was  proved  by  a  witness,  who  also  stated,  that  the  last 
time  he  saw  it,  it  was  in  defendant's  possession;  that  defendant 
resided  in  Charleston,  South  Carolina,  and  had  not  lately  been  in 
this  State.  Upon  this  proof,  the  defendant  objected  to  the  ad- 
mission of  parol  evidence  of  the  contents  of  the  deed,  on  the 
ground  that  the  notice  to  produce  it  had  not  been  given  a  suffi- 
cient length  of  time  before' the  trfal  to  enable  him  to  bring  it  into 
court;  but  the  objection  was  overruled,  and  the  plaintiffs  were 
permitted  to  give  parol  evidence  of  the  contents  of  the  deed. 
Thereupon  the  defendant  excepted,  and  his  exception  is  duly 
certified.  .    ■ 

N.  Cook,  for  the  plaintiff  in  error,  made  the  following  points: 
1.  The  demurrer  to  the  replication  should  have  been  sustained 
to  the  declaration;  because  the  plaintiffs  declare  upon  several 
causes  of  action  which  could  not  be  joined.  2.  The  replication  is 
bad,  because  it  does  not  allege  any  consideration  moving  to  the 
defendant  in  order  to  make  the  confirmation  of  the  intestate's 
promise  binding  in  law.  3.  Parol  evidence  of  the  contents  of  the 
deed  was  inadmissible  upon  the  proof  made  by  the  plaintiffs. 
{8  Porter's  Rep;  529;  9  id.  39;  2  Ala.  Rep.  58;  3  id.  449.] 

No  counsel  appeared  for  the  defendants. 

COLLIER,  C.  J. — 1.  If  the  declaration  be  defective  for  the 
csause  supposed,  it  was  certainly  obnoxious  to  the  defendants'  de- 
murrer to  the  replication.  It  is  said  the  consequences  of  amis- - 
joinder  are  more  important  than  the  circumstance  of  a  particular 
count  being  defective;  for' in  the  case  of  a  misjoinder,  however 
perfect  counts  may  respectively  be  in  themselves,  the  declaration 
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will  "be  bad  on  general  demurrer,  or  in  arrest  of  judgment,  or  up- 
on eiTor.  [1  Chitty's  Plead.  3d  Am.  ed.  206,  and  cases  there 
cited.]  We  >vill  not  undertake  to  examine,  with  particularity, 
each  of  the  counts  of  the  declaration  in  the  case  before  us,  to  as- 
certain whether,  separately  considered,  they  each  disclose  a 
good  cause  of  action.  The  conclusion  of  the  declaration  very 
explicitly  indicates  that  the  plaintjfTs  themselves  regard  the  first 
count  as  imposing  a  liability  upon  the  defendant  in  his  represen- 
tative character;  and  by  the  three  latter,  they  seek  to  enforce  a 
recovery  in  his  own  right,  for  promises  which  they  suppose  sub- 
ject him  to  a  personal  charge.  Now,  although  it  may  be  allowa- 
ble tf)  join  promises  by  a  testator  or  intestate,  and  an  executor 
or  administrator,  on  a  contract  or  liability  made  or  incurred  by 
the  deceased  in  liis  lifetime;  yet  it  is  apprehended,  that  no  case 
can  be  found  in  which  it  has  been  permitted  to  recover  in  the  same 
action  against  a  personal  representative  upon  a  demand  with 
which  he  is  chargeable  as  such,  and  also  upon  one  which  binds 
him  individually.  There  would  of  necessity  be  two  judgments 
in  such  case,  entirely  dissimilar;  in  the  one,  the  assets  of  the  es- 
tate of  the  deceased  would  be  charged;  while  in  the  other,  the 
estate  both  real  and  personal  of  the  defendant  would  be  subject- 
ed to  its  payment.  This,  of  itself,  would  be  quite  sufficient,  if 
there  were  no  other  reason,  to  show  the  impropriety  of  thus  de- 
claring. [Sibbil  &  Lbyd  v.  Borden,  6  Hals.  Rep.  163;  2  Lo- 
max'  Ex'rs,  &c.  271,  et  post.] '  It  results  from  this  view,  that  the 
dcclaratioD,  considered  as  entire,  is  bad;  and  that  it  should  have 
been  so  adjudged  on  demurrer. 

2.  It  is  laid  down  generally,  that  infancy  \s  a  personal  privi- 
lege to  be  taken  advantage  of  by  the  infant.  [6  Ehme's  Ab.  132; 
Van  Braraer.  et  al.  v.  Cooper,  2  Johns.  Rep.  ^79;  Hartness,  et  al. 
v.  Thompson,  et  al.  5  Johns.  Rep.  160;  United  States  v.  Brain- 
bridge,  1  Mason's  Rep.  78.]  But  although  the  right  to  avoid  a 
contract,  on  the  plea  of  infancy,  is  said  be  personal,  yet  it  is  held, 
that  one  who  legally  represents  an  infant,  as  an  executor  or  ad- 
ministrator, may  avail  himself  of  it.  [Beeler  v.  Bullit,  3  A.  K. 
Marsh.  Rep.  280;  Smith  v.  Mayo,  9  Mass.  Rep.  62;  Hussey  v. 
Jerett,  9  Mass.  Rep.  100;  2  Kent's  Com.  236,  and  cases  cited.] 
And  upon  principle,  it  would  seem  this  should  be  the  law;  as  ex- 
ecutors and  administrators  represent,  in  all  matters  in  which  the 
personal  estate  is  concerned,  the  person  of  the  deceased.    They 
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have  the  same  property  in  the  chattels  of  their  testator  or,  intesk- 
tate,  as  he  himself  had  when  living,  and  in  general  succeed  to  his 
rights  of  action,  and  are  subject  to  his  liabilities,  at  legist  to  the  ex- 
tent of  assets  received.  [2  Steph.  Com.  243.]  This  being  the  case, 
the  second  plea  of  the  defendant  may  be  assumed  to  have  been 
well  pleaded;  and  the  question,  then,  is,  does  the  replicaticm  set  up 
sufficient  matter  of  avoidance.  It  cannot  be  denied,  that  the  con- 
tract of  an  infant  may  be  ratified  by  him  after  he  attains  his  ma- 
jority. [Borthwick  v.  Carruthers,  1  T.  Rep.  649;  Cohen  v.  Arm- 
strong, 1  M.  &  S.  Rep.  724;  Thornton  v.  Illingworth,  2  B.  &C. 
Rep.  824.]  But  it  is  insisted,  that  in  order  to  make  the  ratifica- 
tion by  his  administrator  available,  it  must  be  founded  upon  some 
new  consideration.  It  is  said  to  have  been  once  supposed,  that 
an  executor  was  chargeable  in  his  right  only,  where  an  action 
was  brought  against  him  on  promises  made  after  the  testator's 
death.  But  modem  decisions  determine,  that  an  executor  or  ad- 
ministrator may  be  sued,  ks  such,  on  a  promise  made  by  him  iii 
his  representative  character;  and  that  he  will  only  be  chargeable 
to  the  same  extent,  as  he  would  on  the  testator's  promise.  [2 
Lomax's  Ex'rs,  &c.  272.]  The  statute  of  frauds,  in  order  to 
make  him  liable  out  of  his  own  estate,  requires  that  the  promise 
should  be  in  writing;  the  decisions  are,  not  only  that  it  should  be 
in  writing,  but  founded  upon  a  sufficient  consideration.  [Clay's 
Dig.  254;  2  Lomax'  Ex'rs,  «&c.,  273-4-5.] 

A  promissory  note,  such  as  that  declared  on,  when  made  by 
an  infant,  is  not  absolutely  void,  but  merely  voidable,  and  as  it  is 
presumable  it  is  founded  upon  a  valuable  consideration  moving 
from  the  payee,  the  maker  after  he  attains  his  majority,  may  by 
a  verbal  promise,  impart  to  it  validity.  Such  promise  will  be 
effectual,  because  it  only  makes  that  a  legal  duty,  which  was  be- 
fore a  moral  obligation.  [Goodsell  v.  Myers,  3  Wend.  Rep.  479; 
Willard  v.  Stone,  7  Cow.  Rep.  22;  Everson  v.  Carpenter,  17 
Wend.  Rep.  419;  Dockery  v.  Day,  7  Porter's  Rep.  518;  4  Kenfs 
Com.  236;  Wright  v.  Steel,  2  N.  Hamp.  Rep.  51;  McCrilles  v. 
Howe,  3  N.  Hamp.  Rep.  348;  Orvis  v.  Kimball,  id.  314.]  But 
if  the  infant,  instead  of  ratifying  his  contract  after  he  becomes 
twenty-one  years  of  age,  disaffirms  it,  it  is,  as  it  respects  the  other 
party,  entirely  at  an  end,  and  he  becomes  re-invested  with  a  right 
to  whatever  he  had  parted  with  as  an  inducement  to  the  infants 
undertaking,  and  may  reclaim  it  as  if  the  property  had  never  pass- 


JANUARY  TERM,  1844^ 54£ 


Jefford's  Adm'r  t.  Ringgold  &'Co< 


ed from liim.  [Badger  v.  Phinney,  15. Mass.  Rep.  359.]  This 
being  the  cascj  as  a  question  of  sheer  interest,  to  say  nothing  of 
the  obligjttions  Of  moral  duty,  it  must  frequently  be  for  the  ad- 
vantage of  otic  who  enters  into  a  contract  during  infancy,  not  to 
avail  himself  of  his  minority  in  order  to-  avoid  it,  If  then  the 
promissory  note  of  an  infant,  is  only  voidable  at  his  election,  it 
^ay  be  for  the  interest  of  creditors  and  distributees,  and  results 
from  the  necessary  discretion  with  which  executors  and  admin- 
istrators are  vested,  to  permit  his  personal  representative  to  fore- 
go the  defence  of  infimcy.  And  in  order  to  make  his  ratification 
binding  upon  the  estate,  we  can  perceive  no  reason  why  he  should 
receive  a  new  consideration.  The  note,  it  is  presumed,  was  giv- 
en for  somctijing  equivalent  to  tho  sum  expressed  upon  its  face, 
and  its  non-payment  •  furnishes  a  sufficient  consideration  to  sap- 
port  the  administrators  promise  made  in  that  character.  It  has 
been  held  that  an  executor  or  adnyinistrator  is  not  bound  to  plead 
the  statute  of  limitations,  and  that  he  may  re-affim  the  liability  of 
the  estate  he  represents,  by  a  proiliise  to  pay.  [Greening,  ex'r, 
V.  Brown,  ^Minor's  Hep.  353;  Bond  v.  Smith,  2  Ala  Rep.j  By 
parity  of  reasoning,  it  would  seem,  that  he  need  not  set  up  the 
plea  of  infancy;  more  especially  if  his  success,  instead  of  benefit- 
ing, would  really  prejudice  the  estate.  The  fact  that  the  intes- 
tate died  diwing  his  minority,  cannot  impair  the  powers  of  his  ad- 
ministrator; the  law  recognizes  no  distinction  between  the  repre- 
sentative of  an  adult  and  an  infant;  and  though  the  latter  could 
not  bind  himself  but  in  certain  excepted  cases;  the  authority  of  his 
administrator  is  none  the  less  extensive  for  this  case.  From  this 
reasoning,  it  results  that  the  replication  was  a  good  answer  to  the 
plea,  and  the  demurrer,  so  far  as  it  was  concerned,  properly  over- 
ruled. '  '   . 

3.  It  is  not  objected,  that  the  notice  to  produce  the  deed  was 
given  to  the  attorney  instead  of  the  defendant  himself.  The  act  of 
1818,  expressly  declares,  that  in  allcases  pcriding  before  any  of 
the  courts  of  record,  written  notice  to  the  attorney  of  record, 
shall  be  as  vnlid  and  legal,  to  all  intents  and  purposes,  as  if  served 
on  the  party  in  person.  [Clay's  Dig.  337,  §J37.]  The  cases 
cited  by  the  plaintitr  in  error  upon  this  point,  do  not  sustain  him, 
they  rather  show  that  it  is- difficult,  if  not  impracticable,  to  lay 
down  a  precise  rule,  as  to  what  notice  to  produce  a  writing  is  ne- 
cessary, m  order  to  let  in  secondary  evidence  of  its  contents.  If  the 
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party  to  whom  the  notice  is  given,  has  had  prima  facie  sufficient 
time  to  produce  the  paper,  and  is  still  unable  to  do  so,  if  he  is  un- 
willing that  its  contents  should  be  proved  by  parol,  he  may  apply 
for  a  continuance;  but  an  objection  at  thotrial,  that  the  notice  was 
too  short  to  enable  him  to  cdbnply  with  it,  would  be  listened  to 
with  little  favor:  The  notice  in  the  present  case,  we , think,  was 
entirely  sufficient.  ^  It  was  given  several  days  previous  to  the 
sitting  of  tbe-court;  how  long  before  the  trial  does  nOt  appear.-^ — 
The  plaintiffs  might  very  well  have  inferred  that  the  defendant 
had  pkced-inthe  hands  of  his  attorney  or  resident  agCnt,  all  the 
papers  relating  to  the  cause;  and  upon  this  hypothesis,  the  plain- 
tiffs are  riot  .chargeable  \yith  neglect.  But  upon  the  first  point 
considered,  the  judgment  of  the  .county  court  is  reversed,  and  the 
cau^e  remanded,  •  ^  -  - 
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1.  A  te^ator,  by  his  will,  gave  to  his  wife  a  life  estate  in  one-third  part  of  his  Ian  J> 
a  fifth  part  of  his  estate  absolutely.  He  then  proceeded  to  declare Iiis  intention 
to'  do  equal  justice  "to  his  children,  and  after  reciting  that  he  had  previously  giy. 
en  to  a  daughter,  Mrs.  W.,  certain  property,  in  trust,  which  he  estimated  at 
.one  dollar,  proceeded  thus  :  "  Now  it  is  my  will  that  after  the  payment  of  all 
my  just  debts,  and  allotting  to  my  wife  her  portion,  as  herein  before  directed, 
to  add  to  the  residue  of  my  estate  of  eVery  description,  the  said  sum  of  one  dol- 
lar, the  value  of  the  property  conveyed  in  trust  for  the  use  of  Mrs.  W.,  and  to 
divide  the  sum  total  after  maliing  such  addition,  into  seven  parts,  and  I  do 
hereby  direct  and  require  my  executors  to  distribute  and  pay  over  the  residue  of 
my  estate,  both  real  and  personal,  in  the  following  manner,  to-wit;  after  de- 
ducting from  one  of  said  seven  parts  the  sum  of  one  dollar  to  pay  over  to  said 
trustees  the  residue  of  said  portion  of  Mrs.  W.,  to  be  held  for  her  use  and  bone- 
fit,  and  that  of  her  heirs,  and  to  pay  to  my  daughters  C.  \V.,  M.  A.,  L.  C,  M. 
H.,  and  to  mv  sons  J  W.  J.  and  W.  B.  J.  one-seventh  part  of  the  residue  of  my 
estate  as  aforesaid,  or  to  their  legal  representatives  respectively.  Held,  that 
the  executors  were  invested  by  the  will  with  the  power  of  selling  the  lands  of 
the  deceased  to  enable  them  to  make  distribution  anlong  the  legatees. 

Eeror  to  the  Chancery  Court  of  Franklin. 
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The  bill  was'iiled  by  the  plaintiff  in  error,  and  alleges,  that  he 
became  the  purchaser  of  a  tract  of  land  in  Franklin  county,  con- 
taining seven  hundred  acres,  at  a  sale  at  public  auction,  in  Janua- 
ry, 1837,  by  the  defendants  in  error,  as  executors  of  Arthur 
Jones,  deceased,  for  which  he  agreed  to  pay  twenty-one  thou- 
sand seven  hundred  and  eighty  dollars,  in  two  instalments,  folr 
which  he  executed  two  notes,  ^d  received  from  the  defendants 
in  error,  at  the  time,  the  following  bond  for  title. 

Know  all  men  by  these  presents,  that  we,  John  W.  Jones  and 
Jacob  Haigh,  executors  of  Arthur  Jones,  do  obligate  and  bind 
ourselves  to  William  Winston,  to  convey  and  make  a  deed  in  fee 
simple,  to  the  tract  of  land  purchased  by  said  Wihston  dt  the  sale 
of  the  effects  of  A.  Jones,  deceased,  for  which  the  said  Winston 
became  the  purchaser  at  public  auction,  the  title  to  be  made  on  the 
last  payment.     Witness  our  hands  and  seals,  the  8th  May  1837.  . 

J6«\  W.  Jones,  [Seal.] 
Jacob  Haigu,        [Seal.] 

That  at  the  time  of  the  sale,  the  executors  alleged  and  pro- 
fessed to  have  power  to  make  the  sale.  That  he  went  into  pos- 
session of  the  land,  and  has  retained  possession  ever  since.  That 
he  has  fully  paid  the  purchase  money,  and  in  April,  1839,  demand- 
ed a  title.  That  soon  thereafter,  he  learned  that  the  defendants 
in  eiTor  had  no  power  to  sell  and  convey  the  lands  which  they 
had  falsely  and  fraudulently  alleged  they  had  power  to  do. 

That  complainant  then  offered  to  take  a  conveyance  from  the 
adult  heirs  of  Jones,  and  a  covenant  from  four  of  them,  that  the 
minors  should  convey  their  interest  when  they  became  of  age, 
which  they  agreed  to — that  having  waited  a  long  time,  and  the 
conveyances  not  being  made,  and  one  of  them  refusing  so  to  do, 
on  the  17th  February,  1842,  he  gave  them  a  written  notice,  that 
he  abandoned  the, contract  and  required  a  return  of  the  purchase 
money,  and  that  if  he  retained  the  possession,  it  would  be  to  pre- 
vent damage  to  the  premises,  and  not  as  owner. 

That  he  has  recently  learned  that  Sarah  Washington  is  enti- 
tled to  a  trust  estate  in  one  seventh  part  of  said  land,  to  her  sole 
and  separate  use,  under  the  will  of  Arthur  Jones,  and  that  the  ex- 
ecutors could  not  sell  her  interest,  but  are  trustees  for  the  same. 

That  both  Jones  and  Haigh  reside  out  of  the  State,  and  that 
the  latter  is  reputed  to  be  insolvent,  or  greatly  embarrassed. 

The  prayer  of  the  bill  is,  that  the  contract  '^<' — rr^icte  beset 
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aside,  and  the  purchase"  money  restored  to  him,  ahd  that  the  in- 
terest of  Jones  &  Haigh  in  the  land,  be  sold  to  pay  the  same,  and 
for,  general  relief. 

The  will  of  Arthur ,  Jones,  which  is  made  an  exhibit,  is  as 
follows: 

I.Arthur  Jones,  of  Franklin  county,  in  the  State  of  Alabama, 
being  of  sbund.  mind  and  memory,'  and  desirous  while  in  health, 
to  provide  for  the  hour  of  death,  do  make  this  my  last  will  and  tes- 
tame;nt,"  viz.  After  the  payment  of  all  my  just  debts  and  funeral 
expenses,  I  give  and  bequeath  to  my  wife,  Anna  Jones,  should 
she  survive.me,  an  estate  during  her' life,  in  one  third  part  of  such 
lands  as  I  may  die  seized  of,  ac(iording  tQ  quality  and  quantity, 
her  portion  to  include  the  dwelling  house,  and  also  one  fifth  part 
of  the  personal  estate,  after  paying  my  debts,  to  her  and  her  heirs 
forever.  .  '  •  '**' 

And  tis  it  is  my,wish.  and  intention  to  do  equal  justice  to  all  my 
children,  and  give  to  each,  as  nearly  as  practicable,  an  equal 
portion' of  my  property,  and  as  I  have  heretofore  given  to  each  of 
them,  as  they  becatne  of  age  or  were  married,  about  an  equal  por- 
lioh,  except-  that  in  addition  to  the  portion  of  my  daughter,  S^rah 
W.  Washington,  conveyed  by  deed  of  trust,  duly  executed,  and 
bearing  date  the  20th  July,  1834,  certain  other  property  therein 
specified,  to  Jacob  Haigh  and  John  W.  Jones,  as  trustees  of  her, 
my  said  daughter,  of  the  value  of  one  dollar.  Now  it  is  my  will 
and  desire,  that  after  the  payment  of  all  my  just  debls,  and  allot- 
ting to  my  wife  her  portion,  as  herein  before  directed,  to  add  to 
the  residue  of  my  estate  of  every  description,  the  said  sum  of  one 
dollar  value  of  property,  conveyed  in  trust  for  the  use  of  my 
daughter,  Sarah  W.  Washington,  and  to  divide  the  sum  total, 
after  making  such  addition  into  seven  parts;  and  I  do  hereby  di- 
rect and  require  my  executors,  herein  after  named,  to  distribute 
and  pay  over  the  residue  of  my  estate,  both  real  and  personal,  in 
the  following  manner,  to  wit:  After  deducting  from  one  of  said 
seven  parts,  the  said  sum  of  one  dollar,  conveyed  for  the  use  of 
my  daughter,  Sarah  W.  Washington,  to  pay  over  to  said  trurtees 
the  residue  of  said  portion,  to  be  held  by  them  in  like  trust,  for  her 
use  and  benefit  of  her  and  her  heirs,  and  to  pay  to  my  daughter, 
Catharine  B.  Winston,  and  Martha  W.  Adair,  and  to  my  son 
John  W.  Jones,  to  my  daughter  Lucy  H.  Carroll,  and  Matilda 
Haigh,  and  to  my  son  Wiley  B.  Jones,  one  seventh  part  of  the 
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residue  of  my  estate  as  aforesaid,  or  to  their  legal  representatives 
respectively,  and  I  do  hereby  constitute  and  appj;nl  John  W. 
Jones,  Isaac  Winston  and  Jacob  Haigh,  executors  of  this  my 
last  will  and  testament. 

The  bill  being  demurred  to,  the  chancellor  dismissed  it,  on  the 
ground,  that. the  complainant  had  adequate  remedy  at  law  on  the 
bond  given  for  title.  From  this  decree,  this  writ  is  now  prose- 
cuted. 

Cooper,  for  the  plaintiff  in  eiTor — argued,  that  until  a  deed  was 
executed,  the  contract  was  executory,  and  that  although  there 
was  neither  fraud  nor  warranty,  yet  if  a  good  title  could  not  be 
made,  a  court  of  chancery  would  rescind  the  contJ*act.  [a  Paige, 
300;  2  Brock.  306^  Sugden  on  Vend.  260;  3  Peters'  Con.  R.  523; 
11  Johns.  527,  12  id.  436;  14  id.  aG3,  453;  7  Mass.  31;  1  Dana, 
305;  2  Kent's  Com.  473;  1  Meters'  R.  468;  3  Atkins,  185;  2  Ed- 
wards, 37.] 

NooE  and  McClung,  contra^ — A  sale  was  necessary,  in  order 
to  carry  out  the  intention  of  the  testator,  and  therefore,  by  neces- 
sary implication,  he  has  the  power  to  sell.  [I  J.  C.  R.  498;  6  id. 
70;  2  P.  Will.  194;  2  H.  B.  450;  7  Cowen,  194;  5  East,  87;  5 
Term,  292;  G  id.  70;  8  id.  1;  4  Ala.  21.  627;  5  How.  460;  5  Lltt. 
247.] 

There  is  no  equity  in  the  bill.  Chancery  will  not  relieve  for 
defect  of  title  where  this  is  a  warranty,  and  there  has  been  no 
eviction  or  fraud,  but  will  leave  the  purchaser  to  his  remedy  at 
law.  [Sug.  3  Ed.  346-7;  1  J.  C.  R.  218,  575;  2  id.  519;  5  id. 
82;  2  Caine,  188;  5  Paige,  307;  26  Wend.  109.] 

Where  fraud  is  relied  on,  it  must  be  distinctly  alleged.  [5 
Litt  248;  2  Ala.  604;  3  id.  252,  357,  318.] 

Time  is  not  of  the  essence  of  the  contract.  [Storyfs  Eq.  85; 
Newland,  235;  Sugden,  244;  5  C.  E.  C.  R.  504;  1  At'k.  12;  1  J. 
C.  R.  3:0;  8  Cranch.  471;  1  J.  J.  M.  597;  2  Bibb.  536;  7  Ve- 
sey,272.J 

There  is  a  plain  difference  between  a  specific  performance,  and 
the  rescission  of  a  contr:ict  applicable  to  this  case.  [1  Dess.  382; 
4  id.  132;  5  Paige,  307;  1  Vesey,  279.] 

Equity  requires  d.ligence  and  promptness,in  urginga  resciision, 
even  where   fraud  has  intervened,   and  in  such  cases  will  pre- 
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sume  a  waiver,  and  leave  the  party  lo  his  remedy  at  law.  [4  Ala. 
38;  1   Bibb,  212;  4  id.  183;  2.  Monroe,  16;  4  Dess.  135;  7  Vds. 
272;  8  id,  689;  1  Pow.  306;  2  id.  153;  221.] 
.  As  to  the  parties  residing  out  of  the  State,  see  2  Porter,  351. 

ORMOND,  J. — The  principal  question  in  the  cause,  the  power 
of  the  executors  under  the  will  to  sell  the  lands  of  the  testator  for 
the  purpose  of  distribi/tion,  is  one  of  some  difficulty,  depending 
upon  the  construction  of  an  inartificial  and  badly  drawn  will. 

Nq  prepise  form  of  words  is  necessary  to  the  creation  of  a 
power;  if  the  intention  to  confer  the  power  is  apparent,  to  enable 
the  executor  to  execute' the  trusts  of  the  will,  the  power  will  be 
implied.  Thus,  if  land  is  devised  to  an  executor  ibr  the  purpose 
of  paying  the  debts  of  the  deceased,  a  power  of  sale  will  be  im- 
plied. .  [Blatch  V.  Wilder,:  1  Atk.  419,  and  note  1;  1  Sheppard's 
Touch.  43;  1  Sugdenon  Pow.  115.]  So,  wtiere  land  is  directed 
generally  to  be  soM,  without  providing  byXv'hom,  for  the  purpose 
of  paying  debts  and  legacies,  as  the  product  of  the  sale  is  to  be 
applied  by  the  executors,  a  power  of  sale  will  be  implied  to  them. 
[Tilden  v.  Hyde,  2  Sim.  &  St.  238.]  ■ 

In  this  case,  it  is  very  clear  that  the  distribution  of  the  estate, 
both  real  and  personal,  is  given  to  the  executors.  The  only 
.question,  therefore,  is,  whether  the  testator  designed  that  the  land 
should  be  sold  in  order  to  distribution  being  made. 

The  general  conception  of  the  will,  avowed  at  the  out  set,  is, 
an  equal  division  of  all  the  testator's  property  among  his  children. 
He  first  gives  to  his  wife  an  interest  in  his  land  equal  to  her 
dower,  and  a  portion  of  the  personal  estate;  the  executors  are 
then  required,  after  the  payment  of  his  debts,  to  add  to  the  resir 
due  of  his  estate  of  every  description,  the  sum  of  one  dollar, 
which  he  estimates  as  the  value  of  certain  property  he  had  pre- 
viously given  to  his  daughter,  Sarah  Washington;  and  after  mak- 
ing such  addition,  to  divide  the  sum  total  into  feeven  parts.  The 
executors  were  then  required  to  distribute  and  pay  over  the  resi- 
due of  the  estate,  both  real  and  personal,  to  each  of  the  seven 
children,  deducting  from  the  share  of  Mrs.  Washington,  the  sum 
of  one  dollar. 

The  terms,  "add  to"  and  "divide  into  seven  parts,"  necessarily 
imply  that  there  was  some  fund,  similar  in  kind,  with  which  the 
addition  could  be  made,  and  which,  when  added  to,  would  be 
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susceptible  of  division  into  parts.  But  how  could  money  be 
added  to  fand,  and  the  product  be  divided  into  equal  parts? 
Again:  these  parts  s^j  obtained,  are,  to  be  paid  ov^r  to  the  lega- 
tees severally.  The  use  of  these  terms  is  quite  persuasive  that 
the  prevailing  idea  in  the  testator's  mindi  was  that  of  a  sum  of 
money  which  might  be  addcfd  to,  divided,  and  paid  over. 

This  view  is  greatly  strengthened  by  the  opposite  construction, 
the  one  contended  for  by*  the  counsel  for  the  plaintiff  in  error,  that 
the  land  itself  was  to  be  equally  divided  among  the  heirs.  If  this 
be  so,  then  the  power  of  allotting  it  in  specie  to  the  legatees,  is 
given  to  the  executors.  The  land  was,  it  appears,  a  plantation, 
consisting,  of  course,  of  land  cleared  for  cult ivatjon^  and  a  por- 
tion in  a  state  of  naturc;and,  therefore,  necessarily  of  unequal  value. 
To  make  the  different  parcels  of^qual  value,  it  would  be  necessary 
that  some  should  be  smaller,  and  some  larger  than  others,  and  it 
would  be  in  their  power,, as  it  would  be  their  duty,  to  designate 
which  parcel  each  of  the  legatees  should  be  entitled  to;  for  the  will 
is  express  that  the  executors  shall  .dislri|)ute  and  pay  over  the 
estate,  both  real  and  personal.  That  suc^  a  power  as  this  should 
be  intended  to  be  conferred  on  the  executors,  is  highly  improbable. 

It  ought  not  to  be  overlooked,  in  construing  this  will,  that  an 
entire  plantation  is  more  valuable  as  a  whole,  than  the  aggregate 
of  all  its  parts  would  be  if  divided;  and  that  the  process  of  selling 
land  so  circumstanced,  for  the  purpose  of  more  equal  distribution, 
is  common  in  the  country,  the  pow'er  being  lodged  with  the 
county  court,  and  with  which  all  persons  are  familiar.  The 
probability,  therefore,  is,  that  the  testator  was  merely  providing, 
by  his  will,  for  doing  that  which  he  knew  would  be  done  on  ap- 
plication to  the  county  couit 

The  principal  difficulty  which  I  have  felt  upon  the  subject, 
arises  from  the  creation,  by  the  testator,  of  a  lile  estate  in  one- 
thud  part  of  the  land  in  favor  of  his  wife.  In  reality,  how^ever, 
this  difficulty  occurs  in  every  case  of  intestacy  where  there  is  a 
dower  interest,  and  the  land  is  directed  to  be  sold  by  the  county 
court,  either  to  make  more  equal  distribution,  or  for  the  purpose 
of  paying  debts.  In  such  cases,  as  in  this,  it  must  be  sold  sub- 
ject to  the  dower  of  the  widow,  unless  she  consents  to  relinquish 
her  interest;  and  in  practice,  no  difficulty  is  ever  found  on  this 
score.  We  think,  therefore,  that  although  the  power  to  sell  the 
lands  is  not  as  clearly  given  by  the  will  to  the  executoi-s  as  it  is 


556 ALABAMA.  , 

Winston  v.  Jones  aiKl  Haigh." 

desirable,  in  all  cases,  that  it  should  be,  it  ma}'^  be  fairly  inferred 
that  such  was  the  intention;  as  in  no  other  mod^  could  tjie  mani- 
fest design  of  the  testator  be  effectuvited. 

Adjudged  cases  are,  in  general,  of  but  little  use  in  expdunding 
wills,  fua'ther  than  to  establish  general  principles  as  land  marks. 
We  have,  however,  looked  into  the  books,  and  in  our  opinion,  the 
cases  analogous  to  this,  sustain  the  view  here  taken. 

In  Bentham  v.  Wiltshire,  [4  Madd.  C.  44,]  the  testator  directed 
land  to  be  sold,  without  saying  by  w^hom,  and  without  giving  his 
executors  the  disposition  of  the  proceeds.  The -court  said,  "to 
enable  executors'to  sell,  the  povver  must  be  either  expressly^given 
to  them,  or  necessarily  to  be  implied  from  the  produce  being  to 
pass.through  their  hands  in  the  ex:ecution  of  their  office,  as  in  the 
payment  of  debts  and  legacies;  but  here,  the  executors  have  no- 
thing to  do  with  the  produce  of  the  sale,  nor  any  ppwer  of  distri- 
bution with  respect  to  it;"-  and  -upon  this  ground,  it  was  deter- 
mined the  executor  had  no  power  to  sell.  In  Patton  v.  Randall,- 
[1  Jac.  &  W.  189,}  the  same  decision  was  made  upon  a  similar 
state  of  facts.  But  in  Tylden  v.  Hyde,  [2  Sim.,  &  St.  238;] 
where  there  was  a  general  direction  to  sell  land,  and  the  product 
of  the  sale  to  be  divid'e4  by  the  executor  among  certain  per- 
sons, the  vice  chancellor  held,  "that  where  there  was  a  general 
direction  to  sell,  but  it  is  not  stated  by  whom  the  sale  is  to  be 
made,  then,  if  the  produce  of  the  sale  is  to  be  applied  by  the  exe- 
cutors in  the  execution  of  their  office,  a  power  to  sell  will  be  im- 
plied to  the  executors." 

The  principle  to  be  extracted  from  these  cases,  is  the  one  w|jich 
must  govei^n  this.  In  them,  it  is  true,  there  vi^as  an  express  di- 
rection to  sell,  and  the  question  before  the  court  was,  who  was 
to  execute  the  power.  In  this  case,  the  intention  that  the  land 
should  be  sold,  though  not  expressly  declared,  is  plainly  infeiTible 
from  the  whole  will;  and  wheh  so  ascertained,  it  must  exert  the 
same  influence  as  if  put  down  in  express  words.  When,  there- 
fore, it  is  ascertained,  that  the  land  is  to  be  sold  for  the  purpose 
ofdistribution,  and  that  this  distribution  is  to  be  made  by  the  ex- 
ecutors, their  power  to  sell  necessarily  follows;  as  otherwise  they 
could  not  execute  the  trust.  This  is  the  precise  point  decided  in 
the  case  last  cited,  of  Tylden  v.  Hyde. 

It  does  not  militate  against  the  view  here  taken,  that  the  por- 
tion of  Mrs.  Washington  is  to  vest  in  trustees  for  her  benefit'^ 
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the  money  will  be  tnist  property  precisely  as  the  land  ^duld 
havB'been  had  it  been  given  to  trustees  for  her  benefit. 

This  bill  is  not  filed  for  a  specific  performance:  its  object  is  to 
obtain  a  rescission  of  tljc  contract,  because  it  was  supposed  the 
executors,  having  no  power  to  sell,  could  not  make  a  valid,  title. 
This  we  have  shown  to  be  a  mistake;  and  as  we  cannot  assume 
that»the  executors'  will  refuse  to  make  title,  -we  can  percoive.no 
reason  for  retaining  the  bill. 

Having  attafhed  the  same  conclusion  as  the.chancellor^lhongh 
by  a  diflferent  process,  his  decree,  dismissing  the  billj  must  be  af- 
firmed; but  as  the  question  was  one  upon  which"  dpubts  might  not 
unreasonably  be  entertained,  each  party  will -pay  his  own  costs. 


HILLIARD,  BY  N-nxT  friend,  v.  CARR  AND  KETCHUM. 

1.  No  objection  wilUbe^  allowed  in  an  appellate  coart  io^  the  cdmplaiiit  in  a  pro. 
ceeding  for  an  unlawful  detainer,  which  was  not  made  before  the  justice  of  the 
peace,  if  it  is  not  so  defective  in  substance  that  no  judgment  can  be  rendered  for 
any  particular  premises. 

2.  Where  the  notice  to  relinquish  the  posscsfion  previous  to  cxhibiiing  the  com- 
plaint for  an  imlawful  detainer,  was  given  by  the  attpmey  atlaw  of  an  mfant,  in 
the  absence  of  any  thing  appearing  to  the  contrary,  it  will  be  intended  on  error, 
that  he  was  employed  by  the  guardian  or  next  frienJof  the  infant. 

3.  A»it  is  a  matter  within  the  discretion  of  the  court  trying  a  cause,  to  grantor  re- 
fuse a  new  trial,  the  refusal  to  grant  it,  on  the  ground  tliat  the  motion  therefor, 
was  not  made  in  due  time,  is  not  re\-i8able  on  error. 

4.  The  act  of  1840  "  To  provide  a  more  perfect  remedy  in  cases  of  unlawful  de- 
tainer in  the  city  of  Mobile,"  providcf ,  that  if  the  judgment  of  the  justice  of 
tlic  peace  in  such  case  be  reversed,  by  the  circuit  court,  there  shall  be  atrial  de 
novo  by  jury  in  that  court.^c:  Held,  that  on  an  appeal  or  writ  of  error  to  the 
supreme  ooort,  it  will  be  allcwable  to  assign  errors  in  the  record,  arising  previous 
to  the  judgment  of  reversal. 

Writ  of  eiTor  te  the  Circuit  Court  of  Mobile. 

This  was  a  proceeding  for  an  unlawful  detainer,  eommenced 


558  .     ALABAMA. 


Hilliard,  by  bis  next  friend,  v.  Carr  and  Kctchum. 


and  tried  before  a  justice  of  t\\e  peace.  The  complainant  repre- 
sents that  the  plaintiff  in  errou  was  in  possession  for  a  certain  pe- 
riod, (which  is  stated,),  by  the  defendants  as  his  tcnaFUs  at  will, 
x>f  certain  premises  situate  in  .the  city  of  Mobile, -and  described  as 
follows,  viz:  "Bounded  west  by.  Water  street,  on  which  it  fronts 
one  hundred  feet,  south'by  Walker's  cotton  press,  (so  called,)  east 
by  the  channel  of  the  river,  and  having  the  same  width  front  lis  in 
the  rear,  being  the  premises  commonly- knqwu^as  the  Hilliard  or 
Bebqe  property."  It  is  further  stated,  that  thtH'petitioner  has  an 
estate  in  the  premises  by  a  judgment  at  law  inan  ejectment,  upon 
an  unsatisfied  mortgage,  which  still  reipains  forfeited."  Further, 
that  the  defendant*  unlawful!}'  detain  ihe-posspssion  of  the  premi- 
ses from  your  petitioner,  aftei*  due  riotice  to  relinquish  the  same 
to  him,  &c."  ^ 

The  defendants  appeared  and  pleaded,  "not  guilty,''  and  on  an 
issue  thereto,  the  cause  was  tried.  On  the  trial,  the  plaintiff  offer- 
ed a  notice  to  the  defendants  in  evidence,  which  is  in  these  words: , 
"Gentlenjen,  you  are  required  forthwitli  to  relinquish  possession 
of  the  premises  now  by  you  occupied,  described  as  follows,  to 
wit,  the  lot  or  parcel  of  l^id  lying  east  of  Water  street,  and  next 
north  of  Walker's  cotton  press,  having  about  one  hundred  feet 
width  on  that  street,  .and  extending  with  the  same  width  east- 
wardly,  to  the  channel  of  the  river,  including  a- wharf,  the  premi- 
ses being  the  same  commonly  denominated  the  Hilliard  or  Bebee 
property.  . 

"I  remain,  gentlemen, ,  respectfully  J.  F.  Adams,  attorney  at 
law,  and  agent  for  Georgg  Hamilton  Hilliard,  proprietor  of  the 
premises."  > 

To  the  admission  of  the  notice,  the  defendants  objected,  on  the 
ground  that  it  was  insufficient;  but  their  objection  was  overruled, 
and  thereupon  they  excepted.  They  then  moved  the  court  to 
charge  the  jury  that  the  notice  was  not  such  as  the  defendants 
were  bound  to  regard,  and  by  holding  over  after  its  receipt,  they 
were  not  guilty  of  an  unlawful  detainer.  Whereupon  the  court 
charged  the  jury,  that  the  notice  was  a  sufficient  demand  of  the 
possession,  and  the  defendants  .again  excepted.  The  jury  return- 
ed a  verdict  for  the  plaintiff,  and  a  judgment  was  thereupon  ren- 
dered in  his  favor  for  the  recovery  of  the  premises  described  in 
the  complaint,  besides  his  costs,  &lc. 
■  sit  is  shown  by  the  proceedings  before  the  justice  of  the  peace, 
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that  the  cause  was  tried  on  a  Saturday  in  January,  1842,  the  ver- 
dict returned,  and  the  court  adjourned  sine  die.  On  the  Mon- 
day following,  before  the  justice  had  writtcli.out  and  signed  judjgr- 
nient,  the  defendants  moved  him  for  a  hew  trial,  on  the  ground 
that  the  verdict  of  the  jury  was  contrary  to  the  law  and  evidence: 
after  due  cdnsidcfation,  the  motion  was  overruled — the  justice 
being  of  opinion  that  he  had  not  the  powqr  by  law  to  grant  a  nfew 
trial  at  the  time  when  it  was-  asked.  i 

The  proceedings  before  the.juslicG  were  rcpnoved  by  cerliorari 
to  the  circuit  court,  v.hcrc  it  was  assigned  for  error.^  1.  That 
the  complaint  was  insufficient  to  sustain  the  action  or  the  judg- 
ment. 2,  That  the  justice  erred  in  tlie  matters  stated  in  the  bill 
of  conceptions:  And  3.  Jn  the  refusal  to  grant  a  nQ\y  trial.  The 
court  adjudged  thafthe  third  assignment  was  well  taken  and  fdr 
that  cause  reversed  the  judgment  of  the  justice;  and  thereupon 
proceeded  to  the  trial  of,  vfre  clause  dc  novo  by  a  jury  at  the  bar 
<)f  the  ct)«rt.  On  that  trial  a.  verdict  w.1s  found  for  thp  defend- 
ants, and  a  judgment  was  thereupon  rendered  againsl  the  plain- 
tiff  for  costs.  ^ 

Among  other  errors  assigned  are,  1.  The  reversal  of  the  judg- 
ment of  the  justice  of  the  peace.  2  The  jeyersal  of  that  judg- 
ment and  awarding  a  trial  de  novo. 

•\  ^  '      .    .    .  ' 

ABAMs'and  Pkck,  for  the- plaintiff  in  error.  > 

Campbell  and  Dargav,  for  the  defendants.    /       ,      ,•  •/. 

COLLIER,  C.  J.— As  the  parties  went  to  tnal  before  the  jus- 
tice of  the  peace,  without  obj(>ction  on  the  part  of  tho  defendants 
to  the  complaint,  this-  court  will  not  now  inquire  whether  it  is  de- 
fective in  point  of  form;  but  if  it  be  so  much  wanting  in  substance 
that  no  judgment  can  be  rendered  for  any  particular  premises,  it 
wiir  be  allowable  tor  a  revising  court 'to  consider  its  defects.  Such 
is  the  decision  in  Wright  v.  Lylc,  [4  A^a.  Rep.  1 12,]  yet  the  court 
in  that  case  were  of  opinion,  that  if  the  verdict  and  judgment  con- 
tained such  a  description  of  the  premises  as  to  identify  them  with 
reasonable  certainty,  so  as  to  enable  the  officer  to  execute  the 
writ  of  possession  without  danger  of  trespassing  on  the  rights  of 
others,  the  insufficiency  of  the  complaint  ^ould  be  unavailable, 
unless  it  had  been  objected  in  the  primary  court.  In  the  present 
case,  no  exception  was  taken  before  the  justice  to  the  form  of  die 
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pr;oc8cdings,  but  an  issue  was  made  up  arid  the  cause  submitted 
to  the  jury,  with  the  assent  of  both  parties.  The  complaint 
describes  the  premises' vvitlvs'uch  oqrtainty  as" to.  make  their  iden- 
tificatldn  a  matter  of  no  d-ifRculty — it  also  alleges  the  possession 
of  the  plaintiff,  the  tenancy  at  will  of  the  defenda/its — the  de- 
mand of"possession,  and  unlawful  detainer  by  them.  These  allis- 
gations  it  is  believed,  make  it  sufficient  in  point  of  substance. 

In  respect  to  the  notice  for  the 'delivery  of-the  possession  of  the 
land  ("n  question,  thp  act  of  February,  1840,  ".to  provide  a  more 
perfect  remedy  in  cases  of  Unlawful  detainer,  in-. the  city  of  Mo- 
bile," enacts  tha:t  the  "landloid  or  landlords,-  lessor  or  lessors,  or 
the  person  to  whom  the  remainder  or  reversion,  &c.  shall  belong, 
his  or  their  agent,  or  attorney,"  shall  give  the  same.  It  is  not 
denied  that  an  attorney' at  law  is  authorized- to  give  the  notice, 
but  it  is  insisted,  that  as  the  plaintiff  was  an  infant,  he  was  not 
competent  to  appoint- an  'ageijt, or  attorney,  to  act  for,  him.  Con- 
ceding this  to  be  the  law,  arid  yet  it  cannof  be  assupied  as  a  legal 
conclusion,  that 'the  di'rect  appointment  of  the  plaintiff  was  the 
only  authority  under  whicii  the  attorney  represented  his^  interest. 
The  reasonable  in{erence  in  the  absence  of'exti'insio proof)  show- 
ing the  contrary,  is,  that  the  attorney  was  retained  .by  the  guar- 
dian or  next  friend,  and  this  presumption  acquires  increased 
strength  from  the  fact,  that  the  same  attorney  made  the  complaint, 
and  conducted  the  proceedings  on  the  part  of  the  plaintiff  before 
the  justice.  That 'it  was  competent  for  the  defendants  to  have 
controverted  by  proof,  the  authority  of  the  attorney  to  represent 
the  plaintiff,  is  not  denied  by  us^  but  this  is  a  point  not  now  ne- 
cessary to  be  considered.  '    , 

In  Bridges  &.  Beers  v.  Miller,  [3  Ala.  Rep.  746,]  it  was  de- 
cided that  the  granting  or  refusing  a  new  trial,  was  a  matter 
within  the  discretion  of  the  couYt  trying  the  cause;  and  however 
determined,  cannot  be  revrsed  on  appeal  or  writ  of  error.  And 
furtherj  the  refusal  to  decide  upon  such  a  motion,  is  no  objection 
to  a  judgment  otherwise  regular;  for  a«  the  appellate  court  can* 
not  examine  into  its  merits,  and  ascertain  whether  it  should  have 
been  granted — it  cannot  undertake  to  say  that  the  party  com- 
plaining has-been  prejudiced  by  refusing  to  decide  "upon  his  appli- 
cation for  a  new  tri^.  This  is  a  conclusive  authority  to  show 
that  the  circuit  court  should  not  have  reversed  the  judgment  of 
the  justice,  for  the  refusal  to  order  a  new  trial;  and  whether  the 
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reason  o(  the  justice  for  the  decision  which  he  made,  was  well 
founded  or  no,  is  a  question  wholly  immaterial. 

The  fifth  section  of  the  act  cited,  provides,  if  the  judgment 
rendered  by  the  justice  on  the  trial  of  an  unlawful  detainer  be  re- 
versed, the  cause  shall  be  tried  de  novo;  and  the  court  shall  in- 
struct the  jury,  it  they  find  a  verdict  for  the  defendant,  to  assess 
the  damages  sustained  by  the  defendant  in  consequence  of  the  is- 
suance of  the  writ  of  restitution;  and  shall  give  judgment  against 
the  complainant  and  his  securities  ^or  the  amount  of  the  damages, 
as  well  as  award  a  writ  of  possession  in  favor  of  the  defendant.— 
It  is  insisted  by  the  defendants,  that  when  the  judgment  is  revers-' 
ed,  and  a  trial  b}'  jury  is  had  in  the  circuit  court,  a  writ  of  error  af- 
ter the  cause  is  thus  disposed  of,  will  not  authorise  a  revision  of 
any  point  arising  previous  and  up  to  the  time  of  reversal.  This 
argument,  it  is  believed,  cannot  be  maintnincd.  If  the  judgment 
was  improperly  reversed,  the  order  for  a  trial  was  irregular,  and 
in  point  of  la  w,  unauthorised;  and  the  cfll?ct,  unless  it  could  be  cor- 
rected, would  be  to  divest  ia  right  which  had  been  ascertained  by 
the  legal  judgment  of  a  compatent  court.  It  mny  be  well  ques- 
tioned whether  the  plaintiff  fn  this  case  could,  after  reversal  had 
been  announced,  arrest  a  trial  de  novo,  in  order  to  sue  a  writ  of 
error,  or  take  an  appeal;  the  defendants  themselves  had  rights  to 
be  affected  by  such  a  trial;  and  upon  principle,  it  would  seem, 
might  have  pressed  it.  Be  this  as  it  may,  the  court  appears  to 
have  ordered  a  trial,  and  though  the  plaint. ff  appeared  before  the 
jury,  the  record  does  not  show  that  he  gaV'e  his  assent  to  the  ac- 
tion of  the  court.  Under  these  circumstances,  we  cannot  think 
that  he  is  foreclosed  as  to  all  matters  occurring  previous  to  the 
trial. 

We  have  said,  that  the  judgment  of  the  justice  was  improper- 
ly reversed.  This  being  the  case,  it  follows  that  the  subsequent 
trial  was  irregular.  The  judgment  of  the  circuit  court  is  conse- 
quently reversed,  and  the  cause  remanded,  that  a  procedendo 
may  thence  issue  to  the  justice  of  the  peace  trying  the  cause,  or 
his  successor  in  office. 
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CUMMINGS'  HEIRS,  et  al.  v.  GILL'S  HEIRS.        • 

1.  When  upon  a  sale  of  land  b^  parol,  a  considerable  part  of  the  purchase  money 
is  paid,  and  the  vendee  let  into  possession,  who  makes  improvements,  a  court 
of  chancery  will  decree  a  specific  performance,  at  the  suit  of  the  vendee  against 
a  creditor  of  the  vendor,  upon  the  payment  of  the  residue  of  the  purchase  mo- 
ney. 

2.  Although  it  cannot  be  demanded  as  a  right,  the  chencellor  may,  in  his  dis. 
•   cretion,  at^ny  time  before  the  decree,  permit  a  formal  amendment  to  be  made 

to, the  bill.    An  amendment  relating  to  the  price  alledged  to  be  given  for  lands, 
when  it  can  he  considered  a  clerical  misfake,  is  ol  thai  characier. 

3.  No  decree,  except  for  costs,  can  be  made  in  favor  of  a  defendant  upon  his  an* 
«wer.     Ifbe  seeks  relief  he  must  doit  by  a  bill  of  his  own.  '  .'. 

Error  to  the  Chancery  Court  at  Talladega. 

The  bill  was  filed  by  the  ancestor  of  defendants  in  error  for 
the  specific  performance  of  a  verbal  contract  for  the  sale  of  land. 
The  bill  alleges  the  purchase  of  a  tract  of  land  from  the  deceased, 
which  is  particularly  described,  at  the  price  of  $650;  of  which 
sum,  $481  was  paid  down,  and  a  credit  given  on  the  residue  of 
one  and  two  years.  There  was  no  written  evidence  of  the 
contract.  That  he  was  let  into  immediate  possession,  and  has 
held  it  ever  since,  having  made  valuable  and  lasting  repairs  to 
the  property.  That  Cummings,  the  vendor,  has  departed  this  life, 
leaving  a  widow  and  six  children,  without  having  made  title. 

The  bill  further  charges,  that  one  McGehee  has  obtained  judg- 
ments against  Cummings,  and  levied  them  upon  the  lands  so  pur- 
chased by  him;  and  prays  a  specific  performance  of  the  contract; 
'and  that  the  heirs  of  Cummings  be  decreed  to  make  him  a 
title,  &c. 

The  defendant,  McGehee,  answers,  and  from  information,  de- 
nies the  material  allegations  of  the  bill.  The  other  answers  need 
not  be  here  stated. 

Many  depositions  were  taken  on  both  sides,  which  are  render- 
ed unnecessary  to  be  here  stated  by  the  opinion  of  the  court. 

Two  of  the  depositions,  those  of  T.  Yeatman  and  M.  Vice, 
were  objected  to  at  the  hearing,  because  there  was  no  notice  on 
the  files  of  the  time  and  place  of  taking  them;  but  they  were  ad- 
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mitted  by  the  chancellor,  because  the  commissioner  certified  that 
legal  notice  was  given.  He  also  admitted  the  de]x>sitioQ  of  the 
widow  of  the  vendor,  but  did  not  consider  it  in  his  decision. 

After  the  evidence  had  been  heard,  the  chancellor  permitted 
the  complainants  to  amend  the  bill  where  it  stated  the  amount 
of  the  purchase  money  in  dispute,  so  as  to  make  it  correspond 
with  the  amount  proved  by  the  witnesses. 

The  chancellor,  upon  the  proof,  considered  that  the  complam- 
ants  were  entitled  to  a  specific  performance^  and  decreed  accord- 
ingly; and  also  decreed,  that  the  balance  of  the  purchase  money, 
4^216,  be  paid  to  the  estate  of  Cummings. 

From  this  decree,  the  defendant,  McGehee,  appealed  to  this 
court;  and  now  assigns  for  error — 

1.  The  court  erred  in  not  sustaining  the  demurrer  to  the  bilL 

2    In  not  dismissing  the  bill. 

3.  In  admitting  tlie  depositions  of  Meredith  Vice  and  Sarah 
Cummings. 

4.  In  permitting  the  plaintiflTs  to  amend  their  bill  after  publica- 
tion. 

5.  In  decreeing  a  specific  performance. 

6.  In  the  decree  made. 

Wm.  B.  Martix,  for  plaintiff  in  error.  The  court  certainly 
erred  in  the  admission  of  the  depositions  of  Vice  and  Yeatman,  as 
there  was  no  proof  of  notice;  and  in  permitting  an  amendment  of 
a  material  allegation  of  the  bill  after  publication  of  the  depositions, 
and  whilst  the  cause  was  being  heard.  [3  J.  C.  R.  423;  4  id. 
170,  368;  Milford's  R.  258.] 

The  court  also  erred  in  decreeing  the  purchase  money  unpaid 
to  the  estate  of  Cummings,  when  it  should  should  have  been  de- 
creed to  McGehee,  as  it  was  shown  that  the  estate  of  Cummings 
was  insolvent. 

Courts  will  not,  at  this  day,  allow  new  causes  for  taking  con- 
tracts out  of  the  statute  of  fmuds,  and  will  not  overstep  the  ad- 
judged cases.  [1  Bibb,  204;  3  id.  2;  2  Stewart,  21;  15  Johns. 
503.J 

BowDON,  contra.  It  is  not  important  to  consider  whether  the 
testimony  objected  to  was  or  was  not  properly  admitted,  because 
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the  testimony  is  ample  without  that  evidence  to  establish  the  alle- 
gations of  the  bill. 

The  amendment  of  the  bill,  which  the  court  permitted,  was 
merely  formal;  and  such  amendment,  the  chancellor  may,  in  his 
discretion,  allow  after  publication.  [Story's  Eq.  PI.  683;  Clay's 
Dig.  351.  sec.  37;  2  Bibb,  169;  1  Brack.  119;  3Mumf.477;  5  id. 
308;  Litt.  S.  C.  201;  6  Wend.  638;  2  P.  Wms.  424;  12  Vesey  48, 
174.]  The  view  here  taken  does  not  conflict  with  the  case,  in  3 
Ala.  Rep.  160. 

Upon  the  merits  of  the  case,  he  referred  to  4.  Bibb,  311';  4  Ala. 
712;  1  J.C.  R.273,  149;  4  Porter,  297,  374;  14  Vesey,  386;  2 
Strange,  783;  4  Blackfords,  383;  2  Story's  Eq.  62, 75] 

'  ORMOND,  J. — Without  considering  thie  testimonyof  thfe  wit- 
nesses, which  were  objected  to,  it  appears  from  the  other  testi- 
mony in  the  cause,  that  upon  a  verbal  contract  for  the  sale  of 
land,  the  vendor,  upon  the  receipt  of  a  large  part  of  the  purchase 
money,  put  the  vendee  in  possession  of  the  land,  who  has  ever 
since,  retained  it,  and  made  improvements,  &c.  This  has  always 
been  considered,  in  this  State  as  well  as  elsewhere,  such  a  part 
performance  of  the  contract,  as  would  take  the  case*  out  of  the 
influence  of  the  statute  of  fi'auds,  and  authorize  a  court  of  chan- 
cery to  decree  a  speciSc  execution  of  the  contract. 

The  permission  granted  by  the  chancellor  to  the  complainant, 
to  amend  the  bill  a!fter  publication  of  the  testimony,  cannot  be  re- 
viewed in  this  court.  The  amendment  which  the  chancellor  per- 
mitted, relating  to  the  price  to  be  given  for  the  land,  was  not,  it  is 
true,  a  matter  of  right  at  that  stage  of  the  cause.  It. was  at  most, 
however,  in  the  nature  of  an  amendment  of  a  clerical  erroi',  "which 
the  chancellor  might  permit  to  be  made  at  any  time  tiefore  a  de- 
cree was  rendered.  ' 

There  was  no  error  in  the.  court  decreeing  the  residue  of  the 
purchase  money  to  the  heirs  of  the  vendor.  If  the  defendant,  Mc- 
Gehee,  set  up  any  claim  to  money  due  from  the  estate  of  Gill  to 
the  estate  of  Cummings,  he  should  have  asserted  his  title  to  it 
by  a  cross  bill.  Upon  the  bill  filed  by  Gill,  no  decree  can  be 
made  in  favor  of  McGehee.  A  defendant  cannot,  by  answer, 
pray  any  thing  but  to  be  dismissed  the  court;  if  he  has  any  rislief 
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to  pray,  be  must  do  so  t).y  a  bill  ol"  bis  owii.     [Culluin  v.  £^w(q, 
4  Ala.452.J  .  -•     . . 

From  this  examination,  it  appears  there  is  no  error  in  the  de- 
cree of  the  chancellor;  and  it  is,  therefore,  adirmed. 


COMMISSIONERS  of  section  sixteen-,  &c.  v.  CRISWELL. 

1.  C.  agreed  to  teach  the  school  of  the  township^  and"  the  oommisfiioners  agreed 
to  furnish. a  cunfonable  house.  Sec,  and  icminit-rale  hira  with  the  "  availa. 
ble  funds"  for  or^e•yea^  ;  C  also  stipulating  *'  lo  pay  five  hundred  dollars  to 
support  tlie  fciiialc  cch'xil,  as  pn  ciiiolnmcnt  for  a  tuioress."  The  agreement 
was  dated  28ih  Dectmbcr,  1638;  but  did  not  provfdc  when  the  cehoolbbould 
bo  op«>ned  or  closed  :' //»•((/,  1.  That  G's  contract  required  liim  to  enlbr  upon 
the  performance  of  his  engagement  A'ithin  a  reasonable  lime  after  "  a  com- 
fortable hou«e"  was  fiirnisbcd  ;  or  C.  wight  provide  a  house  for  himself  and 
relieve  the  coininissiuncrs  from  t!iat  dotv.  2.  That  an  allegation  that  C  had 
taught  a  school  for  the  year  lfc'39,  as  his  coniracl  required,  and  ihc  "  availa- 
ble funds"  for  that  year  amounted,  &c.  was  safficient,  without  staling  the  pre- 
cise day  when  he  shoald  hava  been  paid.  3.  That  it  was  Ihc  duly  of  thecom- 
oiissioncrs  lo  employ  the  "  luioress,"  and  C.  need  not  allege  thdt  he  bad  paid 
or  tendered  the.  sum  agreed,  to  pay  one.  4.'  That  by- the  *'  available  funds  fwr 
one  year"  were  meant  ihe  profits  derivable  from  ll»«  capiial  during  that  lime, 
whether  rcceivcdor  noi  by  the  cdinmifesi'irfcrR,  before  the  end  of  ihat  period. 

3.  Although  the  act  of  1837  enacts  that  -"  The  trut'tces  o(  each  school  distrist, 
and  where  the  township  sufiiinrts  but  one  school,  liie  commissioners  shall  ha ro 
power  to  employ  a  teacher,  &.c.,"  yet  a  person  cmjiloyed  by  the  commission, 
era  need  not  allege  or  prove  that  ihero  is  but  one  school  supported  by  ihe-town. 
ahip;  if  the  fact  ^  otherwise,  and  it  can  avail  the  comm'i^unen*,  Ibey  must 
■bow  it. 

Writ  of  error  to  the  Circuit  Court  6f  Sumter. 

This  was  an  action  of  assumpsit,  at  the  suit  of  the  defendant 
in  error,  on  an  agreement  of  the  following  tenor,  viz: 

"Jamestown.  December  28,  1838. — This  article  witnesseth  the 
agreement  between  E.  Criswell,  teacher,  of  the  one  pait,  who 
agrees  to  teach  the  school  of  township  13  and  range  2,  west^  in 
aU  the  usual  branches  taught  in  schools  of  liberal  education;  and 
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the  commissioners  of  township  and  range  above  mentioned,  of 
the  other  part,  agree  to  furnish  a  comfortable  house>  (other  small 
expenses  being  paid  by  the  students,)  and  remunerate  him  with 
the  available  funds,  for  one  year,  of  section  16,  of  township  and 
range  above  mentioned,  and  the  profits  arising  from  an  open 
school,  of  male  and  female,  in  township  and  range  ^bove  men- 
tioned. Further;  the  said  E.  Criswell  agrees  to  pay  five  hundred 
dollars  to  support  the  said  female  school,  as  an  emolument  for- a 
tutoress  of  said  school. — In  witness  whereof,  we,  the  said  parties, 
hereunto  affix  our  names." 

„      •    .    .  (  '  E.  Criswell, 

Commissioners,  {  ,  tt 

I  '   ■  L,Ewis  Houston. 

We  agree  to  the  above  article,  with  the  exception  of  being 
bound  individually  for  a  school  house. 

B.  B.  Jones. 
Hetjry  Johnson." 

The  defendants  demurred  to  each  dfthe  five  counts  of  the  dec- 
laration, separately.  To  the  first  four,  it  vwas  objected,  that  they 
do  not  specify  a  time  when  the  defendants  were  to  perform  their 
part  of  the  agreement — whether  on  request,  at  a  day  certain,  or 
in  a  reasonable  time.  To  the  entire  declaration,  it  was  objected, 
that  the  commissioners  of  a  sixteenth  section  are  a  corporatioij 
of  special  and  limited  powers;  and  it  is  not  shown,  that  in  making 
the  contract  declared  on,  they  acted  in  obedience  to  the  charter. 
To  the  second  count,  in  particular,  it  is  insisted  that  the  demurrer 
should  have  been  sustained,  because  it  does  not  allege  a  payment 
by  the  plaintiff'of  the  five  hundred  dollars,  as  a  compensation  to  a 
female  instructor;  that  the  general  allegation  of  performance  is 
bad,  if  for  no  other  reason,  because  it  does  not  aver  that  the 
plainlifTis  still  ready  to  pay.  The  demurrer  was  overruled,  and 
the  cause  tried  by  a  jury  on  the  plea  of  non  assumpsit,  who  re- 
turned a  verdict  for  the  plaintiff,  for  the  sum  of  eight  hundred  and 
sixty-four  21-100  dollars,  and  a  judgment  was  rendered  accord- 
ingly. 

On  the  trial,  the  defendants  excepted  to  the  ruling  of  the  court. 
From  the  bill  of  exceptions,  it  appears  that  the  .plaintiff  introduced 
as  evidence  the  agreement  set  out  above,  and  proved  by  the 
cashier  and  a  clerk  in  the  State  bank,  that  the  amount  of  divi- 
dend, declared  in  1839,  on  the  amount  of  principal  which  had 
been  paid  into  the  bank,  to  the  credit  of  the  defendants  as  a  cor- 
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poratton,  was  four  hundred  and  sixty-seven  30-100  dollars. 
Further;  on  the  17th  of  November  of  that  year,  there  became 
due  to  the  plaintiff  a  note  for  four  thousand  one  hundred  and  ten 
dollars,  on  which  there  was  interest  for  three  years,  amounting 
taseven  hundred  and  thirty-nine  80-100  dollars.  This  note  was 
paid  on  the  Gth  Februaay,  1840. 

The  plaintiff  also  adduced  evidence  tending  to  show^  that  the 
defendants  never  furnished  a  house,  but  there  was  no  proof  that 
he  ever  demanded  one,  though  it  appeared  he  taught  in  a  house 
provided  by  himself.  It  was  admitted  that  plaintiff  never  paid 
or  tendered  five  hundred  dollars  to  compensate  a  teacher.  No 
proof  was  offered,  to  show  that  the  township  had  been  laid  off  in 
school  districts,  or  that  at  tlie  time  the  agreement  was  made,  more 
than  one  school  was  taught  within  the  same. 

Upon  this  evidence,  the  court  charged  the  jury,  substantially, 
as  follows: 

1.  The  contract  did  not  impose  any  obligation  upon  the  plain- 
tiff to  employ  a  tutoress  for  the  school. 

2.  The  stipulation  of  the  plaintiff  to  pay  five  hundred  dollars 
to  compensate  a  teacher,  did  not  oblige  him  to  pay  that  sum  as 
a  condition  precedent,  to  his  right  to  recover  of  the  defendants. 

3.  That  to  show  the  validity  of  the  agreement  made  by  de- 
fendants, it  was  not  incumbent  upon  the  plaintiff  tp  prove  that 
there  was  but  one  school  in  the  township. 

4.  The  interest  due  on  the  note  of  tour  thousand  one  hundred 
and  ten  dollars,  was  available  funds  of  the  delendants  within  the 
meaning  of  the  contract  for  the  year  for  which  the  plaintiff  was 
employed  to  teach  a  school. 

Bliss  «&  Baldwin,  for  the  plaintiffs  in  error — 

1.  In  the  nature  of  the  case,  the  defendants  were  not  bound  to 
pay  the  plaintiff  presently;  and  the  declaration  is  defeqtive  in 
not  making  some  specific  averment  on  the  point.  Where  an 
agreement  does  not  specify  the  time  for  its  performance,  it  should 
be  averred  that  it  was  to  be  done  on  request,  or  in  a  reasonable 
time;  and  that  such  request  was  made,  or  a  reasonable  time  had 
elapsed.  [1  l^il.  Ev.  151;  Lawes  on  Plead.  99,  lOT;  Dane's  Ab. 
ch.  175,  §33;  Clarke  v.  GraV,  et  al.  504; -Osborne  v.  Lawrence, 
9  Wend.  Rep.  135.] 

2.  The  trustees  of  a  sixteenth  section  have  the  power  to  em- 
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ploy  teachers  generally;  but  it  is  only  where  the  section  supports 
but  one  school,  that  the  commissioners  possess  such  power;  to 
make  the  contract  binding  on  the- corporation,  the  plaintiff  should 
have  shown  that  the  commissioners  were  authorized- to  make  it. 
[5  Porter's  Rep.  109;  Clay's  Dig.  521,  §  11—523,  §  15.]  And 
the  declaration  should  have  alleged  the  facts  specially. 

"3.  The.  consideration  far  the- dcfendynts'  promise  was  the 
teaching  of  the  school  by  the  plaintiff  for  twelve  months,-  and  the 
payment  of  five  hundred  dollars  as  "an  emolument  for  a  tutoress;'* 
and  the  declaration  should  allege  that  the  plaintilf  had  done,  or 
had  offered  to  do  both,  and  was  still- ready  to  pg-y.the  five  hun- 
dred dollars.  [1  Chitty's  Plead.  317-8;-  1  Saund.  Plead.  &  Ev.  • 
129;  2  Johns.  Rep.. 433;  6  Monr.  Kep.  325;  4  Lit.  Rep.  137.J       . 

4.  It  was  incumbent  upon  the;  plaintiff -to-  have  hstd  a  female 
school  taught:  having  failed. to  do  this,  he-  is  not  entitled  to  reco- 
ver; for  no  one  can  tell  how  to  apportion  the  damages,  [i  Chit- 
ty's Plead.  312-3-4-5;  1  Porter's.  Kep.  ^ST;  7  id.  133.]      '  * 

5.  The  interest  on  the  note  for  four  thousand  one  hundred  and' 
ten  dollars,  was  for  three  years  preceding  the  17th  Nov.  1839, 
was  not  paid  until  the- 6th  February,  1840,  and,  consequently^ 
could  not  be  considei-ed  as  the  available  funds  for  the  year  dur- 
ing which  the  plaintiff  veas  employed,  £Aik.  Dig.  37&,  §  38ij 
Ctay's  Dig.  5.26»  §  24.]    ■  •    •  ....     -■.••... 

6.  It  should  have  been  alleged  in -the  declaration,  and  proved, 
that  there  was  but  one  school  m  the  tov^'nship;  especially  was 
such  pro()f  necessary,  under  the  fifth  count,  for  vvork  and  labor 
done,  &c. 

Peck,  for  the  defendants. —  ■      ■        • 

1.  The  contractof  defendants  was  to  furnish  a  house  and  to 
pay  the  available  funds  of-  township  for  the  year  1839,  during 
which  the  plaintiff  was  to  teach;  the  breach  assigned  is.  that  the 
defendants  did  not  furnish  the  house  and  pay  the  funds  which 
were  realized  for  that  year.  This,  it  is  apprehended,  is  suffi- 
cient; for  the  money  cannot  be  demanded  until  the  expiration  of 
the  period  when  the  service  should  have  been  performed. 

2.  It  is  inferable  from  the  contract,  that  but  one  school  was 
taught  in  the  township  at  the  expense  of  its  funds;  but  if  the  re- 
verse is  true,  it  should  be  shown  as  a  matter  of  defence. 

3.  The  plaintiff  was  neither  bound  nor  authorized  to  employ  a 
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tutoress;  and,  consequently,  the  declaration  need  not  aliege  that 
he  had  paid,  or  had  offcrcJ,  and  was  still  ready  to  pay,  the  five 
htindred  dollars.  Such  an  allegation  would  only  have  been  ne- 
cessary in  the  -event  that  the  defendants  had  furnished  the  liouse 
and  employed  a  fernalc  teacher. 

4.  The  available  funds  of  the  township  for  the  year  1S39,  were 
not  the  funds  which  the  commissioners  might  have  on  hand  dur- 
ing that  year;  for  this  would,  perhaps,  .have  diminished  its  princi- 
pal.; It  means  the  entire  interest  which  would  accnrc  and  become' 
payable  ibr  that  year  whether  paid  or  not;  arid  the  intention  of 
both  parties  would*  be  defeated,  if  the  plaititilf  was  not  permitted 
to  recover  the  interest  which  became  due  in  November,  183d, 
merely  because  it  was  not  paid  until  February-,  1840. 

COLLIER,  C.  J. — 1.  The  written  contract  between  the  par- 
ties is  exceedingly  inartificial.  It  docs  not  provide  in  express 
terms,  when  the  sdiool  wTiich  the  plaintiff  proposed  to  teach, 
should  be  opened  or  closed;  but  the  commissioners  of  the  six- 
teenth section  agree  to  remunerate  hkn'with  its  **avaiiable  funds," 
for  one  y«ar.  The  iair  inference  from  this,  is,  that  he  was  to  ren- 
der service  for  that  period,  and  that  he  was  to  enter  upon  the  per- 
formance of  his  engagement  within  a  reasonable  time  after  "a 
comfortable  housb"  w'as  furnished;  or  if  the  plaintifi*  thought  pro- 
per, he  might  relieve  the  commissioners'  from  that  stipulation  in 
their  contract,  and  provide  a  house  for  himself. 

The  declaration  sets  out  substantially,  the  contract,  alleges 
that  the  plaintiff  taught  a  school  for  the'ycaronc  thousand  eight 
hundred  and  thirty-nine,  as  by  its  terms  he  had  undertaken  to  do; 
that  the  available  funds  of  tlic  section  amounted  to  a  large  sum 
in  that  year,  to  wit,  &:c.-r-ali  or  any  part  of  which  the  defendant 
had  refused  and  failed  to  pay  him.  On  the  27th  February,  1840, 
the  action  was  commenced.  Now,  although  it  is  not  expressly 
alleged  at  what  time  the  plaintifi'  became  entitled  to  remunera- 
tion, we  think  it  clear;  that  as  the  contract  is  silent  upon  the 
point,  it  must  according  to  reason  and  analogy  be  intended,  that 
he  was  to  be  paid  whenever  the  service  was  rendered.  We 
have  seen  that  the  allegation  of  perlormance  by  the  plaintiff  is 
sufticient;  the  more  especially  as  the  action  was  not  commenced 
until  sometime  after  he  was  entitled  tu  demand  payment.  The 
declaration,  wiiile  it  omits  to  state  the  precise  day  on  which  the 
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♦^available  funds"  .should  have  been  paid,  clearly  shows  that  they 
are  claimed  as  due  at  the  expiration  of, the  year,  when  the  school 
was  taught.  This  allegation  conforms  in  substance  to  the  law 
which  governs  the  contract,  and  the  objection  that  the  declara- 
tion is  too  vague,  cannot  be  supported. 

2.  &  6.  The  fifteenth  section  of  the  act  of  1837,  "to  revise  and 
amend  the  laws  in  relation  to  schools  and  school  lands,"  [Clay's 
Dig.  523,]  provides  that  "the  trustees  of  each  school  district,  and 
where  the  township  supports  but  one  school, .  the  commissioners 
shall  have  power  to  employ  a  teacher  or  teachers,  on  such  terms 
as  they  may  deem  expedient."  Under  this  statute  it  is  insisted, 
that  it  is  incumbent  upon  the  plaintiff  to  show,  that  there  is, no 
more  than  one  school  in  the  township,  as  it  is  only  in  that  event 
the  commissioners  have  the  power  to  employ  a  teacher.  The 
fallacy  of  this  argument  is  made  apparent  by  its  statement.  Ac- 
cording to  all  analogy,  the  contract  is  prima  facie  valid,  and  if 
there  be  an  available  objection  to  it,  it  must  be  made  by  the 
defendant. 

3  &  4.  A  just  construction- of  the  contract  did  not  impose  upon 
the  plaintiffthe  duty  of  employing  a  "tutoress,"  or  oblige  him  to 
tender,  at  least  without  solicitation,  "five  hundred  dollars  as  an 
emolument"  for  her  services.  The  section  of  the  act,  1837,  above 
cited,  provides,  that  "no  teacher  shall  be  employed,  until  he  shall 
have  been  duly  examined  by  the  commissioners  of  the  township, 
and  shall  produce  their  certificate  of  his  qualifications  and  good 
character."  This  provision  shows  what  is  the  duty  of  the  com- 
missioners in  respect  to  the  matter  to  which  it  relates,  and  is  in- 
consistent with  the  idea  that  a  power  of  employing  teachers  for 
the  section,  should  be  exercised  by  a  third  person,  under  a  con- 
tract for  that  purpose.  But  if  the  statute  was  placed  out  of  view, 
the  terms  of  the  contract  do  not  authorise  the  conclusion,  that  the 
plaintiff  was  bound  to  perform  that  service  for  the  commissioners. 
By  prescribing  the  sum  to  be  appropriated  to  the  payment  of  a 
"tutoress,"  and  the  language  in  which  that  stipulation  is  express- 
ed, the  inference  is  clear,  that  the  commissioners  themselves 
should  select  a  female  teacher.  If  it  had  been  intended  otherwise, 
would  not  the  plaintiff  have  been  required  to  employ  an  instruc- 
tress of  prescii  bed  qualifications,  or  one  whose  aptitude  for  the 
station  should  be  judged  of  by  the  commissioners,  &c?  The 
salary  to  be  paid  her,  would  in  such  case  be  a  matter  of  no  con- 
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cem  to  the  commissioners;  they  would  have  had  a  regard  to 
qualification  rather  than  the  compensation  allowed.  But  if  they 
were,  to  employ  the  "tutoress,"  then  the  agreement  need  only  to 
have  provided  as  it  does  for  the  payment  of  a  sum  in  numero. 

5.  If  the  interest  for  three  years  upon  the  note  for  four  thousand 
one  hundred  and  ten  dollars,  had  become  due  and  payable  in 
1837-8-9,  then  it  might  admit  of  serious  question,  whether  the 
interest  for  ths  two  first  years  would  constitute  a  part  of  the 
"available  funds"  of  the  defendant,  within  the  meaning  of  the  con- 
tract. But  such  is  not  the  state  of  fact. '  We  infer  that  the  note 
was  perhaps  given  for  the  third  instalment  due  upon  the  purchase 
of  the  section;  as  the  law  directs  that  sixteenth  sections  shall  be 
sold  on  a  credit  of  one,  two,  three  and  four  years,  with  .'nterest  at 
the  rate  of  six  per  cent,  per  annum;  and  that  note^  with  two  or 
more  good  securities,  approved  by  tlie  commi-ssioners,  shall  be 
given  payable  to  the  president  and  directors  "^  the  bank  of  the 
State  or  cither  of  its  branches.  [Clay's  L^K  525,  §  21.]  The 
note,  according  to  the  proof,  matured  in  November,  1839,  and 
then  the  interest,  though  it  had  been  accumulating  for  several 
years,  became  available  for  the  first  ti'^c. 

The  fact  that  the  amount  of  the  -^te  and  interest  was  not  paid 
into  the  bank  until  after  the  clos*^  of  the  year  1839,  cannot  affect 
the  plaintiff's  right  to  the  interest.  The  word  "available,"  is  not 
to  be  understood  in  astrir^X  literal  sense,  but  in  that  sense,  in 
which  the  parties  user^'t.  If  the  entire  capital  stock  of  the  sec- 
tion had  become  pvailable  during  that  yejir,  the  plaintiff  would 
have  acquired  r^  claim  to  it;  for  the  statute  which  provides  for  the 
sale  of  sixtcwith  sections,  and  the  investment  of  the  proceeds,  ex- 
pressly declares  that  the  commissioners  shall  not  diminish  it. — 
[Cla/K  Dig.  526,  §  24,]  By  the  "available  funds  for  one  year," 
we  sre  to  understand  the  profits  derivable  from  the  capital  dur- 
ii^  that  time;  whether  it  was  actually  received  by  the  commis- 
sioners before  the  close  of  the  year  or  not.  Upon  any  other  con- 
struction, there  would  be  no  certainty  in  the  sum  to  be  paid  or  re- 
ceived; and  the  contract  would  be  just  such  as  neither  party 
could  judiciously  or  prudently  have  entered  into. 

This  view  is  decisive  of  the  case,  and  the  judgment  must  bo 
affirmed. 
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SAW YEll  V.  BRADFORD,  AssigNUu;  :     *  *     . 

1.  A  direction  by  the  plaintiff  to  the  sheriff  to  stay  procieedings  opGn<an  execu- 
tion against  the  principal  debtor,  without  consideration, 'does  not  release  the 
surety  from  the  payment  of. the  debt. 

2.  When  a  judgment  is  obtained  upon  .an  assigned  note,  the  note  has  lost  its  iTe- 
gotiable  quality,  and  cannot^  again  be  assigned,  so  as  to  enable  the  assigijee  to 
sue  in  his  own  name.  ..  :  "         .  ■       •  '        .  •' 

Error  to  the  CitcuitCotir.t  of  Shell)}-.   ;  "    •     •;  '    •.■•.■■••■. 

y  Assumpsits  the  "CGurtT)eldw,by  the  defendant /in  error,  as  as- 
signee of  a  promissory  note  made  by  one  Drury  SaWyer,  and  t^e 
plaintiff  in  error  a^  Ms  surety,  payable  to  one  Robert  G.  Wilson. 
The  declaj-ation' is  in 'Jie  usual  form  on  the  note. 

The  defendant  pleiided,  1.  Non-assumpsist. ,   2.  Payment— 

3.  That  one  John  Patterson,  as  assignceof  Wilson,  the  payed  in 
the  note,  at  the  July  term,  1839,  of  Talladega  county  court,  re- 
covered a  judgment  on  the  pnitiissory  cote  now  sued  on,  against 
D.  Sawyer— that  the  defendanL  was  irterely  the  surety  of  D. 
Sawyer,  and  that  after  the  rendition  of  the  judgment  against  him, 
and  whilst  it  was  in  full  force  and  effeu,  and  an  execution  which 
issued  thereon,  was  in- the  haiads  of  the  St^ii-iflj  the  plaintiff  who 
had  the  entire  int^srest  in  the  judgment,  caut/^d  and  directed  tlie 
execution  to  be  stayed,,  whei-eby  the  sheriff  vvr,s  hindered  and 
prevented  from  making  the  money  on  said  execution,  and  avers 
that,  but  for  the  interference  of  the  plaintiff  in  staying 'Jie  execu-' 
tion,  the  money  could  and  would  have  been  made  by  -Jies^e^ 
riff,  &c.  .       "  ■     ■        •  , 

4.  That  the  promissory  noto  now  sued  on,' was  on  'the  —  liiy 
of  May,  1838,  assigned  by  Wilson,  the  payee  to  One  John  Pater, 
son,  who  as  such  assignee^  at  the  July  term,  1839,  of  the  county 
court  of  Talladega,  recovered  a  judgment  against  D.  Sawyer,  the 
principal  in  the  note,  and  that  said  judgment  remains  in  full  force, 

not  reversed,  &c wherefore,  &c. 

.   The  plaintiff  demurred  to  the  third  and  fourth  pleas,  and  his 
demurrer  was  sustained. 

Upon  the  trial  on  the  issues  of  fact,  the  defendant  offered  evi- 
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dence  of  the  facts  stated  in  the  third  and  fourth  picas,  which  on 
motion,  the  court  excliicied,  and  to  which  he  excepted. 

The  assignments  of  error  are,  that  the  court  erred  in  sustaining 
the  demurrer  to  the  picas,  ?ind  in  rejecting  the  evidence  ofiercd  by 
the  defendant. 

Peck.  &  Clarke,  for  plaintllTin  error — contended,  1.  That 
as  the  pla'mtiflin  error  \ras  a  mere  surety,  the  staying  of  the  exe- 
cution and  preventing,  the  sheriff  from  raakinf'  the  money  of  the 
principal  in  the.  note,  as  stated  in  the  thinl  plea,  discharged  the 
surety  from  all  responsibility.     [3  Ala.  Rep.  339;  9  Dana,  22.] 

2.  That  the  note  having  been  regularly  assigned  to  Patterson, 
and  judgment  recovered  thereon  by  kirn,  its  negotiable  quality  be- 
came extinct,  and  that  no  suit  could  afterwards  be  maintained 
thereon  in  the  name  of  the  defendant  in  error.  [4  Ala.  Re- 
ports, 282.] 

BowDOA,  for  defendant  in  error.  The  tliird  plea  is  bad,  be- 
cause it  docs  not  aver  that  any  liens  were  discharged,  or  that 
aiiy  notice,  written  or  verbal,  was  given  to  the  principal  by  the 
surety,  to  proceed  and  make  llie  money,  nor  that  Bradford  en- 
tered into  an  agreement,  on  sufficient  consideration,  with  the  prin- 
cipal debtor  for  a  stay  of  qxccution.  Mere  delay  is  not  of  itself 
sufficient  to  discharge  the  surety.  [3  Sicwart,  9;  12  Whcaton, 
554;  3  Ala.  335;  15  Johns.  433;  17  id.  176;  8  Pick.  458;  1  Mum- 
lord,  260;] 

The  4th  pica  merely  questions  the  assignment  set  out  in  the 
declaration,  and  not  being  s\vom  to  as  the  statute  requires,  is  bad. 

The  evidence  was  properly  excluded,  if  for  no  other  reason,  be- 
cause it  was  inidoaissable  under  the  general  issue. 

ORMOXD,  J.— Tho  same  questions  are  presented  upon  the 
demurrer  to  the  pleas,  and  upon  the  bill  of  exceptions;  We  shall, 
therefore,  decide  upon  the  legal  eflcct  of  the  facts,  without  refer- 
ence to  the  frame  of  the  pleas. 

The  facts  set  ont  in  the  third  plea,  constitute  no  defence  to  the 
action.  The  direction  to  the  sheriff  to  stay  the  execution,  was 
without  consideration,  and  might  have  been  countermanded  at 
any  time.    It  did  not,  therefore,  mterpose  any  obstacle  to  the 
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payment  of  the  debt  by  the  surety,  when  he  could  have  proceed- 
ed against  his  principal. 

We  understand  the  defence  set  up  in  the  fourth  plea  to  be,  that 
after  a  judgment  by  Patterson  as  assignee  of  Wilson^  the  payee, 
against  D.  Sawyer,  the  principal,  the  note  was  assigned  by  Wil- 
son to  the  defendant  in  error,  who  again  put  the  note  in  suit 
against  the  plaintiff  in  error,  the  other  party  to  the  note  not  sued 
in  the  first  action.  In  Brown  v.  Foster,  [-3  Ala.  284,]  we  heW,  that 
by  the  judgment  in  favor  of  the  first  assignee,  the  note  had  lost 
its  negotiable  quality,  and  could  not  be  again  transferred,  so  as  to 
enable  the  transferee  to  sue  in  his  own  name.  That  decision  is 
decisive  of  the  present  case,  and  the  judgment  must,  therefore, 
be  reversed,  and  the  cause  will  be  remanded,  if  desired. 
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1.  Where  a  bill  drawn  in  this  State  is  payable  abroad,  if  dishonored  either  by 
non-acceptance  or  nonpayment,  the  drawer  is  liable  to  pay  interest  according 
to  the  laws  of  this  State 

2.  A  judgment  in  a  summary  proceeding  at  the  suit  of  a  bank  against  thedrawer 
of  a  bill  of  exchange,  is  sufficiently  certain,  which  states  that  the  bill  was  pre- 
sented for  payment  at  "  maturity,"  without  specifying  the  day. 

3.  The  notarial  fees  attending  the  protest  of  a  bill  of  exchange,  are  chargeable 
upon  the  drawer;  but  to  authorize  a  judgment  for  these  fees -where  a  bill  is 
payable  and  protested  abroad,  the  legal  charge  for  this  service  should  be  proved. 

4.  Where  a  judgment  by  default  is  rendered  against  the  drawer  of  a  bill  of  ex- 
change payable  m  another  State,  which  includes  the  charge  of  protest,  without 
any  proof  of  what  the  law  authorizes  therefor,  tlie  judgment  is  not  reversible, 
but  will  be  amended  as  for  a  clerical  misprision  under  the  act  of  1824,  by  ex- 
cluding tlie  notarial  fees. 

Writ  of  error  to  the  County  Court  of  Morgan. 

This  was  a  summary  proceeding  by  notice  and  motion  under 
the  statute  at  the  suit  of  the  defendant  in  error  against  the  plain- 
tiff.    A  judgment  by  default  was  rendered  in  favor  of  the  plain- 
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tiff.  The  entry  recites,  that  a  judgment  was  moved  for  against 
the  defendant  as  the  drawer  of  a  bill  of  exchange,  for  the  sum  of 
five  thousand  dollars,  drawn  on  Sandidgc  &.  Dickerson  at  Mo- 
bile, dated  at  St.  Stephens  the  20tii  of  May,  1840,  payable  eight 
months  after  date,  to  the  order  of  P.  T.  Harris,  at  the  Citizens* 
Bank  of  Louisiana,  in  New-Orleans,  indorsed  by  the  payee  to 
James  Magoffin,  and  by  the  latter  to  the  pKiintiff.  f\irther,  it  is 
stated,  that  at  its  maturity,  the  bill  was  presented  for  payment  at 
the  place  designated  on  its  face,  which  being  refused,  the  same 
was  protested,  and  due  notice  thereof  given  to  the  defendant  It 
is  also  alleged  that  the  plaintiff  produced  and  showed  to  the  court 
the  certificate  of  the  President  of  the  Branch  Bank,  that  the  debt 
in  question  is  really  and  bona  fide  its  property.  Then  follows  a 
recital  of  the  fact,  that  thirty  days  notice  of  the  motion  had  been 
given  to  the  defendant — his  default,  with  a  judgment  for  the  a- 
mount  of  the  bill,  with  interest  and  damages,  together  with  "the 
sum  of  seven  dollars,  the  protesting  fee,  also  the  costs  of  the 
motion." 

Mr  Crawford,  7);-o.  sc.  submitted  an  argument  m  writing,  in 
which  he  made  the  following  points: 

1.  Interest  should  have  been  calculated  on  the  bill  according 
to  the  laws  of  Louisiana,  where  it  was  payable,  and  the  amount 
ascertained  by  the  verdict  of  a  jury.  To  sustain  this  conclusion, 
he  cited  the  written  argument  which  he  filed  at  the  last  term,  in 
Crawford  v.  The  State  Bank. 

2.  The  judgment  entry  should  have,  stated  the  precise  day  on 
which  the  bill  was  presented  at  the  Citizens'  Bank  of  Louisiana 
for  payment;  the  time  of  its  "maturity"  is  a  legal  question,  and 
cannot  be  concluded  without  stating  the  precise  day. 

3.  It  was  not  shpwn  what  fee  the  notary  public  was  entitled 
to,  for  protesting  the  bill,  and  the  court  could  not,  without  proof, 
have  assumed  that  seven  dollars  was  a  proper  charge,  or  that  the 
plaintiff  had  paid  any  thing.     [Clay's  Dig.  325,  §  70.] 

To  sustain  the  second  point,  he  cited  Logwood  v.  the  Hunts- 
ville  Bank,  [Minor's  Rep.  23;]  Bates  v.  The  P.  and  M.  Bank,  [8 
Porter's  Rep.  101.] 

J.  A.  NooE,  for  the  defendant. — As  to  the  first  point,  he  relied 
upon  Crawford  v.  The  State  Bank  at  this  term.    On  the  the  sc- 
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cond,  he  cited  Taylor  v.  Branch,  [1  SteWt  &  P.  Rep.  249;]  Bates 
v.  P.  &  M.  Bank,  [8  Porter's  Rep.  99;]  and.  insisted  that  the  third, 
if  well  taken,  showed  a  mere  clerical  misprision,  amendable  at  the 
costs  of  the  plaihtifTs  in  error,  under  the  act  of  1824. 

COLLIER,  C. .  J.— 1.  The  case  of  Crawford  v.  The  State 
Bank  at  this  term,  decided  that  where  one  draws  a  bill  in  Ala- 
bama, addressed  to  a  drawee  in  the  District  of  Col  umbia,  request- 
ing him  to  pay  it  there,  if  the-drawer  is  sued  either  upon  the  non- 
acceptance  or  non-pay  n^ent  of  the  drawee,  he  will  be  liable  to 
pay  interest  according  to  the  laws  of  this  State:  for  as  to  him,  this 
is  the  lex  loci  contractus.  That  case  is  directly  in  point,  and 
shows  that  the  defendant  was  chargeable  with  the.  rate  of  inter- 
est prescribed  in  this  State;  to  ascertain  the  aggregate  amount  ^f 
which,  the  clerk  of  the  county  court  was  competSnt.  [See  Clay's 
Dig.  325,  §70.]  •  .  . 

2.  To  sustain  the  second  objection  made  by  the  plaintiff  in  er- 
ror to  the  judgment  of  the  county  court,  the  case  of  Logwood  and 
others  v.  The  Huntsville  Bank,  [Minor's  Rep.  23,]  has  been  ci- 
ted. There,  the  judgment  entry  recited,  that  the. defendants  had 
"been  duly  noticed  of  this  motion,"  &:c.,  while  the  charter-  of  the 
Bank  required  that  ten  days -notice  should  be  given:  Further,  it 
did  not  state  that  the  certificate  of  the  President  of  the  Bank  was 
produced  in  court  as  required  by  law.  The  court  held  that,  "in 
proceedings,  according  to  the  course  of  the  cotomon  law,  many 
defects  in  the  record,  will  after  judgment,  be  cured  by  the  doc- 
tfinc  of  intendment.-  But  wherever  a. summary  remedy  is  given 
by  statute,  those  w-ho  wish  to  avail  themselves  of  it,  must  be  con- 
fined strictly  to  its  provisions,  and  shall  take  nothing  by  intend- 
ment. The  supervisiilg  court  cannot  infei'  that  notice  as  required 
by  law,  has  been  giten,  unless  it-sb  appears  iij  the  record.  Not 
to  require  this,  would  be  to  surrender  to  the  court  below,  the 
power  of  judging  without  appeal,  of  all  the  proceedings  had 
before  it."  In  Bates  v.  The  Planters'  and  Merchants'  Bank,  [8 
Porter's  Rep.  99,]  this  court  I'ccognizes  the  case  cited  as  au- 
thoritative, for  the  reason  that  the  ten  days  notice,  and  the  pro- 
duction of  the  certificate  as  required  by  the  charter,  are  indispen- 
sable to  the  exercise  of  the  summary  jurisdiction  which  it  con- 
fers. But  it  never  has  been  considered  necessary  in  such  cases, 
that  in  respect  to  other  recitals  or  statements,  the  judgment  entry 
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should  be  drawn  with  greater  certainty  and  particularity  thaft  » 
declaration  founded  on  the  same  cause  of  action.  U  cannot  be 
pretended  that  the  objectioij  we  are  considering,  in  any  manner 
affects  the  summary  jurisdiction  of  the  county  court,  and  we  wifl 
therefore  inquire,  if  an  allegation  in  a  declaration,  that  the  bill  wa« 
presented  at  maturity,  without  stating  the  precise  day,  would 
be  good. 

In  Bynner  v.  Russell,  f  1  Bing.  Rep.  23,]  the  declaration,  after 
alleging  a  defivery  of  the  bill  to  the  plaintiflj  proceeded  thus,  "af- 
terwards, and  when  the  said  bill  pf  exchange  became  due  and 
payable,  according  to  the  tenor  and  effect,  to  wit,  on  the  31st  day 
of  March,  in  the  year  1822,  to  wit,  at  London,  &c.  the  said  bill  of 
exchange  was  in  due  manner,  and  according  to  the  usage  and 
custom  of  merchants,  presented  and  shown"  for  payment  The 
defendant  demurred  specially,  because  the  31st  of  March,  men- 
tioned in  the  declaration,  was  a  Sunday,  and  the  bill  should  have 
been  presented  on  the  preceding  day.  But  the  court  held,  that 
the  day  was  immaterial,  being  specified  under  a  scilicet,  and  in 
an  averment  that  the  bill  was  presented  when  it  became  due  and 
payable.  [See,  also,  Chitty  on  Bills,  590,  9  Am.  ed.  and  note  hj 
1  Saund.  on  P.  &  Ev.  264^]  ' 

In  Brown  &  Son  v.  Hall,  [2  A.  K.  Marsh.  Rep.  599,]  the  dec- 
laration alleged,  that  the  bill  was  duly  presented  to  the  drawees 
for  payment,  "to  wit,  on  the  15th  of  December,  1817,  at,  &c.  A 
judgment  by  default  was  rendered,  and  the  cause  removed  to  the 
court  of  appeals,  where  it  was  said,  that  after  such  a  judgment, 
the  material  and  traversable  allegations  of  the  declarations  must 
be  taken  to  be  true,  but  the  days  alleged,  when  the  bill  was  pre- 
sented, and  the  notice  of  protest  given,  are  not  of  the  latter  char- 
acter. Further,  had  the  defendants  pleaded,  under  the  averment, 
that  the  bill  was  dubj  presented,  it  would  have  been  competent 
for  the  plaintiffs  to  show  that  notice  of  the  protest  was  given  in 
due  time,  although  this  might  be  on  a  day  different  from  that  al- 
leged. So,  where  the  declaration  alleged,  that  "when  the  bill 
became  due  and  pay  a  blej  according  to  the  tenor  and  effect  there- 
of, to  wit,  on  the  27th  December,"  &c.  "it  was  presented  for  pay- 
ment, (fee."  Tke  court  held,  that  as  it  was  averred  thai  the  b;ll 
was  presented  when  it  became  due  and  payable,  according  toils 
tenor  and  effect,  and  the  date  of  the  presentment  was  staled  un- 
der a  scilicet,  it  was  allowable  to  show  a  presentation  on  the  26th 
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of  March,  which  was  the  third  day  of  grace.  [Jackson's  AdmX 
V.  Henderson,  &c.  3  Leigh's  R.  196.]  This  latter  case  cites  with 
approbation,  Bynner  v.  Russell,  ut  supra.  In  fact,  all  the  cita- 
tions made  on  this  point,  consider  it  quite  sufficient  to  allege  a 
due  presentment  in  general  terras,  without  particularizing  a  day. 
The  statement  in  the  present  case,  that  the  bill  was  presented  at 
maturity,  is  quite  as  precise,  and  in  fact  equivalent  to  the  terms 
duly  presented,  oy  according  to  its  tenor  and  effect.  [See,  also, 
Crawford  v.  Camfield  at  this  tei-m;  Taylor  v.  Branch,  1  Stew- 
art &  P.  Rep.  249.]  This  being  the  case,  it  follows  that  the 
generality  of  the  recital  in  the  judgment  does  not  affect  its  regu- 
larity. 

3.  That  the  notarial  fees  attending  the  protest  of  a  bill  of  ex- 
change, are  a  just  charge  upon  the  drawer,  is  indisputable.  [Chit- 
ty  on  Bilk,  666,  a.  and  note  (1)  9th  Am.  ed.]     The  objection  in 
the  present  case  is  not,  that  the  defendant  below  was  not  char- 
geable with  this  expense,  but  that  it  was  assumed  to  be  a  specific 
sum  without  proof.     To  have  authorized  the  judgment  in  this 
tespeot,  there  should  have  been  evidence  to  show  what  fees  were 
allowable  for  such  service,  by  the  law  of  Louisiana;  this  being 
shown,  the  presumption  would  arise  upon  the  production  of  the 
protest,  that  the  holder  of  the  bill  had  paid  the  expence.     But 
the  inclusion  of  this  fee  in  the  judgment,  is  not  an  error  which 
authorises  its  reversal.     The  act  of  1824,  declares  that  "no  cause 
shall  be  reversed  by  the  supreme  court  or  any  circuit  court,  for 
any  miscalculation  of  interest,  or  other  clerical  misprision  in  en- 
tering judgment,  so  as  to  give  costs  to  the  plaintiff  in  error;  but 
in  all  such  cases,  the  supreme  court  may  order  the  judgment  to 
be  amended  at  the  costs  of  the  plaintiff  in  error."     [Clay's  Dig. 
322,  §  54.]     This  objection  is  nothing  more  than  a  clerical  mis- 
prision in  entering  a  judgment  which  the  court  had  ordered  to  be 
rendered  upon  the  bill — it  was   amendable  on  motion,   by  the 
county  court;  and  must  consequently  be  here  corrected  at  the 
costs  of  the  plaintiff  in  error.    In  other  respects,  the  judgment  is 
unobjectionable. 
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THOMPSON  V.  STICKNEY. 

1.  An  agent  acting  for  a  known  principal,  and  receiving  money  in  that  charae> 
ter,  is  not  individually  responnible  if  the  money  has  been  paid  over  to  his  prin* 
cipal  without  notice.  Thererore,  when  a  county  clerk  collects  money  by  or 
der  of  the  commissioners'  court,  he  cannot  refuse  to  pay  it  over  to  the  couc> 
-  ty  treasurer,  although  it  has  been  illegally  assessed,  unles  it  bad  been  prevl* 
oasly  demanded  of  him  by  thosefrom  whom  it  was  received. 

8.  A  mere  verbal  direction  by  the  commissioners'  court  to  the  county  clerk  to 
collect  thirty  per  centum  on  licenses,  for  county  purposes,  is  not  the  imposition 
of  a  tax,  nor  does  it  invest  the  clerk  with  legal  authority  to  receive  the  money. 

3.  A  license  issued  by  the  clerk  of  a  county  court,  the  tax  upon  which  is  required 
by  the  general  law  to  be  paid  into  the  State  treasury,  must  be  so  paid  in,  aU 
though  the  clerk,  at  the  time  he  issued  the  license  and  received  the  money,  did 
not  know  of  the  passage  of  the  State  law,  and  supposed  he  was  acting  uader  Uk 
order  of  the  commissioners' court. 

Error  to  the  Circuit  Court  of  Mobile. 

This  was  a  motion,,  by,  the  county  treasurer  against  the  derk 
of  the  county  court,  for  moneys  of  the  county  alleged  to  be  in  his 
hands.     The  following  facts  were  agreed: 

It  is  admitted,  that  the  defendant,  as  clerk  of  the  county  court  of 
Mobile,  after  the  passage  of  the  general  revenue  law  in  February 
last,  issued  fifty-three  licenses  to  persons  of  the  county  of  Mobile, 
at  thirty  dollars  each,  which  was  done  according  to  the  law  ex. 
isting  before  the  passage  of  that  act,  and  under  an  assessment 
made  in  writing  by  the  judge  of  the  county  court,  and  delivered 
to  the  clerk,  under  the  old  law  before  the  passage  of  the  act  of 
February  last.  After  the  promulgation  of  that  act,  the  members 
of  the  commissioners*  court  of  roads  and  revenue,  at  their  regular 
term,  verbally  instructed  the  clerk  to  receive  thirty  per  cent 
upon  the  tax  assessed  in  the  revenue  act  for  county  purposes;  but 
no  order  or  resolution  in  vriting  was  made,  and  none  exists  on 
the  minutes  of  that  court.  Under  this  verbal  order,  the  clerk  has 
issued  seventeen  licenses,  receiving  the  thirty  per  cent  on  the 
State  tax  on  each  license,  and  has  the  money. 

Upon  these  facts,  the  court  rendered  judgment  against  the 
clerk  in  favor  of  the  county  treasurer;  from  which  this  writ  is 
prosecuted. 


680  ALABAMA. 


Thompson  v.  Stickqey. 


Campbell,  for  plaintiffin  error.  -'-i 

Gibbon,  contra.  .'     ■      "   -^ 

ORMOND,  J.- — It  is  a  general  rule  of  law,  th'at  an  agent,  act- 
ing for  a  known  principal,  and  receiving  money  in  that  character, 
is  not  individually  responsible  if  the  money  has  been  paid  over  to 
his  principal  w^ithout  notice.  That  revenue  officers  or  tax  col- 
lectors form  no  exception  to  this  rule,  is  shown  by  the  case  of 
Greenway  v.  Hurd,  [4  Term,  553.]        •  .  ' 

As  it  respects  the  .fifty-three  licecfses,  issued  after  the  passage 
of  the  revenue  law  of  February,  1843,  the  proposition  above 
stated  has  no  application.  The  revenue  act  of  February,  1843, 
had  declared  that  the  licenses  which  the  county  clerk  issued, 
should  be  a  State  tax.  [See  the  7th  section  of  the  act.]  The 
act  operated  from  its  passage,  and  it  can  make  no  difference  that 
the  clerk,  at  the  time  he  received  the  money,  did  not  know  that 
the  law  had  passed.  He  is  the  proper  person  to  issue  the  license, 
and  receive  the  money;  and  is  required  by  law  to  pay  the  money 
over  to  the  collector  for  the  purpose  of  being  paid  into  the  State 
treasury.  [Clay's  Dig.  571,  §  75,  76.]  .For  the  amount,  there- 
fore, received  on  the  fifty-three  licenses,  he  is  not  responsible  to 
the  county  treasurer. 

The  sum  received  on  the  seventeen  licenses,  by  the  verbal  di- 
rection of  the  commissioner's  court,  stands  upon  a  different  foot- 
ing; and  to  that,  the  law  laid  down  at  the  commencement  of  this 
opinion,  does  apply. 

The  15th  section  of  the  revenue  act  of  February  last,  author- 
izes the  commissioners'  court  to  levy  a  tax,  for  county  purposes, 
on  the  subjects  of  State  taxation,  not  to  exceed  thirty  per  centum 
on  the  amount.  It  cannot  be  pretended,  that  the  mere  verbal  di- 
rection of  the  court  to  the  clerk  to  collect  thirty  per  centum  on 
licenses  issued  by  him  for  county  purposes,  is  the  levy  of  a  tax. 
The  amount  to  be  assessed  is  discretionary  with  the  court;  and 
until  the  amount  to  be  demanded  on  the  State  tax  is  recorded  on 
the  minutes  of  the  court,  the  tax  is  not  levied,  and  there  is  no 

\^ warrant  in  law  for  exacting  it  from  the  citizen.     But  although 

collected  without  legal  authority,  it  was  received  by  the  clerk  in 
virtue  of  power  derived  from  the  commissioners'  court;  and  as  it 
does  not  appear  to  have  been  demanded  from  him  by  those  from 
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whom  it  was  received,  he  cannot  refuse  U)  p^yit  Qver  tohi?  {irii^ 
cipal,  by  whose  authority  he  received  it.  ,  '   ,   ..^     ,,.a- 

It  results  from  the  view  here  taken,  that,  the  court  below  enrtecl 
in'  it5  judgment,  that  the  entire  amount^ould  be  recovered  by  the 
county  treasurer;- and  its  judgment  is,  therefofe,  reversed,  and  the 
cause  remanded. 


HARTWELL  AND  WILKINS  v.  BLOCKER. 

1.  A  bill  in  equity  must  W  certain,  to'a  common-  intent,  in  respect  to  ihe  case 

.  iotended  to  be  made  b^  it;  and  the  allegations  in  aid  thereof ;  and  if  one  who 
if  not  the  mortgagee,  files  a  bill  for  the  foreclo^nrci)f  a  mortgage  intended  to 
secure  several  promiesory  notes  payable  to  differpnt  persons,  he  mast  distinctly 
•tate  that  be  is  the  assignee  of  all  or  such  of  the  notes  as  he  claimed,  so  that 
bis  right  to  sue,  and  the  charficter  io  which  be  sues,  maybe  seen.. 

8.  Where  the  maker  of  promissory  notes,  payable  to  his  own  order,  executes  a 
martgagfe  to  a  third  person  to  secure  their  paymct)t,  be  thereby  admits  that 
they  are  valid  securities  for  the  payment  of  nohey'in  the  hands  of  the  mort- 
gagee, whether  regularly  indorsed  or  not.*  *        •'' 

S.  Where  a  mortgage  is  executed  to  secure'  notes  falling  due  at  different  periods, 
ifa  bill  is  filed  by  the  holder  of'the  last  that  matures,  it  shoold  be  stated  whe. 
ther  those  first  payable  were  unsatisfied,  and  their  proprietors  made  parties,  if 
known.  '^  _         ' 

4.  Semble  :  where  a  bill  is  defective  for  uncertainty,  but  the  objection  was  not 
made  in  the  primary  court,  an  appellate  court,  in  reversing  the  decree,  will  di- 
rect each  party  to  pay  his  own  costs. 

W»iT  of  CBror  to  the  Court  of  Chancery  sitting  at  Mobile. 

On  the  27lh  of  February',  1843,  the  defendant  in  error  filed  his 
bill,  setting  forth  that  on  the  eighteenth  of  August,  1836,  Eleazer 
Hartwell  and  John  Hartwell  were  indebted  to  AUner  S.  Lips- 
comb and  George  W.  Owen,  since  dcceascd,.in  the  sum  of  sixteen 
hundred  and  five  dollars,  by  six  promissory  notes,  (particularly 
described,)  for  different  sums,  payable  at  different  times  at  the 
Planters'  and  Merchants'  Bank  of  Mobile.  In  order  to  secure 
the  payment  of  these  several  notes,  Eleazar  and  John  Hartwell 


.583  ALABAMA. 


Jlajtwiell  and  Wiljcins  v.  Blocker. 


conveyed  five  tracts  of  kind  situate  in  Mobile  county,  containing 
ten  acres  each;  conditioned  that  the  same  should  be  void  if  the 
notes  should,  bfe  pafd  a^ccording  to  their  tenor  and  effect.  The 
bill  alleges,  that  the  notes 'are  due  and  unpaid;  and  recites,  that 
the  complainant  is  the  assignee  of  Abner  S.  Lipscomb  and  Louisa 
S.  Owen,  the  administratrix  of  George  W.  Owen^  deceased;  and 
that  Eleaza.r  Hartwcll,  by  deed  bearing  date  the  26th  of  July, 
1838,  conveyed  his  interest  in  the  lands  in  question  to  John 
Hartwell. 

.  John  Hartwell  and.  Joslah  Wilkins,  who,  it  is  alleged,  holds  un- 
der him,  are  made  defehdant-s.  The  bill  concludes  with  a  prayer 
that  an  account  ma;y  be,  taken,  die  eq.uity  of  redemption  in  the 
mortgaged  premises  foreclosed,  and  the  lands  sold;  &c.  Fur- 
ther, that  process-of  subpoena  may  issue,  &c.    •        ' 

Subpoena  issued  on  the  1st  March,  18^3,  was  executed  on  Wil- 
kins  on  the  2d,  and.  on  Hartw^ell  on  th.e  3d  of  the  sa/iie  month; 
and  on  4th  of  April  there.after,* a. decree  pro'eonfesso  Was  entered 
against  the  defendants.  Thereupon,  .the  notes'  and  mortgage, 
being  produced  and  proved  to  the  court,  were^  with  the  bill,  re- 
ferred to  the  master  to  ascertain.,  the  amount  due.anfl  owing  to 
the  complainant;  and  report  accordingly- at  the  then  term  of  the 
court.  The  master  reported,  "that  on  examination  of  the  mort- 
gage, bill  and  notes,  he  finds-due  as  follows,  to  wit:  on  the  18th 
August,  1837,  a  note  for "^356*34;  on  the  18th  February,  1838,  a 
note  for  $368  "34;  with  interest  on  the  said  notes  from  the  times 
when  they  respectively  fell  due."  .  _  . 

On  the  11th  of  April,  1843,' during 'the"  same  term,  a  motion 
•was  made  for  the  confirmation  of  the  report  and  a  decree  for  the 
sale  of  the  mortgaged  premises.  Thereupon,  reciting  that  it  was 
shown  to  the  court,  tha:t  the.  parties  have  had  two  days'  notice  of 
the  contents  of  the  report;  that  no  exceptions  were  filed,  and  no 
objection  made,  it  was  decreed  that  the  report  be  in  "all  things 
confirmed;  that  the  defendants  pay  into  the  hands  of  the  register, 
within  sixty  days,  the  amount  reported  due,  with  interest  and 
costs  of  suit:  in  default  therof,  the  master  proceed  to  sell  the  pro- 
perty described  in  complainant's  bill  and  mortgage,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  decree,  in  separte  par- 
cels or  entire,  as  may  best  promote  the  defendant's  interest,  at 
public  auction,  in  front  of  the  courthouse  of  Mobile  county,  under 
the  same  rules  and  regulations  that  govern  sheriffs  in  making 
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sales  of  fike  property  under  execiution.  Further,  that  he  give 
public  notice  once  a  week  for  tliirty  cfays  previous  thereto,  by 
publication  in  some  novvspaper  printed  in  the  city  of  Mobile;  and 
also,  by  posting  notice  on  the  door  of  the  courthouse  of  the  county,* 
The  master  was  directed  to  report  his  proceedings  to  the  next 
term  of  the  court. 

At  a  further  day  of  the  same  term,  the  defendants  moved  to  set- 
aside  the  report  and  order  of  reference,  on  the  ground  that  Eleazar 
Hartwell  had  riot  been  made  party  to  tJi,e  suit.  But  the  chancellor  . 
was  of  opinion,  that  as  he  had  made  an  absolute  assignment  of 
his  interest  in  the  mortgaged  property,  tliere  was  no  necessity  for 
making  him  a  party;  ^nd  accordingly  he  overruled  the  motion. 

G.  N.  Stewart,  for  the  plaintiff  in  error,  made  the  following 
points:  .      "        .  . 

1.  It  is  not  expressly  charged  that  the  complainant  is  the  as-- 
signee  of  the  notes  arid  mortgage.  Gut  there  is  a  mere  general  re^  ; 
cital  of  the  fact;  and  even  this  is^ot  sustained  by  proof.     [Sto- 
ry's Eq.  Plead.  205.]   . 

2.  The  administratrix'  of  Gfeorge  W.  Owen,  could  not  assign 
the  notes  and  mortgage;  upon  his  death,  his  heirs  acquired  rights 
in  the  lands  in  question.  [Story's  Eq.  Plead.  184,  §  201.]  Be- 
sides, the  duty  of  the  personal,  representative  is  .to  collect,  not  to 
assign  debts  due  to  the  decedent's,  estate. 

3.  The  notes  are  described  in  the  bill  as  having  been  made 
payable  to  the  order  of  the  makers  and  others,  but  it  is  not  alleged 
or  proved,  that  they  were  ever  indorsed,  so  as  to  make  them  de- 
mandable.  .    *  • 

4.  The  bill  is  inconsistent  in  statihg  that  Eleazar  and  John 
Hartwell  made  a  mortgage  to  the  Cornpldinant,  when  the  mort- 
gage recited  appears  to  have  been  niade  to  Lipscomb  and 
Owen. 

5.  The  wjiole  debt  does  not  appear  to'  have  been  before  the 
court,  although  the  bill  alleges  that  all  the  notes  are  unpaid;  nor 
does  it  appear  that  the  original  mortgage  was  produced. 

6.  The  report  of  the  master  was  confirmed  at  the  same  term 
at  which  it  was  made,  without  allowing  time  to  except 

7.  It  is  not  charged  that  the  mortgage  was  recorded,  nor  does 
the  proof  show  that  it  wag  within  the  time  prescribed  by  law,  so 
that  it  does  not  appear  that  the  complainant  may  proceed  against 
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Wilkins;  and  in  fact,  no  sufficient  reason  is  perceived  for  having 
made  him  a  party:  '  \       '  '' .,'  '  ^'  '..     ;/';, 

8.  The  decree  should  not  have  left  it  to  th6  discretion  of  thtf 
.master  to  sell  the  property  all  together,  or  in  separate  lots. 

9.  E.  Hartwell  should  have  been  made  a  party.  He  was  a 
mortgagor,  and  no  deed  assigning  his  interest,  appears  to  have 
been  produced.  [Cuillum  v.  Batre,  2  Ala,  Rep.  415;  Clay's  Dig. 
355,  §  65.]        -.   ..  ■  '   '■       '.:■•'.    . -' . -^  .  :.  • /^v>v 

P.  Phillips,  for  the  defendant.  The  statement,  that  the  raorU 
gage  was  made  to  the  complainant,  is  a  mere  clerical  misprision^ 
The  exhibit  shows  that  Lipscomb  and  Owen  were  the  mortga* 
gees.  Eleazar  having  conveyed  his  Interest  in  the  premises  to 
John  Hartwell  by  deed,  he  was  an  unnecessary  party. 

As  to  ,the  propriety  of  making  Wilkins-  a  party,  some  of  the 
notes  were  payable  to  him,  and  he  held  the  mortgaged  premises 
under  his  co-defendant;  these  facts,  it  is  conceived,  made  him  a 
proper,  if  not  an  indispensable  party. 

The  master  reported  two  notes- to  be  unpaid,  ahd  the  inference 
is,  that  the  complainant  showed  no  title  to  any  others,  or  that  they 
were  paid.     [Redwood  v..  Levert,  9  Porter's  Rep.  79.] 

The  decree  clearly  recites,  that  the  appellants  had  notice 
that  the  master's  report  was  made,  and  that  they  did  not  except 
to  it.  As  to  the  decree  being  rendered  in  the  alternative,  and  in- 
vesting the  master  with  discretion  in  the  sale,  this  is  authorized 
by  Cullum  v.  Batre,  [2  Ala.  Rep.  415.] 

The  motion  to  set  aside  the  decree  because  Eleazar  HartweU 
was'madea  defendant,  shows  that  the  appellants  were  in  couft* 
They  should  then  have  made  their  objections,  and  cannot  now  be 
permitted  to  interpose  mei'e  technical  exceptions  to  the  proceed- 
ings below. 

COLLIER,  C.  J. — It  was  said  by  Lord  Hardwickis,  that  in 
pleading,  "there  must  be  the  same  strictness  in  equity  as  at  law.** 
[2  Atk.  Rep.  632.]  But  Mr.  Justice  Story  says,  "however  true 
this  may  be  as  to  a  plea  in  equity,  technically  so  called,  it  can 
hardly  be  affirmed  to  be  true  in  the  framing  of  bills  or  answers, 
in  respect  to  which  more  liberality  prevails.  And  it  may,  per- 
(bap^,  be  correctly  affirmed,  that  certainty  to  a  common  \nXeai  is 
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the  most  thaf  the  rOles  of  equity  ordinarily  require  Hi  pleadings 
for  any  purpose."     [Eq.  Plead.  206.J 

Uncertaintym  a  bill,  it  is  said,  may  arise  in  various  ways:  1. 
In  the  case  intended  to  bamadc  by  the  bill.  2.  Though  the  case 
intended  to  be  made  be  certain,  yetthe  allegations  of  the  bill  may 
be  vague  and  gcneraK  3;  Some  of  the  material  facts  may  be 
stated  with  sufficient  certainty,  and  others  again  with  so  much 
indistinctness  or  incompleteness  as  to  their  nature,  extent,  date, 
or  other  essential  requisites,  as  to  render  inefficient  those  with 
which  they  are  cx)nnected,  or  upon  which  they  depend.  [Story's 
Eq.  Plead.  207,  et  post,  and  cases  there  cited.]  In  Cresset  v. 
Milton,  [1  Ves.  jr.  Rep.  449,J  the  bill  was  brought  to  per[)etuate 
aright  of  common  and  way;  the  allegation  was,  that  the  tenants, 
owners  and  occupiers  of  certain  larfds  of  a  manor,  "m  right 
thereof  or  otherwise"  from,.&c.,had  and,  of  right  ought  to  have 
common  of  pasture,  &c.  The  bill  vvas  held  bad  on  demun-er; 
for  "it  was  not  set  forth  as  common  appendant,  or  as  common 
appurtenant,  but  as  that,  "or  otherwise,"  which  was  no  specifica- 
tion at  all,  and  left  any  sort  of  right  open  to  proof  So,  in  Jones 
V.  Jones,  [3  Meriv.  RGp.  160,]  which  was  a  bill  by  an  heir  at  law 
to  restrain  the  defendant  fi-om  setting  up  an  outstanding  term, 
&c.;  but  as  there  was  no  av6rment  gf  any  outstanding  terms,  it 
was  held  bad  on  demurrer.  Arid  where  a  bill  sought  a  general 
account  upon  a  charge  of  fraud,  it  is  not  sufficient  to  make  such 
charge  in  general  terms;  but  it  should  point  out  particular  acts 
of  fraud.  [Palmer  v.  Mure,  2  Dick.  Rep.  489.]  But  the  com- 
plainant is  npt  bound  to  state  all  the  minute  facts;  the  general 
statement  of  a  precise  fact  is  usually  sufficient.  The  circum- 
stances which  confirm  or  establish  if,  more  properly  constitute 
matters  of  proof  than  of  allegation.     [Story's  Eq.  Plead.  212.] 

In  the  present  case,  the  complainant  describes  himself  as  the 
assignee  of  A.  S.  Lipscomb  and  the  administratrix  of  G.  W. 
Owen,  deceased;  and  after  describing  the  date,  and  amount  in- 
tended to  be  secured  by  a  mortgage  to  L.  and  the  intestate,  the 
bill  continues,  "whose  interest  has  been  legally  transferred  and 
assigned  over  unto  your  orator,  that  certain  part  or  parcel,  situ- 
ate," &c.,  (here  follows  a  description  of  the  mortgaged  premises.) 
The  notes  are  described  as  bearing  even  date  with  the  mortgage, 
payable  some  of  them  to  the  order  of  the  defendant  VVilkins,  the 
others  to  the  order  of  the  makers;  and  all  of  them  for  unequal 
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sums,  payable  and  negotiable  at  the  rPkuitef^' arid  Mcreha^tite' 
Bank  of  Mobile.  It  is  charged,  that  altbough  the  notes  have  since 
been  due  and  payable,  yet  tl>e  mortgagors  have  failed  and  re- 
fused to  pay  the  same,  "whereby  the  legal  estate  to  th6  said  pre- 
mises has  becoriie  absolute  in  your  orator/'.'  *In  all  this,  there  is 
no  allegation  that  the  Complainant  is  the  assignee  of  the  notes,  or 
either  of  them;  the  inference  that  such  istlie  fact,  is  not  necessary 
and  direct.  It  may'or  may  ncit  be  so.  If  <the  terms  in  which  the 
case  is  attempted,  to  Be  stated,  are  to' be  understood  as  having 
been  employed  according  to  their.apprcJpriate  use;  and  with  their 
lisual  meaning,  they  rather  show  that  tha  coniplajnant  is  the  as- 
signee of  the  mortgage  than  the 'notes.  Arid  it  is  "not. only  not 
alleged  that  the  complainant  was  the  assignee  of  all  the  notes;  but 
it  is  not  stated  that  if  either  or  "any  of  thein  Was  assigned  to  bini, 
which  it  is.  •.  '   •     ,  '^  •      i       .  ■ 

It  may  be  true,  that  the'  moVtgage  nia^y  have  beec  assigned  to 
the  complainant  by  the  mortgagees,  yet"  this  _waul(J  not  authorize 
him  to  file  a  bill  for  a  foreclosure.  In  Doe  ex  dem.  Duvafs  heirs 
V.  McLoskey,  [1  Ala.  Rop.  jX.  S-  708^]  it  was  determined,  that  a 
mortgagee  cannot  assign'  the  r?ght,  to-thie-  mortgaged  property 
without  also  assigning  the  debt  to  tvhich  it  is  an  incident,  yet  it 
seems  he  may  relinquish,  by  contract,  the  possession  of  the  mort- 
gaged premises  to  a  third  person  until  the  debt  is  paid,  . 

Without  amplifying  the  point,  it  sufficiently  appears  from  what 
has  been  said,  that  the  bill  is  obnoxious  to  the  objection  of  uncer- 
tainty. That  even  if  the  case  intended  to  be  made  by  the  .bill  is 
certain,  the  allegations  are  .tpo  vagufe  and  genere^  to  authorize  a 
courtofequity  to  entertain  it.  .•  •  '  "    " 

Although  some  of  the  'notes  are  payable  to  the  order  of  the 
,  makers,  and  do  not,  upon  their  face,  import  a  promise  to  pay  any 
one,  yet  the  mortgage  is  an  acknowle4gment  that  they  were  the 
property  of  the  mortgagecs^that  the  mortgagors  were  bound  to 
pay  them;  and  in  order  to  their  security,  conveys  the  land  de- 
scribed in  it.  This  is  quite  sufficient  to  show,  that  the  notes  have 
been  transferred  by  the  maker,  whether  by  writing,  or  mere  de- 
livery is  wholly  immaterial  in  the  present  case.  True,  in  order 
to  maintain  an  action  at  law  upon  them,'  the  plnintiff  should  show 
a  regular  transfer;  but  it  is  competent  for  the  holder  to  entertain 
a  suit  in  equity,  though  they  were  transferred  by  delivery  only. 

The  bill  should  state  of  which  of  the  notes  the  complainant  is 
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thtepr'opHetDnif''ahy.*oiKS'pfthcrij  ini»turihg  before  those  beholds 
is  pgid,  6r  <)Ut6t£U^ding',  lin^id,  the  fact  shonld  be  stated,  and  the 
holder  made  a  party..  In  respect  to.suljsequent  incumbrancere> 
^though  they  arc  pi'oper,  j-et  t-ljey  are  not  mdispensable  parties. 
[Jvidsoh  V.  EmanueUti<,;al.  l-Al'a.  Rep,  N.  S.  598;  Gullum.etah 
V.  Batre's  cj*r8<2  Ala;'Rep.'4l5.i  ,  ' 

•  In  respect  to  the  pth^i'lrgUestions  pnade  by  the.  plaintiffs  iaet- 
ror,  it  is  linnecessTny  riOrw  to  cJ^oslder  tlieni-  They  are  mere 
Questions  of  pi"qc^tlc6j  about  wfcicii  it  is  not  probable  that  any  con- 
troversy will  ai'ise'ih,thft.uhcripr  'progress  of  the  cause;  especial- 
ly if  the  dtecisJons  s*:q:  jiUyehigi^^pTtJi^o'  i^ade  touching  the  interest 
of  surviving  payees^  thepo'vrersibf  "executors  and  administrators, 
parties  in  equity,  the  ijpgistration  of  "deeds,  tarid  the  duties  of  mas- 
ters in  cl>ancery,  arc  consulted;   .  . 

It  follo^'s  fi-qm  vvb^ii  lias  bees.  ;^id,' that  the  decree  of  the  court 
of  chcincery  mijst  li,f?"ie«cr.sed,';aijd  the  cause  remanded.  But 
inasmuch,  as  ho  objcctioil  to  the  frame  of  the  bill  was  taken  in  the 
primary  court,  tlie- defendant  in  error  will  not  be  taxed  with  the 
entire  costs;  each,  pextj^  will-pa}?  their  own  costs  hi  this  court 


HARRELL  v.  ii\f4.RT{N,  PLIJASANTS  &  CO. 

1.  Evidence  .is  admissible  to  show  nhcn  in  fact  an  execution  issuod,  either  by 
proving  tliat  the- cjcrk  made  a  tni$lakc  in  the  teste  of  ib&writ,  or  that  it  has 
•ubiequentiy  been  alle'rcd. 

2.  A  writ  X)( fieri  /aciq«>does  not  become  a  record  ,of  the  court  ontil  it  has  been 
retarned  by  th^  sberifi*. 

Error  to  the  Circuit  Court  of  Madison.  *  t 

This  Was  a  motion  in  the  court  below,  to  quash  an  execution, 
because,  though  issued  more  than  three  days  before  the  then  next 
succeeding  term  of  the  circuit  court,  it  was  made  returnable  to 
the  second  term  after. 

Upon  the  trial  of  the  motion,  the  clerk  proved  that  he  issued 
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the  execution  on  the  23d  Nov.  1841,  and  that  it  was  dated  of  that 
date,  and  not  the  23d  Sept.  1841,  as  k  now  appeal's,  the  word 
Sept.  being  written  oyer  an  erasure.  /,  . 

The  sheriff'  proved  that  the  previous  execution  ha^  remained 
in  his  hands  until  the  23d  November,  1841,  when  he  returned  it 
to  the  clerk,  and  that  he  stood  by  him  until  he  issued  the  execu- 
tion, to  quash  which  this  mofion  is  made.  Tf^t  when  he,  as 
sheriff,  levied  and  returned  the  last  execution,  it  was  not  altered. 
He  also  stated  it  as  his  belief,  that  the  execution  M'as  issued  on 
the  same  day  that  another  which  he  mentioned  was  quashed,  but 
that  was  shown  to  be  on  28th  Oct.  1841.  The  entry  on  the  exe- 
cution docket  of  the  clerk,  showed  that  the  execution  was  issued 
on  the  23d  Nov.  1841,  and  he  had  made  a  similar  memorandum 
on  the  previous  execution.  •  :        , 

Two  witnesses  were  introduced^  who  swore  that  they  were 
acquainted  with  the  hand  writjng  of  the  clerjk,  and,  that  they  be- 
lieved the  word  "Sept.^'  was  in  the  hand  writing  of  the  clerk. 

The  defendant  moved  to  exclude  the  testimony  of  the  clerk  and 
sheriff,  which  motion  the  court  rejected,  and  he  excepted  and 
overruled  the  motion  to  quash  the  execution.  •/•    ,.     -.  ,. 

The  assignments  of  error  are,  ..  "..,  /  /•  ••  '         .    • 

1.  In  the  admission  of  the  testimony.  ■..   *•   .      *    ■     *.  •  •* 

2.  In  overruling  the  motion. .,       •       ' '.  ■  ■  ^   ■ .'    ''  •."••■ 

MooRE,  for  the  plaintiff  in  error — cited  1  Ala.  Rep,  104;  id.  6S0, 

Robinson,,  contra.  [5  B.  &  C.  149;  Peake's  C.  209;  3  Star- 
Ide's  C,  138;  2  Stewart's  R.  492.].  .     .^  '     .,       "      • 

ORMOND,  J. — We  think  it  very  clear,  that  the  court  did  not 
err  in  receiving  testimony  to  show  when  the  execution  in  fact  is- 
sued. If  the  clerk,  by  mistake,  should  teste  the  writ  improperly, 
or  the  date  should  be  afterwards  altered,  the  court  has  the  power 
to  correct  it. 

'  A  writ  of  fieri  facias  does  not  become  a  record  of  the  court 
until  it  has  been  returned  by  the  sherifi)  and  is  as  much  within 
the  control  of  the  court,  as  the  declaration  or  any  other  part  of 
the  cause,  upon  a  question  of  this  character.  The  evidence  is 
very  satisfactory  as  to  the  time  when  the  execution  was  in  fact 
issued  by  tbe  clerk,  and  there  being  no  error  in  the  judgment  of 
the  court,  it  is  therefore  affirmed. 
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'     ■  J.    .*    '     * 

•   '     .      SLEDGE'S  Ai>!«Tis,  ET  al,  v.  CLOPTON. 

1.  C.  delivered  certain  slaTcd  to  S.,  bis  creditor,  tlic  latter  stipulating  that  wKeb 
the  wife  ofC.  would  pay  Wtm.  tbe  debt  intended  tp  be  secured  by  a  pledge  of 
tbs  slaves, 'tbat  be  would  settle  tbem  upon  trustees  LoJ)ef  separate  uhc  :  Ibe 
wife  offered  to. pay  the  ainouat  due  to  S.;  aird  deouiYided  the  slaves  in  obedi. 
•nee  to  his  agreement ;  \fbich  licTefascs  <  Hdd,  thai  the  contract  of  S.  made 
bim  a  trustee>u6  modofnT  iho  wife,  amTthat  the  tender  of  bis  demand  enti' 
tied  her  to  go  into  equity  to  6n(orcc  the  execution  of  the  troot. 

8<  Where  one  pennon  receives  a  conveyance  of  property,  upon  a  verbal  stipala. 
tion  that  be  will  dispose  of  it  absohifoly  or  conditionally  for  the  benefit  of  an- 
other,  he  will  t>e'compclled  to  perform  his  engage(Ucnt. 

3.  Where  the  question  49,  whether  slaves  were  sold  absolutely,  or.delivered  a>  a 
pledge  upon  a  promise  that- when  the  sum'intetided  to  be  secured  was  paid, 
the  person  receiving  tbem  would  settle  them  upoa  the  creditor's  wife,  the  dif* 
fereucc  between  the  debt  and  tbe  value  of  ttie  slaves,  the  failure  to  deny  tbe 
right  to  redeem  when  Hhe  debt  was  tendered,  and  the  deeiaration  of  the  credi- 
tor made  contemporaneously  with  the  reception  of  the  slaves,  that  be  had 
bought  thcoi  far  the  wife,  are  strong  circumslanccs  to  show  that  they  were  not 
purchased  uncoiidilfonally.    .  ' 

4.  I/one  person  receives  property  frofn  another^  under  ^n  agreement  to  settle  it 
on  trustees  fot  the  benefit  of  the  wife'of  tbe  latter,  a  court  of  equity  should  not 
refuse  to  coerce  an  execution  ofthe  troBt,  bcc&tua  tbe  details  of  the  settlement 
cannot  be  ascertained  by  the  most  slriii^enti  proof. 

5.  The  loss  of  a  private  paper  is  suffioiently  shown  so  as  to  admit  secondary  evi. 
deoce  of  its  cobtcnts,  by  proof  that  it  could  not.be  fof^nd  where  it  was  last  seen, 
or  amongst  the  papers  of  those  pcreons  to  wboa>  it  would  most  probably  be  in. 
trusted. 

6.  A  party  who  has  received  property  under  an  agreement  to  transfer  it  to  a  third 
person,  cannot  object  to  perform  his  contract  bceaube  the  party  delivering  it  to 
bim  was  indebted  either  to  himself  or  others. 

7.  TbestatuteoflifnitatioDsof  18U2,  "  For  the  liolitation  of  actions,"  does  not 
begin  to  run  against  a  married  woman,  until  she  becomes  diicoveri;  nor  wjll 
tbe  staleness  of  the  d^maqd  prevent  a  recovery,  where  the  statute  baa  not  com. 
pleted  a  bar.     ••         - 

''   WniT  of  error  to  the  Court  of  Chancery  silting  xit  Mont- 
gomery. '        •    *   •  .     ••.-: 

In  December,  1841,  the  defendant  in  error  filed  her  bill  against 
the  plaintiffs;  and  in  July  1842,  filed  an  amended  bill.  The  alle- 
gations of  both,  so  far  as  it  is  necessary  to  notice  them,  state  that 
the  complainant  in  1812,  in  the  State  of  Georgia,  intermarried 
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\vith'Jamc&  B.jCIoptori,  with  .whom,  sonjic  time  thei^sftei',  she  ve- 
movedio  the  town  of  Mbntgomery,  in  thd-'State'^oi' AJi^bama,— • 
That  shortly  after  the  complainant's  marriage,  her  father  gave  her,' 
by  way'of.ad"vancemenl,  ,two.  fcirrale.^hiVes,  jpamecj  Rose  and 
Scilla;  somfe  time  thereafter,  tile  fohhcif'-'bpVe.k'  female  chifd,. call-' 
ed.CeUcl,-  and  the  latter  tHr.ep'<;hiltfrcn,"to  \vjt,  JImiriah,  Ben  and 
WashingtoH.  ■-  J'elrfAe^i-thatr  ja/n'es.p.-  Ci.opt6B,,:iti'  ^8^8  or  9, 
borrowed  foul*  huhdred/dolJaxs'cf  ■^Jjappeh.^lQidgo,'  ^eipfcstate 
rwho  was  the  hus^andpf  the'6omp]airiaiVt'-souil^;)  and  was  other- 
wise indebted  to/ iwmuitha;.SAjm  of  .thteej  liuiidfed  and  twenty- 
five  dollar^  ,For/tije  vtweHCojd  ,purj^3e  i,X)?'sebUring  the  rcrpay-^ 
"ment  oflhejse.  Several-^ swjlns  ,Qril?oiiey^»an^  majiinga  settbrhetlt 
upon  the  co;hp]ainant,  h6r'hus!;/an1d1Jelivered;the  above  named 
slaves  to  thG  inte9taterti|)on  an*  agreement  that*. lie  sh6uld  retain 
them  in  his  .possession  isntiltjiedebt^cluo  him,  wiis  paid,  arid  that 
thereafter  he  ^voaid  by  .propai'  deeds/ si^ttle  and  convey  Uiem  to 
ispme  pfopei'  person /zn'^J'M^^,  for  the  sole  ntid  5e;parate  use  6f  the 
complainant,  itj  such  mariner  tbt^t  t-liey;^hQiila  lio.tj^e. liable  to^thp 
debts  or  contracts  of  her  JKi^bandv  •...*.';■ '.  :  -  •  .!.-.^  ,•■■  i '  ••'". 
,  It  is  alleged,  that  the  -slaves  in-  qucsti;on  w^ere  'tvorth,  at  the.  time 
of  this  transaction,  between  fifteen  hiTndrjed  .'and  twp  thousand 
dollars;  and  that  the  inte^tatcj -when  they  wci*e  placed  Jn  hi§  pos- 
session, executed  a  writing,- which  he  delivered, to  one  Livingston, 
the  son-in-law  of  the  complainant  ^nd  her  deceased  husband  for 
safe  keeping,  but  which  js  lost  or  mislaid,  so  that  it  Cannot  now 
be  produced-.  By  that  Writing,  the  -intestate  actmowledged  that 
he  held  the  slaves  for  the  complainant,,  and  that  he  would  con- 
vey them  to  trustees  for  her.  sol?  arjd  separate  use,  so  soon  ixs  he 
was  paid  the  sum  ofsev-'cnhundi'ed  and  twenty-five  dollars  due, 
as  above  stated. .  '  '    '.  '  ..'■.■" 

The  bill  charges,  fliat  about  the  yeai'  1830  of  '81,  the  com* 
plainant  in  company  with  a  friend  and  relative,  called  on  the  in- 
testate and  oiETercd  to  pay  him  the  sum  for'  which  he  held  the 
slaves  in  pledge,  together  with  interest  thereon,  and  requested 
,  that  he  would  convey  the  same  to  trustees  for  her  sole  and  se- 
parate use,  according  to  the  terms  of  his  agreement.  But  with- 
out denying  that  he  held  the  slaves,  on  the  terms  and  for  the  pur- 
poses alleged,,  the  intestate  declined  a  compliance  with  the  com- 
plainant's request,  assigning  as  reasons;  that  the  complainant  had 
borrowed  the  money  from  the  friend  who  accompanied  her,  and 
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that  he  had  as  wiell  retain  the  posscs«k)n  as  the  IVFcnd  in  "whose 
hdtads  shcwQuki  place  themi  and  bei^g  assured  that  he  was  mis- 
taken as  to  the  source  whence  she  Had  obfairtctf  the  inomey,  then 
he  objected^  because  hcrtiusband  Qwed  bim  othcy  rfebls.   " 

It  iaalso  stated,  that  qH  the-slaves,  ^vith  the  pxception  of  Han- 
nah, still  remain  inthe-p6s6css!on  ot'the  intestate's  administratoji^; 
that  Hannah  was  loaned  "by  intcstato  to  Ltician  Pinkston,  who, 
had  intermarried  with  his  daugfiter,  Pamela.  That  at  the  time  she 
was  deliverbd  by  flife  intestate  to  hissofa-m-law,  the  latter  was  i^ 
formedof  the  circmtvstanccs  under  wliich his  fafhcr-in-law held  her. 
The'  bill  avers  thai  the  complainant's  husfbanddied  in  Septem- 
•ber,  1836,  intestate  and  ve^y  poois-sofhat  np  administrator,  of  his 
estate  has  been  appoin{ed;lhat  CfaiappellSiedge  died  in  1841,  and 
his  administrators  have  advertised  theslfives  (with  the  exception 
of  Hannah),  fpr  sale,  in  ord^r  to  make  distribution  oi  the  estate 
among  those  entitled  thbrefo.  ..That  the  biro  of  the  slaves  fropn 
the  time  of  thc*tendera1id  demand  by  the  con>plainant,  up  to  the 
time  of  the  death  o/^ledgCi  -Was  more  tha«  safficient  to  satisfy 
the  sum,  fca*  the  p;\yment  oV  \N*hich,  they  were  inlended  as-  a  se- 
curity. The  adtninrstratbi^  and*  Pinkston  \&nd  wife  are  made 
defendants;  aj^dtfie  bill  prayatbuftho- spTe  hy  the  administrators 
be  injoined,  that  an  'appountbia "taken,  and  tha4.the  complainant 
be  permitted  to.^dceu)  the  gMvcg,  6z;c.anct  that  they  Be  settled 
on  her  as  contemplated  by  thc",ajl*eemenrbeftween  her  husband 
and  Sledge,  (Sec.  ■* _  '  .. 

The  admmisti*ators  iu  their^answqi-,  deny  .any  1vno^viedge  of  a 
a  mortgage  or  cooditional  Sale  ^f  the  slaVcfito  their  intestate  as 
aHeged  by  the  complainant — ^know  ^notiiin^  of*  any  writing  hav- 
ing been  executed  by  the.ir-mtestatef  when. he  acquired  the  pos- 
session of  the  slaves,  or  -at  •  any  dlhcr  time— tb6y  Jiad  believed, 
and  still  do  believe  that  the  complainant's  •husband  made  an  ab- 
solute sale  of  the  slaves  to.  theh-  intestate;  and  hisist  that  the  se- 
veral matters  alleged,  shallbe  proved.       • '     •  «      .     •.  ■; " 

Pinkston' and  wife  answer,  that  they  beliejt'e*  tliat  Sledge  whs 
the  owner  of  Hahnah,  under-  a  pui'chase  from  the  complainant's 
husband,  for  a  full  and  fair  consideration;  and  that  hft  gave  her  to 
them  shortly  after  their  intermarriage,  and  iv hen  (hey  were  en- 
tirely ignorant  of  any  claim  by  the  complainant  or  any  ontelsfe. 

All  the  defendants  in  their  answer,  insist  upon  the  statute  of 
limitations,  and  also  claim  the  benefit  of  a  demurrer. 
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,  To.  show  that  the  cpmplainant's  husband  was  indebted  to  the 
intestate,  the  administrators  exhibited  with  their  answer  a  deed  of 
trust,  from  which  it  appears  'that  he  owed  by  promissory  notes, 
bearing.date  the  20th  January,  1830,  a  sum  of  money  from  seven 
to  eleven-hundred  dollars;  which  was  attempted  to  be  secured  by 
a  transfer  of  property  other  than  the  slaves  in  controversy. 

•  Benjamin  F.  Tarver,  a  witness  for  the  complainants,  states^ 
that  eleven,  twelve  or  thirteen  years  ago,  he  accompanied  her  (by 
her  request)  to  the  house  of  Chappell  Sledge,  when  she  offered  to 
pay  him  seven  hundred  and  twenty-five  ^dollars,  with  interest 
thereon,  (if  he  desir.ed  if,)  and  demanded  of  hira  four  or  five  ile- 
groesj  the  precise  number,  with  theii  names  and  descriptrons  npt 
remembered.  The  complainant  stated  to  Mr  Sledge,  that  she 
had.  come  to  redeem  certain  negroes  which  he  held,  and  for 
vvhich  she  tendered  the  money.  Mr  S.  replied  to  the  demand, 
that  if  she  got  the  negroes  back,  they  would  have  to  be  made  over 
t6  someone  fpr  her,  and  that  he-  had  as  'well  keep  fhetn  as  any 
one  else.  Witness  docs  not  remember  that  Mr  S.  claimed  the 
negroes  as  his  own,  whether  he  admitted  a  trust  for  the  com- 
plainant, or  denied,  tjje  right  to'  re-puvchaSe  or  redeeip  tliem.— 
He  does  not  remember  that  the  complafnant  asked  permission  to 
re-purchase  the  negroes  as  a  favor,  because  .they  had  been  de- 
rived frohfi  her  father,  nor  has  be  any  recollection  that  any  thing 
was  said  of  a  writing  executed  by  Mr  Sledge^^he  has  no  know- 
ledge of  such  a  writing. 

Waldegrove  Clepton,  a  "witness  for  the  Complainant,  testifies, 
that  he  is  her  son,  that  his  father  owned  and  had  possession  of  the 
slaves  in  question,  and  that  they  were  placed  in  Sledge's  posses- 
sion in  virtue  ofsome  instrument  which. was  drawn  .up'by  T.  W. 
Livingston,  a  son-in-law  of  complainfintk  Witness  has  all  the  pa- 
pers belonging  to  his  father's  estate  in  his  possession,  and  has 
searched  among  them  foF  the  instrument  referred  to.  He  saw 
Sledge  execute  the  writing,  and' Livingston  fold  it  up  and  lay 
it  on  the  table  by  which  he  sat.  Witness  heard  only  a  portion 
of  the  writing  read,  and  that  related  to  a  poney  (which  he  claim- 
ed) and  the  negroes  in  question — it  provided  that  Sledge  should 
retain  the  property  mentioned  in  it,  until  the  complainant  paid  the 
money  due  him,  when  he  was  to  mak,e  it  over  to  her.  Mr 
Sledge  informed  the  complainant  on  the  evening  of  the  day 
the  instrument  was  executed,  or  on  the  next  day,  that  he 
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had^let-  her  husband  have  mon^,  and  would  ^ke  the  ne- 
groes, in  question,  and  when  she  paid  him,  she  could  have  them;.  * 
and  desfired  her,  if  slie  had  any  objections,  to  make  it  known, 
and  he  would  not  take  them  away.  The  negroes  were  crying  as 
they  were  about  to  leave,  and  Mr  Sledge  said  to  them,  that  they 
need  not  be  disturbed,  for  complainant  would  make  the  nionoy 
and  bring  them  back.  Witness  was  born  on  the  first  of  January, 
1818,  and  the  transaction  to  which  he  refers,  took  place  iji  the 
spring  or  fall  of  1829.  At  the  time  the  writing  was  executed, 
witness'  father,  Mr  Sledge,  T.  W^.  Livingston  and  John  S.  Bai- 
ley were  {JO-esent^-^Mrs  Mitchell  and  Mrs*  Lees  came  into  the 
room,  the  former  merely  pqssed  through,  the  latter  stopped  for  a 
fcw  moments. 

Mrs  Virginia  Lees  testifies  to  the  transaction  substantially,  as 
does  the  last  witness,  and  states,  that  seven  hundred  and  twenty- 
five  dollars  was  the  sum  to  be  paid  by  the  complainant  to  Mr 
Sledge,  before  the  slaves  were  to  be  given  up  by  him.  Witness 
states  further,  that  about  eigliteen  months  after  the  negroes  were 
delivered  to  Mr  S.  the  complainant  said  to  him,  that  in  a  short 
time  she  thought  she  would  be  "able  to  raise  the  money  he  let  her 
husband  have,  and  supposed  he  would  give  up  thenegroes;  to 
which  he  replied,  whenever  you  pjiy  me  the  money  you  shall 
have  the  negroes.  Witness  is  a  daughter  of  the  complainant, 
and  was  the  wife  of  T.  Wt  Livingston,  who  is  dead — hyd  all  his 
papers  for  four  or  five'  years,  when  she  burned  them — does  not 
know  that  tbcr  wrrting  Signed  by  Mr.  Sledge,  was  among  them; 
though  she  saw  it  in  her.  deceased  husband's  hands,  after  it  was 
executed;  but  whether  delivered  to  him  for  safe  keeping,  she 
cannot  say. 

Mrs  Mflfy  Mitchell  was  present  when  the  transaction  be- 
tween complainant's  husband  and  Mr  Sledge,  was  being  con- 
summated, and  very  fully  sustains  Mrs.  Lees  in  every  thing  that 
she  says  in  relation  to  it,  aud^also  repeats  the  subsequent  conver- 
sation between  the  complainant  and  Mr  Sledge.  This  witness 
is  silent  as  to  the  writing  refoired  toby  those,  who  preceded  her. 

The  second  and  third  witnesses  prove  the  death  of  the  com- 
plainant's husband  and  Mr  Sledge,  at  the  time  alleged,  and  they 
and  Mrs  Mitchell  all  slate,  that  Britton  D.  Harris  was  not  j)re- 
sent  when  the  agreement  was  completed.  The  two  former  also 
testify,  that  the  writing  \Vliich  they  saw  executed,  and  heard  read 
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in  part,  was  not  a-  deed  to  either  Sledge  or  Ross,  in  trust  for  com- 
J>lainant  or  any  one  else. 

Justus  Wyman  testifies,  that  in  1829  Or  '29,  he  was  endeavor- 
ing to  induce  Chappell  Sledge  to  secure  or  pay  an  indebtedness 
of  Clopton  to  him,  but  he  refused-  to  do  so.  Sledge  said"  that  he 
had  been  advancing  or  paying  nQoney  to  Clopton  on  account  of 
negroes,  and  had  advance'd  to  the  extent  of  their  value.  He  does 
not  remember  that  he  said  that  he  bought  them,  or  any  thing 
•about  settling  them  on  complainant,  so  that  they  could  liot  be  sold 
for  Clopton's  debts.  ,        '  ^ 

Wm.  A.  Campbell  states,  that  in  1828  or '29,  he  had  a  conver- 
sation with  Sledge,  in  which  he  said  he  had  to  buy  the  negroes 
of  Dr.  Clopton,  for  the  benefit  of  the  complainant.  He  did  not 
state  th^  terms  and  conditions — mentioned  a  woman  and  children, 
but  did  not  ^tate  what  woman  or  children,  or  how  many  chil- 
dren.  s-  •        . 

John  L.  Mitchell,  from  a  vague  and  indistinct  recollection  of 
Ihe  value  of  slaves  in  1828  and  '29,  expressed  his  opinion  of  the' 
Value  of  the  slaves  in  question;  according  to  the  best  of  his  recol- 
lection, they  were  worth  about  two  thousand  dollars.     These  are 
the  only  witnesses  examined  at  the  instance  of  the  complainant. 

Britton  D.  Harris,  a  witness  for  the  defendants,  states,  that  he 
is  the  half  uncle  of  the  complainant  by  consanguinity— knows  all 
the  negroes  in  controversy— held  a  lien  on  three,  of  them,  execu- 
ted by  Dr.  Clopton,  on  the  19th  September,  1829,  to  indemnify 
him  as  his  surety.  "When  the  debt  became  due;,  Dr.  C.  was  una- 
ble to  pay.it,  and  the  three  tiegroes  embraqed  by  the  deed  of 
-trust,  were  sold  to  Mr  Sledge,  the  intestate,  who  assumed  the  pay- 
ment of  the  debt  for  which  the  witness  was  responsible — the 
complainant  assented  to  the  sale,  remarking  that  she  desired  Mr 
Sledge  to  have  them,  instead  of  their  going  out  of  the  family. — • 
Witness  does  not  know  the  amount  of  the^urchase  money — the 
sum  from  which  he  was  relieved  as  a  surety,  was  three  huiidred 
and  eighty-one  dollars  and  eighty-five  cents — Mr  Sledge  pur- 
chased Scilla,  Hannah,  Ben  and  Washington,  the  latter  having 
been  born  after  the  deed  of  trUst  referred  to  was  executed.  The 
sale  was  made  at  Dr.  Clopton's  house  in  the  latter  part  of  1829,  or 
in  1830-— no  one  else  was  present  but  Dr.  Clopton,  complainant, 
Mr  Sledge  and  witness — there  was  no  written  or  verbal  agree- 
ment entered  into  or  spoken  of,  creating  a  trust  or  condition,  but 
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the  sale  was  absolute.  The  slaves  wentionecj  above,  were  taken 
to  Mr  Sledge's  plaiitation,  and  with  the  exception  of  Hannah,  re- 
mained in  his  possession  antil  his  death,  he  always  clainniQg.and 
treating  them  as  his  own.  Ilajinah  was  given  to  his  daughter, 
Mrs  Pinkston — wituess  oever  heard  any  complaint,  that  the  price 
paid- for  the  slaves  was  too  small — he  knows  nothing  of  the  sale 
of  Celia,  though  she  went  with  the  others  to  Mr  Sledge's. 

Witness  will  not  say  positivejy,  that  there  was  no  condition  an- 
nexed  to  the  sale,  but  he  did  not  hear  it — that  he  left  Sledge  at 
the  place  of  Clopton's  residence,  and  went  home;  on  the  second 
day  thereafter,  the  negroes  reached  S's  residence  in  the  country. 

An  affidavit  was  admitted  at  the  instance  of  the  defendants, 
stating  that  the  value  of  the.  slaves,  at  the  time  they  were  ac- 
quired by  Mr.  Sledge,  was  about  twelve  hundred  dollars. 

The  chancellor  was  of  opinion,  that  Sledge  held  the  slaves  as 
a  security  for  seven  hundred  and  twenty-five  dollars;  that  sum 
being  paid,  he  was  to  be  treated  as  a  trustee  for  the  complainant, 
and  was  bound  to  execute  the  agreement  to  transfer  them 'to  the 
sole  and  separate  use  of  the  defendant;  that  the  statute  of  lirtiita- 
tions  didnot  begin  to  run  uhtilthe  death  of  Dr.  Clopton,  an  event 
which  occurred  within  less  than  five  years  previous  to  the  com- 
niencemeht  of  the  suit  It  was  accordingly  adjudged,  that  the 
right  and  title  to  the  slaves  be  vested  in  the  complainant,  as  also 
the  increase  since  they  went  into  Sledge's  possession — all  of 
whom  are  specially  named.  The  master  was  also  directed  to 
take  an  account  of  the  hire  of  the  slaves  from  the  time  the  com- 
plainants otTered  to  pay  Sledge  the  amount  of  his  lien,  making  all 
reasonable  allowances  for  raising  the  young  negroes  while  their 
services  were  of  no  value,  and  for  all  expenses  properly  incurred 
about  the  slaves;  tha.t  he  ascertain  the  amount  due  to  the  admin* 
istrators  of  Sledge  for  principal"  and  interest  upon  the  debt  of 
seven  hundred  and  twenty-five  dollars,  at  the  time  of  making  the 
tender.  Further;  that  the  administrators  of  Sledge  pay  to  the 
complainant,  out  of  the  estate  of  their  intestate,  the  balance  of  the 
hire  remaining  after  a  dteducti6n  of  principal  and  interest  on  the 
indebtedness  aloresaid.  And  lastly,  that  they  pay  the  costs  of 
the  suit  from  the  estate  of  the  intestate. 

Peck,  with  whom  "was  Ball,  for  the  plaintifTin  error,  insisted— 
J,  That  the  testimony  of  Harris  gate  a  correct  version  of  the 
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transaction  between  Br.  Clopton  and  Mr., Sledge, -and  showed 
that  there  was  a  perfect  sale  without  any  qualification  or- con- 
dition. ■ 

2.  The  witnesses,  Clopton  and  his  sister,  Mrs.^Lees,  were  mis- 
taken in  supposing  that  there  was  a  trust  or  condition  evidenced 
by  writing;  and  may  have  been  honestly  mistaken,  by  confound- 
ing the  arrangement  in  respect  to  the  slaves  in  question,  "vVith  the 
deeds  of  trust  to  Sledge  and  Ross;  in  the  former  of  which  a  power 
is  included,  and'  in  the  latter,  slaves  'are  conveyed  for  the  sepa* 
rate  use  of  the  complainant. 

3.  The  complainant's  witnesses  heard  the  paper,  in  rdspect  to 
which  they  testify,  read  but  in  part,  and  their  testimony  is  insuf- 
ficent  to  identify  and  establish  it;  and  if  it  is^shown  that  such  pa- 
per ever  existed,  which  is  denied,  the  proof  doe's  not  show  its  loss. 

4.  If 'Sledge-  undertook  to  -transfer  the  slaves  to  the  separate 
use  of  the  complainant  after  his  dematid-was  paid,  it  was  a  'mere 
WM(?Mm/)ac^;^,  and  could  not  be  enforced. 

5.  It  cannot  be  intended,  from  the  -evidence,  that  seven  hun- 
dred and  twenty-five  dollars  was  all  that  Dr.-<^lopton  received 
for  the  slaves  in  question:  the  fair  inference  is,,  that  SJedge  paid 
eleven  or  twelve  hundred  dollars,  which  was  a  fair  market  price. 

6.  But  if  therov was. a  reservation  in  fayorof  the  complainants, 
it' was  void,  because  her  husband  Was  indebted  at  the  time  to 
other  persons;  and  tlie  record  shows  that  some  of  those  debts  are 
still  unpaid.     [Rochelle  v.  Harrison,  8  Porter's  Rep.  351.} 

^  7.  If  there  was  not  a  valid  trust,  it  could  not  be  enforced  so  as 
to  avoid  the  payment  of  the  debt  for  which  Dr.  Clqpton  gave  Mr. 
Sledge  his  note  in  January,  1830.  ,  -   -  -'    ^ 

8.  But  if  all  other  grounds  of , defence  al-e  unavailing^  it  is  in- 
sisted, tha,t  the  statute  of  limitations  will  bar  a  recovery,  or  the 
staleness  of  the  demand*  must  forbid  its  enforcement.  [2  Story's 
Eq.  735;  Lewin  on  Trusts,  &c.,  614-15-16;  1  Ala.'  Bep.  N.  S. 
650;  2  Ala.  Rep.  N.  S.  555.]^  ' 

9.  If  neither  of  the  points  made  be  defensible,  it  is  contended, 
that  conceding  the  allegations  of  the  bill -are  fully  proved,  Dr. 
Clopton  did  not  divest  himself  of  all  right  to  the  slaves  in  favor 
of  his  wife,  after  the  debt  due  Sledge-was  paid.  [Clancy  on 
Rights,  &c.,  259-00;  2  Swanston's  Rep.  109-10-11-12;  5  Ves. 
Rep.  71  to  78;  3  Doss.  Rep.  149, 158;  10  Ves.  Rep.  139;  7  Johns. 
Ch.  Rep.  57;  2  Ala.  Rep.  117,  609.]     Even  if  it  appeared  that 
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the  slaves  in  question"  were  a  part  of  lire  complainant's  patrimo- 
ny, they  had  been  in  her  husband's  possession  suo  jure,  and  she 
.could  not  have  them  sctlled  tiirough  the*  afjcncy  of  a  court  of 
equity.  [Obncy  on  Rights,  &c.  440-1;  2  McC.  Ch.  Hep,40;4 
Gill.  &  Johns.  Rep.  28:J;  3  Cow.  Rep.  590.] 

10.  The  execution  of  the  trust  cannot  be  specifically  enforced, 
because  its  terms  are  not  shown  with  precision.  [2  Miason's 
Rep.  4G8;  1  Pet.  Ucp.  GOO;  Gresley's  Eq.  Ev.  1S2,  note  h;  10 
Co.  Rep.  92,  b;  9  Wheat.  Rep-  597;  4  Poitei^s Rep.  297;  2  Ala. 
Rep.  330;  2  Story's  Eq.j  .      , 

T.  Williams,  for  the  defendant  in  ciTor,  contended — 

1.  That  the  transaction  between  Dr.  Clopton  and  Sledge  was^ 
,  a.  mortgage^  arid  the  evidence  shows,  that  the  latter  did  not  as- 
sert an  absolute'  estate;  but  if  it  be  doubful  what  is  the  chai'acter 
of  the  transaction,  ecpiity  will  constrQc  it  into  a  mortgage.  [Dev. 
Eq.  Rep.  373;  5  Litt.  Rep.  84;  2  J.  J,  Marsh.  Rep.  471;  3  id. 
354.]  ^  The  evidence  of  Harris  does  not  prove  the  reverse.  He 
speaks  of  an  an-angcment  betweenCbpton  and  Sledge  in  an  imper- 
fect stale,  and  which  was  doubtless  modified  and  perfected  on  the 
same  or  the  succeeding  day,  when  W.  Clopton^  Mrs.  Lees  and 
Mrs.  Mitchell  were  present.  This  conclusion  is  entirely  reasona- 
ble, as  Sledge  was  left  by  Harris  ih  Montgomery,  and.  tnc  slaves 
did  not  reach  jiis  house  hi  the  country  until  two  days  afterwards. 

2.  Sledge  had  no  lien,  either  in  fact  or  in  law,  beyond  the  sum 
due  and  secured  to  him  at  the  time  the  negroeS  were  delivered. 
Dr.  Clopton  gave  the  equity  of  redemption  to  the  complainant, 
and  the  mortgagee  undertook,  when  he  \vas  ])aid,  to  convey  it  to 
trustees  to  her  sx-paratc  use.  ^  The  right  of  the  husband  to  confer 
such  a  bounty  upon  the  wife,  has  hot  been  disputed,  and  is  re- 
garded as  clear.  [Clancy  on  lliglits,&c.  259,  279;^1  Atk.  Rep. 
270.J 

3.  The  intestate  obtained  possession  of  tlie  slaves  in  question 
under  a  promise  that  they  should  ho  transferred  in  tru^  for  the 
complainanjt,  upon  a  payment,  by- her,  of  seven  hundred  and 
twenty-five  dollars;  and  neitlier  himself  or  his  administrators  can 
be  permitted  to  dispute  the  right  of  tha  cestuitque  trust,  and  set 
up  an  adverse  claiin.  Such  a  pretension  on  the  part  of  Sledge 
or  his  administrators,  will  be  regarded  a  fraud,  and  treated  as  a 
breach  of  trust.     [2.  Ala.  Rep.  596.] 
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4.  T-he  evidence  of  Tarver.shows  a  tender  of  the  moriey.for 
which  tha  negroes  were  mortgaged  to  Sledge  within  a  year  or 
two  after  they  were  delivered  to  him. 

5.  Where  one  person  stipulates  with  another  that  something 
shall  be  done  for  a  third  person,  the  latter  may  sue  even  at  law 
for  a  failure' to  perform  it.     [7' Johns.  Ch.  Rep,  57'] 

6.  It  is  immaterial  whether  the  agreement  to  transfer  the 
slaves  to  the  complainant  was  founded  on  a  valuable  considera- 
tion. The  intestate  of  his  representative^  could  not  set  up  the 
want  of  consideration:,  the  Jntestate's  undertaking  estops  hini. 
Whether  creditors  may  cause  a  sdlc  of  tHe  slaves  for  the  pay- 
ment oftheir  debts,  is  another  question.  [7  Johns.  Ch.  Rep.  63;- 
12  Ves.  Rep.  103.]  But  mei'e  indebtedness,  or  a  single  debt,'is 
not  sufficient  to  avoid  a  voluntary -settlemfcnt,  [5  Ves.  Rep.  384; 
^  Wheat.  Rep.  248,  250.J  ' 

7.  The^pdint  made  by  the  answer  is,  not  whether  tke  equity  of 
redemption  was  given  to  the  complainant,  but  whether  the  ne- 
groes were  sold  absolutely  to  Sledge;  if,  then^  the  court  is  satis- 
fied, tliat  the  transaction  was  a  mortgage,  the-  evidence  need  not 
be  enlirely  conclusive  to  show  that  the  complainant  is-  er^titled  to 
the  right  she  asserts. 

8.  Dr.  Clopton's  representatives  (if  any)  need  not  be  made  par- 
ties: the  bill  shows  that  his  estate  has  no  interest  to  protect.  [5 
Litt.  Rep.  85;  7  Johns.  Ch.Rep;  144.] 

9.  The  statute  of  limitations  did  not  begin  to  run  until  after  iDr. 
Clopton's  death,  in,  September  in  183G,  and  could  not  operate 
a  bar  until  184i^,  more  than  one  year  after  suit  commenced.  [1 
Ala.  Rep.  N.  S.,650;  2  id.  551.] 

COLLIER,  C.  J. — The  first  question,  which  presents  itself,  is, 
does  the  bill  disclose  a,ca-s'e  of  which  s,  court  of  equity  can  take 
jurisdiction?  'Upon  this  point,  t-he  material  allegations  are,  that 
the  husband  of  the  complainant,  in  his  lifetime,  conveyed  to,  the 
intestate.  Sledge,  several  slaves,  (particularly  described,)  for  th6 
twofold  purpose — 1st,  Of  securing  to  the  intestate  the  sum  of 
seven  hundred  and  twenty-five  dollars,  which. Dr.  Clopton  owed 
him  for  a  previous  indebtedness  and  for  money  then  lent;  ^d.  To 
cause  a  settlement  to  be  made  on  the  complainant.  The  first  ob- 
ject being^  effected,  the  'intestate  undertook  to  convey  the  slaves  to 
some  suitable  person  in  trust  Iot  the  sole  and  separate  use  of  the 
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.complainant,  so  that  they  shoulcl  not  bo  liable>for  the  debts  or  con- 
thacts  of  her  husband  his  also  alleged,  that  one' or  two  years 
after  the  slat'es  were  thus  delivered  to  the  intestate,  the  complain- 
ant tendered  to  him  the  sun\  for  which  they  were  pledged  with 
all  interest  tluc  theri»on,  and  requc^slcd  that  he  would  convey  the 
same  to  trustees  for  her  sole  and  separate  use  according  to  the 
terms  of  his  agreement.  Without  denying  that  he  held  tlje  slaves 
hi  trust,  ihe  intestate  declined  a  compliance  With  her  request, 
aaying  that  she  hud  borrowed  the  money  from  a  friend,  and 
that  he  had  as'  well  hold  them  as  the  friend;  and  upon  being  as; 
sured  that  )ie  was  mistaken,  he  then  objected  to  delivering  them 
up,  because  her  husband  owed  him  other  debts. 

A  separate  estate  to  the  use  of  a  married  woman  may  be  cre- 
ated either  before  or  during  coverture;  and  after  marriage,  as 
"Well  l)y  the  husband  as  a  stranger.  [Clanfcy  on  Rights,  251.} 
But  the  act  by  which  the  husband  divests  hiinsclf  of  lii^  property 
must  be  clear  and  unequivocal;  though  it  is  not  always  necessary- 
to  induce  a  court  of  equity  to  sustain  it  in  favor  of  the  wife,  that 
trustees  should  be  interposed.  The  powers  of  that  court"  are 
competent  to  eflectuate  it  by  the  appointment  of  a  trustee,  and 
tvhere  no  other  is  designated,  will  generally  treat  the  husband  as 
sach.  [Clancy  on  Rights,  '239 — 2(10.  "See  also,  McLean  v. 
Logland,  5  Ves.*  Ilop.  71;  Walter  v.  Hodge,  2  Swanston's  Repc 
97, 109;  Shepard  v.tjyhepard,  7  J-obns.Ch.  Rep.  57.]  ' 

In  Shepard  v.  Shepard,  [7  Johns.  Ch.  Rep.  57,]  lIkj  .father  con- 
veyed land  to  his  soil,  on  the  latter  covenanting  Jo  payan  annui- 
ty to  his  mother,  during  her  widowhood:  hold,  that  she  n^ight 
maintain  an  action  on  the  covenant  for  her  benefit,  and  a  release 
of  the  covenant  by  the  husband  in  his  liietime,' is, fraudulent  and 
Toid  as  it  regai-ds  her.  The  court  say,  "The  relationship  between 
the  husband  and  wife  was  sufficient  to  entitle  the  plaintiff  to  her 
action  upon  the  covenant  to  her  husband,  and  which  was  made 
for  her  benefit  The  consideration  enured  from  the  husband,  and 
arose  from  the  obligations  of  that  relation,  and  the  release  of  the 
son  from  his  covenants,  by  the  father,  was  fraudulent  and  void, 
as  respected  the  plaintiff,  who  had  the  sole  beneficial  interest  in 
the  covenants,  and  who  was  alone  entitled  in  equity  to  release 
them."  [See  also,  Dalton  v.  Poole,  2  Lev.  Rep.  210;  Martyn  v. 
Hind,  Cowp.  Rep.  413;  Doiig.  Rep.  142;  Marchington  v.  Vernon, 
1  Bos.&Pul.  101,  note  a.] 
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In  the  case  before  us,  the  husband  conveys  to  a  third  person, 
who,  it  is  stated,  undertook  to  convey  the, same  property  to  trUs-- 
tees,  so  as  to  create  a  separate  estate  for  the  tvife  whenever  she 
paid  him  a  sum  of  money  which  the  grantor  owed  him.  Here, 
the  husband  has  divested  himself  of  tlic  estate  in  th6  slaves, 
and  parted'wi^h-the  possession  to  one,  who  has  engaged"  to 
perfect  his  intentions.  .  The  inducement  of  Dr.  Clopton,  so  far 
as  the  bill  informs  us,  thus' to  provide  for;  the.  complainant,  was 
certainly  sufficient,  and  the  finotive  in  itsClf  commendable.  If  no 
settlement  had  been  made  on  h6r  previously,  and  the  fair  .inference 
is,  that  none  had,  the  husband  was  but  obeying  the  mere  dictate 
of  duty  in  securipg  to  the  wife  the  s'mall  patrimony  with  which 
she  had  been  advanced  by  her  father.  The  contract  of  Sledge 
made  him  a  trustee  for  the  complainant,  sub  modo,  and  he  was 
bound  to  execute"  it  according  to  its  terms.  True, 'in  order  to  en- 
title the  complainant  to  claim  the  benefit  of  the  provision  which 
.  her  husband  had  made  for  her,  it  was  necessary  that  she  shoiild 
pay,  or  offer  to  pay  the  amount  fc>r  which  the  slaves  were 
pledged  to  the  intestate.-  The  alternative  o|  this  duty,  the  bill 
alleges,  was  performed.  • 

It  is  unnecessary  t6  "determine  whether-  the  contract  of  the 
husband,  so  far  as  he  attempted  to  provide  for  his  wife,  was,  as 
it  respects  \i\mso\'i,  ^nuchan  pactum.  If  the  law  be  correctly  laid 
down  in  the  case  cited  from  '7  Jghiis.  Ch.  Hep.,  it  would  seem 
that  it  was  not  competent  for  Dr.  Clopton  to  have  released 
Sledge  from  an  execution  of  the  trust;  but  be. this  as  it  may,  it  is 
not  pretefided  that  a  release  was  attempted.  We  have  seen  that 
the  husband  may  create  a  separate  estate  for  his  wife  even  during 
marriage;  and  his  obligation  to  provide  for  her,  will,  as  it  respects 
himself,  cpnstitute  an  adequate  consideration  for  such  an  act. 
This  being  the  case,  the  complainant  must  be  I'cgardedas  stand- 
ing in  a  predicament  which  entitles  her  to  the  favorable  conside- 
ration of  a  court  of  chaiiCeiy.^  But  conceding  that  the  contract 
between  the  husband  and  the  intestate,  was  gi'atuitous  so  far  as 
it  concerned  the  wife,  and  the  defendants  gain  notliing  by  the 
conQcssion.  It  is  an  unquestionable  princi]>le,  upon  which  equity 
often  acts,  that  wlie re  one  person  receives  a  conveyance  of  any 
description  of  2>roperty^  upon'  a  verbal  .agreement,  that  he  will 
transfer  or  dispose  of  it  absolutely  or  conditionally  for  the  bene- 
fit of  another,  he  is  bound  to  perform  his  engagement.     He  is 
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troAtcd  aS'atrusfedjAiia  his  reftjsai  to  execute  tlie  trust  considered  ■ 
a  fniyd.  To  hinj,  it  is  wiiolfy  unimportant  whether  there  was 
atiy  Qonsider^ioti  jof  pecuniary  value,  or  founded  in  moral  err  so- 
cial duty,  moving^  froni  Xh^  cestui  que  tritst,  io  induce  the  act  of 
fhegrantor.  ..•  As  itrespe'qfethe  trOsteb,  il  is  quite  enough  to  say, 
tl\at.thegrantof  h^a  wnVeii  it,*di^d  you  have  undertaken  to  coq- 
jsUrtitnate  his  purpose.  [KfennedyV  heirs  and  ex'rs  v.  Kennedy's 
heir9,.2  Ala. iRep., -5717] '  From'this  view,  it  results  that  the  bill 
is *nbt  wanting -in  equity ; 'and,  coftsequ^iitly,  that  the  court  very 
properly  refused  to  sustam  ^he"  deriigrrei*^.;. 

This  "brings  us  to.mqUh:ei  whether  the  case,  as  stated,  is  sus- 
tstmed.bythe  -proof.  W<\idigFove""Clopton,  jVf  rs.  Lees  and  jNIrs. 
JVIitchell  all  testify  that  the  trapsactlon.  between  Sledge  and  Dr. 
Clopton  was  such  as  the  complainaiit.  alleges.  The  two  fornier 
'say  that  they  heatd-  a.  pJifrfoJ'  the  wriling,  executed  by  Sledge, 
ii'ead,  that  itprovided  for. the  retention  of  the  slaves  by  him  until 
hisdebt  was  paid,^th^ilj  touse  ihefrown  language,  they  we're  to 
he  made  o\ei:  \0  (lie,  complainant  .  The  latter  witness  harmo- 
ah^Swiih  tbetn  in  Her  staterhet4,DUt  says  notliing  about  the  wri- 
tlil^.  .'■  Aifler  the  writing  was  exeeutfed,&nd -Sledge  was  about  lo 
remoyd-Ae  negroes  Xo<Bs,ovv|i"Qoii^6,  t^Qy  -all  affirm  that  he  re- 
peated to  thfi  CQtjiplaMant^  tis'contractwirti  her  husband,  just  as 
the  two' former  vWitfl'esses,  fed  .ua3ers«k>dvitfrom  having  heard  it 

i:.-It  is  quite  pfbba^te.t^^MrSk  Mitchell- never  heard  the  contract 
read,  as.  it  is  .stated,  by  W],.CIopton,  that  she  merely  passed 
through  th?  room  jvhife  Itwas  being  executed.  This,  perhaps, 
may  account  for  her  silence  lf>  respect- to  it.  The  fact  that  the 
pony  waa  conveyed  by  the  deed  of  trust  from  Dr.  Clopton  to 
Sledge,  would  not  besurfiGient  to  sl^w  thatanothei%  or  even  the 
same,  N^^as.-not  embrifc9d  -by  thcwriting  in  question.  "  But  be  this 
as  it  may.Kdoes  not  authorize  us  to  disregard,  in  totOy  the  testi- 
mony of  W. C;  it  would  merely,  prove  that  his  memory  was  at 
fault  in  one  partfcular,  not  very  essential,  and  if  his  evidence 
stood  ilone  and  unsupported,  we  might  Jtccord  to  it  less  influ- 
ence; but  sustained  tis  he  is  by  the  direct  evidence  of  two  wit- 
nesses, as  to  the  material  points,  he  must  be  believed.  At  most, 
in  the  immaterial  matter,  he  is  only  chargca^ble  with  a  mistake, 
to  which  any  one,  after  a  lapse  of  twelve- yjears,  would  be  sub- 
ject 
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The  testimony  of  these  witnesses  is  sustained  by  all  the  others 
whose  depositions  are  taken  at  the  instance  of  the  complainant, 
with  the  exception  of  Wyman;  and  his  evidence,  (even  if  admis- 
sible,) proves  nothing  material  for  either  party.  TThe  great  dif- 
ference between  the  sum  for  which  the  slaves  were  conveyed  to 
Sledge  and  their  true  value,  is  g,  strong  circumstance  in  connec- 
tion with  others,  to  show  that  the  sale  was  not  absolute.  So  the 
failure  to  daiy  the  right  of  the  complainant  to  redeem  at  the 
time  about  which  Tarver  testifies,  is  another  corroborative  cir- 
cumstance which,  if  necessary,  might  be  appealed  to.  Add  to 
all  this  the  evidence  of  Canipbell,  that  Sledge  told  him,  in  1828 
or  '29,  he  had  to  buy  the.  negroes  of  Dr.  Clopton  for  -the  com- 
plainant, and  it  must  be  admitted,  that  unless  the  coutitervailing 
evidence  overbalances  the  proof  in  her  favor,  thp  case,, so  far  as^ 
it  depends  upon  the  facts,  is  well  made  out.    ■'  "^  ^  :'  '  •;  •■     '.*••*". ' 

The  testimony  of  Harris,  whose  deposition  was  taten'  for  the 
defendants,  proves  that  Dr.  Clopton,  in  1829  or  '30,  sold  Scilla 
and  her  three  children,  who  are  named  in  the.  bill,;  to  Sledge, 
with  the  assent  of  the  complainant — that  there  was  no  written 
or  verbal  agreement  entered  into  or  spoken  of,  creating  a  trust 
or  condition.  This  transaction  took  place  at  DrwClbpton's  resi- 
dence in  Montgomery,  when  no  one  else  was  present  but  the 
witness,  complainant  and  the  parties.  Witness  left  Sledge  at 
Dr.  Clopton's  house,  and  on  the  second  day  thereafter,  the  negroes 
reached  the  residence  of  S.  in  the  country.  He  knew  nothing 
of  the  sale  of  Celia,  though  she  accompanied  the  other  slaves  to 
their  new  home.  The  testimony  of  this  witness  is  not  at  all  ir- 
reconcileable  with  the  other  evidence  in  the  cause,  but  the  fair 
inference  is,  that  although  the  terms  for  the  sale  of  some  of  the 
negroes  were  agreed  on,  yet  the  transaction  was  modified;  that 
Rose  and  her  child  were  also  embraced  by  it,  and  instead  of 
being  absolute,  it  was  made  such  as  the  complainant's  witnesses 
represent  it.  The  witnesses,  who  make  out  the  case,  show,  by 
their  evidence,  that  Harris  was  not  present  at  the  time  the  con- 
tract, of  which  they  speak,  was  consummated;  and  as  the  slaves 
were  removed  by  Sledge  immediately  thereafter,  it  is  clear  that 
they  depose  to  a  transaction  which  was  perfected  after  he  had 
left  the  parties.  This  view  is  sustained  by  the  evidence  of  Camp- 
bell, and  enforced  by  the  principle  which  requires  that  even  con- 
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flicting  testimony  shall  be  Reconciled  as  far  as  practicable,  so 
that  witnesses  shall  receive  ail  due  credence. 

As  the  testimony  of  the  complainant's  witnesses  arc  not  im. 
.  pugned,  either  directly  or  by  conflicting  proof,  the  relation  which 
the  three  first,  whose  testimony  is  commented  on,  bears  to  her,  can 
have  no  influence  upon  their  credibility;  and  we  are  not  particu- 
larly called  on  to  notice  the  fact  They  are  confessedly  compe- 
tent— have  made  a  statement  consistent  with  itself,  and  accord- 
ing to  the  course  of  procedure  in  eqoity,  it  must  be  regarded  as 
trU!9. 

•  •  It  is  argued  for  the  plaintiffs  in  error,  that  the  witnesses  who 
apeak  of  the  execution  of  a  writing  by  Sledge,  heard  it  read  but 
in  part,  and  cannot,  consequently,  prove  its  contents,  so  as  to  en- 
able the  court  to  onforcd  its  execution.  If  it  is  shown  that  the 
intestate  had  no  claim  upon  the  slaves  in  question,  save  only  to 
secure  the .  payment  o'f  seven  hundred  and  twenty-five  dollars; 
that  sum  beitjgpaiid»*an  objection  that  it  does  not  appear  what 
ulterior  disposition  shall  be  made  of  them,  when  urged  by  ^ 
representa'tivps,  should  receive  but  little  favor.  It  is  true,  th?it 
the  two  witnesses  who  testify  as  to  the  writing,  do  not  profess  to 
have  heard  it  all  read,  yet  they  speak  of  it  in  such  a  manner  as  to 
induce  the  conclusion  that  in  this  they,  were  probably  mistaken: 
they,  say  that  it  prgfessed  to  convey,  to  Sledge  the  negroes  as  a 
security  for  the  payment  of  a  certain  sum  of  money  due  him,  and 
upon  that  being  pCiid,  they  were  to  be  transferred  by  Sledge  to 
trustees  for  the  separate  use  of  the  complainant  This  is  about 
every  thing  that  one  would  expect  to  find  in  such  a  writing.  Be- 
sides the  three  witnesses  who  were  present  when  the  transaction 
•was  consummated,  affirm  that  the  intestate  stated  to  the  com- 
plainant, that  such  W£ls  the  contract  he  had  made  with  her  hus- 
band. 

But  conceding  that, the  proof  upon  this  point  is  not  so  explicit 
as  could  be  desired,  does  it -furnish  a  reason  why  the  intestate's 
representatives  should  be  protected  in  the  possession  of  property 
to  which  it  is  clear  they  have  no  title?  A  similar  objection  was 
made  to  setting  aside  the  deed  in  Kennedy's  heirs  and  ex'rs  v. 
Kennedy's  heirs,  [2  Ala.  Rep.  622.]  The  court  held,  that  it 
could  not  be  sustained,  though  fi-om  a  defect  of  proof  it  might  be 
impossible  to  execute  entirely  the  intentions  of  the  grantor.  *-If 
the  law  were  otherwise,  the  grantor  and  his  heirs  might  have  ac' 
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quired  an  indefeasible -estate,  without*  haying  paid  any  equivalent 
therefor,"  If  the  inte'stato  was  a  trustee,  •with,  a  lien-  for  the  pay- 
ment of  a  debt,  the  debt  being  paid,  his  Fepresentatives^  ha\'e  no 
further  claim  up^n  the  property  e;xcept  for  the  purpose  of  execut-  . 
ingthe  trust;  and  the  details  of  the  settlement  raise  a  question  in 
which  the  complainant  and  the,  distributees  of  her  husband  are 
.mainly  interested.^  And  the  latter, as  .they. are  Botparti(*st-o  this, 
litigation,  are  not  concluded  by  the  decree  of  the  couVt.  But  we 
.repeat  that  the  proof,  so  far.  as  the  present  case  is  cohce^Tied,  is 
sufficient  to  enable  the  court  to'xleteri»ine,*what  should  be'  the 
terms  of  the  settlement.    \  . 

In  respect  to  the  proof  ofthplpssof  the  writing,  we  think  it  en- 
tirely satisfactory.  After  establishing  its  existence,  the  witnesses 
state  where  they  had  last  seen  iij  and  that  it  could  not  be  there 
found,  or  amongst  the,  papers  of  those :  pers wis  to-whom  its.  cus- 
tody would  hiost  probably  be  entrusted. " ,  *    -      • .  *.  ■   .' •>■ '-     ..  •  ^; 

The  evidence  of  Tarver  js  quite  suffic'ifi?U.^6fpE6ve  ademand" 
of  the  slaves  by  the  complainant  in  1880  or  '31,  and  an  avowal  of 
.her  readiness  to  pay  to  pledge  the  amount  of  his  lien,  as  ■well  as 
.the  refusal  of  the  latter  to  relinquish -the  jjossessiori  6f  them.— - 
This,  although  not  an  actual  tbndfiri is  equivalent  ;to»it,  is  there- 
refusal  'to  receive  the-  moi^ymade  the  offer  of  ifunpecessary. 
The  evidence  of  this  witness  is  strongly  systainecfty  Mrs.  Lees. 

It  is  not  allowable  for  the  defendants  to  avoid  the.  execution  of 
the  trust,  which  had  been  undertaken  by  Sludge,  by  setting  up 
the  indebtedness  of  Dr..Clopton.  -  That." is  a  matter  with  which 
they  should  have  no  cpnoeiii."  ''If  the  ci:edit6rs  are  willing  to  ac- 
quiesce in  the  provision  which  is- made,  for  the  complainant,  no 
objection  can  be  listened  to  from  any  .other  quarter;  and  least  of 
all  from  those,  who  stand,  in  the  predicament  of  one  who  has  un- 
dertaken to  be  the  executor  of  the  debtor's  bounty.  [Clancy  on 
Rights,  &c.  279— 280;  Curtis  v.  Price,  12  Ves.  Rep.  103.]  Con- 
ceding that  the  transaction  between  Dr.  Clopton  and  Sledge, so  far 
as  it  relates  to  the  complainant,  was  voluntaiy;  and  intended  by  her 
husband  to  defeat  his  creditors,  yet  is  it  competent  for  one  who  has 
engagfed  to  carry  out  the  husband's  intentions,  to  object  to  a  com- 
pliance, because  the  latter  intended  to  defraud  some  third  person, 
or  such  was  the  legal  effect  of  the  thing  done?  We  think  not. 
To  entitle  the  defendants  to  litigate  this  question,  even  if  the  doc- 
trine of  estopper  interposes  no  barrier,  they  should  show  that 
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they  have  an  interest  in  defeating  the  settlement  upon^the  csom- 
plainant,  beyond  t|mt  of  tht  testator.  .        .       .    '   . 

.  But  it  is  said,  tiiat  the  frusl^should  pot  be  rtiforped',.5o'qs  to'  pr^ 
vent  the  collection  of  otbf^r.  <lebts?  due  Sledge,^  thiyi  tliosc  for 
which  the  negroes  were  pledged.  •  This  objectiob  is  most  clearly 
'ipdefenslble/.  If  Dr.  Cloptpn  was  indebted  to  the  intestate  at  the 
fcrne  he  transferred.  to*^him  the  possession  of.  the  slaves^iu  an 
amount  beyftnd  wliat  it  was  stipulated  they  should  secure,  the 
niadcrtakmg  of  the  latter  to  settle  thera  Opon.trufrteesupon  being 
paid  tlie  sum- provided  for,  would  be"  a  w?u>'er  of  all  right  to  sub- 
ject them  for  the  payment  of  further  habilities.  This  waiver 
ftiight  be  maintained  as  a  contract;  the  consideration  for  which 
twould  be,  that  the  slaves: had  been  conveyed -for  the  seclmtyofa 
debt  agreed  on  by  the  parties;  an  act  which',  it  may  be  infeniid 
from  the  proof,  was  induced  bylhe  intestate's  stipulation  in  fdvor 
pf  theco'mplainant  Xhe  tefiis^J  to  perforni'^such  an  undertaking 
W(puld  be  a  fraud t)nD^.  .C}opton  jmdthe  QonipIainant,.and  a 
breach '.of  good,  faith,  which  ^  court  of  equify  c^nntH  /avor. 
[Clancy  on Riglits,308-a5...;   .  •   ',.'*.;.' ^- /:'*?j. 

In  respect  to  liabiliires  iiiciilTedby  Dr.  Cfoploff,  siibs6qpent  ttf 
the  transaction  in  cjueslioii,  the  trust  which  Wtis  oonferred  upon 
the  intestate  for  thfe  benei&t  of  the  complainant,  would  present  the 
slaves  from  being  chai;ged*  with  then"  pa}'inent.  Where  one 
.parts  with  the  possession  of  property  to '  the  donee,  it  canfaot  be 
subjected  to  th6  payment! of  debts ^fterVy^rds  contracted;  espe- 
cially where  jt  is  not  shown  that  the«giftis  intended  to  de- 
fraud subsequeht  creditors.  "  In  the  case  Ijcffpre  us,  the  pretence 
for' charging  the  property  with '$:uch  debts,  is"  much  less  plausible 
than  in  the  case  supposed;  for.herothe  creditor  was  the  trustee, 
had  possession  of  the  slaves,  and  knew  that  the  d'ebtor  hafi  part- 
ed with  all  his  interest  in  Ihem.  ■  .     . .      v 

The  act  of  1802,  "for  llie  limitation  of  actions,"  (fee*,- '  [Clay's 
Dig.  326-7^]  after  decliiKng  the  time  within  which  actions  of 
detinue,  trover*  &;c.,  shall  be  comcneDced,  provides  as  follows: 
♦•That  if  any  person  ©r  persons,  who.  is,'  are,  or  shall  be  entitled  to 
any  of  the  actions  hereinbefore  specified,  is,  are,  or  shall  be,  at 
the  time  of  any  such  cause  of  action  (jccruing»  within  the  age 
of  twenty-one  yearS,  feme  covert,  or  insape,  tl^en  such  person  or 
persons  may  institute  sugh  action,  so  that  the  same  be  instituted 
within  such  time  as  is  before  limited,  after  his,  her,  or  their  com- 
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ing  to  or  Jbeing  of  fall  agCj.  discotetU  or  of  sane  memory."  The 
case  fit  bar  is  more  like  the  action  of  d'elinue  i^dxi  any  other  form 
of  action  at  law;  and,  consequently,  if  either  of  our  statutes  of 
limitation  be  applicable,' it  is 'the-  one  cited,  But  \he  proviso  of 
this  act  declares  that  it  shall  not  operate  against  a  feme  covert; 
and  there  is,  therefore,  no  pretence  for  supposing  that  the  statute 
began  to  run  against  the  complainant  previous  to  the  death  of 
her  husband — an  event  which  occurred  in  September,  1836. 
The  bill. was  fi[ed  in  December,  1841,  within  less  than  six 
years  ^fter*  the  complainant  became  discovert;  and;  consequent- 
ly, before  the  stMute  bar  was  complete. 

The  period  of  limitation  prescribed  by  the  statute,  not  having 
expired;  the  complaint  cannot-  be  sajd'to  be"Of  an  origin  so  stale, 
that  a  court  of  chancery  should  refuse  to  recognize  and  enfor-ce 
it.  If  there  is  a  sta;tute  applicable  to. the  case,  the  doctrine  of 
staleness  ijeed  not  bfe  invoked;  ..Biit  conceding  that  the  case  i^ 
not  embraced  by  the  statute;  "and.  still  .we  think  its  antiquityis 
not  such  as  to  authorize  its  repudiation.  .  During  the  life  of  thie 
husband,  tlie.wife  is, subject  to  his.  donlinion  "and-oontrol,  and  can- 
hot  be  expected  either  to  release  or  assert  her  rights,  unless  it 
be  with  his  advice  and,  perhaps,  co-operation.  No^resumption, 
then,  can  be  made  embracihg  t-he  time' previous  i<}  thQ  death  of 
,the  husband,  that  the  demand  of  the  wife  has  been  adjusted;,  but 
all  presumptions  must  take  date  from  the  dissolution  of  their 
union  by  death.;  This  being^  the  case,. only  five yeairs  and  three 
months  had  expired  from  the  time  the  complainant  became  dis- 
covert— a  period  quite  too  short  to  warrant  the  rejection  of  her 
complaintin  consequence  of  its  staleness. . 

We  have  already  seen  that  the.  trust  in  favor  of  the  complain- 
ant attached,  suh  modo,  as  soon  as  the  slaves  were  transferred 
by  her  husband  to  Sledge,  and.  that  it  was  only  necessary  to  pay 
or  tender  the  amount  due  to  the  latter,  to  entitle  the  complainant 
to  an  execution  of  the  trust. , '  The  case  cited  from  7  Johnson's 
Chancery  Reports,  if  authority  to  the  point  were  necessary,  ve- 
ry satisfactorily  shows  that  the  complainant  may  sue. 

The  decree,  in  its  details,  has  not  been  questioned,  and  seems 
to  us  to  be  most  equitable,  it  therefore  results  that  it  must  be  af" 
firmed,  with  costs*     ,  »•  .  "     .      ".  . 
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-    3BxjECUT0R»  OF  SANKEy  y.-THE  HpiSB  or  SANKEY. 

j*.  An  excoutof,  by  appearing  and  submitting  to  account,  tra^Ties  aU  objection  to 
tlie  citation.  • 

3.  A  proceeding  in  the  orphttnJB  conrt,  institutfed  by  husband  and.wife,  to  obtain 
the  shafe  of  Ihc  wife  in  the  estate,  does  not  abate  by  the  death  of  the  #ife  ;  bat 
the  fiettltmcnt  may  proceed  at  the  instance  of  the  husband  as  her  administrator. 

3.  The  dccfee,  in  such  a  case,  must  be  in  favor  bf  the  administrator,  aui  it  would 
'  ite  error  in  the  court  to  nlake  distribution  thereof  among  the  distributees  of  the 
'  dcceak;d  wife.     Such  distribution  could  onl^  be  Jnade  in  a  proceeding  between 

thie ^distributees  and  the  administrator.. 

4.  Np^decree  can  be  rendercdf  by  the' orphan^  court,  unless  the-<nfant  heirs  or  dis. 
•  tributc<^Bare  represented  by  a  guardia^  a(2 /t7em. 

5.  The  decree  most  be  in  favor  of  the  infant,  and  hot -of  Ms  gq^dian. 

ERRoB^.to  ,tlie  Orphan's  CouKof Montgortie'ry.  *♦  s*.*'. •    ^^."^  * 

This  \vaa  an*appnqation*  fbr.the  ia^ttlem^nt-jDf  Ihe  'esiatie  of 

John  S.  Sankey,  decc6^Qd.  •         •.  *  '     '      ,  *• 

The  record  sta:tes,  that  on  the  Skf  Jainuary<,.I^4B,  Application 
was  rfiade  'for  a  distribution  of  tHb  estate  b^ '  John  Elsbury,  in 
right  of  his  wife,  the  widow'  of  the  .deceased-;- whereupon  the 
court  cited  the  executors,  James  C,.Sankey  arid  James  B.  Ste- 
phens, to  appear  on  the  15tii  February  ii6xt,  and  make  final  set- 
tlement. '  .  ' 

On  that  day  the  executors  appeared  and  moved  a  continu- 
ance, which  was  granted.-  ^ 

No  further  proce^ings  AVe;'e  had  until  the  17th  July,  1843, 
when  Elsbury,  in  right  of  his  wife,  agahi  moved  the  court,  that 
the  executors  beVcquired  .to  make  findl  distribution  and  settle- 
ment of  the  estate,  arid  the  courttlieijcupoh  directed  a  citation  to 
issue,  requiring  the  executors  to  file  tlieir  accounts  and  vouch- 
ers by  the  31st  instant,  preparatory  to  a  fmal  settlement 

On  the  7lh  July,  to  which  day  thb  matter  had  been  continued, 
James  B.  i:JtephGns,.one  of  the  executors,  appeared  and  filed  his 
accounts  and  vouchers,  and  publication  was  directed  to  be  made, 
that  on  the  25th  September  ensuing,  a  final  settlement  would  be 
made.  The  court  then  proceeded  to  state  an  account  against 
James  C.  Sankcy,  and  directed  publication  to  be  made,  that  un- 
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less  he  appeared  and  filed  hfs  account,  on  or  before  the  25th  Sep- 
tember then  next,  the  account  so  stated  woyld  be  -nfiade  final. 

On  the  day  appointed  for  the  final  settlenient,  the  executors  ap- 
peared and  pleaded^  that  the  plaintiffs  ought  pot  further  to  have 
or  maintain  these  proceedings,  because^  since  the  last  contjliU'- 
ance  of  the  cause,  Patience  Elsbury  departed  this  life.'.t     ..'.■.>;•'*.• 

On  the  30th  October,  18.43,  the  record  recites,  that  JofinSlIs- 
bury,  administrator  of  Patience,  his^wife,  was  made  a  party,  and 
the -executors  and  heirs  being  present  in  person  and  by  their 
counsel,  and  objections  being  made  by  Stephens,  one  of  the  exec- 
utors, to  the  account  stated  by -the.  coui:t  -g^ainst  him,  a  jury  ^^sis 
empannelled  to"  try '  thS  .issues  between- the .  parties,  wha  fomjd 
against  the  executor  $989  86,  and  $4l' 37  1-2  cpsfs./        -.'■■■ 

.The  other  executor,  James  C.  Sankey,  making  no  .objection 
to  the  accot«}t^tated-^agaipsthirn,';its  allowainCeWasr  decreed  and 
ordered  to  be  recorded.  ^  ■•    ■   .  •:'■• 

The  court  then  made  the  ibllo wing  decree.  "Thpre.jVIn*  the 
hands  of  Jamais- C.  Saritkey,  executor,  thq.'suni^  ot$^,^li,  \yhich, 
•with  the  sum  of  $989  8{^,  dne  by  J^me&B;' Stephens^  cp-execu- 
tor,  amounts  to  $4,900"  86.,  due- said  estat'e,'i>y -thS  said  James  C 
Sanfcey  ahd  James 'B.  Stephens,  "exceptors"  afovesai<l.  And  on 
motion  of  John  Elsbury,  admiftistfator  in  right  of  his  M^ife,  Pa- 
tience, for  a  distribution  of  said  personal  estate,  and  it  appearing, 
to  the  satisfaction  of  the  epuft,  tijat  the  said  Patience  departed  this 
life  on  the  20th  S<feptember  last,  leaving  two  children  minors,  Ann 
Sankey  and  John  Elsbury^  ao4  it  appearing,  that  by  a  decree  of 
this  court,  made  the  .15th  of  February,  1843,  the  executors  afore- 
said, M^ere  required  to  deliver  over  to  John  Elsbury  and  wife. 
Bob,  Maria  and  children,- agreeably  to  the  provisions  of  the  last 
"Will  of  the  said  John  S.  Sankey,  deceased> '  H  is.  now  qorisidered 
that  the!  said  John  Elsbury,  was  in  legal  possession  of  the  said 
negroes,  before  the  demise  ^f  his  wife,  and  is,  therefore,  entitled  to 
the  same.  l-  v  *  .  '•  . 

And  it  is  also  appearing,  that,  by  the  will  of  the  deceased," Anne 
Sankey  is  entitle  ^  the  following  negroes,;  viz:  Washingtori, 
Bellar  and  Brister,  and  one  hundred  and  seventy-five  dollars, 
which  said  sum  being  taken  from  the  $4,906  80,  leaves  $4,731  86, 
one  half  of  which  is  $2,365  93,  to  which  she  is  entitled  as  the  le- 
gatee of  her  deceased  father,  and  also  the  furthersum  of  $1,182  96, 
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being  one  half  of  the  heretofore  undivided  portion  of  the  |)orsonaI 
estate  of, her  deceased  motiier.  Patience  Elsbury. 

It  is  also  considered,  that  John  Eisbucy,  infant,  child  oTthe 
said  Patience,  is  entitled  to  the  remaining  Ijalf,  viz:  -$1,182  1)6. 

It  is,  therefore,  decreed  by  the  court,  that  Jaxnes  C.  Santey 
and  James  B.  Stephens,  executors  of  the  last  will  and  testament 
of  John  S.  Saukey,  deceased,  deliver  over  to  the  le^al  rcpj-esen- 
tative  of  Ahnc.  Sankey,  when  known,  the  said  negroes,  Washing- 
ton, Bellar  and  BHster,  and  also  ^^ay  over  to  the  said  representa- 
tive when  known,  the  sum  of  S3,723  89,  being  her  portion  of 
said  estate. 

:  It  is  also  ordered  and  decreed,  that  the  said  James  C.  Sankey 
and  James  B.  Stephens,  executors  aforesaid,  pay  to  the  legal 
representatives  of  JoHa  ElsbuKS',  when  known,  the  sum  -of 
$1,182  89,  being  his  portion  of  his  deceased  mother's  estate. 

Accompanyihg  the  recoid,  is  tl^p  will  of  John  S.  Sankey  ^tie- 
ceased.    .       .  •  . . 

Ttie  following  comprise  the  .assignmenty«f  error:  ' 

1.  Indii'ecting  a  citation  witliout  the  \\ife  being  a  party  to  the 
application.  •      .       .  .  »        ^  - 

2.  In  ordering  the  executors  16  ddiver  to. Elsbury  and  wife  the 
slaves  bequeatliod  t<J  her,  there  being  no  rule  for  a  partial  di- 
vision. ,    ■  .  .,     .     '• 

3.  In  not'  abating  the  suit  on  the  death  of  Mrs.  Elsbury. 

4.  In  making  final  settlement,  without  appointing  guardians  for 
the  minors. 

•5.  In  decreeing  to  Elsbury  the  slaves  devised  to  his  wife  after 
her  deaths  and  before  he  obtained  possession.    . 

6.  In  settling  the  estate  of  Mrs  Elsbury  and  J.  S.  Sankey,  at 
the  same  time.  ^  ^ 

7.  In  making  a  decree  in  favor  of  persons  unknown. 

8.  In  making  no  decree  for  costs. 

Elmore  <k  Cook,  for  the  plaintiff*  in  error — cited  Clay's  Dig. 
190,  §  23,  24;  id.  229,  Hi;  3  Ala.  063;  4  id.  121;  4  Porter,  332; 
2  S.  vSt  P.  373;  3  Stewart,  192, 375;  7  Poi;ter,*270. 

Havne,  contra — relied  principally  on  the  fact,  that  all  parties 
were  present,  and  ho  exception  taken.     [7  Porter,  275.] 
.        .  '.  77  '     ' 
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ORMOND,  J. — The  supposed  error,  in  issuing  the  citation  to 
the  executors  at  the  instance  of  tlie  husband,  if  true,  cannot  avail. 
By  the  appearance  of  the  executors,  and  submitttng  to  account, 
they  must  be  understood  as  waiving  any  objection  to  the  citation. 

We  do  not  think  there  was  error  in  permitting  the  settlement 
to  proceed  after  the  death  of  the  wife,  at  the  instance  of  her  hus- 
band, as  her  administrator.  It  cannot  be  doubted  that  the  inten- 
tion of  the  legislature  was,  that  no  action  or  suit  should  abate 
when  the  cause  of  action  survived.  That  it  was  intended  that 
the  act  should  extend-  beyond  suits  commenced  in  the  ordinary 
tnode,~appears  from  the  employment  of  the  terms,  "plaintiffpe/i- 
tiower  or  defendant."  [Clay's  Dig.  313,  §  l."|  But  if  the  case 
was  not  within  the  letter,  it  is  clearly  within  the  intention  of  the 
act  as  the  mischief  of  an  abatement  from  the  death  of  one  of  the 
parties,  would  be  quite  etfe  great  in  tljis  proceeding,  as  in  the  case 
tof  an  ordinary  suit  in  a  court  of  common/law.  ' 
'  The  fact  that  the  administrator  of  the  wife  was  made  a  party, 
had  no  other  influen(fe  on  the  proceeding,  than  to  cause  the  de- 
cree for  the  share  of  th"e  wife,  to  be  made  in  favor  of  the  adminis- 
trator, instead  of  being  made  in  favor  of  the  husband  and  wife* 
if  she  had  lived.  The  attempt  of  tlie  court  to  distribute  the  esstate 
of  the  wife,  upon  this  settlement  of  the  estate  of  her  former  husband, 
was  irregular  and  void.  No  judgment  or  decree  cowldbe  made 
on  this  proceeding,  which  did  not  relate  to  the  estate  of  J.  S.  San- 
key. The  estate  of  Mrs.  El^bury  can  only  be  distributed  in  a 
proceeding  between  her  administratoi-s  and  distributees. 

It  is  not  necessary,  nor  would  it  be  proper  at  this  time,  to  con- 
sider the  effect  or  propriety,  of  the  decree  Aiade  by  the  orphans^ 
court  on  the  15th  February,  1843,  by  which  the  executors  were 
required  to  deliver  to  Elsbury  and  his  wife,  the  slaves  bequeathed 
to  her.  That  question  will  be  properly  presented  on  the  set- 
tlement of  his  administration  of  .his  wife's  estate,  if  her  distri- 
butees should  insist  that  the  slaves  vyere  not  reduced  into 
possession  before  the  death  of  the  wife. 

•  The  court  also  erred  in  proceeding  to  make  a  final  settlement 
of  the  estate,  without  appointing  a  guardian  ad  litem  for  Anne 
"Sankey,  infant  daughter  of  the  deceased,  if  she  had  no  general 
guardian. 

There  was  also  error  ip  rendering  ^.  decree  in  favor  of  the  fu- 
ture guardian  of  the  minor,  to  be  afterwards  appointed.    If  a 
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guardian  had  been  previously  appointed,  the  decree  should  have 
been  in  favor  of  the  infant. 

^The  proceedings  appear  to.  be  regular,  down  to  the  ascertain- 
ment of  the  amount  in  the  hands  of  the  executors,  the  decree  of 
the  court  only,  is  therefore  reversed,  unless  the  guardian  of  the 
minor,  to  be  hereafter  appointed,  should  desire  a  reinvestigation  of 
the  accounts  of  the  executors.  The  decree  of  the  orphans'  court 
18,  therefore,  reversed,  and  the  cau^e  renianded  for  further  pro^ 
ceedings,  in  conformity  with  this  opinion,  ^ 


DAVIS  V.  DAVIS,  ET  AL. 

1.  The  statute  requiring  the  Judge  of  the  county  eonrt  to  appoint  not  less  than  one  day  in  each- 
month,  to  bear  and  determine  such  cases  as  are' cognizable  in  vacation,  if  a  decree  is' made 
in  vacation  in  such  a  case,  it  wili  be  intended  that  it  was  rendf^ced  at  a  regular  return  day, 
where  the  record  Bh9W8  nothing  to  the  contrary. 

fi.  Where  the  parties  who  areaeeUhg  a  settlement  of  the  executotv  hjr  the  orphans'  court,  are 
described  in  the  record  as  legatees,  their  taterest  ia  suffieiently  shown,  though  not  formally 
propounded. 

3.  The  act  which  requite^-notice  to  be  published,  tec  when  an  executor's  account  will  be  report- 
ed forallovt-ance  by  tlie  judge  of  the  orphans'  court,  is  for  the  benefit  of  creditors,  &.C.,  and  an 
exvcutor  cannot  object  on  error  that  publication  was  not  regularly*  made. 

■A.  Where  aercral  legatees  are  entitled  to  recover  distinct  stuns  of  the  executor,  the  decree 
should  be  in  fovor  of  each  for  his  share,  and  not  for  a  coni«olidated  amount  in  favor  of  all. 

5.  It  is  no  objection  to  a  decree  of  the  orphaits'  court  on  linal  settlement  of  an  executor's  ac- 
count, that  it  authorizes  an  execution  to  issue  de  konii  propriis. 

6.  The  statute  which  requires  the  execution  nf  a  refunding  bond,  where  a  legatee  petitions  tbo 
omhaos'  court  for  bis  legacy,  do^  not  apply  where  the  executor  finally  settles  his  accounu. 

Writ  of  error  to  the  Orphanss'  Court  of  Baldwin. 

The  writ  of  error  brings  here  for  revision,  a  decree  which  is 
in  the  following  words: 
♦*The  State  of  Alabama,  )  Orphans'  Court,  in  vacation.     Held  on 

Baldwin  connty.  )      the  3d  day  of  Feb.  A.  D.  1841. 

This  day  came  Joseph  W.  Davis,  executor  of  the  last  will  and 
testament  of  Benjamin  Davis,  deceased,  and  D.  R.  W.  Davis,  and 
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Joseph  P.  Da"vis,  and  France^  M.  Davis,  and  Sarah  Ann  Davis, 
by  their  aUornies  in  fact,  the  said  Joseph  P.  Davis,  and  Rachel- 
Ellison  and  Jennett  J.ohnson,  by  her  att-orne^  in  fact,  D.  R.  W. 
Davie,  and  prayed  the  court  for  a  final-  settlement  of  said  estate. 
The  said  executor  havingmade  his  return  andfiled  his  vouchers,  the 
court  after  examination  allows  such  as  are  embraced  in  the  ac- 
count of  settlement  hereto  annexed,  marked  (A,)  from  which  it 
appears,  that  the  disbursemei^ts  amount  to  the  .suj;n  of  fifteen  -bun- 
dled and  seventy-five  dollars  and  forty-eight  and  a  half  cents, 
and  the  receipts  to  the  sum  of  one  hundred  and  seventy-seven 
dollars  and  fifty-five  and  a  half  cents.  The  court  orders,  ad- 
judges and  decrees,  that  after  the  receipts  be  applied  in  the  pay- 
ment of  the  disbursements,  that  the  balance  be  paid  by  the  differ- 
ent legatees,  in  proportion  to  their  respective  legacies.  And  tlie 
same  having  been  agreed  upon  by  the  parties,  the  cour^t  orders, 
adjudges  arid  decrees,  that  D.  R.  W.  Da<^is  pay  fiVe  hundred  and 
nineteen  dollars,  that 'Joseph,  "P.  Davis',  Frances  M.Davis  and 
Sarqh  Ann  Davis,  pay  four  hun'dred  and  eighty-two  doHars,  that 
Rachel  Ellison  pay  two  hundred  and  fortj^'-four  dbllars.  and  that 
Jennett  Johnson  pay  ibne  hundred  and  fifty-three  dollars.  And 
it  is  further  ordered,  adjudged  and  decreed,  that  the.  said' Joseph 
W.  Davis  pay  to  the  said  Joseph  P.  D^vis,  Frances  M.  Davis 
and  Sarah  Ann  Davis,- the-  sum  of  twelve  hundred  and  eleven 
dollars  and  thirteen  cents,  the  balance  found  due,  the  said  lega- 
tees, alter  the  payment  of  their^proportion  ofthe  debts — and  it  ap- 
pearing by^he  settlement  ofthe  said  executor  and  other  proofs, 
lo  the  satisfaction  ofthe  court,  that  the  said  Joseph  W.  Davis,  ex- 
ecutor as  aforesaid,  has  used,  the  legacy- and  fund  of  the  said  Jo- 
seph W.  Davis,  Frances' M.  Davis  and  Sarah  Ann  Davis,  it  is 
further  ordered,  adjudged  and  decreed,  that  they  receive  and  re- 
cover ofthe  said  Joseph  W.  Davis,  interest  on  the  balance  due  the 
said  Joseph  P.  Davis,  Frances  M.  Davis  and'  Sarah  Ann  Davis, 
from  the  first  day  of  January,  1838."  ';    " 

Blount,  for  the  plaintiff  in  error — made  the  foUaiving  points: 
1.  It  does  not  appear  that  the  decree  was  made  at  a  regular  term 
of  the  orphans'  court,  or  on  a  day  in  vacation,  designated  accord- 
ing to  law,  [Clay's  Dig.  303,  §  31  ]  2.  The  record  does  not  show 
who  were  the  legatees  of  the  plgintifl''s  testator.  Or  that  they  were 
all  in  dourt,  cither  in  person  or  by  attorney.     [Horn  v.  Grayson, 
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7  Porter's  Repi  270.}  3;  The  accounts  and  vouchers  of  the 
executor,  were  not  presented  for  examination,  statement  and  al- 
lowance, and  notice  thereof  given  forty  days  previous  to  the  ren- 
dition of  the  decree;  but  the  court  acted  finally,  upon' the  pre- 
sentment of  the  accounts.  '  [Horn  v.  Grayson  ut  supra.  Clay's 
Dig.  226,  §  27,  304,  §  38.]  4.  The  judgment  is  joint  in  favor  of 
three,  instead  of  ascertaining  the  sum  severally  due  each.  [Clay's 
Dig.  304,  305,  §  42-3-4.]  5.  The  decree  is  rendered  against 
the  executor  in  hi^  individunl,  instead  of  his  representative  char- 
acter. [Toller's  Ex'rs,  264;  Hogg  v.  White's  adm'r,  Hayw. 
Rep.  298.]  6w  The  decree  does  not  require  the  legatees  or  dis- 
tributees to  execute  a  refunding  bond.   [Clay's  Dig.  196,  §  23-4.J 

No  copnsel  appeared  for  the  defendant.  '  '  •  • 

COLLIER,  C.  J.— 1.  In -Doe  ex  dem.  Duval's  heirs  V.  Mc- 
Loskey,[l  Ala.  Rep  733,]  it  was  held 'that  it  would  be  intended 
on  error,  that  a  decree  of  the  orphans'  court  was  rhade  on  a  day 
when  the  court  could  have  been' regularly  holdcn — ■•the  reverse 
not  appearing,  it  must  be  presumed  it  ^as  nwde  in  confp/mity 
to  the  statute.  The  decree  in  the  case  betore  us,  wa»  made  on  a 
day  in  vacation,  and  the  subject  is  nuchas  the  judge 'of  the  coun- 
ty court  is  authorised  to  adjudicattJ-outoftef^'time— in  fact,  by 
the  fifth  secrion  of  th«  act  of  1821,  [Clay's  Dig.  303.]  he  is  re- 
quired by  order  made  in  open-  court,  to  appoint  certain  days, 
"■not  less  tka/t  one  day  in.  every  period  of  each  month,**  for  the 
return  of  process,  and  shall  then  hear' and  determine  such  cases 
as  he  is  competent  to  hear  and  determine  in  vacation.  The  case 
cited  is  an  authority  to.  show  that  the  record  of  a  cause  when 
brought  here,  need  not  show  affirmatively,  that  the  day  when  the 
decree  was  rendered,  was  thus  appointed. 

2.  The  case  pfMenrill  v.  Jones,  {2  Ala.  Rep.  192,]  determines, 
that  in  all  proceedings  for  the  final  settlement  of  a  solvent  estate 
before  an  orphans'  court,  the  parties  to  the  decree  must  necessa- 
rily be  the  executor  or  administrator  on  one  side<  and  the  distri- 
butees on  the  o^her.  And  in  Portis  v.  Creagh,  €xV,  [4  Porter's 
Rep.  341.]  it  was  decided  that  it  should  be  shewn  at  whose  in- 
stance the  settlement  of  the  testator's  estate  was  required  to  be 
made — who  was  the  executor,  and  who  claimed  to  be  interested 
in  the  will,  and  in  what  shares  or  proportions. 
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It  is  inferrable  from  the  decree  in'  the  Qase  before  us,  that  the 
executor  and  the  legatees , were  parties  to, the  proceed  logs  in  tlie 
orphans'  court,  that  they  voluntarily  appeared,  the  latter  moving 
the  court  that  the  estate  of  the  testator  might  be  finally  settled,. 
and  the  executor  filing  his  account  and  vouchers,  that.t-he  coijrt 
might  make  such  settlement*  The  parties  who  moved  against 
the  executor,  do  hot.  formally  propound  their  interest,  or  other^ 
'Wise  state  the  character  in  which  they  ask  the  action  of  th^  court, 
but  the  decree  shows  that  they  are  legatees,  and  this  must  he  re- 
garded as  substantially  sufficient.  In  the  absence  of  any  thing 
in  the  record  from  which  it  can  be  inferred  that, there  are  per- 
sons eijtitled  to  claim  under  tho  wiH.  "v^hose  names  are  not  men- 
tioned in  the  decree,  it  must  be  intended  that  all  the  legatees  were 
before  the  court;  especially  as  the  contrary  presumption,  instead 
of  sustaining,  would  lead  to  a  reversajtof  the  proceeding. 

3.'  It  is  true,  the  act  of  1800,  [JE^^'s  Dig.  2^6,  .§  27j]  directs 
that  the  judge  of  the  county  court .'^l^atll.  take,  receive  and  audit 
all.accounts  of  executors,  &6.  and>a^t  examining  and  auditing 
them,  and  causing  them  to  be  properfy  stated,  shall  report  the 
same  for  allowance  to  the  next  term' of  the  orphans'  court:-  And 
furthe?^  that  40  day's  notice, shall  ba.gwen^&Q..of  the  time  when 
the  account  will  be  reported,  &ic.j>ii0§e  Taylor  and  wife,  et  als. 
V.  Reese,'  adm'r,  4  Ala.  Rep.  J^^|  In  William§^n,  et  al.  v. 
Hill,  [6  Porters  Rep.  184,]  this  eoiiit  says,  that  it  Ts  not -for  aa 
executor  or  administrator  to  object,  that  the  notice. contemplated 
by  the  act  cited,  was  not  given;  th^dt  was  not  intended  for  the 
advantage  of  the  personal  reprcsenfetive,'  but  for  the  benefit  of 
creditors,  distributees,  &c.'  Even  if  the  settlement  was  not  made 
by  consent,  this  casei^a  decisive  authority  to  shewthat  the  third 
objection  is  not  well  taken.     ,  ,.,, 

4.  The  act  of  1830,  enacts  that  all  decrees  rhfide  by  the  or-^ 
phans'  court  on  the  final  settleipent  of  the  accounts  6f  executors, 
&c.  shall  have  the  force  and  effeet>of  judgments  at  law,  and  exe- 
cutions may  issue  thereon  for  the  collection  of  the  several  amounts 
against  the  executor,  &c.  [Clay's  Dig.  304,  §  42.]  And  the  act 
of  1832,  provides  that  on  such  settlement  the  orphans'  court  shall 
insert  in  its  decree  the  amount  «f  each  distributive  share.  [Id. 
305,  §  44.]  It  isclear,  that  the  decree  in  the  present  case,  is  ob- 
jectionable in  being  rendered  for  an  entire  sum  in  favor  of  all  of 
the  legatees.     This  conclusion  is  deducible  from"^  the  statutes  ci^ 
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ted,  and  perhaps  would  have  followed  independently  of  them, 
ft-om  the  fact  that  the  mtercst  of  the  legatees  is  several.     It  may 
be  supposed  that  the  executor,  should  not.be  permitted  to  urge 
this  objection  as  he  is  only. made  liable  tn  solido  to  the  dggregate 
of  the  sums  due  cac;h  of  the  legatees.     But  thetiecree  cannot  be.    ' 
sustained  by  such  an  argument.     If  the  record- of  a  cause  shews 
that  a  judgment  has  been  recovered  by  one  in  whom  the  right  of 
action  was  not  vested,  the  judgment  would  be  reversible  op  error. 
Here  each  of  the  legatees  is  entitled   to  one  third  of  the  sum 
which  has  been  adjudged  to  the  three,  and  each  may  be  said  to 
have  obtained  a  decree  in  his  favor  for  a  sum  two  thirds  greater 
than  he  is  entitled  to.     Neither  each,  or  all  of  them  jointly,  have  . 
a  right  to  the  sum  expressed  in  the  decree,  and  its  payment  oan-  *• 
not  be  enforced  by  the  process  of  the  orphans'  court. 

5.  In  respect  to  the  fifth  point,  we.  think  it  is'  entirely  regulaV 
to  render  a  decree  agajnsf  an  executor  on  finaf  settlement,  so  as 
to  authorise  an  execution  de  bonis  propriis.  Hfe  either  admits 
himsclf,'or  the  court  ascertains  by  evidence,  that  he  has  assets  in 
his  hands  beloniging  to  the  testator's  estate.  •  Under  such  circum- 
stances, he  is  personally  liable,  either  because  he  has  appropria- 
ted or  otherwise '/Jisposed  of  money  or  property  to  which  the 
creditors  or  other  persons  interested  in  the, estate,  are  entitled; 
and  hencG  a  decree  which  authorises  the  seizure  and  sale  of  the 
executor's  property  is  obviously  proper. 

6.  It  is  further  objected,. that  the  decree  is  erroneous,  because 
it  does  not  require  the  legatees  to  execute  a  bond,  conditioned  to 
refund  in  the  event  of  any  demands  afterwards  appearing  against 
the  testator's  estate.  [Clay's  Dig.  190.]'  The  statute  which  rp- 
quires  such  a  bond  to  be  executed,  applies  only  where  a  legatee 
or  distributee  petitions  the  orphans'  court  for  his  legacy,  or  distri- 
butive share,  after  the  expiration  of  eighteen  months,  from  the 
qualification  oTthe  ex^cirtor,  or  administrator.  Where  the  estate 
is  finally  settled,  no  such  requisition  is  made  of  the  legatee. 

We  cannot  forego  the  remark  that,  the  record  in  the  present 
case  is  exceedingly  meagre.  It  docs  not  discover  the  ground  up- 
on which  the  three  legatees  who  have  a  decree  in  their  favor  are 
entitled  to  recover — neither  the  will,  inventory  Or  other  paper  are 
found  in  the  transcript  to  give  information  on  this  point  The 
decree  itself  wants  precision  in  omitting  to  affirm  the  facts  neces- 
sary to  sustain  it,  and  cspeciallyin  not  shewing  how  the  executor 
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became  liable  to  pay,  the  sum  adjudged .  against  him.     But  these 
defects  are  not  brought  to  our  view  b}rthe  assignment  of  errors. 

For  the  fourth  objection  made  by  the  plaintiff  in  error,  the  de- 
cree of  the  orphans'  court  is  reversed,  arid-  the  cause  remanded. 


.       »     .    V.     '. 


">     ■  .\ 


REPORTS        . 

/.CASES  ARGUED  AND  DETERMINED, 
'  ~         JUNE    TERM,    1844. 


BARELLI  &  MARTIN  V.  CCONNER. 

1>  TV  i«M<ision  of  a  contract,  under  ■cal,  cannot  be  given  \n  evidence  Under  tbt  plea  of  afl- 
cord  and  satisfecticn  ^  nor  can  the  acceptance  of  rent  from  anoiber  as  tenant,  avoid  a  ieaM, 
unieq^  the  fact  be  pleaded  speciaH}'.  .    ^ 

Writ  of  error  to  the  County'Court  of  Mol?ile  county. 

Covenant  by  O'Connor  against .  BareHi  and  Martift,  upon  a 
lease;  by  the  covenants  of  which,  they  bound  themselves  to  pay 
rent  on  a  day  certain.  They  pleaded — 1.  That  they  never' 
were  possessed  of  the  demised  premises.  2.  Accord  with  satis- 
faction, in  this,  that  the  defendants,  before  the  commencement  of 
the  action,  paid  to  the  plaintiff  175  dollars,  in  full  satisfaction  and 
discharge  of  the  said  sum  of dollars,  in  the  breach  of  cove- 
nant mentioned,*which  the  plaintiff  accepted  in  full  satisfaction 

and  discharge  of  the  said  sum  of dollars,  in  said  breach  of 

covenant  mentioned. 

The  plaintiff  had  judgm'ent  upon  a  verdict;  but  at  the  trial,  the 
proof,  on  his  part,  was  the  lease,  by  which  the  defendants  agreed 
to  pay  him  350  dollars  for  the  rent  of  certain  premises  for  10 
months,  at  the  rate  of  33  1-3  dollars  fer  each  month,  payable 
monthly.  Martin  was  principal,  and  Barelli  only  security,  in  the 
lease. 

The  defendant  then  offered  a  witness  in  support  of  his  plea. 
This  witness  stated  that  he  occupied  the  house,  &c.,  mentioned 

78 


618  Alabama. 


Barelli  and  Martin  t.  O'Conner. 


In  the  lease;  during  the  months  of  April  and  May,  1841,  (a  por- 
tion of  the  time  covered  by  the  lease);  thaf  he  obtained  possession 
from  Martin,  but  paid  the  plaintiff*  on  the^llth,  May  25  dollars, 
in  full  of  one  month's  rent  to  the  Isf  May,^for  which  the  plaintiff 
gave  him  a  receipt,  which  was  produced,  and  which  stated  that 
the  house  was  held  by  the  witness  of  the  piaintifT.  The  defend- 
ant then  offered  to  prove  by  the  same  witness,  that  Martin  was~ 
no  longer  the  plaintiff's  tenant,  by  reason  that  the  contract  .be- 
tween the  parties  had  been  rescinded.  The  plaintiff  objected  to 
this  question,  on  the  ground  that  tlve  evidence  of  the  rescission  of 
>a  contract  under  seal,  before  a  breach  thereof,  must  be  in  writing 
Under  seal,  and  not  by  parol;  and  that  such  evidence  would  be 
irrelevant  to  the  issue. 

The  Court  sustained  the  objection,  and  ruled,  that-the  withess 
should  not  make  a  statement  of  any  remarks  made  to  him  by  the 
plaintiff  in  relation  to  the^  re&cission  of  the  contract  expressed  in 
the  lease. 

The  defendants  then  reque^qd  the  court  to  charge  the  jury, 
that  if,  from  the  receipt  given  to  the  witness  for  rent,  they  should 
be  satisfied  that  the  plaintiff"  had  acknowledged. him  as  his  tenant, 
they  would  be  authorized  to  infer  that  the  plaintiff  had  taken 
charge  and  possession  of  the  premises  from  Martin,  and  must  find 
for  the  defendant.  This  was  refused,  and  the  jury  instructed, 
that  they  could  look  to  the  receipt  for  no  other  purpose  than  ofi 
evidence  of  the  payment  of  money. 

The  exclusion  of  the  parol  evidence  and  the  charge  of  the 
court  are  now  assigned,  as  error.  .       )  .  -v 

Stewart,  for  the  plaintiff  in  error,  cited  9  Pick.  298;  14  John. 
330;  3  Cowan  and  Hill's  Notes,  1479.  ^  ,„ 

No  counsel  appeared  for  the  defendant  in  error. 

GOLDTHWAITE,  J.-^The  objection  to  the  evidence  offered 
by  the  defendant,  was  of  a  twofold  nature:  1st,  It  was  alleged  to 
be  incompetent;  2d,  It  was  said  to  be  irrelevant  to  the  issue.  The 
rule  of  the  ancient  common  law,  in  Blake's  case,  [6  Coke  43,] 
is  said  to  have  been,  that  a  contract  under  seal  could  not  be  dis- 
charged by  one  by  parol;  but  at  the  present  day,  the  proposition 
is  by  no  means  true  as  a  general  rule.    It  has  frequently  been 
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held,  that  a  contract  under  seal  will  be  considered  as  abandoned 
and  discharged  by  a  subsequent  executed  parol  contract.  [Mon- 
roe V.  Perkins,  9  Pick. '298;  Le  Fetre  v.  Lc  Fevre,  4  S.  &  R. 
241;  Crisgum  v.  Nicholson,  1  H.  &;  M.  435,  and  other  cases 
cited;  3  Cowan  &,  Hills  -notes,  1479.]  In  our  own  court,  the 
same  doctrine  has  been,  at  least  impliedly,  recognized  by  the 
caseq^McVoy  v.  Wheeler,  [6  Port.  201,]  where  we  considered 
a  declaration  in  covenant  as  bad  which  eilleged  a  subsecjuent  ex- 
ecuted parol  contract  for  its  modification;  and,  also,  that  the  plain- 
tiff might  have  his  remedy  on  the  new  contract.  To  the  same 
effect  is  Langworthy  v.  Smith,  [2  Wend'  587.] 

Perhaps  it  will  appear,  whenever  it  shall  be  necessary  to  con- 
sider this  question  as  the. turning  point  of  a  decision,  that  the  tree 
matter  of  distinction  is  hot  whether  one  contract  or  the  other  is 
under  seal,  but  whether  the,  last  one  is  sustamed  by  a  valid  con- 
sideration. In  the"  present  case,  therefore,  if  tlje  defendant's 
pleas  had  presented  the  proper  issues,  we  should  not  hesitate  to 
hold  that  the  covenants,  binding  lhenn  in  the  lease,  might  be  dis- 
charged by  a  subsequent  valid  parol  agreement^  although  it  was 
made  before  any  actnal  breach  of  the  covenants,  • 

But  the  plea  irl  this  case  is,  accord  and  satisfaction  of  the 
breaches  of  covenant  declared  for,  and  we  cannot  well  See  how 
evidence  of  a  discharge  of  the  covenants,  oi"  the  substitution  of  a 
new  contract  between  these  parties  can.be  given  in  evidence  un- 
der the  plea.  To  permit  such  a  practice,  would  be  a  departure 
from  well  settled  rules  of  pleading  and  evidence.  The  same  re- 
marks may  properly  be  applied  to  the  refusal  of  the  court  to 
give  the  charge  requested. 

It  is  very  possible  that  the  security  t)f  ihe  lessor,  for  lus  pay- 
ment of  the  rent,  or  for  any  other  breach  of  the  lessee's  cove- 
nants, would  be  a  virtual  abandomnent  of  his  action  of  covenant 
for  rent;  but  the  refusal  of  the  charge  is  am|,ly  sustained  by  the 
feet,  tliat  there  was  no  issue  between  ^he  parties  under  which 
such  evidence  was  proper  or  admissible. 

Judgment  affirmed. 
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HAWKINS  V.GILL. 

1.  A  landlord,  upon  making  the.affidavit  prescribed  by  the  2d  section  of  the  act  of  1843,18  en- 
titled to  the  process^of  attachment,  and  it  is  not  necessary  that  it  should  be  stated  that  the  at- 
tachment is  not  sued  out  for  the  purpose  of  vexing  or  harrassing  the  defendant. 

2.  The  design  of  the  act  was  to  make  the  landlord's  lien  on  the  Crop  more  cfibctual;  the  attach 
ment  therefore  is  properly  kaued  against  the  crop  grown  on  the  land. 

Ereor  to  the  Circuit  Court  of  Jeflferson.  '   , 

The  plaintiff  in  eiror  send  out  an  dttachment  before  a  justice  of 
the  peace,  as  a  landlord,  against  the  defendant  as  his  tenant,  upon 
an  affidavit,  "that  Joseph  M.  Gill  is  justly  indebted  to  the  said 
Williamson  Hawkins,  in  the  sum  of  one  hundred  dollars  due  from 
him  for  the  rent  of  lapd  for  the  year  1843,  ajid  that  the  said  Gill 
has  removed  offthe  premises,  to  him  rented  by  the  said  Hawkins, 
a  part  of  the  crop  grown  upon  said  land,  aiad  is  ^bout  to  remove 
the  residue  without  havmg  ^paid  the  rent  for  said  land.**  Bond 
b^ing  executed  in  the  penal  sum  of  two  hundred  dollars,  an  at- 
tachment was  issued  by  the  justice,  commanding  the  sheriff  to 
attach  '-so  much  of  the  crop  of  the  said  Joseph  M.  Gill,  if  to  be 
found,  &c.  repleviablp  oh  security,  as  shall  be  of  value  sufficient 
to  satisfy  the  said  d&bt  and  costs,"  &c. 

At  the  return  of  the  attachment,  the  court  on  motion,  quashed^ 
the  attachment  from  which  this  writ  is  prosecuted. 

MuDiij  for  the  plaintifT  in  error. 

Peck,  contra, — insisted  that  the  attachment  given  in  this  case^ 
must  conform  to  the  general  attachment  law,  and  that  the  affida- 
vit was  insufficient,  because  it  did  not  state  that  the  attachmeni 
was  not  sued  out  for  the  purpose  of  vexing  or  harrassing  the  de- 
fendant. ,  ■       ■  •    .  * 

ORMOND,  J The  act  of  1843,  [Clay's  Dig,  506,]  declares 

that  the  crop  grown  on  any  rented  land,  shall  not  be  removed  off 
the  premises  until  the  tenant  shall  pay  the  rent  in  arrear,  and  that 
if  the  tenant  is  removing,  or  about  to  remove  the  crop,  or  any  part 
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thereof,  >vithout  having  first  paid  the  rent,  the  landlord  shall  have 
«*the  process  of  attachment  as  now  provided  by  law"  upon  mak- 
ing affidavit,  "that  the  amount  sued  for  is  due,  or  will  be  due  for 
rent,  and  the  tenant  or  lessee  has  removed,  or  is  about  to  remove 
the  crop  off  the  premises,  "without  having  first  paid  the  rent-"     ' 

We  thiftk  the  whole  design  of  this  law,  was  to  give  the  land- 
lord an  efficient  means  of  enforcing  his  lien  upon  the  crop  grown 
upoDt,hcland  for  the  tent.  The  act  of'1821,  abolishing  distress 
for  rent,  gives  a  lien  upon  the  growing  crop,  but  provides  no 
me^ns  for  its  enforcement,  and  to  supply  this  defect,  appears  to 
have  been  the  design  of  the  act  of  1843;  the  process  was,  there- 
fore, properly  issued  against  the  crop  grown  upon  the  land,  and 
should  not  have  been  issued  against  the  estate  of  the  defetidant 
generally.  The  expression  4n- the  statute,  that  the  landlord 
"shall  have  tlic  process  of  attachment  as  now  provided  by  law," 
did  not  mean  that  the  landlord  shoukl  have  f>ower  to  issue- an  at- 
tachment against  his  tenant,  under"  the  existing  attachment  law, 
but  that  for  the  causes,  and  upon  making  the  affidavit  specified  in 
the  statute,  he  should  be  entitled,  to  the  process  of  attachrperit,  as 
allowed  by  law  in  other  cases.  The  affidavit  niade  in  this  case, 
is  in  precise  conformity  with  the  statute,  and  if  £\riy  objection  ex- 
isted to  tlie  bond,  it  was  according  to  our  repeated  decisions,  no 
ground  for  quashing  the  attachment,  as  it  could  have  been 
amended  in  the  cfourt  below. 

We  have  seen  that' the  object  of  the  law  was  to  make  the 
lien  given  to  the  landlord  on  the  crop,  more  effectual;  the  in- 
struction, therefore,  to  the  officer,  to  levy  the  attachment  on  the 
crop  grown  upon  the  land,  was  strictly  correct. 

Let  the  judgmetit  be  reversed,  an4  .^he  cause  remanded. 
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BANK  OF  THE  STAT^  OF  ALABAMA,  v.  CROFT: 

1  Where  one  acquires  the  possession  of  slaves  under  a  contradt  With  the  owner  to  p€y  an  equi- 
valent for  their  services,  and  restore  them  to  him  at  the  end  of  the  year,  a  renewal  of  this 
contract  from  year  to  year,  thus  continuing  the  possession  of  the  hirer,  without  interruption 
for  more  than  three  consecutive  years,  is  not  a  loan,  &c.  within  the  second  Section  of  the 
statuteof  frauds,' so  as  to  subject  the  slaves  to  his  debts. 

Writ  of  error  to"the  Circuit  Court  of  Marengo.  '  "  .  • 

This  was  a  proceeding  under  tiie  statute,  for  the.  trial  of -the 
right  of  property.  An  issue  \yas  matja.yp  under  the  direction  of 
the  court,  and  submitted  to  the  ji>ry  for  trial."  From  a  bill  of  ex- 
ceptioTis,  sealed  at  the- instance  of  the  plaintiff,  it  appears  that  the 
plaintiff  caused  a  wr'itof  fieri  facias,  to  be  placed  in  the  hands  of 
the  sheriff  of  Marengo,  against  tiie  goods  and  chattels,  &c.,  of 
President  W.  Pearson  and  Bird  M.  Pearson,  which,  on  the  22d 
of  November,  184,3,  was  levied  on  two  slaves,  viz:  Mary  and  Blr 
sey,  as  the  property  of  Bird  M.,  and  whil*^  Ihey  ,were  oh<his  plan- 
tation.  These  slaves  were  claimed  by  the  defendant:  in  error, 
and  a  bond  executed  by  him  as  required  by  law. 

It  was  proved  that  the  claimant,  in  1837;  in  the'  State  of  South 
Carolina,  hired  the  slaves  in  question  privately  to  Bird  M.,  for 
the  year  1838;  and  that  they  were  brought  from  that  State  to  the 
plantation  of  the  latter,  in' Marengo  county;  and  renjained  in  his 
possession  from  about  the  first  of  January,  1838,  to'  the  tin^e 
they  were  levied  on.  The  possession  of  Bird  M.  was  under  a 
contract  of  hiring,  made  privately,  at  his  house  in  Marengo*  with 
the  claimant,  from  yeirtoyear.  Upon  this  evidence,  the  court 
chai'ged  the  jury,  that  if  they  believed^  from  the  testimony,  that 
the  hiring  from  year  to  year,  by  Croft  to  Pearson,  was  bonajide, 
and  upon  good  consideration,,  although  there  was  no  actual 
change  of  possession  for  three  years  or  more  from  -  Pearson  to 
Croft,  that  the  case  did  not  come  within  the  statute  of  frauds,  and 
that  they  should  find  for  the  claimant.  The  jury  returned  a 
verdict  for  the  claimant,  and  a  judgment  "was  rendered  accord- 
ingly. 
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W.  M.  Smith,  (of  Marengo,)  for  the  plaintiff  in  error,  cited 
Myers,  v.  Peek's  adm'rs,  2  Ala  Rep.  G18;  Oden  v.  Stubblefield, 
id.  684.     See^lso  4ld.  40..    .         'x  • 

F.  S.  Lyon^  for  the  defendant,  insisted,  that  the  statute  of  frauds 
did  not  apply  to  a  ti^ansaction  bona  fide,  and  founded  upon  a  valu- 
able consideration;  and  that  the  cases  cited,  did  not  warrant  a 
difi^ent  conclusion. 

COLLIER,  C.  J. — ^^Iri  the  cases  cited  by  the  plaintiff''s  counsel, 
we  took  an  extended  vj,ew  of  that  part  of  the  second  section  of  the 
qtatutfe  of  frauds,  which  declares  the  eflbctof  a  three  years'  con- 
tinuous possession  of«  goods  and  chattels  under  a  loan,  or  where 
there  is  a  reservation  or  liinitation,  &-c.;  and  such  loan,  reserva- 
tion, lipnitation,  &c.,  fs  not  declared  by  will,  &.o.  It  is  needless 
ta  reiterate  either  the  rcjisoning  or  the  conclusiops  of  the  court 
in  those  cases.  ,They  were  essentially  different  in  their  facts, 
and  controll^di)y  a  provision  of  the  statute' from  which  the  pre- 
sent .case  is  expressly  exen)pted.  .  Itf  all  of  them,  the  podsession 
of  the  property  in  question  had  heen  parted  with  under  circum- 
stances, that  shoyved  that  there  had  been  a  gift,  or  the  absence  of 
a  contract  founded  on, a  valuable  corisidecation. 

In  Oden  v.  Stubttefield,  [4  Ala.  Rep.  40",]  it  appears  that  the 
slave  was  in  possession  of  thedone^,  at  (he  time  the^deed  of  gift, 
reserving  a  life  estate  to  the  donor,  was  executed.  This  deed 
was  never  recorded.  The  donor,  brought  an  action  of  detinue 
against  a  purchaser  from  the  donee  to  recover  the  possession  of 
the  slave.  Previous  to  the  execution  of  the  deed,  the  donee  hired 
the  slave  to  a  third  person  at  ten  dollars  a  month,  and  upon  the 
donor's  complaining  that  this  was  not  enough,  the  donee  agreed 
to  pay  him  two  dollars  more.  Assuming  the  possession  of  the 
donee  to  have  commenced,  either  under  a  loan,  or  a  gift  with  a 
reservation,  we  said,  "A-s  it  respects  creditors  and  purchasers,  the 
actual  payment  of  hire  by  the  donee  could  not  have  interrupted 
the  continuity  of  his  possession,  and  in  their  favoi;,  if  it  continued 
for  three  years  without  demand  made  and  pursued  by  due  course 
of  law,  it  VV0UI4  divest  the  reservation  which  the  plaintiff  had 
made  in  his  own  favor."  This  case  is  unlike  the  one  at  bar;  for 
there,  the  pdssossion  was  parted  with  without  any  thing,  either  paid 
or  agreed  to  be  paid — the  promise,  if  it  can  be  so  considered,  to 


% 

,624        'ALj^BAMA.  ^ 

Bank  of  the'  State  of  Alabatna  v.  Croft. 

pay  the,  donoi'  hire,  Was  a  subsequent  undertaking,  after  the  stat- 
ute had  began  to  operate.  The  statute  itself  prescribes  the  terms 
on  which  a  reservatior^,  &c.,  shall  be  preserved "  as  against  the 
creditars,  or  purchasers  from  the  donee,  and  2i  post  factum  ar- 
rangement by  which  hire,  or  something  as  an  equivalent  there- 
for, is  to  be  paid,  cannot  have  that  effect.  TJiis  c?in  only  be 
donef  either  by  reclaiming  the  possession,  or /prosecuting  a  suit 
with  a  viewto  that  object;  or  where  the  reservation,  &c.,  is 
shown  by  deed,-&c.,  causing  the  same  to  be  recorded  upon  proof 
thereof. 

The  facts  pf  the  present  c&se  bring  it  witKin  the  third  section 
of  the  statute,  which  declares  that,  "This  act  shall  not  extend  to 
any  estate  or"  interest  in  any  lands,  goods  or  chattels,  or  any  rents- 
common,  or  profit  out  of  the '  same, , which  shall  be  upon  good 
consideration,  bona  fide  lawfully  conveyed,  or  assured,  to  any 
person  or  persons,  bodies  politic,  or  corporate."  [Clay's  Digest, 
255.]  If  it  be  true,  as  shpwn  by  the  evidence,  that  the  slaves 
were  hired  by  the  clamiant  to  one  of  the  defendants  in  execu- 
tion, from  year  to  yeai',  whether  privately  or, publicly,  the  case 
is  exempted  from  the  inflDence  of  the  statute;  for  then,  the  pos- 
session was  parted  with  for  a  valuable  consideration,  which  has 
been  often  held  to  be  the  meaning  of  the  terms',  "good. considera- 
tion," as  used  in  the  act.  This  being  shown,  the  inferende  will 
be,  in  the  absence  of  all  proof  impugning  the  fairness  of  the  trans- 
action, that  it  was  "6owa  fide."  And  the  possession,  having  been 
acquired  and  retained  by  the  h'irer  under  a  contract  made  annu- 
ally to  pay  to  the  claimant  an  equivalent  therefor,  with  a  stipula- 
tion that,  at  the  termination  of  the  hi.ring,  he,  Would  restore  the 
slaves  to  t*he  claimant,  the  creditors  of  the  former  could  not  di- 
vest the  title  of  the  latter,  by  a  sale  under  an  execution  against 
the  hirer.  From  this  view,  it  results  that' the  circuit  court  laid 
down  the  law  correctly;  and  its  judgment  is,  consequently,  af- 
firmed.        "      .  :■       • 
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.  ■    .  cullum:  v.  smith  &.coxklin. 

1.  The  ctn;uit  court  has  excluRiVe  jarisOiction  of  all  claims  to  property  levied  on,  whctbof  the 

^efecution  issuea  from  that  or  another  court 
S.  Although  a' court  may,  under  peculiar  circumstances,  suppress  a  deposition  regulirly  taXcd, 

yet  the  refusal  to  do  so  is  theeiercise  of  a  discretion  which  can  hot  be  reviewed  on  error. 

Writ  of  error  to  the  Circuit  Court  of  Mobile  county. 

Claim  by  George  W.  Cullum,  to  certain  slaves  levied  on  by 
an  execution  from  the  county  court  of  Mobile  county,  at  the  suit 
of  Smith  &  Coaklin  against  Charles  Cullum. 

Upon  the  return  of  the  claim  into  the  circuit  court,  the  claim- 
ant moved^o  dismiss  it  on  the  groupd  that  the  court  had  no  juris- 
diction, inasmuch  as  the  levy  was  made  updn  an  execution  from 
the  county  court.  The  court  refused  .to  dismiss  the  claim.  At 
the  trial,  upon  an  issue  formed  between  the  parties,  the  deposition 
of  orle  Crokcr,  was  offered  by  the  plaintiffs,  and  objected  to  by 
the  claimant,  upon  the  ground  that  the  notice  given  of  the  time 
and  place  of  taking  the  deposition,  was  insufficient.  The  facts 
were,  that  the  witness  resided  in  New-Orleans;  the  notice  was 
served  on  the  claimant's  attorney,  on  Saturday,  about  10  o'clock, 
that  the  deposition  would  be  taken  in  New-Orleans,  on  the  follow- 
ing Monday.  The  mode  of  intercourse  between  these  places, 
is  by  steamboat,  which  leaves  Mobilp  each  day,  between  12  and 
2  o'clock,  and  usually  reqches  New-Orleans  about  8  o'clock  the 
ensuing  day.  The  claimant  sent  an  agent  to  New-Orleans  by 
the  boat  of  Sunday,  but  owing  to  adverse  winds,  the  boat  did  not 
reach  New-Orleans  until  after  the,  deposition  had  been  taken  on 
Monday.  The  deposition  was  taken  in  accordance  with  the 
commission,  and  the  order  of  the  clerk  of  the  court.  The  court 
refused  to  reject  the  deposition. 

A  verdict  having  been  returned,  and  judgment  thereon  render- 
ed for  the  plaintiffs,  the  claimant  prosecutes  this  writ  of  error, 
and  assigns  thnt  the  circuit  court  erred  in  refusing  to  dismiss  the 
claim,  and  in  not  rejecting  the  deposition. 

D  ARC  AN,  for  the  plaintiff"  in  error — argued,  1.  That  the  claim 

79 


626  ALABAMA. 


Cnllum  V.  Smith  &  Conklin. 


"was  a  proceeding  ancillary  to  the  original  suit,  and  should  have 
been  returned  into  and  determined  by  the  county  court.  By  the 
act  of  18.12,  this  mode  of  proceeding  is  authorised,  and  the  juris- 
diction confined  to  the  superior  courts.  {Aikin's  Dig.  167.]— 
These  courts  were  virtually  abolished  by  the  adoption  of  the  con- 
stitution, as  circuit  and  county  courts  are  thereby  provided.  The 
act  of  1807,  [Aik.  Dig.  246^]  gives  the  county  court  concurrent 
jurisdicti"t)n  with  the  superior  courts,  in  all  matters  of  a  civil  na- 
ture, under  1,000  dollars,  except  real  actions,  actions  of  eject- 
ment, &c.  The  act  of  1822,  extends  and  makes  the  jurisdiction 
of  the  county  court,  concurrent  with  that  of  the  oircniit  court,  in 
all  actions  of  debt,  assumpsit,  ease^  covenant,  ^irid., trespass  piet 
armis;  and  it  also-has  concurrent  jurisdiction  ovejr  writs  of  cer- 
tiorari  and  supersedeas.  '  [Aik.  Dig.  246.]  Tliis  proceeding  is 
given  in  place  of  the  actiori'of  trespass' against  the  she^'iff,  and  as 
the  county  court  has  jurisdiction  of  that,  tbete  is  no  reason  why 
it  should  not  also  have  it  of  a^  claim  interposed.  The  concurrent 
jurisdiction  has  been  recognised  when  the  claim  was  miade  upon 
property  levied  on  by  an  execution  from  a  justice,  of  the  peace, 
[Gregg  V.  Harrison,  9  Porter,  631.]  - 

2.  The  injustice  of  prcssirig  a  deposition  taken  under  the  dr- 
cumstances  disclosed  in  the  bill  of  pxceptiojis,  is  apparent; 

Campbell,  contra.    .  ,  ;  •    • 

GOLDTHWAITE,  J.^— 1.  The  practice,  now  so  generally 
pursued  in  this  State,  of  interposing  a  claim  to  property,  levied  on 
by  an  execution,  instead  of  an  action  against  the  sheriff,  for  the 
taking,  or  against  a  purchase/ under  him  for  its  conversion  or  de- 
tention, was  introduced  by  the  act  of  1812.  Although  the  coun- 
ty court  then  had  jurisdiction  over  all  actions  of  a  civil  nature, 
except  real  actions,  ejectment,  and  trespass  qudre  clausum  f regit, 
when  the  matter  in  controversy  did  not  exceed  1.000  dollars,  yet 
the  cognizance  of  these  peculiar  suits  was  restricted  to  what  was 
then  known  as  the  superior  court.  [Laws  of  Ala.  117,  §  17;  ib. 
310,  §  10.]  The  entire  jurisdiction  of  that  court  was  transferred 
to  the  circuit  court  upon  the  organization  of  our  State  govern- 
ment in  1819.  [Clay's  Digest,  295,  §  33.]  Since  that  period, 
the  jurisdiction  of  the  county  court  has  been  made  concurrent  with 
that  of  the  circuit  court,  over  actions  of  debt,  assumpsit,  case. 


JUNE  TJ^M,  1844.  627 


Cullum  V.  3inith  &  Conklin. 


covenant,  trespass,  and  assault  and.  battery,  without  restriction 
a^  to  amount,     [Clay's  Digest,  5}97,  §  7.]    ' 

It  is  not  contended  by  the  plaintiff  in  error,  that  there  is  any 
specific  grant  of  jurisdiction  over  tiiis  class  of  suits,  but  the  argu- 
ment is,  that  it  is  necessary  and  proper  that  each  court  should 
have  jurisdiction' of  all  proceedings  consequential  upon  its  own 
process.  Tliis  argument  would cjjtablish  too  much,  as  executions 
can  issue  from  the  court  of  chancery,  and  it  can  not  be  contend- 
ed that  (hat  court  could  take  eognizance  of  such  a  suit  [Clay's 
Digest,  204,  §  14.j  The  orphans'  court  too,,  has  the  authority  to 
issue  executions  upon  its.decr§es,  for  the  payment  of  money.  That 
court,  it  is  true,  is  held  by  the  same  judge,  and  known  by  the  same 
name  as  the  county  court,  but  it  has  no  connexion  whatever  with 
the  jurisdiction  attaching  to  the  county  court  proper.  The  act  of 
1812,  which  originated  the  niode  of  .claiming  property,  was  doubt- 
less intended  by  its  framcrs  to  give  exclusive  cognizance  to  the 
superior  court,  of  all  cases  which  shpuld  arise  under  executions 
from  the  several  courts;-  and  po  subsequent  legislation  seems  to 
have  taken  this  jUsisdiction  a\yay.  It  consequently  remains  with 
the  circuit  courts  of  t^ie  present  time.  ,  The  case  of  Gregg  v. 
Hinsoh,  [9  Porter,  ()31,]  has  no  intiupntje  upon  this.  There  the 
question  was,  whether  the  county  courtcould  take  cognizance  of 
an  appeal  from  atrial  of  the  right  of  property  before  a  justice  of 
the  peace,  and  it  was  held,  that  jurisdiction  over  appeals  from  jus- 
tices courts,  was  concurrent  in  the  circuit  and  county  courts. 

2.  The  other  assignment  of  error,  applies  to_^  the  refusal  to  ex- 
clude the  deposition.  This  cannot  aVail  the  claimant  for  the  rea- 
son that  such  a  refus^il  is  not  the  subject  of  revision  on  error. — 
We  entertain  no  doubt  that  a  court  may  suppress  a  deposition, 
even  wlien  tiie  4)roceedings  leading  to  it  have  been  entirely  regu- 
lar and  formal,  if,  under  the  peculiar  circumstances  of  the  par- 
ticular case,  injustice  to  tlie  suitor  must  necessarily  or  will  proba- 
bly result  from  using  the  testimony  thus  procured.  But  such 
an  application,  when  the  proceedings  have  been  regular  under  the 
statutes,  is  addressed  to  the  sound  discretion  of  the  court,  and 
should  never  be  allowed  when  sprung  at  the  trial,  inasmuch  as 
its  elTect  then  must  be,  to.  take  the  opposite  party  by  surprise. — 
Whether  the  improper  suppression  of  a  deposition  is  a  matter 
w^hicli  can  be  reviewed  on  error,  when  the  suppression  is  had 
previous  to  the  time  of  the  trial,  is  not  a  question  now  to  be  con- 
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sidered,  though  it  is  possible  the  .proper  course  would  be,  to  com- 
pel its  reinstatement  by  7/2awc?amM5.  -Taking' the  case  as  shewn 
upon  the  bill  of  exceptions,  there  was  nothing  to  call  for  the  exer- 
cise of  the  discretionary  jjower  of  the  court,  as  it  was  not  at- 
tempted to  be  shown  that  any  injustice  had  been,  or  would  be, 
the  consequence  of  the  omission  to  attend  thd  examination; 
Judgnjent  affirmed.  "'  '  *" 


THE  STATE  v.  CLOUD. 


1.  The  offence  of  keeping  a  house  of  public  enterlainment  for  travelkrs,  either  in 
town  or  country,  without  iirst  obtaining  a  license  therefor  from  (he  cdunty 
court,  is  punishable  by  indictment  or  presentment,  although  spirituous  liquors 
be  not  retailed  in  the  house  ;  but  no  lax  can  be  demanded  on  granting  a  license 
to  keep  a  house  of  public  entertainnient,  unless  it  be  in  a  city  or  incorporated 
town  or  village.  .r  .  ,  >•. 

/        ,, 

^ovEL  and  difficult  questions  from  the  Circuit  Court  of  Rus- 
sell. ,       .  . 

The  defendant  was  inflicted  for  keeping  'a  tavern  without  first 
obtaining  a  license  from  the  county  court.  • 

The  defendant  demurred  to  the  indictment,  which  was  over- 
ruled by  the  court.  Upon  the  trial,  it  aj^peared  that  the  defend- 
ant kept  an  orderly  house  for  the  entertainment  of  such  travellers 
as  would  stop  with  him,  not  in  any  town,  village  or  city,  but  on 
his  own  farm,  in  the  country,  and  did  not  retail  spirituous  liquors. 
Upon  which  the  defendant  moved  for  a  charge,  that  it  was  not 
an  offence  for  which  an  indictment  would  lie;  which  the  court 
refused;  and  the  jury  foiind  him  guilty.     ' 

TbE  Attorney  General,  for  the, State. 
Heydenfeldt,  conifrtt. 

i'  ■ 
ORMOND,  J. — It  is  contended  by  the  counsel  for  the  defend- 
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ant,  that  there  is  no  law  in  force  subjecting  thfe  defendant  to  in- 
dictment for  keeping  a  country  iryj,  or  house  of  entertainment  for 
travellers.  The  question  depends  upon  the  construction  of  the 
different  statutes. 

The  act  of  1807,  [Clay's  Digest,  554,]  gave  authority  to  the 
county  court  to  issue  a  license  to  keep  taveiTi,  to  any  ojie  who 
should  be  recommended  for  that  purpose,  by  six  or  more  reputa- 
ble freeholders  of  the  county,  on  his  paying  to  the  clerk  twenty 
dollars  for  the  use  of  the  county.  Bond  was  required  in  the  pen- 
alty of  three  hundred  dollars,  with  condition  to  provide  good, 
clean,  wholesome  diet  and  lodgings  for  travellers,  and  stabling 
and  provender  for  horses;  and  the  rates  of  charges  were  to  be 
regulated  by  the  cqunty  court. 

^his  act  did  not,  in.  terms,  make  the  offence  of  keeping  a  tav- 
ern without  license  indictable;  but  by  the  act  of  1812,  persons 
offending  against  the  act  were  subjected,  on  presentment  by  the 
grand  jury,  to  a  fine  not  exceeding  one  hundred  dollars;  and  the 
clerk  of  the  county  court  was  required  to  furnish  the  court  "with  a 
list  of  all  persons  who  had  obtained  tavern  licenses  within  one 
year  preceding.     [Clay's  Dig.  505,  §.10!] 

In  1827,  an  act  was  passed  to  raise  a  revenue,  which  imposed 
a  tax  of  ten  dollars  for  a  license  to  keep  a  liouse  of  entertainment 
in  any  city  or  to"wn  withdut  retailing  spiritous  liquors.  [Aik.  Dig. 
410.]  This  act  repeals  so  much  of  the  act  of  1807  as  required 
twenty  dollars  to  be  paid  on  obtaining  a  license  to  keep  a  tavern; 
and  as  the  act  exprpssly  confines  the  tax  to  those  who  obtain  li- 
cense, "to  keep  a  house  of  entertainment  in  any  city  or  town," 
nothing  could  be  demanded  ofthose  who  obtained  a  license  to  keep 
a  house  of  entertainment  in  the  country. 

By  the  act  of  1836,  all  State  taxation  was  abolished;  but  the 
commissioners'  courts  were  authorized  to  levy  a  tax-for  county 
purposes  on  the  subjects  of  State  taxation. 

Thus  tho  law  stood  until  1843,  when  an  act  was  passed  to 
raise  a  revenue,  and  a  tax  of  fifty  dollars  laid  upon  tavern  li- 
censes in  cities,  and  ten  dollars  in  a  town  or  village  incorporated; 
the  commissioners'  court  being  again  authorized  to  levy  a  tax, 
not  exceeding  tliirty  per  cent,  on  the  subjects  of  State  taxation,  for 
county  purposes.     [Clay's  Dig.  560,  §  13,  19.] 

From  this  siimmary  of  the  legislation  on  the  subject,  it  appears 
that  no  State  tax  is  laid  upon  licenses  to  keep  a  house  of  enter- 
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tainmcnt,  unless  ii'be  in  a  City  or  incorporated  town  or  village, 
and,  consequently,  there  can  be  no  .coDnty  tax  on  "a  country  li- 
cense; but  the  supervision  of  the  county  court  over  houses  of 
public  entertainment,  whether  in  town  or  country,  as  a  police  re- 
gulation, is  still  reserved;  and  no  person  has  the  rigjnt  to  keep  a 
public  house  for  the  .entertainment  of  travellers,  without  first  ob- 
taining license  from  the  county  court  in  the  mode  pointed  out  by 
law.  .  .      '       ' 

It  is  a  matter  ofgrea^  public  concernment,  that  those  who  keep 
houses  of  public  entertainment,  should  be  fit  and  pr.oper  pel'sons, 
that -the  persons  ijhd  property  of  travellers  mj^y  be  safe — -that  they 
should  be  required  tomake  suitable  pro:s^ision  for  their  accommo- 
dation, and  their  rates  be  known  and  fixed.-  These  are  matters 
in  which  the  community  have  a  greater  interest  than  in  the  lax 
which  may  be  assessed  by  the  State  fis  the  price  of, the. privilege; 
and  in  all  well  ordered  communities,  has.  been  kept  under  the  su- 
pervision of  the  law.  It  has  been  so  kept  in  -this  St^te;.atid  we 
entertain  no  doubt  that  the  offence  of  keeping  a  liouse  of  public 
entertainment,  either, in  town  or  country,  without  first  obtaining 
a  license  in  the  mode  requirqd  by 'law,  is  punishable  by  indict- 
ment or  presentment.     ',       "  .     r-  > 

The  otfence  of  retailing  spirituous  Jiquors  without' license,  is 
distinct  from  this..  The  term,  "tavern,"  according  to  Webster, 
signifies  a  house  licensed  to  sell  liquors  in  small  quantities;  but 
he  adds,  in  some  of  thq  United  States,  it  is  synonymous,  with  inn 
or  hotel,  and  denotes  a  house  for  the  entertainment  of  travellers, 
as  well  as  for  the  sale  of  liquors...  Such,  in.the  opinion  of  the  Le- 
gislature, is  the  fact- in- this  State,  as  ui  ,th\e  act  of  1807,  they  are 
used  as  synonymous  terms.  In-the  last  act  upon  this  subject,  the 
tax  upon  a  license  to  keep  a  tavern  in  a  village,  is  ten  doUai's;  and 
in  the  same  section,  the  tax  for  a  license  to  retail  spirituous  li- 
quors is  thirty  dollars — a  discrepancy  which  could  not  exist  if  a 
license  to  keep  tavern,  ex  vi  termini,  was  an  authority  to  retail 
spirituous  liquore.     [Clay's  Digest,  500,  §  13.}  •-     . .  , 

Let  the  judgment  be  affirmed.  •       . 
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SHEPHERD,  ET  AL.  V.  NABORS.  \     . 

1.  Where  a  sheriff  justifies  the  seizure  of  property  under  a  writ  of /m  facias,  be 
need  not  allege  that  a  judgment  was  rendered  in  the  casein  which  the  execa* 
tion  issued;  the  production  of -the  judgment  maj  become  necessary,  where 
the  plaintiff  proves  that  his  title  is'paramount  to  the  lien  of  the  execution. 

3.  X  father,  by  decd„gkveto  the  heirs  born  of  his  daughter's  body,  a  femalailave, 
providing  therein  that  he  should  retain  the  slave  in  his  possession  during  his 

-  ]if|B,  and  at  his  decease  thai  t^he  should  be  "  in  full  possession  of  the  heirs 
ty>rn"  of  his  daughter  :  Held,  that  this  was  a  testamentary  paper  and  might 
Be  prove'd  as  such  pand  that  all  the  chifdren  to  which  the  daughter  gave 
hirth,  might  claim  an  eqnal, interest  in  the  slave  and  her  iqcrease,  under  the 
deed  as  an  executory  devise.' 

3.  in  the  absence  qI  proof  showing  tbc  contrary,  the  English  common  law,  when 
oonsistent  with  our  instilutichis,  will  he  presumed  to  be  the  rule  of  decision  in 

a  Sister  6late._  .        "  >  '•  * 

4.  A  legatee  of  personal  property  cannot  maintain  an  action  for  the  recovery  of 
bis  legacy,  unlets  the  will  has  been  rcgulaKy  admitted  to  probate.    ; 

5.  VV'herc  tt  appears  from  a  bill  of  sxceptiuns  that  the  plaintiff  fiiled  to  make  out 

his  case,  an  appellate  court  wHl  not,  at  his  instance,  reverse  a  judgment  ren.       *,\ 
dercd  against  him,  because  the  courfexprcssed  to  the  jury  an  incsrrcct  opinion 
upon  the  law,  or  gave  an  erroneoiis  reasod  for  a  correct  conclusion. 

WEfT  of  error  to  the  Circuit  Court  of  Pickens.' 

This  was  an  action  of  trover  by  the  plaintiffs  in  error,  against 
the  defendant,  to  recover  damages  for  the  conversion  of  a  female 
slave  named  Silvey. '  The  defendant  pleaded,  1.  Not  guilty. — 
2.'  That  he  was  sheriff  of  Pickens  county,  and  as  such,  received  '' 
two  writs  o{ fieri  fadias,  (which  ar6  set  qut  in  extenso)  with  the 
indorsements  and  returns'  thereo'n;  these  executions  are  against 
the  goods  and  chattels,  iScc.  of  John  Shepherd.  From  the  returns, 
it  appears  that  they  wel-e  levied  on  the  third  6f  August,  1841, 
on  a  negro  wornan  named  Silvey,  who  was  sold  on  the  first  Mon- 
day in  September  thcr,eafter,  to  the  highest  bidder,  for,  three  hun- 
dred and  eighty*six  dollars;  and  that  James  Richey  becanne  the 
purchaser.  The  plea  then  alleges  that  Silvey  was  levied  on  and 
sold  at  the  time  stated,  according  to  law,  as  the  property  of  the 
ddfendant  in  the  executions;  "that,  these  actings  and  doings  are 
the  same  with  which  he  is  charged  in  the  plaintiff's  declaration, 
and  no  otlier,-"  that  Silvey  was  the  property  of  Jolin  Shepherd, 
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and  was  then  and  there  liable  to  satisfy  the  writs  o{ fieri  facias 
set  out;  and  negatives  the  fact  that  she  was  at  any  time  the  pro- 
perty of  the  plaintiffs,  &c.  To  this  plea,  the  plaintiffs  demurred, 
and  their  demurrer  being  overruled,  they  replied;  whereupon  an 
issue  was  made  up  on  both  pleas,  and  the  cause  submitted  to  a 

On  the  trial  the  plaintiffs  excepted  to  the  ruling  of  the  court. — 
It  is  shown  by  the  bill  of  exceptions,  that  the  plaintiffs  read  to  the 
jury  an  instrument  of  writing,  of  which  the  following  is  a  copy, 
viz:  Know  all  men  by  these  presents,  that  I,  Robert  Moses,  of 
the  county  of  Franklin,  and  State  of  Tennessee,  haye  this  day, 
given  to  the  heirs  born  of  my  daughter,  Winney  Shepherd's  body, 
a  certain  negro  girl,  named  Silvey,  abogt  sixteen  year-s  old,  black 
complexion,  which  negro,  I,  the  said  Moses,  do  warrant  and  fore- 
ver defend  the  right  of  the  said  negro  from  my  heirs,  and  from 
cveiy  other  person  or  person,  to  the  said  lawful  heirs,  born  of 
Winney  Shepherd's  body.  Nevertheless,  I,  the  said  Robert 
Moses,  doth  keep  the  said  negro  in  my  possession  my  lifetime, 
and  at  my  decease,  the  negro  is  in  full  possession  of  the  heil-s  born 
of  Winney  Shepherd's  body.  Witness  whereof,  I  have  set  my 
hand  and  seal,  this  8th  day  of  August,  1812. 

Robert  Moses,  [Seal.] 

It  was  proved  that  Winney  Shepherd  was  living  at  the  date  of 
the  instrument,  that  the  plaintiffs  were  her  children;  some  three  or 
four  of  them  were  then  born,  and  the  others  since  that  time.  Mrs 
Shepherd  survived  her  father,  and  some  of  the  plaintiffs  were 
born  after  his  death.  The  defendant  proved,  that  as  sheriff,  he 
levied  on  the  slave  in  question,  under  an  execution  against  John 
Shepherd,  the  father  of  the  plaintiffs.  There  was  a  conflict  in 
the  proof,  whether  the  possession  of  Silvey  had  been  with  the 
plaintiffs  or  their  father,  since  the  death  of  Robert  Moses.  The 
court,  among  other  things,  charged  the  jury,  "that  the  instrument 
read  in  evidence,  was  not  of  any  validity  as  paper  title  to  the 
slave  in  controversy,  in  favor  of  the  plaintiffs;  because — first,  un- 
der a  rule  of  law,  Winney  Shepherd  had  no  heh^s  at  the  time  the 
same  was  made — and  secondly,  if  the  word  heirs  was  to  be  un- 
derstood children,  it  was  uncertain,  from  the  face  of  the  instru- 
ment, what  children  were  meant;  whether  such  only  as  were 
born  when  it  was  made,  or  such  also,  as  should  afterwards  be 
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born.*'    The  jury  returned  a  verdict  for  the  defendant,  and  there- 
upon a  judgment  was  rendered. 

J.  J.  PoRTEn,  for  the  plaintiffs  in  error. — Th#  pleif  of  justifi- 
cation does  not  aWcgc  that  there  were  judgments  in  th«  cases  in 
M'hich  th/./«'s  issued.  [5  Burr.  Rep.  2&3H;  2  VV  Bla.  Kep. 
701;  1  Ld.  Raym.  Rep.  305,  733;  2  Saund.  Plead,  and  Ev.  793; 
2  Johns.  Rep.  46;  4  Mass.  Rep.  232;  Gould's  Plead.  49,  §  2.J— 
These  citation?  will  show  ■  that  tlie  plea  is  bad  for  the  ^lefect 
stated. 

The  reasons  assigned  by  the  circuit  judge  for  determining  that 
the  instrun^nt  offered  in  evidence  by  the  plaintiffs,  is  void,  cannot 
be  supported.  By  the  term  "heirs,"  we  are  to  understand  chil- 
dren^ and' not  only  those  born  at  the  time  of  the  gift,  or  at  the 
donor's  death,  bat  all  to  whom  Mrs.  Sheppard  was  to  give  birth 
during  her  life. 

The  writing  in  question  must  be  regarded  as  an  executory 
dfcvisc.  which  may  or  .may  not  become  vested  in  the  objects  of 
the  devisor's  bounty,  immediately  upon  his  death.  [2  Bla.  Com. 
172.]  Here  the  writing,  although  in  forn^  a  deed,  is  in  point  of 
law  a  Will.  [2  Ala.  Rep.  155;  Lovelass  on  Wills,  517;  2  Caro. 
L.  Repo.  595;  2  Nott'&  McC.  Rep.  531;  4  Dess.  Rep.  617;  6 
Ves.  jr.  R^p.  385.]  The  fact,  whether  Mrs.  Shephercf  would 
-have  children,  or  when  the  youngest  would  be  born,  were  events 
altogether  uncertain,  and  determine  the  character  of  the  bequest 
*  to  be  contingent  [2  Ala.  Rep.  156;  Lovelass  on  Wills,  325;  1 
Russell's  Rep.  260;  12  Mass.  Rep.  424;  3  Dess.  Rep.  550;  5  H. 
<fe  Johns.  Rep.  10;  1  Ves.  «k  B.  Rep.  422.] 

An  executory  devise  operates  in  favor  of  the  ulterior  devisee, 
although  he  be  not  in  esse  at  the  time  it  is  made,  or  at  the  death 
of  the  devisor.  [Feame  on  Rem.  9 — 536;  Lovelass  on  Wills,  325; 
4  Kent's  Com.  269,284;  1  Eq.  Cases  Ab.'191;  pi.  2;  2  Bla.  Com. 
172.]  This  being  the  case,  all  the  children  of  Mrs.  Shepherd  are 
jointly  entitled  to  the  slave  Silvey,  and  the  action  is  well  brought 

The  counsel  also  made  other  points,  which  the  view  taken  by 
the  court,  makes  it  unnecessary  to  notice  particularly;  and  cited 
the  following  authorities.  [Greenl.  on  Ev.  286-8-9, 325,  note  3, 
ii.  iii.  iv.;  Wigram  on  Wills,  11, 14;  5  M.  &  W.  Rep.  ^63;  Love- 
lass on  Wills.  275;  3  Hals.  Rep.  97;  Greenl.  Ev.  29.5,298;  Mat- 
thews on  Pres.  Ev.  44;  2  Stark  Ev.  566;  Ram.  on  Wilis  49;  8 
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Porters'  Rep.  203;  1  P.  Wms.  Rep.  233;  1  Brown's  P.  Gases, 
288;  3  East's  Rep.  533;  2  Atk.  Rep,  582;  7  Taunt.  Rep.  362; 

2  Dess.  Rep.  18-33;  Matthews  on  P.  Ev.'45;  12  Wend.  Rep.  83; 
4  Johns.  Rep.^eU;  Fearne  on  Rem.  313-4;  1  Vern.  Rep.  66;  2 
Ves..Sr.  Rep.  640;  1  id.  57,  220;  5  id.  849;  6  Munf.  Rep.  352; 

3  Wend.  Rep.  503.]^?        ,  v  .       , 

In  answer  to  an  intimation  from  the  court,,  that  the  testamen- 
tary paper  relied  on  should  have  been  proved  as  a  will,  and  that 
for  the  want  of  a  probate,  it  could  not,  be  used  in  this  action,  to 
entitle  the  plaintiffs  to  recover;  the  plaintiff's  counsel  cited,  2 
Caro  L.  Repo.  595;  3  Johns.  Ca.  283,  5  Cow.  ,Rep.  221. 

Huntington,  for  the  defendant— If  the  second  plea  aiuounts 
to  the  general  issue,  this  is  an  objecjion  which  is  available  only 
upon  special  demurrer.  [7  T.  Repr391;  10  Johns.  Rep.  289; 
2  Stew't  &  P.  Rep.  402.]  In  this  State,  special  dfeimurrei-s  are 
abolished  by  statute.      .  -  •        ' 

But  if  a  special  demurrer  was  allowable,  still  the  plea  would 
be  good.  [2  Leigh's  N.  P.  1493-4.]  Nor  was  it  ndeessary  to 
defendant's  defence,  that. he  should  have  .alleged  there  was  a 
judgment,  or  that  the ^..  fa.  was  regularly  issued.  [5  Wend. 
Rep.  170;  16  id.  514.]  The  case  of^urns  v.  Taylor,  [3  Porter's 
Rep.  187,]  does  not  lay-  down  a  contrary  rule. 

The  writing  given  in  evidence,  was  a  covenant  to  stand  pos- 
sessed to  the  use  of  the  donor  for  life,  and  after  his  death,  the 
^ave  in  question  should  go  to  the  children  of  Winney  Shepherd,  * 
boi'n  at  the  date  of  the  deed,  and  living  at  the  donor's  death;  or 
such  as  might  be  living  at  the  latter  period,  without  reference  to 
the  time  of  their  birth;  or  else  to  such  children  as  Mrs.  Shepherd  ' 
might  give  birth  to  during  her  life.  Tj  either  case  the  deed  is  void, 
for  the  uncertainty  and  the  ambiguity,  cannot  be  explained. — 
[Greenl.  Ev.  340,  et  post.] .  - 

Again;  upon  the  last  interpretation  supposed,  the  deed  would 
be.  void,  because  there  would  be  a  use  limited  upon  a  use,  in  ref- 
spect  to  children  born  after  the  donor's  death.  [9  Cow.  Rep. 
437.]  And  upon  the  first  and  second  interpretations  of  the  ii>- 
strument,  there  are  too  many  plaintiffs,  and  for  that  reason,  if  no 
other,  the  action  could  not  be  supported.  [12  East's  Rep.  51.6.J 
If  all  other  objections  fail,  it  is  insisted  that  the  deed  is  vo^d,  be- 
cause it  is  made  to  the  heirs  of  a  person  then  living. 
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COLLIER.  C.  J.— In  Sa.vac,ool  v.  Boaghton,  [5  Wend.  Rep. 
170,]  it  was  declared  to  be  a  settled  rule  of  the  common  law, 
that  a  mere  ministerial  officer,  who  executes  the  process  of  the 
court  havrng  jurisdiction  of  the  matter,  dnd  authorised  to  issue 
such  process  in  general,  or  in  certain  specified  cases,  is  protect- 
ed in  the  execution  of  such  process,  if  it  is  T%ular  an  its  face,  and 
apparently  within  the  jurisdiction  of  the  court  issuing  it  This 
case  was  reviewed  by  the  court  9f  errors,  in  Parker  v.  Walrod, 
[16  Wend.  Rep.  614,]  and  is  regarded  as  a  most  satisfactory  ex- 
position of  the  law.  It'  is.  there  admitted,  that  if  the  want  of  jii- 
risdiction  appear  upon  the  face  of  the  process  itself,  the  officer  to 
whom  it  is  delivered,  is  bound  to  take  notice  of  it,  and  can  claim 
no  protection  from  such  process  when  sued  for  an  act  done  in 
executing  its  mandate.  Further,  the  court  say  that  where  the 
plaintifTshows  title  in  himsf-^lf,  derived  from  the  defendant  in  exe- 
cution before  its  lien  attnched  thereon,  the  execution  will  not  af- 
ford a  defence  t6  the  officer,  but  to  make  it  available  against  a 
stranger,'  he  must  connect  it  with  a  judgment,  and  then  show 
that  the  transfer  of  the  property-  to  the  person  thus  claiming  it, 
was  fraudulent  and  void,  as  against  the  creditor  who  had  reco- 
vered such  judgment.  This  is  stated. as  the  only  exception  to 
the  rule  laid  down  in  5th  Wendell.  The  cases  cited  by  the 
plaintift''s  counsel,  are  noticed  by  the  court,  and  instead  of  contra- 
dicting what  is  supposed  to  be  the  general  rule,  only  determine, 
that  where  the  plaintiffs  shows  a  title  derived  from  the  defendant 
'  before  the  lien  of  the  execution,  in  order  to  its  invalidity,  the  plains 
tiff  must  produce,  the  judgment. 

Whether  a  crrse  come  within  the  rule,  or  what  has  been  called 
the  exception  to  it,  is  wholly  immaterial  as  it  respects  the  frame 
of  the  plea;  in  neither  case  is  it  necessary  to  allege  that  Xhcfi.fa^ 
was  issued  pursuant  to  a  valid  judgment.  The  execution,  as  we 
have  seen,  if  unobjectionable  in  itself,  will  justify  the  officer  in 
obeying  it,  and  the  judgment,  wHbn  its  production  is  necessary,  is 
only  evidence  in  connection  with  extrinsic  proof,  to  show  that 
the  creditor's  right  to  sell  the  property  was  superior  to  the  title 
which  the  plaintiff  has  made  out.  »The  judgment  is  not  a  prima- 
ry element  in  the  justification  of  the  officer,  and  can  only  be 
made  material  by  the  proof  adduced  by  the  plaintiff;  therefore, 
upon  principle,  the  pleadings  cannot  be  required  to  make  any 
averment  in  respect  to  it. 
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/    •  In  Dunn  and  Wife,  et  al.  «.  The  Bank, of  Mobile,  et  al.  [2  Ala. 
Rep.   152  J  \v'e  held,  that  although  an  instrument  be  in  fornn  a 

'deed  of  gilt,  and  so  designated  upon  its  face,  still  if  its  purpose 
be  testamentary — is  not  to  operate  duriog  life,  but  is  not  to  be 
consummated  yintil  death,  it  may  be  proved  as  a  will.     So,  an 
instrument,..whi<ah^'i|||i  form  an  indenture,  and  sealed  and  deliv- 
ered as  a  deed,  may,  if  testamentary  in  its  nature,  operate  as  a 
will  even  of  real  estate;  and  such  paper  would  be  a  good  exe- 
cntion  of  a  povvecto  appoint  by  will.     [Lovelass  on  Wills,  317, 
and  cases  there  6ited.]     The  instrument  in  question,  it  is  clear, 
is  of  the  character. 'described;  for  its  operation  is  expressly  post- 
poned until  after  vthe  donor's  ^death.     This  being  the  necessary 
consequence  from  the  law  as  stated,  the  case  cited  from  2  Ala. 
Reports,  will  show,  that  the  gift.lo  Mrs.  Shepherd's -children  was 
an  executory  devise,  and  may  take  efiect  in  favor,  not  only  of 
those  who  were  born  at  the  time  the  instrument  was  exeputed, 
or  at  the  donor's  death,  but  all  of  whom  Mrs.  Shepherd  may  be- 
come the  mother  during  her  life.  ,  The  intention  of  the  donor 
requires  that  the  deed  should  receive  this  extended  interpretation; 
for  all  the  children,  no  matter  when  born,  were  related  to  him  in 
the  same  degree,  and  following  the  dictate  of  nature,  should  be 
alike  cherished  as  objects  of  his  bounty.     Now,  although  nemo 
heres  est  viventis  is  a  familiar  maxim  of  the  common  law,  it  can- 
not be  allowed  that_a  deed  or  will  shall  be  inoperative;  because, 
in  designating  the  persons  who  it  is  intended  shall  take  under  it, 
the  term,  "heirs,"  is  used  as  a  substitnte  for  children  or  issue. 
The  rule  which  requ'res  the  intention  of  the  testator,  donor  or 
grantor  td  be  carried  into  effect,  where  it  is  consistent  with  law, 
utterly  forbids  such  a  conclusion.     It  cannot  be  maintained  that 
the  deed  is  void  because  it  is  uncertain  which  of  the  children  of 
Mrs.  Shepherd  are  to  take  under  it.     The  instrument  being  tes- 
tamentary, operates  as  an  executory  devise,  and  that  the  ''heirs" 
may  enjoy  the  property,  all  the  children  must  take  a  joint  interest. 
The  difficulty  of  adjusting  the  rights  of  the  children  will  be  no 
objection  to  this  construction;  for  it  would  be  competent,  if  neces- 
sary to  a  division,  to  sell  the  property:  and  in  order  to  provide 
for  after-born  children,  those,who  come  into  the  possession  of  their 
interest,  upon  the  death  of  Robert  Moses,  might  be  required  to 
enter  into  bond  with  surety  to  contribute  so  a^  to  make  up  the 
shares  of  the  younger  issue.  ,'  .     "   . 
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T^he  iustrUrnent  in  quL'stion  qppcars  to  h;ive  been  executed^© 
Tennessee,  and  from  any  lliibg  to  the  contrary,  shewn  by  there- 
cord,  may  have  been  consummated  by  tlie  death  of  the  donor 
while  possessed  of  the  slave  in  Aat  State."*  We,  therefore,  pro- 
pose to  consider  it»  legal -effect  in  refcrenqe  to  the  English  com- 
mon law,  which,  in  the  absence  of  proa((i|ho wing  it  tq  be  inap- 
plicable, must,  when  consistent  with  our  mstitutions,  he  under- 
stood to  be  the  rule  of  decision  in  a  sister  State. 

It  has  bOcnsaid,.that  a  will  ef  real  estate,  independently  ofjhe 
requirements  of  a  statute,  does  not  need  a  formal  probate  to  give 
to  it  efficacy  in  favor  of  a  devisee;  that  it  operates  as  a  convey- 
ance,/>ro/jr/rt  vig'orci  and  like  an  ancient  deed,  when  possession 
has  been  consistent  with  it  for  a  long  tirrie,  will  be  presumed  to 
have  been  executed  tn  the  manner  it  imports.  [Ram.  on  Wills, 
^-rA;  Bagwell  v.  Elliott,  et  ux.  2»Rand.  Rep.  190;  Fctherly  v. 
Wagonej,  1 1  Wend!.  Rep.  519.  Sec,  also,  3  Johns.  Cases,  283; 
5  Cow.  Rep.  221;  7  id.  374;  G  Serg't  &  R.  Rep.  223;  1  liar.  & 
McII.  Rep.  419;  10  Wheat.  Rep.  470;  2  Rep.  Const.  Ct.of  So. 
Caro.  80;  4  Dev.  Rep.  430;  3  Phil.  Ev.,  C.  &  H.'s  notes,  8G1, 
1347,  8.]  But  the  qufttion  is'  not  as  to  the  necessity  of  a.pro- 
bate  in  order  to  establish  a  will  of  real  estate  at  common  law;  it 
is  whether  the  legatee  of  personal  property  can  recover  it  at  law 
until  the  will  has  been  provecf  in  ihc'/o-Mm  provided  for  that  pur- 
pose. Xhis  question  arose  in  Ilex  v.  The  Inh.  of  Netherseal,  [4 
T.  Rep.  258,]  and  Lord  Kenyon  said,  "we  cannot  receive  any 
other  evidence  of  their  being  a  bill  in  this  case  than  such  as  would 
be  sufficieht  in  all  other  cases,  where  titles  are  derived  under  a 
will;  and  nothing  but  the  probate  or  letters  of  administration  with 
the  will  annexed  are  legal  evidence  of  the  will  in  all  cases  of  per- 
sonalty-" This  was  considered  as  a  correct  statement  of  the 
law  m  Armstrong  v.  Lear,  [12  Wheat.  Rep.  175,]  where  it  was 
held,  that  an  administrator  appointed  here,  could  not  sue  for  a 
legacy  bequeathed  by  a  foreign  will;  because,  probate  of  the  will 
had  not  been  made.  [And  the  same  doctrine  is  re-asserted  in 
Tarverv.  Tarver,  9  Peters*  Rep.  174.  See,  also,  Pinkerton  v. 
Walker,  3  Ilayw.  Rep.  223:  Howell  v.  Whitchurch,  4  Id.  49; 
Pinney  v.  Pinney,  2  Mann.  «fc  Ryl.  Rep.  436;  8  Bam.  &  C.  Rep. 
335.] 

It  is  needless  to  enlarge  upon  this  point,  for  it  is  clear,  upon  the 
authorities  cited,  as  well  as  upoa.principle,  that  the  plaintiff's  can 
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take  nothing  under  the  testamentary  paper  addaccd  by  thenn, 
until  it  has  bee;i  admitted  to  probate  axs  a  will.  The  reasons 
which  induced  a  decision  by  th^  circurt  court  against  the  validi- 
ty of  the  instrument,  we  have  seen  are  not  well  founded  in  law, 
yet  the  result  was  correct;  and  the  ~  plaintiff's,  not  being  preju- 
diced, cannot  urge  an  erroneous  reason  for  a  correct  decision  as 
aground  for  its  reversah  •  The  consequence  is,  that  the  judgment 
of  the  circuit  court  is  affirmed.  "  - 


CHERPIN  V.  TILLOTSON.         '    '         '     \ 

1.  It  is  not  regular  foo  a  defendant  in  error  to  docket  the  cause  upon  the  produc- 
tion of  llie  certificale  and  citation,  and  thereupon  move  to  confcss^error.  Un- 
til the  record  is  filed  by  the  plaintiff  and  errors  are^assigned,  the  defendant  has 
no  otlier  rights  than  to  move  for  an  affirmance. 

i         ^  , 

Stewart,  on  behalf  of  the  defendant  in  error,  produced  the 
certificate  of  the  clerk  of  the  circuit  court  of  Mobile  county,  that 
a  writ  of  error  in  this  ease  ha^  been  sued  out  retarnable  to  this 
term;  and  also  produced  the  citation  issued  and  served.  Upon 
these,  he  moved  that  the  case  should  be  docketed,  and  the  de- 
fendant allowed  to  confess ^evror. 

GOLDTHWAITE,  J— Until  the  transcript  is  filed  by  the 
plaintiff  in  error,  and  errors  assigned  by  him,  the  defendant  has 
no  other  rights  in  this  court  than  to  have  the  judgment  affirmed, 
upon  the  production  of  the  proper^  certificate  or  citation;  or  for 
the  omission  to  assign  error.  .   ,  , 

By  the  statute  prescribing  tjde  manner  in  which  writs  of  error 
shall  be  sued  out  and  prosecuted,  it  is  made  the  duty  of  the  clerk 
to  deliver  a  transcript  of  the  record  to  the  party  applying  for  the 
writ  of  error,  or  his  attorney,  to  be,  by  him,  returned  to  the  first 
day  of  the  next  supreme  court.  It  also  provides,  that  if  the  record 
be  not  filed,  or  that,  if  filed,  no  errors  be  assigned  within  the 
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three  first  days  of  the  term  that  an  affirmance  may  be  had  by  thie 
defendant  in  cpror.     [Ckiy's  Dig.  308,  §  13.] 

In  Thacker  v.  Myrick,  [3  Stewart,  184,]  it  was  held  that.the 
defendant  in  error  could  not  file  the  transcript,  and  move  for  an 
affirmance  for  the  want  of  an  assignment  of  error.  Since  that 
decision,  the  practice  tlierr  estabHshcd  does  not  appear  to  have 
been  controverted.       .       *        '  / 

Motioil  denied..  ''*'-■  .  ,    ' 


THE  BANK  OF  MOBItE,  HALLETT,  et  als.  v.  HALL. 

1.  A  negotiable  instrument  received  before  it  is  due,  in  payment  of  a  pre-existing 
debt,  is  received  in  the  usual  course  of  trade  between  merclianta,  and  will  pro- 
tect the  bolder  agamst  a  latent  .eqmtjr  between  the  original  parties,  of  which 
he  had  no  notice. 

2.  A  ne{rotiable  instrument  received  from  the  pajee,  before  tnattrrity,  as.an  in- 
demnity  against  future  lo;)8  on  a  suretyship  tlten  existing  on  the  part  of  the 
holder,  for  the  payee  is  not  a  transfer  in  the  usual  course  of  trade,  eo  as  to  pre' 
elude  the  maker  from  availing  himself  of  a  laterlt  6quity  between  him  and  the 
payee. 

Error  to  the  Chancery  Court  of  Mobile. 

The  bill  was  filed  by  tiie  defendant  in  error,  who  alleges,  that 
in  1835,  he  purchased  certain  premises  in  the  city  of  Mobile  from 
SolomcMi  Andrews,  for  the  sum  ol  820,000;  for  which  he  gave  his 
four  several  promissory  notes,  payable  in  one,  two,  three  and 
four  years,  to  the  order  of  Andrews,  ynd  payable  and  negotiable 
in  Bank;  and  that  Andrews,  by  his  deed,  covenanted  that  he  had 
a  good  title,  Tind  that  the  premises  were  free  ftom  incumbaance. 
That  he  paid  the  sum  of  $6,000,  as  was  due  by  his  first  note. 
That  at  the  time  of  the  conveyance,  the  pro^idrty  was  incumbered 
by  a  mortgage,  by  Andrews  to  one  Pope  and  others,  for  the  sum 
of  $10,200.  That  he  never  knew  of  the  incuhibrance  until  his 
payment  of  the  first  note;  and  before  the  second  note  became  due 
Andrews  becanie  insolvent,  and* absconded.     That  on  the  25th 
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May, '1837,  the  premises  were  exposed  to  sale  .under  tTie  said 
incumbrance,  and'  purchased  by  complainant-  for  the  sum  of 
88,000.  which  was  fully  ,paid. 

That  in  December,  1837,  he  was  served  with  notice  by  the 
Bank  of  Mo"bile,  that  they  would  move  for  judgment;  by  which 
he  was  infoi'med  that  the-Bank->was  in  possession  of  the  note 
given  by  him  to  Andrews,  payabfe  two  years  after  date,  for  $5,- 
750.  That  he  \yas  a  director  of  the  said  Bank  from  Janua- 
ry, 1830,  toDecembdr,  1837;  and  that  during'thattime,  the  Bank 
did  not  come  legally  mto  possession  of  the  note;  and  that  An- 
drews never  indorsed  or  delivered  it  to  the  Bank;  and  that  it  has 
never,  by  discount  or  otherwise,  come  legaJly  into  the  possession 
of  the  same;  but  that  W.  R.  Hallett,  the  president  of  the  Bank, 
without  the -consent  of  the  directors,  fraud  iflently  obtained  it  and 
the  other  notes.  ,       ,  "  '.  *   . 

He  charges,,that  Hallett  knew  of  the  incumbrance  and  of  his 
equitable  defence  when  he  obtained  the  notes,  and  prdysthat  an 
account  be  t^ken,  that  the  notes  be  produced  and  cancelled,  that 
Hallctt'be  restrained  from  suing  'on  qr  negotiating  the  notes,  &c. 

The  Bank,  by  its  answer,  admits  that  the  note  of  complainant' 
to  Andrevvs  was  received  by  it  lo  secure  the  indebtedness  of  An- 
drews to  the  Bank.  Tlrat  it  was'  received  by  Hallett,'its  presi- 
dent, under  and  by  virtue  of  his  duty  as  presiding  officer  of  the 
institution;  that  the  note  was  received  on  the  30th  March,  1837, 
carried  to  the  credit  of  Andrews,  and  checked  out  by  him  to  pay 
his  bills  drawn  6n  H.  M.  Andrews  &  Co.  of  New  York,  who 
were  in  failing  circumstances,  and  shortly  after  stopped  payment; 
the  settlement  of  the  draft  of  H.  M.  Andrews  &  Co.  took  place 
the  succeeding  day;  that  the  whole  settle^ment  was  spread  upon 
the  books  of  the  Bank  and  submitted  to  the  board,  of  which  de- 
fendant was  a  member;  that  complainant  must  have  had  know- 
ledge of  the  transaction,  as  well  as  of  the  incumbrance  on  the 
property.  And  for  further-  particulars,  adopts  the  ans^et  of 
Hallett. 

Hallett  denies  all  knowledge  of  the  consideration  of  thfe  notes, 
until  the  publication  of  defendant  on  the  22d  April,  1837,  orofthe 
purchase,  or  the  incumbrance  referred  to.  That  he  received 
the  notes  in  controversy  under  the  following  circumstances:  the 
Bank  had  purchased  notes,  and  discounted  bills,  from  said  An- 
drews, drawn  on  H'.  M.  Andrews  &  Co.  of  New  York  to  a  large 
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amount  running  to  maturity;  that  believing  gaul  drafts  woijld  not 
be  paid,  he  obtained  from  the  said.  Andrews  certain  notes,  com- 
plainant's behig  of  the  number,  which  were  regularly  and  proper- 
ly endorsed  to  the  Bank;  that  said  note  was  received  in  payment 
of  that  amount  of  drafts;  and  that  as  president  of  the  Bank,  he 
gave  an  order  to  said  Andrews  to  have  delivered  up  to  H.  M. 
Andrews  ifc  Co.  the  drafts  of  saixl  Andrews.  The  notes  receiv- 
ed of  Andrews  were  placed  to  hi?  credit  on  the  books  of  the 
Bank;  he  then  checked  for  the  amount  to  be  entered  to  his  credit, 
with  which  he  paid  the  drafts,  and"  respondent^  as  president,  gave 
him  an  order  for  them.  The  settlemeilt  was  entered  on  the  books 
of  the  Bank,  and  th^  directors  expressed  themselves  satisfied 
therewith. 

That' he  is  the  owner  of  the  note -for  $5,500,  due  three  years 
after  date,  which  he  received  by  indorsement  from  Andrews; 
and  at  the  same  tinoe  received  the  notes  of  two  other  persons, 
one  for  84,960,  and  another  for  $4,720,' amounting  in  the  aggre- 
gate to  $15,180. 

That  Andrews  had  sold  to  the  Planters'  &  M.  Bank  a  lot  of 
ground  on  which  the  Bank  house  now  stands,  which,  being  in- 
cumbered by  a  mortgage,  the  Bank  would  not  pay  the  purchase 
money  without  security;  that  respondent  became  the  surety  of 
Andrews  therefor,  and  has  been  compelled  to  pay  the  Bank  the 
amount  due  thereon;  and  that  he  received  the  said  note  and  the 
others  mentioned  to  indemnify  and  save  him  harmles-*  on  his  said 
suretyship.  That  he  knew  of  no  defence  to  the  note,  or"  he 
would  not  have  taken  it.  Does  not  admit  that  complainant  did 
not  know  of  the  incumbrance  of  Pope;  but  insists,  that  from  the 
circumstances  he  must  have  known  it;  and  at  all  events  that  it 
was  duly  recorded. 

The  cause  coming  on  to  be  heard,  on  the  bill,  answers  and  ex- 
hibits, the  chancellor  considered  the  eqiiity  of-  the  complainant  to 
be  superior  to  that  of  the  defendants,  and  that  he  had  the  right  to 
retain  out  of  tlKJ  purchase  money  of  the  land  the  amount  paid  by 
him  to  extinguish  the  incumbrance;  and  directed  the  master  to 
state  an  account  between  the  parties. 

At  a  subsequent  term,  the  complainant  filed  his  petition,  that 
one  Campfield  was  the  holder,  and  claimed  to  be  the  bona  fide 
owner  of  the  fourth  and  last  note  executed  to  said  Andrews,  and 
had  brought  suit  thereon;  and,  thereupon,  the  court  gave.permis- 
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sioh  to  the  complainant  to  file  a  supplemental  bill,  making  the  sstid 
Campfield  a  party;  which  was  accordingly  done.  Other  pro- 
ceedings afterwards  took  place  not  necessary  to  be  here  noticed. 

From  the  decree  of  the  chancellor,  the  defendants  prosecute 
this  writ,  and  assign  for  error  the  decree  of  the  chancellor,  de- 
claring the  notes  in  their  hands  subject  to  the '  9omplainant's 
equity. 

Mr.  Campbell,  for  defendants  in  error,  moved  to  dismiss  the 
writ,  upon  the  ground  that  the  decree  was  not  final,  but  inter- 
locutory only;  but  the  court  overruled  the  motion;  and  the  cause 
came  on  to  be  heard  on  the  merits. 

Phillips  and  Dargan,  for  plaintiffs  in  error,  argued: — The 
Bank  acquired  the  note  on  the  30th  March,  1837;  any  equity^ 
therefore,  which  arises  from  the  insolvency  of  Andrews,  did  not 
exist  for  fifteen  days  after  the  transfer;  and  no  equity  from  the 
incumbrance  arose  until  the  23d  May  afterwards.  '  The  Bank  is, 
therefore,  a  bona  fide  holder  without  notice. 

Illegality  of  consideration  is  no  defence  against  a  bona  fide 
holder  without  notice,  unless  the  statute  ex  vi  termini  so  declares 
it.     [Story  on  Bills,  213.] 

For  a  considerable  time  it  was  considered  that  if  the  holder 
took  the  bill  under  suspicious  circumstances,  or  without  due  cau- 
tion and  inquiry,  although*,  he  gave  the  value  for  it,  he  was  not 
deemed  a  bona  fide  holder;  but  this  doctrine  has  since  been  over- 
ruled.    [4  Adol.  &  E.  870;  10  id.  784;  Story  on  Bills,  216.] 

Receiving  a  note  in  payment  of  a  precedent  debt,  or  taking  it 
as  collateral  security,  is  a  taking  in  the'  usual  course  of  trade  so 
as  to  cut  oflf  the  equities  between  the  parties.  [16  Peters,  1;  20 
Maine,  176;  21  Wendell,  501;  24  id.  1 15:  1  Howard,  236.] 

As  to  the  right  to  set  up  the  equity  between  the  original  par- 
ties, there  is  a  difierence  between  general  assignments  and  those 
of  a  specific  character  such  as  this.  [2  Story's  Eq.  480;  7 
Wheaton,  56;  9  Pickering,  100.] 

Vendor  has  a7ze9i — but  he  takes  a  security  in  the  shape  of  his» 

covenant — does  not  this  operate  as  a  release  of  the  lien  in  favor 

of  a  bona  fide  holder?     [3  Ala.  302;  13  Peters,  464;  1  Brock.  97; 

2  id.  185;  3  G.  &  J.  425;  5  Yerger,  205;  4  Kent's  Com.  153.] 

There  is  no  covenant  against  incumbrances  in  the  deed  from 
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Andrews  to  complainant,  unless  it  can  be  implied  from  the 
words,  "grant,  bargain,  sell." 

As  it  respects  the  note  held  by  Hallett,  receiving  it  as  an  in- 
demnity, was  receiving  it  upon  a  contract  on  a  sufficient  and  va- 
luable consideration;  and  his  equity  is  at  least  as  great  as  that  of 

the  complainant. 

*     ' 

Campbell  and  Gibbon,  contra.  The  Bank  is  not  an  inno- 
cent holder  of  the  note,  because  Hallett  had  not  the  power  to  dis- 
count it;  and  aa  the  biJl  of  Andrews  was  worthless,  the  Bank 
gave  nothing  for  it.  • 

Tp  establish  the  right  of  complainant  as  against  Andrews, 
whether  with  or  without  covenants,  they  cited  1  Sugden  on  Ven- 
dors, 554;  Gilbert's  Eq.  Rep.  7;  3  Swanstons,  656;  4  Brown's  C. 
C.  394;  1  Vesey,  sen.  88;  1  S.  «fe  R.  438;  11  id.  246;  3  Mumford, 
68;  1  Dana,  303;  2  id.  276;  1  Paige,  215,  9  id.  444;  5  Leigh,  60. 

That  when  Andrews  became  insolvent,  the  right  to  exert  this 
equity  arose,  and  controlled  all  dispositions  by  him  of  the  notes 
to  persons  having  notice  of  his  insolvency.  [1  Monroe,  194;  3 
A.  K.  Monroe,  6;  2  Paige  581;  4  Ala.  Rep.  21.] 

That  the  fact  of  notice  of  the  insolvency  of  Andre  ws,and  that  the 
dealings  were  upon  antecedent  debts,  deprives  the  party  of  the 
character  of  a  6owa^e  purchaser,  and  leaves  him  only  the  rights 
of  an  assignee.  [5  Johns.  C.  58;  20  Johns.  637;  22  Pick-  243; 
13  Wendell,  570;  9  id.  170;  10  id.  86;  12  id.  600;  13  id.  605;  4 
Binney,  366;  4  Paige,  215;  1  id.  135;  5  id.  644;  1  Dev.  Eq.  106.] 

When  the  question  results  in  an  inquiry  concerning  equities, 
if  that  of  the  defendant  is  manifestly  superior,  it  is  prior;  and  to 
relieve  it  from  this,  the  plaintiffs  must  attach  a  mercantile  charac- 
ter to  the  negotiation. 

As  to  the  words,  "grant,  bargain  and  sell,"  amounting  to  a  cov- 
enant against  incumbrancers,  see  2  Binney,  98;  11  S.  R.  113, 

The  equity  of  Hallett's  case  is  settled  by  the  case  in  4  Ala. 
Rep.  38-9. 

ORMOND,  J.^ — The  notes  of  the  defendant  in  error,  out  of 
which  this  controversy  arises,  being  payable  in  Bank,  are  to  be 
governed  by  the  rules  relating  to  inland  bills  of  exchange;  and 
being  transferred  by  indorsement  to  the  plaintiffs  in  error  before 
they  were  due,  and  without  notice  of  the  equity  now  attempted 


644  ;      ALABAMA.' 


The- Bank  of  Mobile,  Halleft,  etnls.  v.  H»ll. , 


to  be  set  up,  the  only  queslTion  is,  whet"ber  the  indorsees  received 
them  in  the  usual  course  of  trtjde.  •  v   .    ...     . 

In  Bay  v.Coddington,  [6  Johns.C.  54,]  it  was  held, that  receiving 
negotiable  paper  as  a  guaranty  or  indemnity  against  future  respon- 
sibilities, as  an  accommodation  indorser  for  the  person  from  whom 
it  was  received,  was  not  in  the  usual  course  of  business  or  trade. 
That  to  be  so,  it  must  have  been  received  in  payment  of  an  antece- 
dent and  existing  debt^-for  cash  or  property  ad  vanced,debt  created , 
or  respongibility  incurred  on  the  strength  and  credit  of  the  paper. 
Since  that  time,  the  decisions  of  thq  supreme  CQ»rt  of  New  York 
seem  to  have  vibrated  on.  this  cfuestion,  so  that,  in  the  language 
of  Mr.  Justice  Story,  in  Swift  v.,Tyson>  [10  Peters,  1.]  it  is  diffi- 
cult to  ascertain.what  the  law  of  that  •S'tate  is  on  this  subject. — 
[See- Ward  v.  Howell,  9  Wehdell,  lii^;  Rowsa  v;  Brotherson, 
10  lb.  85;  Ontario  Bank  v.  •  Worthington,  12  ib.  593;  Payne  v. 
Cutler,  13  ib.  605;  Bank  of  Salina  v.  Babcock,21  ib.  490;  Bank 
of  Sandusky  V.  Scoville,  24  id,  115.}.    .•  ►-•     ;      .'     ■    ^ '.'.'     .  .' 

In  the  case  referred  toin  IG  Petersi  tliis  question  came  bfefore 
the  supreme  court  of  the  United  States,  and  it  was  there  held, 
after  a  review  of  all  the  authorities,  English  and.  American, that 
the  receipt  of  a  negotiable  instrument  in  payment  of  a  precedent 
debt  was,  in  the  usual  course  of^rade;  and  if  it  was  received  be- 
fore it  was  due,  and  without  notice'  of  -an  equity  between  the  ori- 
ginal parties  to  it,  the  holder  was  not  affected  by  it.  Such  was 
the  decision,  also,  in  Brush  v.  Scribna,  [1 1  Conn.  388,]  and  such 
appears  to  be  the  received  doctrine  of  the  English  courts. 

We  agree  entirely  with  the  doctrine  as  thus  stated.  It  ap- 
pears to  us  there  is  no  sensible  distinction  between  receiving  a 
hill  in  payment  of  a  pi"e-existing  debt,  and  purchasing  it  with 
money  or  property.-  In  either  case,  the  consideration  is  a  valua- 
ble one;  and  all  the  reasons  which  apply  to  protect  the  holder 
against  latent  equities  between  the  original  parties  of  which  he 
had  no  notice,  apply  with  the  same  force  in  the -one  case  as  in  the 
other. 

This  is  conclusive  as  to  the  note  held  by  the  Bank  of  Mobile. 
The  Bank  received  the  note  absolutely  and  unconditionally  in 
payment  of  a  debt,  and  relinquished  the  security  thus  paid  off. 
The  Bank  is  then  a  holder  of  the  note,  received  by  indorsement 
before  its  maturity,  and  without  notice  of  the  equity  of  Hall,  for  a 
full  and  valuable  consideration,  and  upon  the  well  established 
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principles  of  the  law-morchant,  is  not.affectcd  by  the  lament  equity 
existing  between  the  original  parlies.-  "    - 

Soonelhing  was  said  in  argument  aboat  the  title  of  the  Bankto 
the  note,  and  the  authority  of  Hallett  to  act  as  it?  agent  in  ob- 
taining it.  It  is-notia  nnatter  of  arty  moment  whether  Uallett  had 
artthority,  ip  the  first  instance,  to  make  the  negotiation  with  An- 
drews or  not,  as  his  acts,  as  such  agent,  have  been  ratified  by  the. 
Bank.  ■'■•"•»., 

Hallett,  the  holder  Ofthe  other  note,  does  not  stand  in  the  same 
predicament.  liie,  it  appears,  was  the  surety  of  S.  Andrews  in  a 
bond  for  title  to  a  lot  of  ground,  in  the  city  of  Mobile,  to  the  Plan- 
ters' &  jNlerchanls'  Bank,, the  lot  being-  incumbered  by  a  mort- 
gage to  one  Hagan,  apd  that  Jie  received  the  nate  froin  Andrews 
to  indemnify  i»i»n  and  -savd'him.  harmless  from  loss  on  his  surety- 
shipr  that  he  has  since  been  compelled  to  discharge  the  incum- 
brance! •  .      ^  .      ,  •    . 

It  appears  to  us,  that  this  note  wa^s  not  received  .in  the  u^al 
course  of  tradp  betvveen  merchants;  so  as  to  protect  the  holder 
against  a  latent  equity.  In  the  case  of  Swift  v.  Tyson,  [10  Pe- 
ters, 1,]  already  referred  to,  the,  court  expressed  their  opinion, 
that  a  note  received  as  collateral  security  for  an  existing  d€bt,  is 
received  upon  a.  valuable  consideration  in  the  usual  course  of 
trade.  That  point,  however,  did  not  arise  in  tha^  cause,  and  the 
expression  of  ^n  opinion  upon  it  for  that  reason,  3vas  objected  to 
by  Mr  Justice  Catron.  •     .  '       •  ' 

In,  Cullum  V.  The  Br-anch  Bank  at  Mobile,  [4  Ala.  21,]  this 
court  intimated  that  the  taking  -a  note  as  collateral  security  for 
the  payment  of  a  debt,  would  not  l)e  such  a  transaction  as  would 
shut  out  the  equities  between  the  original  parties,  but  the  opinion 
is-expressed,  that  a  new  consideration,  "Such  as  tl«;  discharge  of 
other  paper,  or  of  other  parties,"  would  produce  that  result.  This 
point,  however^  was  not  involved  in  that  case."  .Here, 'when  this 
note  was  received,  there  was  no  debt  existing  between  Hallett 
&  Andrfews,  but  a  mere  contingent  liability  On  the  part  of  the 
former,  to  pay  a  debt  in  future  for  the  latter;  it  was  not  then  re- 
ceived even  -as  collateral  security  for  a  debt  then  pxisting,  but  was 
received  as  an  inrfemnj7y.against  possible  future  loss. 

No  case  has  been  cited,  which  goes  the  length  here  contended 
for,  and  it  cannot  be  said  with  any  propriety,  that  such  a  transac- 
tion is  a  dealing  in  the  usual  course  of  trade.    It  will  not  be  con- 
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tended  that  Hallettcan  resist  the  equity  of  the  maker  of  the  note 
against  his  assignor,  on  any  other. ground  than  the  actual  pays- 
ment  oftiie  security  debt,  against  the  payment  of  which,  it  was 
intended  as  an  indemnity^  yet,  this  right  to  ■  hold  the  note,  dis- 
charged from  the  equities  between,  the  origiilal  parties  to  "it,  if  it 
existed  at  all,  must  have , attached  to  it  at  the  moment  it' \yas- en- 
dorsed, and  could  not  depend  upon  some  future  act  to  be  perform- 
ed by  the  endorsee,  and  depending  for  its  perfornfiance  on  his 
volition;  otherwise,  it  might  happen  that  he  would  collect  the 
note,  and  never  pay  the  surety  debt. 

Such-being  the  as{!>ect  of  the  case,  and  the  inquiry  into  the  equi- 
ty between  the  original  parties  being  opened,  how  would  the 
case  stand  as  between  them?  tJpon  this  point,  there  can  be  no 
doubt.  The  casa  of  Cullum  v.  The  Branch  Bank  of  Mobile,  pre- 
viously cited,  is  an  authority  full  to  the  point,  that  if  the  incum- 
brance was  concealed  by  the  vendor  at  the  time  of  the  sale,  equity 
would  relieve  the  .purchaser  from  the  payment  of  the  purchase 
money  pro  tanto,  on  the  ground  of  fraud,  although  the  incum- 
brance was  of  record,  a,nd  there  was  a  warranty  against  incum- 
brance?. And  further,  that  when  a  purchaser  witli  warranty  is 
evicted  by  a  title  to  which  his  covenants  do  not  extend,  and  the 
vendor  is  insolvent,  equity  will  restrain  him  from  recovering  the 
purchase  money.  ,  ,  - .  '  ;        -    ' 

This  is  decisive  as  to  the  equity  of  Hall>  whether  the  warranty 
of  the  vendor  is  against  incumbrances  or  not;  or  whether  the  in- 
cumbrance was  concealed  at  the  time  of  the  sale  of  the  land,  which 
appears  to  be  the  true  aspect  of  the  case  upon  the  record.  Hal-, 
lett  being  in  no  better  condition  than  his  assignor,  but  subject  to 
the  same  equity,  cannot  recover  on  the  note.  •    '  ^v 

It  results  from  the  opinion  here  expressed,  that  the  decree  of  the 
chancellor  must  be  reversed,  as  it  respects  the  Bank  of  Mobile, 
and  the  cause  bea'emanded  for  further  proceedings,  not  inconsis- 
tent with  this  opinion.  -Costs  adjudged  in  favor  of  the-Bank  of 
Mobile  against  Hall,  and  against  Hallett  and  in  favor  of  Hall. 
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<      -V         MASSEY  V.  ROGAN.  ' 

I.  Tbe  defendant  ^as  arrested  on  a  bai]  writ  at  the  suit  of  W.  and  escaped  from 
,tbe  custody  of  the  Sherifi*;  afterwards  VV.  sued  out  an  ancillary  attachment, 
which  was  levied  on  the  same  property  that  had  been  previously  seized  under 
an  original  attachment  issued  at  the  sqit  of  the  plifintiff  against  the  defend* 
ant:  Held,  that  the  liability  of  the  Sheriff  to  W.  for  the  escape,  did  not 
'disqualify  him  as  a  witness  at  the  instance'of  the'  defendant,  on  the  trial  of 
the  causti  commenced  by  attachment,  by  tbe  pla'intifi*;  that  the  objection  to 
tlie  witness-went  only  to  bis  credit. 

■        / 

WniT  of  error  ta  the  Circuit  Court  of  St.  Clair. 

This  was  an  action  commenced  ,by  attachjnent  at  the  suit  of 
the  defendant  in  error,  to  recover  a  sum  of  money,-  claimed  to  be 
due  from  the  plaintiff  for  goods^  wares  and  merchandize,  previous- 
ly sold  and  delivered  to  him.  The  defendant  pleaded  in  abate- 
ment, the  pendency  of  pother  suit  by  attachment,  for  the  same 
cause  of  action.  To  this  plea,  the  plaintiff  replied,  nul  tiel  record^ 
and  ccJncluded  with  a  verification;  the  defendant  rejoined,  the 
plaintiff  sur-rejoined;  whereupon  an  issue  of  fact  was  joined,  and 
the  cause  submitted  to  the  jufry.  On  the  trial,  the  defendant  ex- 
cepted to  the  ruling  of  the  court.  The  bill  of  exceptions  shows 
that:  the  sheriff  of  St.  Clair  was  inti'oduced  as  a  witness  by  the 
defendant,  to  prove  some  of  his  oifficial  acts  in  respect  to  this 
cause;  whereupon  the  plaintiff's  counsel  asked  him  if  he  was  in- 
terested in  the  event  of  the  suit,  to  which  he  answisred"  affirma- 
tively. -The  defendant's  counsel  then  iiStorregated  the  witbess 
as  to  the  nattu*e  of  his  intesest,  to  which  he  .answered  substan- 
tially as  follows,  viz:  On  the  30th  June,  1842,  F.  B.  Walker  sued 
out  a  bail  V^rit  against  the  defendant,  under  -which  the  witness 
immediately  arrested  him,  and  shortly  afterwards  he  escaped 
from  the  custody  of  the  witaess.  After  such  escape,  on  the  19th 
of  July,  1842,  Walker  sued^ut  an  attachment  as  ancillary  to  his 
suit,  which  was  levied  on  the  same  property,  which  had  been 
seized  on  the  plaintiffs  attachment.  Walker  has  recovered  a 
judgment  in  his  suit  against  the  defendant  Some  other  attach- 
ments were  levied  on  the  same  property  prior  to  Walker's,  and 
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if  all  of  them  are  sustained,  the  property  •will  not  be  sufficient  to 
satisfy  them  and  Walker's/judgment.  Witness  supposed  that  he 
might  be  liable  to.  Walker  for  defendant's  escape,  but  he  had  no 
other  interest  tlian  such  a  state  of  things  would  occasion.  The 
court  adjudged,  that  the  witn'ess  was  incompetent,  by  reason  of 
his  interest,  and  excliKied  his  testimony. 

The  jury  found  the  issue  in  favor  of  the  plaintifi",  and  assessed 
bis  damages;  whereupon  a  jadgmept  was  rendered  accordingly.' 

S.  F.  Rice,  T-.  A.  Walker  and  S-  Hin.ton,  for  the  plamtiff 
Ki  error,  ciied  Johns.  Rep.  256;  5  Stew't  &  P.  Rep.  426;  2  Porter's 
Rep.  389;  9  id.  126;  GreenL  Ev.  434;  18  Wend.  Rep.  490;  4 
id.  292.  '  ■  - 

Wm. -P.  Chilton,  for  the  defendant,  cited  1  Salk.  Rep.  283; 
6Bing.  Rep.  390;;Graenl.  Ev.  438;  aStew't JRep.  1-7;  Minor's 
Rep.  256.        •    .        ,,  -      •      /        •        V  ..•      ..... 

COLLIER,.  Cv  J. — To  disqualify  a  witness  upon  the  ground 
of  interest,  it  must  be  shown  that  he  will  either  giain  or  lose  by 
the  direct  legal  operation  and  effect  of  the  judgment,  or  that  the 
record  will  be  evidence,  either  for  or  against  him,  in 'some  other 
action.  It  must  be  a  present,  certain  and  vested  interest,  and  not 
uncertain,  remote  or  contingent. '  [Greenl^af's  Ev.  434.]  In 
Van  Nays  v.  Terhune,  [3  Johns.  Cases,]  the  supreme  court  of 
New- York  held,  that  an  exEwnination  of  all  the  authorities,  show 
the  general  rule  to  be^  that  if  a  witness  will  not  gain  or  lose  by 
the  event  of  the.  catj^e,  or  if  the  verdict  cannot  be  given  jn  evi- 
dence for  or  against  hihi  in  another  suit,  the  objection  goes  to  his 
eredit  only,  and  not  to  hi^"  competency.  [See  also,  McGee  v. 
Eastis, -5  Stew't  <fe. P."  Rep.  426;  Kennon-v.  McRea,  2  Porter's 
Rep.  389.]  In-  Phillips,  v.  Bi'idge,  11  M^ss.  Rep;  242,]  which 
was  an  action' agamst  a  sheriff  for  the  default  of  his  deputy,  the 
question  was,  whether  the  execution  hud  been  delivered  to  the 
latter  in  due  season;  the  plaintiff  offered  the  attorney,  who  issued 
the  execution,  as  a  witness  to  prove  the  delivery.  The  defend- 
ant objected  to  the  competency  of  the  witness,  on  the  ground 
that  he  would  be  liable  to  the  plaintiff  if  the  execution  was  not 
delivered  in  due  season.  But  tlip  court  held,  that  his  interest  was 
too  remote  and  contingent  to  disqqalify.him.     It  is  needless  to 
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multiply  authorities  upon  this  point,  for  they  all  concof  in  slating' 
the  general  principle,  and  only  diffaf  in  its  applioatron  to  particu- 
lar cases.     [2  Phil.  Ev.  C.&  H's  notes,.94;  3  id.  1.514.J         •     ' 

It  iscjear  that  a  judgment  in  this  case  in /avor  of  the  plainttff, 
could  not  be  used  as  evidence  against  the  witness  on  the  trial  of 
a  suit  against  him  by  Walker,  for"  the  defendant's  escape.  We 
cannot  discover  that  it  would  have  any  influence  upon  the  result 
of  such  a  case,  either  to  fix  n  -liability,  or  to  increase  or  diminish 
the  quantum  of  damages.  True,  if  Walker's  judgment  should  be 
satisfied  from  the  proceeds  of  the  property  attached,  he  of  course 
will  not  have  been  prejudiced  by  the  escape  of  the  defendant; 
and  the  failure  of  the  plaintiff  to  recover  in  the  case  before  us, 
will  increase  the  probability  that  the  judgment  will  be  thus  paid. 
This  shows,  that  the  witficss-  had  sufficient  reason  to  desire,  that 
the  defendant  should  harve  been  successful  in  defeating  a  recove- 
ry; yet,  as  the  judgment,  however  it  might  be,  would  not  be  evi- 
dence in  an  action  against  him,  his  interest  was  not  in  the  event 
of  the  suit,  but  in  the  Question  merely;  The  objection  then  went 
to  his  credit,  and  not  to  his  competency;  and  consequently,  he 
was  improperly  excluded.  " 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded.  .  '      . . 


HUMPHREYS' Ab.M'E,  V.  THOMPSON. 

»  •      - 

t.  Whore  the  transcript  of  the  record  shows  a  cohsont  by  the  deferdani,  endorsed 
on  the  writ,  t6'\»Bive  the  declaration,  and  thai  i he  endorsement  of  the  cause 
of  action  shall  be  U!<ed  in  place  of  it,  a  jiidj^ment  by  default  will  not  be  rovers, 
ed  because  this  consent  does  not  Appear  from  the  record  to  have  been  proved 
to  the  court  below.  The  proper  course,  if  no  such  consent  was  given,  is  to 
»pply  to  liio  court  below  to  vacate  the  entry  of  coasoat  and  thus  make  tb« 
record  in  accurdanco  with  the  fact. 

Writ  of  error  to  the  Circuit  Court  of  Morgan  county, 
82 
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Thompson  sued  out  a  writ  m  assumpsit,  against  Humphreys, 
as  the  administrator  oi^  Humphreys,  on  the  '12th  of"  August,  1842. 
The  cause  of  action  indorsed  on  the  writ,  is,  that  it  is  brought  to 
fecoVer  3,000  doliars  for  goods,  wares  and  merchandise,  sold  end 
delivered  by  the  plaintiff'  to  Carlisle  Humphreys,  deceased,  in  his 
lifetime,  and  at  his  special  instance  and  request,  in  the  years  1833 
to  1841,  in  the  said  county  of  Morgan,  and  for  so  much  money 
paid,  laid  out  and  expended  by  said  plaintiff"  to,  and  for. the  use  of 
the  defendant's  intestate,  before  his  deatli,'  and  at  his  like  special 
instance,  and  request,  &c.  All  of  which  monies  are  unpaid. 

The  defendant  accepted  service  of  the  writ  on  the  19th  of  Au- 
gust, 1842.  .    '  ' 

By  another  indoi'sement  on  the  writ,  copied  into  the  transcript, 
the  following  waiver  appears:  -    . 

"The  defendant  waives  the  necessity  of  a  declaration  ih  this 
case,  and  accepts  this  indorsement  in  lieu  thereof  Circuit  Court, 
September  Term,  1842.  David  C;  Humphreys." 

At  the  April  Term,  1843,  the  plaintiff'  came  and  proved  the 
acceptance  of  service,  and  the  defendant  made  default.  An  in- 
(Juiry  of  damages  Was  made,  and  judgment  rendered  on  the  ver- 
dict, ascertaining  the  amount,  's 

It  is  now  assigned,  that  the  court  erred  in  rendering  judgment 
against  the  defendant,  without  any  declaration,  or  without  any 
proof  of  the  supposed  waiver.  ' 

Silas  Parsons,  for  the  plaintiff"  in  error. 

No  counsel  appeared  for  the  defendant  in  error. 

'  GOLDTHWAITE,  J.— We- think  this  admission  or  consenli 
that  the  indorsement  of  the  cause  of  action  on  the  writ,  should 
stand  in  lieu  of  a  declarafion,  is  not  of  the  same  nature  as  an  ac- 
ceptance of  service  of  the.  writ,' which,  according  to' many  pre- 
vious decisions,  is  necessary  to  be  proved  to  the  court,  and  to  set 
out  on  the  record.  [O'Neal  v.  Garrett,  3  Ala.  Rep.  276;  Rowan 
V.  Wallace,  7  Porter,  171 ;  Norwood  v.'  Riddle,  9  ib.  425.]  ' 

The  reason  for  these  decisions  is,  that  the  party  can  only  be 
brought  before  the  court  by  actual  service  of  process,  or  by  sorne 
express  waiver  of  it.  When  once  in  court,  however,  in  either 
way,  he  is  there  for  any  purpose  incidental  to  the  cause;  and 
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when  an  act  appears -of  record  as  performed  by  hinriv  the  same 
credence  will  be  given  to  it,  as  to  arty  other  part  of  the  record. 

It  is  the  cusloinany  course  for  th!s  court  to  presume  a  waiver  of 
the  strict  hiles  relating  to  pleading,  "uhen  there  is  a  statement 
that  the  pleas  were  taken  in  '  short  by  consent;  the .  fact  here 
shewn,  does  not  differ  in  principle  from  what  is  stated  as  the  usu- 
al course  of  practice.  If  the  written  consent^  introduced  to  the 
record  by  what  purports  to  be  the  act  of  the  party,  was  never 
made,  the  proper  course  is,  to  ap|>ly  to  the  cowt  below  to  expur« 
gate  it,  and  thus  cause  the  record  to  conf6rrfi  to  the  truth. 

As  the  record  stands,  there  is  no  error. 

Judgment  affirmed.  ,-^ 


A."  &  W.-  HtJGHES  V.  CHAD  WICK.  - 

1.  Tho  husband  is  boupd  for  the  contracts  of  his  wife  during  cohabitation,  for  ne- 
cessaries suitable  to  his  degree  and  station  in  Iif(f,  without  proofof  assent  on  his 
part  Chat  she  should  make  such  purchase. 

Error  to  the  Circuit  Court  oCDeKalb. 

Pdrtee,,  for  th6'  plaintiff  in  error — plibmitted  the  cause. 

ORMOND,  J. — The  plaintiffs  commenced,  their  suit  before  a 
justice  of  the  peace,  and  judgment  being  given  against  them  for 
costs,  appealed  to  the  coui\ty  court.  Upon  the  trial  in  that  court, 
it  appeared  that  the  account  of  the  plaintiffs  was  created  by  the 
wife,  by  the  purchase  of  ^  calico  dress,  antj  there  being  no  proof 
of  any  consent  by  the  husband,  that  his  wife  should  purchase 
goods  on  his  account,  and  he  being  examined  as  a  witness,  and 
denying  that  he  ever  gave  such  a  permission  to  her,  the  court 
rendered  judgment  for  the  defendant,  from  which  a  writ  of  error 
was  prosecuted  to  the  circuit  court,  where  the  judgment  of  the 
county  court  was  affirmed. 

The  husband  being  under  an  obligation  to  provide  for  the  ne- 
cessary wants  of  his  wife,  is  responsible  for  her  contracts  for  ne- 
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cessary  food  and  clothing  suitable  to  his  decree  arid  station  ifi  life, 
so  long  as  they  cohabit  as  nriqh  and  wife;  and  cannot  by  his  aban- 
donment of  her,' impair  herriglrt  to  such  support.  The  wife  be- 
ing under  a  legal  disability  to  make  any  contract  which  shall 
charge  the  husband  without  his  consent,  .his  assept  js  implied-,  if 
the  articles  purchased  are  necessary  for  the  support  or  comfort 
of  the  wife  or  her  family,  and  are  such  as  the  husband;from  his 
estate  and  condition  in  Hf(^,  may  beprestimed  to  assent  to  the" 
purchase  of  The  law  has  beeA  thus  understood,  ever  since  the 
judgment  in  the  celebrated  case  of  Scott  v.  Manby,  [1  Bac.  Ab. 
488;  Baron  and  Feme,  H.] 

It  does  not,  to  be  sure»  appear  in  this  case,  that  the  calico  dress 
purchased  by  the  w^ife,  was  suitable  to  the  degree  and  station  in 
life  of  the  husband,  nor  is  there  any  testimony  onthis  point.  The 
decision  of  the  court  appears  to  have  turned  upon  the  fact,  that 
the  husband  had  never  given  his  wife  permission  to  trade  on  his 
account,  and  we  may,  therefore,  assume,  that  the  article  of  cloth- 
ing purchased,  was  not  an  extravagant  expenditure,  unsnited  to 
the  estate  of  the  husband.  Considered,  then,  as  the  purchase  by 
the  wile  of  necessary  clothing,  ^suitable  to  the  circumstances  and 
condition  in  life  of  the  husband,  he  is  bound  by  her  contract  with- 
out any  express,  consent  that  she  should  mako  the  purchase.  The 
wife  is  impliedly  in  such  cases,  the  agent  of  the  husband,  and 
within  the  limits  above  prescribed,  he  is  as  much  bound  by  her 
contracts  as  if  she  acted  under  an  express  authority.. 

The  circuit  court  erred  in  affirming  the  judgment  of  the  coun- 
ty court,  upon  the  ground  stated  in  the  bill'of  exceptions.  It  ap- 
pears thiit  the  bill  ofexceptions  taken  in  the  county  court,  was 
not  signed  and  .sealed  during  the  term  of  the  court,  but  after- 
wards, and  during  the  sitti^ig  of  the  circuit  couit,  and  upon  proof 
of  this  fact,  and  that  neither  the  defendant  or  his  counsel  had  con- 
sented to  it,  and  "(hat  the  same  had  been  made  part  of  the  record 
illegally,"  the  circuit  court  disregarded  the  bill  of  exc^ptioijs. 

In  the  case  of  Weir  v.  Hoss  and  wife,  at  the  present  term,  we 
,  considered  the  power  of  the  appellate  court,  to  suppress  a  bill  of 
exceptions,  and  we  then  held  that  it  could  only  be  done  when  the 
bill  had  been  surreptitiously  or  fraudulently' obtained. 

]\othing  of  that  kind  appears  in  this  case.  The  only  reason 
assigned  by  the  court  for  suppressing  the  bill  ofexceptions,  is, 
that  the  bill  was  not  sealed  during  the  term  of  the  tourt  at  which 
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the  exception  was  taken,  but  afterwards,  and  whilst  llje  cause 
was  depending  in  .the  apptellate  court.  Tjiis,  according  to  pre- 
vious decisions  of  jthis  court,  the  Judge  trying  the  cause  had  tho 
right  to  do,  if  he  retained  a  sufficient  recollection  of  the  point  re- 
served to  cfnable  him  to  certify  it,  and  that  the  bill  when  so  sig^-' 
ed  and  sealed,  became  a  part  of  the  record.  [See  the  decisions 
referred  to  in  the  case  last  cited.]'  The  circuit  court,  therefore, 
erred  in  supposing  that  the  bill -of  exceptions  was  not  a  part  of  t^ 
record,  it  not  appearing  that  it  was  liaudulenlly  obtained; 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 


THE  STATE  v.  ESTABROOK. 

Ik  Althouffh  the  charter  of  the  city  of  Montgomery  proTidcs  that  r^tajIerS  who 
procure  a  licence  from  the  citj  council  shall  be  exonerated  from  paying  any  thing 
to  the  county  for  ■'the  privilege  of  retailing  in  the  city,  yet  it  does  not  relieve 
them  from  the  necessity  of  obtaining  a  licence  from  'he  county  court  as  requir- 
ed by  the  actarof  1835  and  1839. 

On  points  referred  from  the  Circuit  Court  of  Montgomccy. 

The  defendant  was  indicted  for  retailing  spirituous  liquors  in 
less  quantities  thanone<quart,  without  having  first  obtained  a  li- 
cence for  that  purpose,  from  the  county  court  of  Montgomery. — 
The  cause  was  tried  on  the  traverse  of  the  defendant,  the  jury 
found  a  verdict  of  guilty,  a  fine  lof  thirty  dollars  was  imposed, 
and  a  judgment  was  rendered  ior  that  sum  and  costs. 

It  was  proved  that  a  licence  was  granted  oathe  Uth  of  October, 
1843,  by  the  city  council  ofMpntgomery,  to  a  firm  of  which  the 
defendant  was  a  partner,  authorising  them  to  retail  spirituous  li- 
quors within  the  same,  for  the  space  of  nine  months:  Further,  that 
the  firm  did  retail  spirituous  Hquors  ia  Montgomery,  after  they 
received  the  licence.  The  question  relerred  to  this  court,  is, 
whether  the  licence  from  the  city  council,  authorised  the  dc' 
fendant  to  retail  in  the  manner  shown  by  the  proof,  . 
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-  .N.Harris,  for  the  defend ant^^cited  the  thirteenth  section.  of> 
the  act  Lncorporalng  the  c'.ty  of  Montgomery,  and   insisted  that 
it  rendered  a  licence  to  retail,  from  the  county  court,  unnecessa- 
ry; and  it  was  not  repealed  by  the.revenue  law  of  J 843.     [Clay's 
Dig.  5G0.     See  also,  Pamphlet  Acts,  1837,  p.  58.]  '  ,  :^ .     .,  .' • 

Attorney  General,  for  the  Stated — contended  that  the  ^vo•^ 
vision  of  the  city  chaiter  relied  on  by  the  deferjdant,  was  implied- 
ly repeated  by  th^  revenue  act  of  1843;  and  whether  this  were 
true  ornot,  the  charter  did  not  relieve  a  retailer  from  the  neces- 
sity of  ol:jtaining  licence, from  the  county  court  to  retail  within 
the  city.  It  only  exonerated,  him  from  paying  any  thing  for  the 
privilege;  besides,  the. licence  produced  was  for  less  thaii  twelve 
months,  and  is  consecjuently  irregular. 

COLLIER,  C.  J. — The  act  of  1835,  requires  every  person 
who  shall  desire  to  obtain  a  licence  to  retail  spirituous  liquors  in 
this  State,  to  produce  to  the  county  court  of  the.  county,  in  which 
he  proposes  to  obtain  a  licence,  the  recommendation  of  six  repu- 
table freeholders  or  householders,  resident  within  the  same,  qn(i 
within  five  miles  of  the  applicant,  and  enter  into  bond  with  sure- 
ty, to  be  ^approved  by  the  court,  and  pay  thirty,  dollars,  &;c. — 
[Clay's  Dig.  556,  §  18.]  By  the  act  of  1839,  the,  form' of  the  re- 
commendation is  prescribed,  ai^d  it  must  affirm  that  the  persons 
who  make  it,  believe  that  tjie  applicant  is  "an  individuar  of  un- 
blemished moral  reputation."  And  it  is  further  provided,  that  ho 
licence  shall  thereafter  be  granted  at  any  other  time,  than  at  ^he 
regular  terms  of  the  county  .court,  "and  that  no  such^Jicence  shall 
be  granted  for  a  longer  or  shorter  time  than  twelve  months  fmrn 
the  date  thereof." 

The  thirteenth  section  of  the'  kct  "to  incorporate  the  cjty  of 
Montgomery;"  enacts,,  "that  retailers  of  spirituous  liquors,  who 
may  procure  a  licence  from'  said  city  council  of  Montgomery, 
shall  be  exonerated  from  paying  an}^  thing  to  the  county  of  Mont- 
gomery, for  the  privilege  of  retailing  in  the  city  aforesaid." 

We  think  the  recital  of,  these  several  enactments,  show  quite 
as  clearly  as  any^rgument  or  Illustration  that  could  be  employ- 
ed, that  a  licence  to  retail,  granted  by  the  city  council  of  JVJont- 
gomery,  does  not  confer  that  privilege  within  the  city,  until  the 
party  hasalso  obtained  a  licence  from  the  county  -court,  in  the 
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manner  the  stiatutes  prescribe.  The  objefct  of  the  provision  was 
doubtless  two-fold,  to  give  to  the  council  the  power  of  restraining 
to  sOme  extent,  the  sale  of  spirituous  liquors  within  the  Hmits  of 
the  c;ty,  as  well  as  the  revenue  derivable  from  \hc  sale  of  licences. 
But' there  is  nothing  in  the  language  employed,  or  in  the  subject 
matterj  to  warrant  the  conclusion- that  it  was  intended  to  relin- 
quish the  control  of  the  county  court  over  the  business  of  retail- 
ing within  the  city.  That  coujl  is  mtide  to  some  extciit,  the  con- 
servator of  the  morals  of  the  county,  and  the  checks  provided  by 
the  acts  of  1835  and  1839,  must  be  considered  applicable  to  the 
case  before  us — the  legislature  only  relinquishing  the  price  which 
was  to  be  paid  to  the  county  for  a  licence. 

In  this  view,  it  was  necessary  to  the  protection  of  the  defend- 
ant, that  he  should  have  obtained  a  licence  from  the  county  court 
for  the  space  of  twelve  months.  -Having  attained  this  conclu- 
sion, we  need  not  consider  the  eftect  of  the  thirlcenth  Section  of  the 
revenue  law  upon'the  privilege  granted  to- the  city  by  its  act  of 
incorporation  [Clay's  Dig.  5G0.]  But  we  may  renlark  that 
there  is  nothing  in  the  cliarter  to  restrain  tlie  legislature  from  im- 
posing a  tax  upon  the  retailers  of  the  city;  and  if  a  general  law 
has  been  enacted  upon  the  subject,  we  cannot  very  well  conceive 
why  the  retailers  of  Montgomery  should  be  exempted  from  its  in- 
fluence. '  '  ' 

Our  conclusion  is;  that  in  the  point  referred,  there  is  no  crrof, 
and  the  judgment  is  thus  far  affirmed. 


WETUMPKA.  AND  COOSA  R.  R.  COMPANY  v.  COLE. 

1.  Where  process  agii net  a  coqiorationjs  returned  aJ^.wrvtfd  upon  one  being  pre- 
sident of  the  corporation,  it  i«  nrcesrary  tha,t  proof  of  his  official  character  should 
.  be  made  to  the  court,  and  ro  appear  on  Qic  record,  to  sustain  a  judgment  by  de. 
fault.  •  ,      '   ^     ,         -  {     ,      '  •.   .    ' 

Writ  of  error  to  the  Circuit  Court  of  Autauga  County. 
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G0LDTHWAITE;J.— Theonly  matter  assigned  for  error,  is, 
that  a  judgment  by  default  was  rendered,  and  the  record  does  not 
show  that  the  defendant  (the'Kail  Road  Co.)  was. before  the  court 
by  service  of  process  or  by  voluntary  appearance.  The  sheriff's 
return  is,  that  the  writ  was  served  on  John  Duncan  as  the  presi- 
dent of  the  corporation;  but  there  is  no  proof  in  the  record,  that  he 
sustains  that  relation  to  the  company.  ^  ' 

It  was  held  in  the  Planters'  apd  Merchants'  Bailk  of  Hunts- 
ville  V.  Walker,  [Minoi-,  391,]  that  the  sheriff's  return  of  service 
upon  one  as  cashier,  v/as  not  sufficient  to  sustain  a  judgment  by 
default,  without  proof  that  he  was  such  officer.  The  practice 
thus  settled  at  an  early  day,  has  never,  that  we  are  aware  of, 
been  departed  from.  In  a  more  recent  case,  [Lyon  v*  Lorant,  3 
Ala.  Rep.  151,]  the  same  rule  was  applied,  where  the  return  was! 
of  service  upon  one  as  the  mnyorofa  municipal  corporation;  and 
a  decree  in  chancery  was  reversed,  because  there  was  no  proof 
in  the  record,  that  this  person  was  the  officer  the  return  represent- 
ed him  to  be. 

The  judgment  must  be  reversed,  for  the  omission  to  show  upon 
the  record,  that  the  person  served  with  process,  was  at  the  time, 
the  accredited  officer  of  the  corporation.  '  -      -  •    "   •' 

Reversed  and  remanded.  i   ••'    m      •  •' •        '•' 


WILLIAMS'  Ex'rs  v.  TEMPLE,  Adm^^.    .  / 

r 

1.  Heirs  or  distributees  are  not  competent  witnesses  for  the  executor  or  adminuu 
trator  to  establish  a  claim  in  faver  of  the  estate,  although  they  execute  rfeleases 
of  all  their  interest  in  the  demand'  in-  suit.  •  •     ■ 

Eerob  to  the  Circuit  Court  of  Montgomery.       .  .   .  ,  - 

.1-  '       -"  - 

The  action  was  by  the  defendant  in  error,,  to  recover  a  debt 
due  her  intestate,  and  to  establish  her  claim,  was  permitted  to  in- 
troduce as  witnesses,  two  of  the  heirs  and  distributes  of  the  in- 
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testate,  upon  their  executing  releases  to  her,  of  all  their  interest 
in  the  particdiar  demand. 

Fair,  for  the  plaintiff  in  error — cited  Green.  Ev  437-8,  and 
note;  4  Cam.  27;  6  Bing  894;  2  Y.  &  J.  426;  2  Mason,  181:  3 
id.  378;  7  Cowen,  64;  2  Ala.  58.  ^: 

ORMdND,  J The  witnesses  were  clearly  incompetent  to 

testify,  from  interest  in  the  event  of  the  cause,  as  is  fully  shown 
by  the  cases  cited;  If  a  recovery  is  had  in  this  case,  it  will  be  a 
fund  in  the  hands  of  the  administrator  to  pay  debts,  and  thus  in- 
crease the  fund  in  which  they  have  a  distributive  share.  If  it  goes 
against  the  administratrix,  she  must  pay  costs,  and  thus  diminish 
the  fund  of  which  they  are  distrib  itees.  To  this  effect  are  the 
cases  of  Sims  v.  Scott,  2  Ala.  Rep.  58,  and  Maury,  adm'r  v. 
Mason's  adm'rs,  8  Porter,  211.  The  last  are  expressly  to  the 
point. 

The  interest,  therefore,  was  such  as  from  its  nature,  they  could 
not  release. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


ABERCROMBIE  v.  HALL. 

1.  Where  a  defendant,  against  whose  estate  a  writ  of  fieri  facitu  is  raecl  out,  dies 
^fler  the  same  has  been  injoined,  his  lands  are  not  sabject  to  levy  and  sale  im. 
der  an  ezeeiition  issued  aftef  hib  death,  upon  the  dissolution  of  the  injunction. 
The  act  of  1 835  "  to  authorise  the  issuing  of  executions  in  certain  cases,  and  for 
other  purposes,  does  not  apply  to  soch  a  case. 

Writ  of  error  to  the  Circuit  Court  of  Talladega. 

This  was  an  action  of  trespass,  dt  the  suit  of  the  plaintiff  in 
*rror,  brought  as  well  to  try  titles  to  certain  lands  described 
in  the  indorsement  on  the  writ  and  in  the  declaration,  as  to  recover 
damages  for  the  occupancy  and  detention  of  tiie  same.     The 
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cause  was  tried  upon  the  general  issue,  a  verdict  returned  px 
the  defendant,  and  judgment  thereon  rendered.  *        -    i       . 

On  the  trial,  a  question  of  law  was  reserved  by  bill  of  excep- 
tions, at  the  instance  of  the  plaintiff,  which  may  be  thus  stated; 

"^ James  Hall,  the  husband  of  the  plaintiff,  became^  a  surfety  of 
Gideon  Rid61e,  in  a  bond  for  a  writ  of  error  to  revise  a  judgment 
recovered  against  him  by  Knox  &  Co.;  the  judgment  was  affirm- 
ed againstRiddle  and  sureties,and.an  execution  issued  against  their 
estate  jointly..  Riddle,  thereupon,appliedforand  obtained  an  injunc- 
tion, and  entered  into  bond  with  surety,  for  the  successful  prose- 
cution of  the  suit  in  chancery;  pending  the  injunction^  Hall  died. 
Afterwards,  a j^e?-i  facias  issued  against  Riddle  and  his  sureties, 

,  in  the  writ  of  error  and  injunction  bonds,  under  which,  the  lands 
in  question  were  sold;  the  plaintiff  became  the  purchaser,  and  re- 
ceived the  sheriffs  deed.  It  was  shown  that  James  Hall  was  in 
possession  of  these  lands  when  he  became  the  surety  of  Riddle, 
aijd  so  continued  up  to  the  time  df  his  death;  and  that  the  defend- 
ant, as  his  devisee,  had  occupied  them  ever  since  that  event. — 
The  court  charged  the  jury,  that  the  proof  did  not  make  out  a 
case  which  entitled  the  plaintiff  to  recover. 

S.  F.  Rice,  for  the  plaintiff  in  error — cited  Clay's  Dig.  202, 
§  5;  205,  §  17;  206  and  207,  §  28  and  29;  2  Ala.  Rep.  734;. 4  id. 
321-4, 405;  5  id.  58,  199, 433;  Tidd's  Practice,  1028;  4  Com.  Dig. 
249  (F);  9  Mass.  Rep.  14,  160;  6  id.  149;  3  Porter's  Rep.  25. 

Wm.  p.  Chilton,  for  defendant. 

COLLIER,  C.  J. — In  Lucas  v.  Doe  ex  dem.  Price,  [4  Ala. 
Rep.  679,]  we  held,  that  where  an  or\g:r)?{\  fieri  facias  was  is- 
sued in  the  lifetime  of  the  defendant,  and  returned  unexecuted,  an 
alias  or  pluries  fi.  fa.  issued  after  his  death,  will  not  authorise  the 
levy  on,  and  saie  of,  lands  of  which  the  defendant  died  seized.— 
That  "by  the  death  of  the  defendant,  his  lands  descend  to  his 
heirs,  or  vest  as  he  may  devise  by  will,  and  the  mandate  of  an 
execution  which  directs  the  sheriff  to  make  of  them  the  amount 
of  a  judgment,  must  be  wholly  inoperative  and  void.  In  fact, 
such  a  writ  could  never  be  executed  in  consequence  of  the  death 
of  the  defendant,  which  has  cast  his  estate  upon  other  proprie- 
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tors."  In  M ansony  and  Hurtell  v.  The  U.  S.  Bank  and  its  as- 
signees, [4  Ala.  Hep.  735.J  idle  same  question  is  largely  consider- 
ed, and  the  same  conclusion  intimated  in  no  equivocal  terms.  j^ 

These  decisions,  it  would  seem,  should  be  regarded  as  conclu- 
8iv6  of  the  case  at  bar;  but  the  counsel  for  the  plaintiffi  insists  that 
the  act  of  1835,  ♦*to  authorise  the  issuing  of  executions  in  certain 
eases,  and  for  other  purposes,''  was  entirely  overlooked  in  their 
eon^deration,  an4  leads  to  a  diff-ront  conclusion.  That  statute, 
go  far  as  it  is  necessary  to  notiCe.  it,  is  merely  declarative  of  the 
law.  and  was  intended  to  remove  the  doubts  of  professional  men, 
by  enacting,  that  where  an  execution  issues  within  a  year  and  a 
day  after  the  rendition  of  a  judgment,  it  shall  be  lawful  at  any 
time  thereafter,  to  issue  execution  on  such  judgment  without  su- 
ing out  a  scire  facias  or  other  process  to  revive  the  same.  This  en- 
actment is  so  indicative  of  its  own  meaning  as  not  to  require  the 
aid  of  construction.  It  was  not  intended  to  remove  the  influence 
of  the  death  of  the  defendant  upon  the  right  to  sue  out  execution 
in  any  case.  But  its  purpose  was  to  declare,  that  where  the 
plaintiff  has  caused  execution  to  be  regularly  isued  upon  his  judg- 
ment, the  judgment  shall  not  lose  its  vitality  by  lapse  of  time  on- 
ly, but  an  execution  may  be  sued  out  thereon,  at  any  subsequent 
period. 

If  it  is  necessary  to  sell  the  lands  of  a  deceased  defendant,  and 
the  executor  or  administrator  neglects  to  apply  for  an  order  for 
that  purposse,  the  statute  authorises  a  judgment  creditor  to  sub- 
ject them  to  sale  by  prosecuting  a  scire  facias  according  to  its 
directions.     [Cla>''s  Dig.  197,  §  27] 

Our  conclusion  is,  that  the  judgment  of  the  circuit  court  mi^t 
be  affirmed. 


WIXSTOX,  ET  AL.  v.  MAJORS,  et  al. 

1.  A  note  promising  to  pay  193  50.1 00  dollars,  in  four  instalments  of  6, 12,  18  and 
31  months,  may  be  put  in  suit  before  a  justice  of  the  peace,  when  one  instalment 
4ioIy  is  sued  for. 
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Writ  of  error  to  the  Circuit  Court  of  De  Kalb  county. 

Winston  and  the  other  plaintiffs  sued  the  defendants  before  a 
justice  of  the  peace,  and  after  judgment,  the  latter  appealed  to 
the  circuit  court,  where  the  plaintiffs  filed  their  declaration,  set- 
ting out  that  the  defendants  were  indebted  to  them  by  a  promis- 
sory note,  dated  27th  March,  1843,  whereby  they  acknowledged 
themselves  to  be  indebted  to  the  plaintiffs  in  the  sum  of  193  50-100 
dollars,  to  be  paid  in  four  equal  instalments:  one-fourth  in  six 
months;  one-fourth  in  12  months;  one-fonrth  in  18  months;  and 
one-fourth  in  24  months— and  alleging  that  the  first  instalment 
was  due  and  unpaid,  and  was  alone  sought  to  be  recovered. — 
The  defendants  pleaded  to  issue;  but  when  the  note  was  pro- 
duced and  read  to  the  jury,  the  court  withdrew  the  cause  from 
the  jury,  and  dismissed  the  suit  for  want  of  jurisdiction.  This  is 
now  assigned  as  error. 

T.  A.  Walker,  for  the  plaintiff  in  error,  insisted  that  the  acticn 
was  properly  instituted,  and  within  the  jurisdiction  of  the  court. 
The  first  instalment  only  was  due,  and  this  is  less  than  50  dol- 
lars.    [Lightfoot  V.  Bank  at  Decatur,  2  Ala.  Rep.  345.] 

Under  the  circumstances,  it  was  improper  to  arrest  the  suit  from 
the  jury  without  a  verdict*  [Minge  v.  Curry  &Co.  4  Ala  Rep. 
168.]  ,       ,  .      .     . 

GOLDTHWAITE,  J.— Itis  said  in  the  books  that  assumpsit 
is  the  appropriate  remedy  to  recover  money  promised  to  be  paid 
in  instalments,  when  the  whole  debt  is  not  due.  [2  Saund.  303, 
n.  6.j 

It  has  also  been  decided,  that  an  action  of  debt  cannot  be 
maintained  on  a  promissory  note  payable  by  instalments,  until- 
the  last  day  of  payment  be  passed.  [Rudder  v.  Price,  iHen. 
Black.  547.]  The  present  case  is  not  open  to  the  technical  objec- 
tion, that  the  statement  of  the  cause  of  action  is  in  debt  rather 
than  assumpsit,  because  the  suit  was  commenced  before  a  justice 
of  the  peace;  and,  therefore,  in  the  circuit  court,  the  plaintiff  was 
entitled  to  recover  according  to  his  right.  The  instalment  of  the 
debt  due  when  the  action  was  commenced,  was  less  than  fifty 
dollars;  consequently  the  justice,  and  through  him  the  circuit 
court,  had  jurisdiction  without  reference  to  the  form  of  the  state- 
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ment     But  that,  if  referred  to,  is,  as  much  in  assumpsit  as  debt; 
and  the  defendants  here  pleaded  non-assumpsit  to  it.     We  coh- 
gider  the  action  of  the  court  erroneous  in  arresting  the  suit  from   i^ 
the  jury  and  dismissing  it 

Judgment  reversed,  and  cause  remanded.  \ 


.  POLLARD,  ET  AL.  v.'MURRELL. 

1.  A  covenant  to  sue  certain  person?  to  insulvcncy,  does  not  require  a  soil  lo  pi 
brought,  if  the  person  to  be  sued  absconds  from  the  State,  and  in  such  a  case 
proof  of  the  insolvency  of  the  party  will  be  sufficient. 

3.  To  establish  the  fact  of  insolvency  under  this  covenant,  it  is  not  necessary  to 
do  more  than  to  exhaust  the  usual  remedies  provided  by  law  for  the  collection 
of  debts — it  is  not  necessary  to  sue  out  a  ca.  aa.  since  the  passage  of  the  act 
abolishing  imprisonment  for  debt — or  to  proceed  against  the  sheriff  for  a  false 
return. 

3.  An  allegation  in  a  bill  in  chancery  that  a  person  had  been  sued  fo  insolvency, 
is  not  established  by  proof  that  he  had  left  the  State  insolvent. 

EsBOR  to  the  Chancery  Court  of  Mobile. 

This  biU  was  filed  by  the  defendant  in  error,  to  foreclose  a 
mortgage  executed  by  Pollard  to  Murrell,  to  secure  the  pay- 
ment of  a  note  executed  by  Edwin  Haniman  to  Joseph  Bates, 
by  him  endorsed  to  John  Pollard,  and  by  him  to  the  defendant  in 
error.  •  The  mortgage  contains  a  proviso,  that  the  mortgagee 
''shall  be  debarred  from  his  remedy  on  the  mortgage,  until  he 
shall  have  sued  Haniman  &•  Bates  to  insolvency."  The  bill  al- 
leges that  Haniman  &.  Bates  have  been  sued  to  insolvency. 

The  proof  by  the  sheriff  shows,  that  he  returned  an  execution 
against  Bates,  in  favor  of  Murrell,  no  property  foilnd — and  that 
he  was  reputed  to  be  insolvent.  That  Haiiiman'  had  left  the 
State,  notoriously  insolvent  Proof  was  introduced  by  the  de- 
fendants, to  show  that  Bates  was  solvent,  and  able  to  pay  the 
amount  of  the  note. 
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The  chanqellor  considering,  the  aHegations  of  the  bill  to  be 
proved,  made  a  decree  fbrcclos:ng  the  mortgage,  and  ordering  a 
sale  of  the  lands.     To  revise  this  deG]ee,  this  writ ia  prosecuted. 

Darsan,  for  plaintifTsin  error. — There  is  no  evid'ence  that-any 
suit  was  brought  against  Haniman,  nor  any  sufficient  proof  of  any 
suit  against  Bates,  wh.ch  could  only  be  established  by  the  record. 

The  insolvency  of  Bates  &  Haniman,  is  not  established  by  the. 
return  of  the  sheriff,  of  no  property  ibund,  as  the  proof  shows 
that  Bates  is  able  to  pay,  and  the  presumption  ts,  therefore,  rC' 
pelled.     [19  Johns.  345;  1  Bay,  69;  2  Porter,  401.J 

Gibbon,  contra. — The  proof  shows  that  ^animanleft  the  State 
insolverit,  and  that  Bates -has  been  sued  to  a  return  of  no  proper- 
ty, by  the  sheriff,  if  the  evidence  of  the  suit  against  Bales  was 
considered  insufficient,  from  not  being  the  best  evidence  in  the 
power  of  the  party  to  produce,  it  should  have  been  objected  to  in 
the  court  bclovy,  ■  •  '  >  .  ..,        •  ,  •- 

s  ••,'■'•■■'■  ■        ••    •     -       \     •' 

ORMOND,  J.^By  the  covenant  in  the  mortgage,  Murrell  Ain- 
dertook  to  sue  Haniman  and  Bates  to  insolvency,  before  h6  re- 
sorted to  his  right  of  enforcing  the  mortgage  on  the, land.  The 
meaning  of  this  certainly  is,  that  he  shall  exhaust  the  ordinary 
legal  remedies  provided  for  the  collection  of  debts  before  pro- 
ceeding on  his  mortgage.  In  Trotter  v.  .Crockett,  -[2  Porter, 
410,]it_was  held  that  judicial  insolvency  could  only,  be  ascertain- 
ed by  issuing  a  capias- ad  sati'(faciendum.  At  the  time  that  de- 
cision was  made,  a  ca.  sa.  issued  as  a  matter  of  course,  upon  the 
request,  or  by  the  direction  of  the  plaintiff,  but  by  the  act  passed 
February  1,  1839,  to  abolish  imprisonment  for  debt,  this- process 
cannot  issue  but  in  certain  cases,  a-nd  not  then,  without  an  affida- 
vit, which  it  may  not  be  in  the  power  of  the  party  to  m;ike.— ^ 
Nor  is  it  necessary  that  proceedings  should  be  instituted  against' 
the  sheriff,  to  ascertain  v  hether  his  return  is  not  false;  all  that. was 
contemplated  by  the- covenant  was,  that 'a  suit  should  be  institu- 
ted against  Bates  &  Haniiman,  dnd  the  usualpi'ocess  of  the  law 
resorted  to,  to  recover  the  debt.    '  , 

If,  however,  it  was  impossible  to  sud  one  or' both  the  parties, 
from  his  removal  from  the  State,  his  insolvency  could  be  ascer- 
tained in  some  other  mode,  and  such  an  allegation  would  dis- 
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pense  with  the  necc«sUy  of  proving  tfiat  a  suit  had  been  brought. 
Such  hag  been  our  interpretation  of  the  statute,  defining  the  reme- 
,dy  on  assigned  notes  and  obligations.  That,  although  the  act  re- 
quires the  maker  to  be  sued  to  the  first  court  after  the  note  falls 
duetto  hold  the  assignor  responsible:  yel.  if  from  the  absence  of 
the  -ftiaker  from  the  State,  the  suit  cannot  be  brought  against  him, 
it  would  be  dispensed  with*.  [Woodcock  v.  Campbell,  2  Porter, 
456.]  When  parties  within"  this  State,  stipulate  that  a  suit  shall 
be  brought,  they  must  be  understood  as  referring  to  our  own  tri- 
bunals, and  if  this  becomes  impossible;,  without  the  act  of-the  par- 
ty who  is  to  bring  the  suitj  he  is  discharged  from  the  perform- 
ance of  the  covenant.  The  meaning  of,  the  covenant  is,  that  he 
will  bring  the  suit  if  in  his  power  to  do  so;' it  is  not  an  undertak- 
ing to  do  so  at  all  events,  as  a  condition  precedent  to  his  right  to 
recover. on  the?  mortgage. 

It  is  alleged  in  the  bill,  that  suit  was  brought  against  Haniman, 
and  that  he  was  prosecuted  to  insolvency,  and  in  our  opinion, 
this  allegation  is  not  sustained  by  prooi  that  he  absconded  from 
the  State  insolvent,  and  that  suit  could  not,  therefore,  be  brought 
against  him.  If  the  prosccutiftn  of  a  suit  became  impossible  from 
the  absconding  of  the  person  to  be  sued  from  the  State,  the  fact 
should  have  b6en  stated  as  an  excuse  for  not  suing.  This  has 
been  the  decision  under  the  act  of  1828,  regulating  the  liability  of 
endorsers  of  paper  not  mercantile,  before  referred  to.  which  is  pre- 
cisely ^nalagous  to  this  covenant.  This  is  not  Irke  the  case  of 
an  averuient  in  a  declaration  on  a  bill  of  exchange,  of  due  notice 
of  its  dishomn-,  which  would  be  satisfied  by  proof  againist  the  ma- 
ker, that  he  had  no  effects  in  the  hands  of  the  drawee,  bepause  his 
knowledge  of  the  fact,  is  notice. 

In  regard  to  the  sufficiency  of  the  proof  against  Bates,  we  con- 
sider the  answer  of  the  counsel  for  the  defendant  in  error,  as  con- 
clusive. The  record  of  the  suit  agiinst  Bates,  was  the  best  evi- 
dence of  the  fact,  that  a  suith^d  been  brought,  and  this  the  party 
had  a  right  to  insist  on,  but  if  he  permitted  inferiop  testimony  of 
the  fact  to  be  given  in  evidence  in  the  court  below,  he  must  be 
understood  as  waiving  all  objection  to  it  on  that  score,  and  cannot 
make  it  here.  This  has  been  repeatedly  held  by  this  court,  and 
the  rule  is  the  same  in  ecjuity  as  at  law.  The  injustfce  of  permit- 
ting the  objection  to  be  made  here.  Will  be  apparent  when  we 
consider,  that  if  it  had  been  qaade  in  the  primary  court,  it  could 
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have  been  immediately  removed  by  the  production  of  the  record, 
and  probably  was  not  made  for  that  reason. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  re- 
manded,  that  the  complainant  may  obtain  leave  to  amend  his  bill, 
if  he  thinks  proper  to  do  so.       ' 


TURNIPSEED  v.  THE  STATE*  ; 

1.  An  indictment  upon  tlie  statute,  wiiich  charges  bolh  the  cruel  and  unumdt 
punishment  of  a  slave,  is  hot  bad,  for  duplicity. 

2.  Although  the  stulute  decliires  in  general  ierms,  ihat  "  No  cruel  or  unusual 
punishment  shall  be  inflicted  on  any  slave,"  yet  it  is  not  enough  that  an  in- 
dictment should  merely  pursue  the  words  of  the  act ;  but  it  should  allege  what 
punishment  was  inflicted,  and  how. 

Writ  of  error  to  the  Circuit  Court  of  Pickens.         -     •       .,». 

The  plaintiff  in  error  was  indicted  by  the  grand  jury  of  Pick- 
ens for  having  inflicted,  "on  a  negro  wom&n  named  Rachel,  a 
slave,  the  property  of  him,  the  said  Turnipseed,  cruel  and  unu- 
sual punishment,  against  the  peace  and  dignity  of  the  State  of 
Alabama."  The  accused  traversed  the  indictment,  and  was 
tried  by  a  jury,  who  returned  a  verdict  of  guilty,  and  assessed  a 
fiiie- of  fifty  dollars  against  him;  for  which  sum,  as  well  as  the 
costs  of  prosecution,  a  judgment  was  rendercjd.     .•     ' 

L.  Clark,  for  the  plaintiff  in  error,  made  these  points: —    «    . 

1.  The  indictment  is  double  in  charging  the  infliction  of  pun- 
ishment both  cruel  and  unusual.  To  punish  cruelly  is  one  of- 
fence, and  unusually  is  another;  and  they  should  have  been  SO 
charged. 

2.  The  indictment  is  too  generah  it  should  -have  stated  what 
and  how  the  punishment  was  inflicted.     [4  Port.  Rep.  413.] 

Attorney  G-bneral,  for  the  State.  .  The  first  objection  to  tha 
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iadictmsnr is  n  rt  wall  taken.  [State  v.  Mjrp'iy,  at  th's  term} 
Commonwealth  v.  Eaton,  J  5  P.ck.  Rep.  ii73  j  It  is  enough,  and 
in  fact  the  safest  course  to  charge  the  ortl-nce  m  the  words  of  the 
statute,  where,  as  in  th!s  case,  it  was  created  by  an  act  of  the 
Legislature.  [State  v.  Brown,  4  PortLT,  413;  State  v.  Bnley,  8 
id.  472;  Slate  v.  Saunders,  9  id.  326;  State  v.  Duncan,  id.  2G0; 
State  V.  Click,  2  .-Via.  Rep.  2G;  Archb.  Crim.  Plead.  52.] 

COLLIER,  C.  J.— rThe  first  section  of  the  sixth  chapter  of 
the  penal  code  declares  that,  "No  cruel  or  unusual  pun  s.'imcnt 
shall  be  infl.cted  on  any  slave,  and  any  master,  or  <  ther  person 
having  charge  of  a  slave,  who  shall  be  gudty  of  infl  ct.ng  such 
punishment,  or  iiuthor.z  ng,  or  perm  tt.ng  the  same,  shall  be  sub* 
ject  to  indictment  therelbr,  and  on  conv.et.«>n  tlicrc(»f,  be  pun  sh* 
ed  by  a  fine  not  less  tli;in  fi:ty,  and  not  exix-edng  mik*  tlv>L.s  lud 
dollars;  and  in  add.tion  there  o,  be  r^qi  red  to  g.vt-  stcur  ly  tor 
his  good  behavior  for  the  spaceof  twt-lvc  months.  [JIay's  D  g, 
431.J 

It  is  certainly  a  general  rule,  that  the  defendant  cannot  be 
charged,  in  one  count  of  an  ind  clment,  w.ih  two  d.stinct  of- 
fences. [Archb.  Cr.  Plead.  17,  (i3;Comjiionwealifi  v.  Sym  inds, 
2  Mass,  Rep.  163.]  Yet  it  is  not  beLeved  that  the  indctment 
in  the  case  at  b^r  .s  o'an  )X  o as  to  l!i3  objection  of  dup!  c  t\'.  True, 
the  statute  makes  Uvo  otfcnees,  or  rather  does  not  requ  re  that 
the  punishment  mti.cted  upon  a  slave  shall  be  b.)th  crusl  and  un- 
usual to  subject  the  offender  to  its  sanctions:  it  is  enough  if  the 
proof  show  it  to  be  e.ther  the  one  or  the  other.  To  punish  cru*- 
elly  is  one,  and  unusually  is  another  breach  of  crimaial  law. — 
The  statute,  it  is  apprehended,  does  not  use  the  epifheths  as  sy- 
nonymous, nor  in  contrast  w.th  each  other;  but  it  was  merely 
intended  to  make  the  enactment  siiHiciently  broad  to  en»brace  a 
high  offence  against  good  morals,  no  matter  under  what  c.rcum- 
stances  committed.  Crual,  as  ind. cat. ng  the  infl  ction  of  pain 
of  either  mind  or  body,  is  a  word  of  most  extens.ve  applicat.on; 
yet  every  cruel  pun.shment  is  not,  perhaps,  unusual;  nor,  per- 
haps, can  it  be  assumed  that  every  uncommon  infl  ction  is  cruel. 
But  be  this  as  it  may,  there  may  be  punishment  that  is  both  cruel 
and  unusual;  thus,  if  a  slave  should  be  pun.shed,even  w.thoui  bodi- 
ly torture,  in  a  manner  offensive  to  modesty,  decency  and  th;'  re- 
cognized propi'ielies  of  social  life,  the  offender  would  be  charge- 
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able  in  the  broad  terms  employed  in  the  indictment.  An  offence, 
committed  under  such  circumstances,  might  be  charged  accOTd- 
ing  to  its  true  character,  without  subjecting  the  indictment  to  the 
imputation  of  duplicity;  and  upon  conviction,  the  accused  would 
be  liable  to  but  one  penalty. 

Thus,  in  Rex  v.  Benfield,  [2  Burr.  Rep.  980,]  the  defendants 
were  charged  with  singing  and  publishing  divers  scandalous,  ob- 
scene and  libellous  songs;  the  court  held,  that  several  songs  being 
published  at  the  same  time,  constituted  but  one  offence,  although 
the  publishing  of  any  one  of  them  would  be  an  offence.  [See, 
also,  Rex  v.  Home,  Cowp.  Rep.  672.J  In  The  Commonwealth 
V.  Eaton,  [15  Pick.  Rep.  273,]  it  was  objected  to  the  indictment, 
that  it  charged  that  the  defendant  "did  unlawfully  oficr  for  sale, 
and  did  unlawfully  sell,"  one-half  of  a  lottery  ticket.  The  Court 
said,  "It  is  true,  that  an  offer  to  sell,  without  selling  a  ticket,  is  an 
offence  by  statute;  but  an  offer  to  sell  and  actually  selling  is  but 
one  offence.  A  sale  ex  vi  termini  includes  an  offer  to  sell." — 
[See,  also,  1  Hale's  P.  C.  5G0;  Rex  v.  Crowther,  5  Car.  &  P. 
Rep.  216;  Rex  v.  Holden,  1  Russ.  &  Ryan's  Rep.  154.}  This 
view  of  the  law  may  suffice  to  show  that  the  indictment  is  not 
bad  for  duplicity. 

In  respect  to  the  second  objection  to  the  indictment,  it  was 
said,  in  The  State  v.  Brown,  [4  Port.  Rep.  413.]  that,  »'it  is  not 
always  sufficient  to  pursue  the  very  words  of  the  statute,  unless 
by  so  doing  you  fully,  directly  and  cxpn  ssly  allege  the  fact,  in 
the  doing  or  not  doing  of  which  the  offence  consists."  So  it  was 
held,  in  The  State  v.  Duncan,  [9  Porter's  Rep.  2(50.]  that  "where 
a  statute  is  introductive  of  a  new  offence,  and  prescribes  its  con- 
stituents without  reference  to  any  thing  else,  in  an  indictment 
founded  upon  it,  it  is  enough  to  describe  the  offence  in  the  terms 
of  the  act."  And  the  law  was  laid  down  in  equivalent  terms  in 
The  State  v.  Click,  [2  Ala.  Rep.  26.]  True,  in  The  State  v. 
Briley,  [8  Porter's  Rep.  474,]  it  was  said,  that  in  an  indictment  on 
a  statute,  "all  that  the  law  requires  is  a  description  of  the  offence 
in  the  words  ol  the  statute  creating  it.  The  only  exception  that 
is  known  to  exist  to  this  general  rule,  is,  where  a  statute  makes 
use  of  a  technical  term  known  to  the  law;  as  burglary,  robbery, 
&c."  This  language  is  not  to  be  understood  as  an  expression  of 
an  abstract  opinion  of  universal  application;  but  it  must  be  taken 
in  reference  to  the  case  then  before  the  court.    There,  the  indict- 
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ment  was  founded  upon  a  statute,  which  did  not  merely  desig- 
nate an  offence,  but  characterized  it  by  prescribing  its  constitu- 
ents.  As  applied  to  such  an  enactment,  the  remark  of  the  court 
was  clearly  correct. 

Hawkins  says,  that  in  charging  a  statutory  offence,  it  is  not 
"always  sufficient  to  pursue  the  very  words  of  a  statute,  unless 
by  so  doing,  you  fully,  directly  and  expressly  allege  the  fact  in  the 
doing,  or  not  doing  whereof  the  offence  consists,  without  the  least 
uncertainity  or  ambiguity."  Thus  it  has  been  adjudged,  that  an 
information  on  the  statute  of  Henry  the  Sixth,  for  not  abating  so 
much  of  the  price  of  wine  sold  as  the  vessels  wanted  of  the  stat- 
ute measure,  is  insufficient,  if  it  did  not  expressly  show  how  much 
they  wanted.  So  an  indictment  on  the  statute  against  usury, 
should  not  merely  allege  that  the  defendant  took  more  than  the 
interest  allowed  by  law;  but  it  should  be  explicitly  shown  how 
much  was  taken. 

In  the  present  case,  the  statute  merely  denounces  the  cruel  and 
unusual  pun  shmcnt  of  a  slave  as  a  public  offence,  and  prescribes 
the  punishment.  It  does  not  declare  with  particularity  what  are 
its  elements;  and  consequently,  in  framing  the  indictment  the 
statute  affords  but  littte  aid.  Under  such  circumstances,  recourse 
is  to  be  had  to  the  rules  of  pleading  in  criminal  cases.  According 
to  these,  the  general  terms  in  which  the  charge  is  made  against 
the  defendant,  is  not  sufficient;  but  it  should  be  alleged  what  pun- 
ishment was  inflicted  and  fiovv,  that  the  court  might  judge  whe- 
ther the  accused  should  have  been  put  upon  his  trial;  that  he  may 
know  wbat  he  is  to  defend  against,  and  the  jury  know  how  to  ap- 
ply the  evidence. 

This  brings  us  to  the  conclusion  that^  the  indictment  is  defec- 
tive, because  of  the  generality  of  the  terms  in  which  the  defend- 
ant is  charged.  Weregret  the  necessity  imposed  on  us,  of  re- 
versing the  judgment  in  this  case,  upon  an  objection  taken  after 
conviction,  where  the  defect  complained  of,  could  scarcely  have 
operated  prejudicially  to  the  defendant  But  we  must  hold  the 
Scales  of  justice  in  equipoise,  and  however  odious  the  offence,  we 
roust  admeasure  right  to  every  one  according  to  law. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  defend- 
ant is  directed  to  remain  in  custody  to  abide  further  proceedings, 
unless  he  shall  be  otherwise  discharged. 
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BATES  V.  RYLAND. 

1.  The  consent  of  the  endorser  of  a  note  not  payable  in  Bank,  that  suit  may  be  delayed  against 
the  maker,  does  not  discharge  the  other  statutory  condition  requiring  that  the  maker  shall  first 
be  prosecuted  to  insolvency. 

2.  Where  a  credtior  on  account  of  his  debt,  accepts  the  note  of  a  third  person  from,  and  endors- 
ed by  his  debtor,  the  creditor,  upon  its  dishonor,  is  entitled  to  declare  either  on  the  endorse- 
ment or  for  the  precedent  debt ;  but  in  either  case  he  is  bound  to  shew  the  same  degree  of 
diligence. 

3.  The  statutory  condition  that  the  endorser  shr.ll  not  be  liable  unless  the  maker  is  sued  to  the 
;|bst  court  of  the  county  of  his  residence,  being  waived  for  a  specified  time,  is  riot  revived  at 

the  expiration  of  th:ittlme.     Afterwards  it  is  only  necessary  to  prosecute  the  maker  to  in80>- 
.  vency  in  order  to  f.x  the  habillty  ofthe  indorser. 

4.  A  suit  against  the  endorser  of  a  note,  pot  payable  in  bank,  is  premature,  when  the  maker  ba,9 
not  been  prosecuted  to  insolvency,  .  nd  w.  sn  ti  ere  is  no  fact  which  operates  as  a  discharge 
of  the  condition. 

5.  If  however,  the  maker  is  insolvent,  and  dies  before  the  holder  is  by  law  required  to  sue  Jiim, 
^    the  creditor  is  then  discharged,  and  the  endorser  is  directly  liable.     Quere — Whether  his 

death  alone  does  not  produce  the  same  consequence.     But  the  death  of  the  maker,  after  suit 
brought,  will  not  cure  the  defect, 

6.  A  witness  cannot  be  excluded  by  proving  his  confessions  of  an  interest  in  the  suit. 

Writ  of  error  to  the  County  Court  of  Mobile  county. 

Assumpsit.  The  declaration  contains  three  counts;  the  first 
and  third  are  against  the  defendant  liyland,  as  the  indorser  of  a 
pronnissory  note,  descr.bed  in  the  first  count  as  made  by  McRae 
&Lang,  and  in  the  last,  as  made  by  jA  cRae.  The  note  is  not 
payable  in  any  bank,  and  the  <  xcusc  set  out  n  both  cc  unts  io'- the 
om.ssion  to  sue  the  maker  to  the  first  coi.rt  ol  the  county  where 
ho  resided,  is,  that  the  su.t  was  dt  laved  [)y  the  cc ns(  nt  of  the  de- 
fendant. The  second  count,  is  lor  money  li nt  by  the  plaint.flTto 
the  defendant. 

The  defendant  demurred  to  the  first  and  last  count,  and  his  de- 
murrer was  sustained. 

At  the  trial,  he  also  demurred  to  the  plaintifl^'s  evidence.  That 
was  as  follows:  A  note  signed  McRae  &  Lang,  by  C.  C.  AicRae, 
surviving  partner,  dated  MobJe,  7th  March,  1838,  payable  one 
day  after  date,  to  the  order  of  the  dek  ndant,  for  J^CCO  dollars,  and 
indorsed  by  him.  A  vv.tntss  proved  that  the  defendant  in  a  con- 
versation Wilk  hill),  said  he  had  procured  some  money  liom  the 
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plaintiff,  and  gave  a  note  for  it  prior  to  his  dcpnrture  from  the 
city.  The  witness  did  not  know  the  amount  of  the  note.  The 
defendant  had  Icftnotes  \Vith  iMcR.ie&  Lang,  (iho  indorscrsof  that 
note)  to  be  collected,  and  the  money  to  be  applied  to  iJs  payment 
The  same  witness  also  proved,  that  he  was  present  at  a  previous 
trial  of  this  suit,  and  that  iMcRae,  the,  maker,  who  is  now  dead, 
then  testified  that  the  note,  in  evidence  in  this  suit  was  given  by 
the  defendant  to  the  plaintiflf,  in  lieu  olthe  other  note,  which  was 
given  up.  That  the  note  was  drawn  in  this  form,  to  enable  the 
holder  to  claim  interest;  but  he  Wi.s.to  wait  12  months  with  the 
makers.  He  also  testified  that  he,  McRae,  had  collected  the 
notes  left  with  him  by  the  defendant,  prior  to  ihe  suit,  and  J^||id 
used  tho  money.  The  witness  further  proved,  that  McRa§  was 
insolvent  at  the  date  oftfie  note,  and  that  his  insolvency  became 
notorious  a  short  time  afterwards. 

The  court  sustained  the  demurrer  to  .the  evidence,  and  gave 
judgment  for  the  defendant. 

The  evidence  of  a  witness  for  the  plaintiff,  had  previ6usly'T)eeii 
offered,  and  its  introduction  r^esisted,  on  the  ground  of  interest 
One  of  the  interrogatories  propounded  by  the  defendant  to  this 
witness,  was,  whether  she  had  any  interest  in  the  suitor  claim, or 
would  be  in  any  manner  benefited  by  a  recovery  against  the  de- 
fendant. Th.s  was  answered  in  the  negative.  The  defendant 
fead  the  deposition  of  another  witness,  who  stated  that  she  had 
asked  the  Witness  whose  deposition  was  resisted,  if  she  was  not 
interested  in  the  money  cor^tended  for  in  this  suit,  and  her  reply 
was,  yes.  The  defendant's  witness  then  said,  she  had  always  un- 
derstood that  the  other  w.tness'  mother,  herself  and  her  brother, 
were  interested;  to  which  the  other  replied,  that  her  mother,  her- 
self and  Jam3s  F.  Bates,  owned  some  cattle  together;  that  James 
F.  Bates  drove  the  cattle  to  town  and  sold  them,  and  that  he  had 
never  made  any  division  of  the  money. 

A  witness  also  proved,  that  the  plaintiff  told  him  he  had  bor- 
rowed a  part  of  the  money  from  his  sister  (the  witness  whose  de- 
position was  resisted)  to  lend  to  the  defendant  and  that  he  was 
responsible  to  her  for  it 

Upon  this  evidence,  the  court  rejected  the  deposition,  and  the 
plaintiff  excepted. 

The  sustaining  the  demurrers  to  the  first  andthird  counts. 

The  judgment  upon  the  demurrer  to  evidence — and, 

The  rejection  of  the  deposition  was  now  assigned  as  error. 
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Phillips,  for  the  plaintiff  in  error — made  the  following  points: 
1.  Under  the  statutes,  prescribing  how  an  indorser  shall  be  made 
liable,  suit  to  the  first  court  against  the  maker,  and  a  return  of  no 
property,  is  put  instead  of  demand  and  notice  by  the  law  mer- 
chant. The  act  contemplates  that  the  parties  may  agree  other- 
wise, and  allows  consent  as  an  excuse  for  the  omission  to  comply 
with  the  requisitions.  So,  other  circumstances  have  been  held 
to  excuse^suit  at  the  first  court,  or  afterwards.     [4  S.  &,  P.  408; 

2  Ala.  Rep.  736.] 

It  is  true,  a  return  of  no  property,  is  mentioned  in  the  statutes; 
but  it  is  presumed,  the  fact  of  insolvency  is  the  material  matter 
upon  which  the  indorser's  liability  becomes  fixed;  and  it  would  be 
difficult  to  avoid  the  consequences  of  an  admission  of  insolvency. 

2.  'The  giving  of  the  note  in  this  case,  was  no  discharge  of  the 
pre-existing  (contract.  It  was  the  substitution  of  one  promise  for 
another,  without  any  new  or  distinct  consideration — iconsequent- 
]y,  as  soon  as  the  note  of  Mcllae  was  dishonored,  or  remained 
unpaid,  after  the  tme  g  ven  with  the  consent  of  the  defendant,  the 
plaint. ff  was  entitled  to  sue  on  tiie  orig.nal  contract — [OShepley, 
250;  Hughes  v.  Wheeler,  8  Cowen,  77;  Raymond  v.  Merchant, 

3  ib.  147] — unless  it  was  otherwise  expressly  agreed.  [Page  v. 
Bank,  1  McCord,  449;  7  Wheat.  35;  2  Caines,  117;  6  Term,  52; 
8  ib.  451;  7  ib.  64;  9  Conn.  23;  3  H.  &  J.  193;  5  John,  08;  2 
John.  Ca  438;  7  John.  313;  9  ib.  310;  2  Ld.  Raymond,  928; 
5  M.  &  S.  62;  4  Gill  &  J.  307.] 

3.  The  deposition  was  improperly  rejected  upon  the  confes- 
sion of  interest  in  the  witness;  even  if  any  such  confession  of  in- 
terest is  clearly  proved.  [5  Mass.  261;  8  ib.  487;  2  J.  J.  Marsh, 
188;  4  ib.  116;  4  McCord,  310;  6  Shepley,  412;  5  Ala.  Rep.  35.] 

Campbell,  contra,  insisted — 1.  That  two  conditions  are  im- 
posed on  the  holder  of  a  note,  not  payable  in  bank,  before  an  in- 
dorser can  be  charged.  1.  A  suit  agamst  the  maker  at  the  first 
court.  2.  A  recovery  of  judgment  against  him,  and  a  sheriff's 
return  of  no  property:  each  of  these  conditions  may  be  waived  or 
discharged  without  affecting  the  other.  [4  Ala.  Rep.  394;  2 
ib.  736.] 

2.  The  note  ofMcRae  &  Lang  was  an  additional  security  to 
the  plaintiff;  and  the  precedent  debt  of  the  defendant  for  the  loan, 
was  thereby  extinguished;  therefore,  suit  could  be  brought  only 
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upon  the  contract  of^ndoscrncnt.     [21  Wend.  450;  l^ill,  516} 
8  Porter,  401.] 

GOLDTIIWAITE,  J.— The  case  now  to  be  considered,  in- 
volves the  construction  of  the  several  statutes  defining  the  liabili- 
ty of  indorsersof  pronlissory  notes  not  payable  in  bank;  and  this 
construction  will  be  best  come  at  by  a  collation  of  the  original 
statutes. 

The  act  of  1828,  was  the  first  which  made  a  distinction  be- 
tween notes  payable  in  and  out  of  bank;  and,  with  respect  to  the 
latter  class,  provided  that  the  assignee  might  sue  the  maker  and 
indorser  in  the  same  action,  if  suit  was  brought  to  the  first  court 
of  the  county  where  the  maker  resided;  but,  if  the  assignee  failed 
to  join  the  indorser  in  the  action,  he  was  not  permitted  to  sue  the 
indorser  until  the  maker  was  prosecuted  to  insolvency;  which  was 
to  be  proved  by  a  return  of  nulla  bona,  or  other  surticient  proof. 
If  the  assignee  failed  to  sue  the  maker  to  the  first  court,  then  the 
indorser  was  discharged  from  liability,  unless  the  suit  against  the 
maker  was  delayed  by  his  consent.     [Acts  of  1827-8,  p.  37.[ 

The  act  of  the  next  session,  takes  from  the  assignee  the  fight 
to  maintain  a  joint  action  against  the  maker  and  indorser,  and 
provides,  thai  the  return  of  no  property  found,  upon  an  execution 
against  the  maker,  shall  be  sufficient  evidt-nce  of  his  insolvency 
to  authorise  a  recovery  against  the  indoiser.  [Act  of  1828-9^ 
p.  59.] 

It  will  be  seen,  therefore,  that  the  act  of  1827,  as  controlled  by 
the  subsequent  amendment  of  it,  imposes  two  conditions  as  pre- 
liminary to  the  liability  of  the  indorser;  the  lirst  is,  that  a  suit  a- 
gainst  the  maker  shall  be  brought  to  the  first  court  of  the  county 
where  he  resides;  the  second  is,  that  the  maker  shall  be  prosecu- 
ted to  insolvency.  If  the  first  of  these  conditions  is  not  perform- 
ed, the  indorser  is  discharged,  unless  the  suit  against  the  maker 
is  delayed  by  his  consent.  There  is  nothing  whatever  in  the  sta- 
tute, which  warrants  the  inference  that  the  consent  of  the  in- 
dorser to  the  delay  of  suit  against  the  maker,  shall  relieve  the 
holder  from  a  compliance  with  the  other  condition.  Nor  is  there, 
in  our  judgment,  any  sufficient  reason  to  engraft  such  a  construc- 
tion on  the  statute.  The  legislature  has  thought  proper  to  declare 
that  there  shall  be  no  remedy  against  the  indorser  until  the  ma- 
ker has  haen  prosecuted  to  insolvency,  and  the  consent  of  the  for- 
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mer,  that  the  suit  aga-insl  the  Intter  may  be  delayed,  connot  invest 
the  assignee  with  a  new  and  distinct  right,  jadependentof  his  con- 
tract; which  would  be  the  effect,  if  the  liability  of  the  indorser, 
.instead  oi"  being  conditional  upon  the  prosecution  of  the  maker  to 
insolvency,  was  to  become  direct  and  absolute  at  the  expiration 
of  the  time  given  by  the  holder  to  the  maker.  It  is  true,  that  un- 
der peculiar  circumstances,  a  very  liberal  construction  has  been 
given  to  these  enactments,  so  as  to  let  in  the  remedy  against  the 
indorser,  when,  from  the  occurrence  of  some  fact,  subsequent  to 
the  indorsement,  it  is  impossible  to  perform  the  conditions  with- 
in the  State.  [Roberts  v.  Kilpatrick,  5  S.  &  P.  96;  Woodcock 
V.  Bennet,  2  Porter,  456.J  But  the  construction  given  iunder  such 
circumstances,  has  no  application  to  the  present  case,  when  there 
is  no  pretence  that  the  condition  might  not  have  been  performed. 

Our  conclusion  on  this  point  of  the  case,  then  is,  that  the  con- 
sent of  the  indorser,  that  the  suit  against  the  maker  might  be  de- 
layed, did  not  discharge  the  other  cond.tion  upon  which"  his  lia- 
bility depends;  and  that,  notwithstand.ng  the  consent,  it  is  incum- 
bent on  the  assignee  \o  prosecute  the  maker  to  insolvency,  unless 
that  condition  in  the  contract  is  otherwise  discharged.  The  con- 
sequence of  this  conclusion  is,  that  the  judgment  on  the  demur- 
rer to  the  counts,  is  free  from  error. 

2.  The  next  question  is  that  which  arises  on  the  demurrer  to 
the  evidence  The  plaintiffinsists  the  proof  shows  that  the  note 
executed  by  McRae  was  no  discharge  of  the  pre-existing  liability 
of  the  defendant.  What  this  pre-existing  liability  was,  is  very 
clearly  shown  by  the  statement  of  the  testimony  given  by  McRae 
at  the  previous  trial.  When  the  note,  now  sued  on,  was  made, 
another  was  given  up,  to  which  the  defendant  was  the  maker  and 
McRae  &  Lang  indorsers.  That  note  was,  doubtless,  for  money 
lent  by  the  plaintiff  to  the  defendant,  but  there  is  no  evidence 
showing,  or  tending  to  show,  that  the  one  sued  on  was  founded 
on  the  same  consideration.  McRae  had  collected  money  for  the 
defendant,  and  used  it,  instead  of  paying  the  note  which  had  pre- 
viously been  given  to  the  plaint. ff;  and  the  money  thus  used  by 
,!McRae,  was  the  consideration  for  which  the  note  sued  on  was 
given.  The  actual  consideration  of  the  note,  as  between  iMcRae 
and  the  defendant,  is  not,  however,  a  material  inquiry,  as  it  is  clear 
that  the  note  was  passed  t)the  plaintiff  in  lieu  of  the  other  note, 
and  could  have  been  given  in  evidence  under  the  count  for  money 
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lent,  if  the  effect  of  the  new  contract  was  otherwise  than  to  dis- 
charge or  suspend  the  former  one..  We  shall,  tliercfor^,  examine 
the  evidence  in  this  point  of  view. 

Notwithstanding  the  use,  by  McRae,  ol  money  which  he  was 
to  apply  to  the  payment  of  the  note  made  by  the  defendant  in  the 
first  instance,  yet  the  latter  continued  liable  to  the  piaintitr,  and 
might  have  been  sued  immediately;  instead  of  this  course  being 
taken  by  the  plaintiff,  the  parties  met,  the  new  note  is  transfer- 
red and  the  old  one  given  up  or  cancelled.  The  new  note  was 
drawn  at  one  day  alter  date  to  enable  the  plaintilf  to  draw  inte- 
rest, but  the  agreement  was  to  give  the.  maker  twelve  months  to 
pay  it.  Under  these  facts,  nothing  is  more  clear  than  that  the 
creditor,  on  account  of  the  previous  indebtedness  of  the  defend- 
ant, accepted  from  him  the  note  of  Mcliac,  without  any  stipula- 
tion or  undcretanding  with  respect  to  the  manner  in  which  it 
should  operate  on  the  existing  claim.  It.  thcR^bre,  l)ccomes  ne- 
cessary to  inquire,  what  consequences  flow  from  these  acts  of 
the  parties.  ~  - 

In  England,  the  effect  of  taking  a  notGv  under  such  Gircu«>- 
stances,  is  that  the  creditor  cannot  proceed  for  the  original  debt 
without  showing  the  use  of  due  diligence  to  obtain  paymeftt  of 
the  substituted  note,  and  notice  to  the  party  of  its  dishono'"  — 
[Cliitty  on  Bills,  8  ed.  198,  and  cases  there  cited.}  Mr.  Justice 
Story  lays  down  the  same  doctrine,  in  ver}'  broad  terms,  as  the 
recognized  law  in  this  country.  [Story  on  Bills,  137,  §112.] — 
The  supreme  court  of  New  York  seems  to  go  farther,  and  held, 
that  the  original  debt  is  gone  by  the  acceptance,  on  account  of 
it,  of  the  note  of  a  third  person  indorsed  by  the  debtor,  so  that  no 
remedy  whatever  can  be  had  except  on  the  indorsement.  [Fris- 
bcev.  Larned,  21  Wend.  452.]  If  we  are  correct  in  supposing 
this  to  be  the  effect  of  the  decision  just  cited,  it.  cannot,  as  it 
seems  to  us,  be  reconciled  with  the  English  decisions:  for  tliefe, 
it  is  certain,  that  a  suit  is  maintainable  upon  the  original  conside- 
ration; and,  in  a  modem  case,  such  was  held  to  be  tiie  rule,  al- 
though the  bill*,  received  on  account  of  the  consideration  sued 
lor,  had  been  passed  off  to  others,  upon  showing  that  they  had 
been  taken  up  by  the  plaintiffs  after  being  dishonored,  and  were 
then  in  the  hands  of  their  agent  abroad.  [Hadwih  v.  Mendiza- 
bell,  10  Moore,  477.)  So,  too,  in  Kearslake  v.  Morgan.  [5  Term, 
513,]  which  is«  the  leading  case,  it  is  conceded  that  a  plea,  to  an 
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actioH  for  the  original  consideration,  asserting  the  note  of  a  third 
perscm  had  been  accepted  on  account  of  the  debt,  would  be  well 
answered  by  a  replication  that  the  note  had  been  dishonored 
and  notice  duly  given.  These  authorities  show,  very  conclu- 
sively, that  it  is  immaterial  whether  the  action  is  founded  on  the 
precedent  debt,  or  on  the  note  or  bill  received  on  account  of  it,  as, 
in  either  case,  the  plaintiff  is  bound  to  show  due  diligence;  and, 
when  the  suit  is  for  the  original  consideration,  to  also  show  that  the 
note  indorsed  to  him  yet  remains  his  property. 
;  '  The  examination  thus  made,leads  us  to  theopinioh  that  the  plain-* 
tiff"  here  is  entitled  to  declare  for  the  precedent  debt  or  considera- 
tion, but  he  is  not  entitled  to  a  recov-ery  upon  it  without  showing 
the  same  degree  of  diligence  as  is  necessary  to  charge  the  de- 
fendant on  his  indorsement.  Independent  of  authority,  we  think 
this  conclusion  can  be  supported  by  sound  reasons.  If  the  note 
was  indorsed  to  and  owned  by  a  third  person,  he  would  have  no 
other  rights  than  such  a*,  accrued  to  him  as  indorser  of  the  pa- 
per. As  these  rights  depend  almost  entirely,  as  against  the  in- 
doi-sers,  upon  the  exercise  of  diligence,  once  gone  by  laches,  they 
cannot  be  revived  by  coming  into  the  possession  of  a  former  in- 
dorser. If  laches  will  discharge  an  indorser  who  receives  money 
as  the  consideration  of  his  indorsement,  the  same  reason  applies 
with  equal  force  when  the  consideration  is  a  precedent  debt,,  as 
it  is  impossible  to  say  that  he  may  not  be  as  much  injured  by  the 
omission  of  due  diligence  in  the  one  case  as  in  the  other. 

3.  It  is  true,  the  diligence  required  of  the  holder  of  a  note  is 
widely  different,  under  our  statutes,  from  that  called  for  by  the 
commercial  law;  but  the  difference  does  not,  in  our  judgment, 
affect  the  principle  on  which  the  liability  depends.  Under  both 
systems,  the  contract  of  the  indorser  is  conditional,  and  not  ab- 
solute. Under  the  one,  demand  of  payment  of  the  maker  and 
notice  to  the  indorser,  is  the  condition;  and  under  the  other,  a  suit 
prosecuted  to  insolvency  against  the  maker;  and,  also,  that  such 
shall  be  commenced  at  the  first  term  of  the  court  where  the  ma- 
ker resides,  unless  delayed  with  the  consent  of  the  indorsen  In 
the  present  case,  the  evidence  was  sufficient  to  authorize  the  infer- 
ence,  that  the  puit  against  the  maker  was  delayed,  with  the  de- 
fendant's consent,  for  12  months;  and  the  condition  required  by 
the  statute,  in  this  respect,  being  waived,  was  not  revived  at  the 
expiration  of  that  period:  it  was  necessary  only  toi  prosecute  to 
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insolvency' at' 86m6  time  after  the  expiration  of  that  given  as 

delay. 

4.  The  evidence  demurred  to,  does  not  sho^^  Uie  existence  of 
any  suit  against  McRac,  or  McRae  &  Lang  as  the  makers  of 
this  note;  consec^ucntly,  there  is  nothing  from  wtiich  to  infer  that 
the  second  condition  imposed  by  the  statute,  has  been  performed; 
nor  is  there  any  pccuhar  circumstance  exhibited  which  leads  to 
the  conclusion,  that  this  condition  might  not  have  been  performed 
at  the  time  wlien  this  suit  was  instituted.  We  infer,  therefore^ 
that  the  suit  was  prematurely  commenced,  whether  the  remedy 
is  considered  as  on  the  note  or  as  on  the  original  debt. 

5.  The  evidence,  however,  discloses  the  fact  that  McRae  is 
now  dead,  and  was  insolvent  soon  after  making  the  note.  If  he 
alone  is  bound  by  this  note  as  maker,  we  think  there  is  no  ques- 
tion that  the  concurrence  of  his  death  and  insolvenc}'  would  be  a 
discharge  of  the  statutory  condition.  Indeed,  it  may  be  de- 
serving of  serious  consideration,  whether  the  mere  intervention  of 
the  death  of  a  maker  of  a  note,  does  not  produce  the  same  con- 
sequences to  the  indorser,  inasmuch  as  it  becomes  impossible  there- 
after, to  comply  \yith  the  condition  imposed  by  statute.  The 
death  of  the  maker  of  the  note  having  occurred  subsequently  to 
the  commencement  of  this  suit,  does  not  cure  the  defect  in  the  ti- 
tle to  sue.  The  rights  of  the  parties  must  be  examined  as  they 
were  when  the  suit  was  instituted;  and,  as  we  have  shown,  being 
then  premature,  it  cannot  be  sustained  by  the  occurrence  of  a 
fact,  the  existence  of  which,  at  its  commencement,  would  have 
authorized  the  suit.  * 

6.  Upon  the  question  raised  in  regard  to  the  rejection  of  the 
witness,  there  is  no  conflict  of  decision.  A  witness  cannot  be  ex- 
cluded by  merely  showing  his  confessions  to  others  that  he  is  in- 
terested. [See  cases  collected  in  Cowan  &  Hill's  notes,  258.] 
In  no  aspect  is  proof  of  such  confessions  any  thmg  more  than 
hearsay;  and  if  permitted  to  exclude  a  witness,  no  rule  would 
tend  more  eflectually  to  prostrate  justice.  We  place  our  deci- 
sion on  this  ground,  because  it  is  ]5erfectly  clear;  remarking,  at 
the  same  time,  that  the  evidence  of  the  confession  itself  does  not 
seem  to  establish  any  interest.  Although  the  admission  of  the 
testimony  of  the  witness  possibly  would  not  have  produced  a  dif- 
ferent result  in  the  court  below,  yet  the  evidence  was  proper  to 
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be  left  to  the  jury  under  the  common  count;  and,  therefore,  for 
this  error,  the  judgment  is  reversed. 
*  vR't versed,  and  remanded. 


THE  STATE  V.  SLACK. 

].  The  court  has  the  power,  after  a  conviction  for  a  felony,  to  grant  a  new  trial,  with  the  con- 
sent of  the  prisoner,  and  the  verdict  and  judgment  will  be  no  bar  to  his  being  again  tried  for 
the  same  offence. 

This  ca'sd'was  brought  from  the  Circuit  Court  of  Fayette  on 
points  reserved  by  the  presiding  judge  as  novel  and  difficult. 

The  prisoner  was  indicted  for  the  murder  of  a  slave.  The  jury 
found  him  guilty  of  murder  in  the  second  degree,  and  the  court 
sentenced  him  to  imprisonment  in  the  penitentiary  for  ten  years. 

A  motion  was  made  for  a  new  trial,  because  the  verdict  of  the 
jury  was  contrary  to  law  and  evidence;  which  motion  was  allow- 
ed by  the  court,  and  a  new  trial  granted,  if  this  court  should  be 
of  the  opinion  that  a  new  trial  can  be  granted  in  such  a  case  as 

this. 

4 

Attorney  General,  for  the  State.  The  provision  of  the 
constitution  of  the  United  States,  that  «No  person  shall  be  twice 
putinjeopardy  of  life  or  limb  for  the  same  offence,"  is  an  ancient 
maxim  of  the  common  law;  and  to  that  source  wemustJook  to 
ascertain  its  meaning.  It  is:  by  the  force  of  this  ac'knowledged 
maxim  of  the  common  law,  that  a  prisoner  cannot,  after  an  ac- 
quittal, be  again  tried  for  the  same  offence;  and  the  same  rule  ap- 
plies where  he  is  convicted.  No  case  can  be  found  in  the  Eng- 
lish books  in  which  a  new  trial  has  been  granted,  where  the  trial 
has  been  regular,  and  the  jury  has  passed  upon  the  prisoner's 
guilt.     He  cited  2  Sumner,  19. 

Martin  &  Huntington,  contra,  were  stopped  by  the  court. 
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They  referred  to  7  Porter,  217;  3  DaJl.  315;  2  Mass.  303;  1 
Blackford,  395;  V>  S.  &  K.  577;  State  v.  Fisher,  McCord's  Rep. 
264;  18  Johns.  212;  1  Johns,  C.  104. 

ORMOND,  J. — Tlie  humane  maxim  of  the  common  law,  tbs^t 
no  one  shall  be  twice  put  in  jeopardy  of  life  or  limb  for  the  sanic 
offence,  has  been  engrafted  on  the  constitution  of  the  United 
States,  and  adopted  into  our  bill  of  rights. 

In  the  case  of  the  State  V.  Ned,  [7  Porter,  217,]  we  had  occa- 
sion to  consider  the  effect  of  this  maxim  upon  the  rights  of  a  pri- 
soner who  had  been  put  on  his  tnal  in  a  capital  case,  and  the  juiy 
discharged  from  rendering  a  verdict  because  they  had  declared 
they  could  not  agree;  and  it  was  then  held,  that  he  was  entitled  to 
his  discharge — that  having  been  once  in  peril  of  his  life,  he  could 
not  again  be  put  upon  his  trial  for  the  sameoflence,  unless  the 
jury  had  been  discharged  from  rendering  a  verdict  from  the  clear 
and  pressing  necessity  of  the  case,  which  necessity  did  not  exist 
in  that  case. 

In  this  case,  a  regular  trial  has  been  iiad,  and  the  jury  have 
found  the  prisoner  guilty;  and  the  only  question  is,  whether,  with 
his  consent,  a  new  trial  ma'y  not  be  granted. 

The  common  law  maxim  and  the  provision  in  our  bill  of  rights 
were,  beyond  all  controversy,  designed  to  protect  the  lives  and 
liberties  of  the  people — it  is  the  privilege  of  those  who  have  been 
tried  for  the  commission  of  crime,  not  to  be  again  tried  for  the 
same  offence;  and  it  would  seem  to  be  a  perversion  of  the  prin- 
ciple to  give  it  such  a  construction  as  to  prevent  the  accused  from 
waiving  it  when  it  is  clearly  his  interest  to  do  so.  It  is  true  that 
the  common  law  did  not  permit  one  on  trial  for  a  felony  to  con- 
sent to  any  thing  which  could  operate  to  his  prejudice:  his  con- 
sent, therefore,  to  an  irregularity  u|X)n  his  trial,  would  not  con- 
clude him  from  afterwards  taking  advantage  of  it. 

This  principle  is  fully  illustrated  in  the  case  of  Alexander  and 
Charles  Kinlock,  tried  for  high  treason  in  1746.  In  that  case, 
after  the  prisoners  had  pleaded  not  guilty,  and  a  jury  were  im- 
pannelled,  on  the  motion  of  the  prisoners,  they  were  permitted  to 
withdraw  their  plea,  and  the  jury  were  discharged,  to  permit 
them  to  plead  to  the  jurisdiction  of  the  court.  The  plea  to  the 
jurisdiction  being  overruled,  and  the  prisoners  again  put  upon 
their  trial  and  found  guilty,  moved  in  arrest  of  judgment,;tl»ejjiijB- 
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charge  of  the  jury  first  impannelled.  The  motion  was  based  up- 
on the  maxim,  that  having  been  once  in  peril  of  life,  they  could 
not  again  be  put  upon  their  trial,  and  that  they  were  incapable 
of  consenting  to  any  irregularity  upon  the  trial.  The  question  is 
argued  at  great  length  upon  the  motion  by  Mr.  Justice  Foster, 
and  he  shows  that  the  prisoners  could  not  avail  themselves  of 
the  permission,  given  at  their  request,  to  withdraw  a  juror,  be- 
cause it  was  a  privilege  accorded  to  them  by  the  court.  "Not  to 
bring  their  lives  twice  in  jeopardy,  (which  is  one  great  inconve- 
nience of  discharging  juries  in  capital  cases,)  but  merely  to  give 
them  one  chance  for  their  lives,  which  it  was  apprehended  they 
had  lost  by  pleading  to  issue."     [Fostei-'s  Crown  Law,  37.] 

In  England,  when  doubts  arise  as  to  the  propriety  of  a  con- 
viction in  a  case  of  felony,  the  practice  has  been,  for  many  years, 
not  to  grant  a  new  trial,  but  to  recommend  the  prisoner  to  mercy, 
and  a  pardon  is  the  invariable  result.  And  in  the  King  v.  Maw- 
bey,  [6  Term,  638,]  we  find  Lord  Kenyon  laying  down  the  rule 
to  be  that  "in  offences  greater  than  misdemeanors,  no  new  trial 
can  be  granted  at  all."  It  is  said  there  is  no  instance  of  a  new 
trial  having  been  granted  after  a  regular  conviction  for  a  felony 
in  that  country,  in  the  last  three  hundred  years.  [Chitty's  Crim. 
Law.  3  Am.  ed.  654;  2  Russell  on  Crimes,  530;  13  East.  416.] 

In  this  State,  and  in  many  other  States  of  the  Union,  the  rule 
has  been  different,  and  the  practice  has  been  to  grant  new  trials 
in  capital  cases,  at  the  instance  of  the  prisoner,  where  a  well 
founded  doubt  exists  as  to  the  propriety  of  the  conviction.  [The 
United  States  v.  Fries,  3  Dall.  315;  Commonwealth  v.  Green,  17 
Mass.  515;  People  v.  McKay,  18  Johns.  213;  1  Blackford,  395.] 

In  the  case  of  the  United  States  v.  Gilbert,  [2  Sumner,  19,]  Mr 
Justice  Story,  after  an  elaborate  examination  of  this  question, 
has  attained  the  conclusion  that  a  new  trial  can  be  granted  in  a 
capital  case  where  the  jury,  for  sufficient  cause,  has  been  dis- 
charged from  giving  a  verdict.  He  denies  that  any  instance  can 
be  found  in  which  the  English  courts  have  granted  a  new  trial 
in  such  a  case,  where  the  indictment  was  sufficient,  and  there  has 
not  been  a  mistrial,  and  agrees  that  no  such  right  exists  in  this 
country. 

It  is  certain,  as  already  stated,  that  the  English  courts  in  mod- 
ern times  do  not  grant  new  trials  in  cases  of  felony,  but  accom- 
plish the  same  object  by  a  recommendation  to  the  crown  for  a 
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pardon,  which  is  always  granted.  It  does  not,  however,  follow 
that  it  is  against  the  principles  of  the  ancient  common  law  that 
the  court  should  have  power  to  grant  a  new  trial  when  a  doubt 
exists  as  to  the  correctness  of  the  verdict.  It  would  seem  to'bc 
much  more  consistent  with  the  spirit  of  humanity  which  pervades 
it,  that  a  new  trial  should  be  granted  by  the  court,  than  that  the 
prisoner  should  depend  on  the  mercy  of  the  executive. 

It  cannot  bo  questioned,  that  the  clause  in  our  bill  of  rights, 
upon  which  wc  have  commented,  was  intended  for  the  protec- 
tion of  the  citizen,  and  it  would  be  a  mockery  to  put  such  a  con- 
struction upon  it  as  will  make  it  operate  to  his  prejudice.  We 
are,  for  these  reasons,  of  the  opinion,  that  the  court  may,  with 
the  consent  of  the  prisoner,  grant  a  new  trial  after  a  convic- 
tion for  a  felony;  and  that  the  verdict  and  judgment  will  be  no 
bar  to  his  being  again  tried  for  the  same  offence. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for  an- 
other trial. 


KIRK,  ET  AL.  V.  SUTTLE. 

1.  Where  Ihc  plaintifF  demurs  to  the  defendant's  plea,  and  submit*  his  case  to  the 
jury,  who  return  a  verdict  against  him,  he  cannot  object,  in  an  appellate  court 
that  this  was  no  judgment  on  his  demurrer,  or  that  it  should  have  been  >as< 
taincd. 

3.  A  commission  to  take  a  deposition  was  addressed  to  Thomas  N.  Bamham  and 
WDliam  Carr,  or  cither  of  them,  it  was  executed  by  a  person  who  signed  his 
name  Thomas  N.  Barham :  Held,  that  the  name  being  dissimilar,  it  could  not 
be  intended  that  the  person  certifying  the  deposition  was  one  of  those  to  whom 
the  commission  was  addressed. 

3.  In  an  action  against  the  shcnS^  for  levying  an  execution  on  property  which  bc> 
longed  to  a  thiid  person,  C.  was  offered  as  a  witness  for  the  defendant,  who 
stated  that  he  was  a  stockholder  in  a  banking  company ;  that  N.  it  was  proved, 
was  the  reputed  agent  of  the  company,  and  had  given  an  indemnifying  bond  to 
save  the  sheriff  harmless  for  levying  on  and  selling  the  property  in  question  : 
Held,  that  the  proof  of  N's  agency  was  sufficient  as  applied  to  the  present  case, 
and  that  C.  was  a  competent  witness  for  the  defendant. 
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4".  Where  tlie  defendant  pleaded  several  picas,  all  of  which  were  good,  and  the  jury 
returned  a  general  verdict  in  his  favor,  the  plain|,iff  cannot  object  on  error,  that 
the  court  refused  to  charge  the  jury,  that  if  they  found  for  the  defendant  they 
should  state  to  which  of  tiie  pleas  their  finding  applied.    ' 

f'       .  i'  ^     >    .'  ■ 

Writ  of  citot  to  thb  Civcait  Court  of  Bibb. 

This  was  an  action  of  trespass  at  the  suit  of  the  pi  aintiflfiu  er- 
ror, against  the  defendant,  for  taking  and  carrying  away  a  female 
slave  named  Amy,  four  mules,  twb  horses,  one  wagon  and  one 
barouch,  alleged  to  be  the  property  of  the  plaintiffs.  The  cause 
was  tried  on  the  pica  of  not  guilty,  to  the  entire  declaration,  and 
two  special  pleas  of  justification-,  as  to  all  the  property  hi  question, 
save  the  mules,  under  writs  o^ fieri  facias,  against  the  goods  and 
chattels,  &c.  of  William  Kirk,  which  were  ])laced  in  the  hands 
of  the  defendant,  as  the  sherifl'of  Bibb  county,  to  execute.  A 
verdict  was  returned  for  the  defendant,  and  judgment  thereon 
rendered. 

On  the  trial,  the  plaintiffs  excepted  to  the  rnling  of  the  presi- 
ding judge.  It  appears  from  the  bill  of  exceptions,  that  the  plain- 
tiffs offered  as  evidence,  several  depositions  taken  in  the  State  of 
Mississippi;  the  defendant  objectedto  their  admission,on  the  ground 
that  they  were  taken  by  Thomas  N.  Barham,  under  a  commis- 
sion addressed  to  Thomas  N.  Barnham  and  William  CaiT,  or 
either  of  them;  the  objection  M'as  sustained  by  the  court,  and  the 
depositions  excluded. 

The  defendant  oficred  as  a  witness,  James  Cave,  but  the  plain- 
tiff's objected  to  his  examination,  on  the  ground  that  he  was  m- 
terested  in  the  result  of  the  suit;  the  witness  being  examined  on 
his  voir  dire,  stated  that  he  did  not  know  that  he  was  interested, 
but  said  he  was  a  stockholder  in  the  Ileal  Estate  Banking  Compa- 
ny of  South  Alabama.  It  was  then  shown,  that  Robert  R.  Nance 
had  given  an  indemnifying  bond  to  the  defendant  as  sheriff,  to 
save  him  harmless  for  levying  on  the  property,  for  the  seizure  and 
sale  of  which,  this  action  was  brought;  that  a  part  of  the  proceeds 
of  what  had  been  sold,  had  been  applied  to  a  judgment  in  Nance's- 
favor,  and  that  Nance  was  the  reputed  agent  of  the  Real  Estate 
Banking  Company.  The  court  adjudged  that  Cave  was  a  com- 
petent witness,  but  the  facts  recited  mitght  go  to  the  jury  to  im- 
peach his  credibility. 

The  plaintiff's  counsel  then  prayed  the  court  to  charge  the  yjt- 
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ry,  that  if  they  should  fmd  for  the  defendants,  they  should  render  a 
special  vei'dict,  stating  under  wjiich  of  the  defendant's  pleas  they 
found  their  verdict,  which  charge  was  refused  by  the  court. 

The  plaintitTs  here  assign  for  error  the  questions  arising  upon 
tlie  bill  of  exceptions;  and  further,  tliat  there  was  a  demurrer  to 
tiic  third  plea,  which  does  not  appear  to  have  been  disposed  of 
by  the  circuit  court. 

.1 3E.  W.  Peck,  for  tlie  plaintiffs  in  error.  • 
C.  G.  Edwards,  for  the  defendant. 

COLLrER,  C.  J. — 1.  In  respect  to  the  demurrer  to  the  third 
plea,  that  "will  be  considered  as  waived,  and  the  parties  imder- 
stood  to  have  gone  to  trial,  without  requiring  an  issue  to  bo 
made  up."     [1  Ala.  Rep.  155,  N.  S.] 

2.  The  commission  to  take  a  deposition,  is  the  warrant  by 
which  the  persons  to  whom  it  is  addressed  are  authorised  to  exa-. 
mine  tlie  witness,  and  to  make  the  testimony  admissible,  it  shoulcf 
be  taken  and  certified  by  the  commissioners  specially  designated, 
and  at  the  tune  appointed  for  the  purpose.  [Worsham  v.  Goar, 
4  Porter's  Rep.  441.]  In  Campbell  &  Webb  v.  Woodcock,  2 
Ala.  Rep.  41,  it  was  held  that  acommission  addressed  to  S.orany 
justice  of  the  peace  of  L.  county,  &c.  did  not  authorise  any  one 
but  S.  to  take  the  deposition.  [Collins  v.  Fowler,  [4  Ala.  Rep. 
647.     See  also,  3  Wash.  C.  C.  Kep.  404;  4  id.  215-9.] 

In  the  present  case,  the  commission  is  an  authority  to  Bamham 
and  Carr,  or  either  of  them,  but  it  is  executed  by  Barham  alone. 
This  latter  name  is  very  different  froffi  that  of  either  of  the  com- 
missioners, and  it  cannot  be  assumed  that  he  is  the  same  person 
as  Barnham,  merely  from  the  fact,  that  he  has  the  same  christian 
name.  Whether  it  would  be  competent  to  prove  their  identity 
by  extrinsic  proof,  is  a  question  not  presented  for  our  decision; 
m  the  posture  in  which  the  question  comes  up,  we  are  satisfied 
that  the  depositions  Were  rightly  excluded. 

3.  The  evidence  of  Cave's  interest,  was  not  such  as  authorised 
his  rejection  as  a  witness.  Although  he  was  a  stockholder  in 
the  Real  Estate  Banking  Company,  there  is  no  sufficient  proof 
that  Nance  was  the  agent  of  that  association.  It  was  not  shown 
that  he  acted  in  that  character,  but  merely  that  he  was  repiUed 
to  be  its  agent.     This  is  a  fact  which,  if  it  existed,  should  have 
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Tbeen  proved  by  evidence  more  satisfactory  than  reputation,  in 
the  usual  acceptation  of  that  term.  But  if  the  fact  of  agency  had 
been  established,  the  proof  that  the  Banking  Company  was  inter- 
ested in  the  result  of  this  suit,  is  altogether  insufficient;  for  it  by 
no  means  follow^s  that  the  principal  is  necessarily  interested  in 
every  judgment  recovered  by  the  agent  in  his  own  name.  This 
Xvould  be  to  maintain,  that  by  taking  upon  one's-self  the  charac- 
ter of  agent,  he  is  incapable  of  dealing  upon  his  own  account,  and 
i'elin(5uishes  to  the  principal  all  judgments  and  other  claims  which 
may  be  in  his  favor,  or  stand  in  his  name. 

4.  It  is  unnecessary  to  consider  whether  the  charge  prayed  by 
the  plaintiflfs  counsel,  should  have  been  given  or  not.  Its  refusal 
did  not  injuriously  affect  them;  for  if  the  jury  did  not  believe  the 
pleas  of  justification  to  be  true,  they  must  have  been  satisfied  that 
the  plaintiffs  failed  to  make  out  their  entire  case.  And  whether 
the  justifications  were  sustained  by  the  defendant  or  not,  the 
•plaintiffs  certainly  failed  to  prove  the  trespass  as  to  the  mules. — 
This  is  all  shown  from  the  state  of  the  pleadings — the  general  is- 
sue negativing  the  cause  of  action  m  tvto. 

The  pleas  are  all  well  pleaded,  and  if  demurred  to,  would  be 
adjudged  good.  There  is  then  no  reason  perceivable  why  the 
plaintiffs  should  be  allowed  to  object,  that  the  charge  asked  for, 
was  not  given.  The  judgment  of  the  circuit  court  must  be  af- 
firmed. 


CARPENTER,  EV  AL.  v.  LEWIS,  et  al. 

1.  Btiards,  rails  and  bricks,  cut  and  madefrotn  the  soil  of  land  belonging  to  tbtf 
United  States,  and  apptopriated  by  the  maker,  do  not  pass  to  one  who  subse- 
quently  purchases  the  land  from  the  United  States,  although  the  severed  chat< 
te!s  are  remaining  on  it ;  and  the  maker  may  maintain  trover  for  their  con- 
version by  the  person  who  thus  becomes  the  owner  of  the  land,  he  showing  no 
connexion  between  himself  and  the  United  States  with  respect  to  the  seTcred 
chattels. 

•  Writ  of  error  to  the  Circuit  Court  of  Randolph  county* 
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Trover,  by  Lewis  and  the  other  plaintiffs,  to  recover  damages 
from  the  defendants  for  the  conversion  of  certain  bricks,  boards 
and  rails. 

The  defendants  pleaded  the  general  issue;  and,  also,  that  the 
property  in  the  bricks,  <kc.,  was  in  one  of  them.  To  the  latter 
plea,  the  plaintiff  demurred,  and  the  court  sustained  the  de- 
murrer. 

At  the  trial,  the  proof  conduced  to  show,  that  the  bricks,  boards 
and  rails  were  made  by  the  plaintiffs  on  and  out  of  the  soil  and 
timbers  of  a  certain  40  acre  tract  of  land,  which,  at  the  time  when 
the  bricks,  &c.,  were  made,  belonged  to  the  United  States;  being 
then  unoccupied  and  subject  to  entry.  The  bricks  were  in  a 
kiln,  burned,  and  fenced  in  by  the  rails  and  covered  by  the  boards 
on  the  said  tract  of  land,  from  August,  1842,  until  the  middle  of 
October  of  the  same  year. 

One  of  the  defendants  entered  and  paid  for  the  tract  of  land  on 
the  12th  September,  1842,  and  showed  the  proper  certificate  in 
evidence.  After  this  time,  the  defendants  took  the  bricks,  sold 
them,  and  used  the  rails  and  boards. 

On  this  evidence,  the  court  charged  the  jur}%  that  the  bricks, 
rails  and  boards  were  of  that  kind  of  property  for  the  conversion 
of  which  an  action  of  trover  would  lie;  that  if  the  bricks,  &c., 
were  made  by  the  plaintiffs  out  of  the  soil  and  timber  of  the 
said  tract  of  land,  prior  to  the  12th  of  September,  1842,  the  de- 
fendants were  liable  for  the  conversion,  although  one  of  them 
then  entered  the  land,  and  the  bricks,  &c.,  were  remaining  on  it 
at  the  time  of  the  conversion;  and  that  there  was  no  difference, 
so  far  as  this  case  was  concerned,  whether  the  plaintiffs  were  re- 
garded as  trespassers  on  the  public  lands  or  tenants  at  will  of  the 
United  States.  These  charges  were  excepted  to,  and  are  now 
assigned  as  error;  as  is  also  the  overruling  of  the  plea  demurred 
to. 

Rice,  for  the  plaintiffs  in  error,  cited  4  Ala.  Rep.  402;  7  Cow- 
eo,  95;  6  Johns.  169;  1  Ala.  Rep.  N.  S.  219. 

W.  P.  Chilton  and  Huntingdon,  contra. 

GOLDTHWAITE,  J.— The  defendants  do  not  pretend  that 
cither  of  them  had  any  title  to  the  land  out  of  the  soil  of  which  the 
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bricks  were  made,  and  from  which  the  timber  for  the  rails  and 
boards  was  cut,  at  the  time  wheii  these  "matters  were  severed 
from  the  freehold  by  the  plaintiffs-  Neither  is  it  a  question  whe- 
ther the  rails  were  appendant  to  the  land,  at  the  time  of  the  entry 
of  it  by  one  of  the  defendants,  in  consequence  of  constituting  a 
fence  or  inclosurc  for  the  protection  of  the  soil  or  of  the  buildings 
upon  it.  The  matter  to  be  determined  is,  whether  the  defend- 
ants can  resist  a  recovery,  either  on  the  ground  that  one  of  them 
is  entitled  to  these  chattels  by  virtue  of  his  entry  of  the  land;  or 
by  reason  of  a  title  in  the  United  States  superior  to  that  of  the 
plaintiffs. 

The  general  rule  is,  that  when  chattels,  which  in  their  natural 
state  are  a  part  of  the  freehold,  are  severed  therefrom,  they  be- 
come personal  chattels,  and  belong  to  the  owner  of  the  land. — 
Thus  it  has  been  held,  that  the  owner  might  maintain  trover  for 
boards  sawed  from  timber  cut  from  his  lands  by  a  trespasser. 
[Brown  V.  Sax,  7  Cowen,  95.]  And  the  same  rule  has  been  held 
to  apply  to  charcoal  made  upon  the  land  of  another  by  a  tres- 
passer. [Curtis  v.  Grant,  6  Johns.  168.]  It  may,  perhaps,  ad- 
mit of  some  question,  whether  the  damages  consequent  upon  a 
recovery,  in  cases  such  as  are  cited,  should  include  the  increased 
value  which  is  given  to  the  chattel  by  the  labor  of  him  who  con- 
verts it.  However  this  may  be,  these  decisions  are  satisfactory 
to  show  that,  by  the  severance  from  the  freehold,  the  chattels  be- 
come the  personal  goods  of  the  owner  of  the  land.  The  soil, 
from  which  these  chattels  were  severed,  was,  at  the  time  of  the  se- 
verance, owned  by  the  general  government,  and,  therefore,  it  fol- 
lows they  belonged  to  the  United  States,  unless  the  plaintiffs 
were  permitted  by  usage  or  law  to  enter  upon  the  public  domain 
and  appropriate  the  soil  and  timber.  We  do  not  propose  to  con- 
sider whether  the  plaintiffs  are  thus  permitted;  because,  as  be- 
tween them  and  the  defendants,  this  is  an  immaterial  question. 
Previous  to  the  acquisition  of  the  title,  by  one  of  the  defendants, 
the  chattels  had  not  only  been  severed  from  the  land,  but  had 
also  been  appropriated  and  converted  by  the  plaintiffs;  therefore, 
it  may  be  questionable  whether  any  title  could  be  conveyed  by 
actual  sale;  but  confcedmg  that  the  absolute  title  might  be  con- 
veyed by  the  United  States,  we  think  it  very  clear,  that  the  de- 
fendant Carpenter,  by  his  entry  of  the  land,  acquired  no  title  to 
jhe  severed  and  appropriated  chattels.     In  this  respect,  the  case 
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is  not  different  from  what  it  ^vould  have  been  if  the  title  had  been 
acquired  from  an  individual. 

The  defendants  can  claim  no  protection  from  the  supposed 
right  of  property  in  the  United  States,  because  they  are  in  no 
manner  connected  with  it  As  between  the  parties  to  this  suit, 
the  plaintiffs  have  the  right  of  possession,  and  this  is  sufficien  to 
enable  them  to  maintain  trover  against  a  stranger.  [Duncan  v. 
Spear,  1 1  Wend.  55;  Pinkham  v.  Gear,  3  N.  H.  484.] 

As  to  the  plea,  it  may  be  that  it  was  improper  to  sustain  the 
demurrer;  but  that  is  now  immaterial,  as  the  same  defence  was  in 
evidence  under  the  general  issue;  and,  therefore,  no  injury  has 
resulted  to  the  defendants,  as  was  decided  in  McKinzic  v.  Jack- 
son, [4  Ala.  Rep.  230.] 

Our  conclusion  is,  that  the  record  discloses  no  available  error. 

Judgment  affirmed. 


THE  STATE  v.  NEILL. 


1.  In  a  prosecution  by  the  State  against  a  husband  for  an  assault  and  battery  on 
his  wife,  the  wife  is  a  competent  witness  for  tlie  Imsband  to  disprove  the  charge.  * 

Novel  and  difficult  questions,  from  Dallas  Circuit  Court 

The  defendant  was  indicted  for  an  assault  and  battery  upon 
his  wife.  Upon  the  trial,  he  offered  to  introduce  her  as  a  witness, 
to  disprove  the  charge,  but  the  court  on  motion  of  the  solicitor, 
considering  her  incompetent,  excluded  her,  and  reserved  the  con- 
sideration of  the  question  for  this  coiul. 

Attorney  General,  for  the  State, — cited  2  Starkie's  Ev.  707; 
Arch.  P.  148;  Bull.  N.  P.  286;  1  Hale,  301;  1  Stew.  635;  Green- 
leafs  Ev.  391;  2  Hawk.  600. 

G.  W.  Gayle,  contra — cited  2  Russell  on  Crimes,  550,  top 
page. 
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ORMOND,  J.— Husband  and  wife  cannot,  in  general,  be  wit- 
nesses for  or  against  each  other.  The  exclusion  rests,  not  only 
on  great  principles  of  public  policy  resulting  from  the  marriage 
relation,  but  also  because  their  intei'ests  are  identical.  To  this 
rule,  there  are  certain  exceptions,  one  of  which  is,  that  the  wife 
may  be  a  witness  for  the  prosecution  against  the  husband,  to  prove 
violence  or  injury  to  her  person.  This  was  so  held  in  Lord  Aud- 
ley's  case,  and  has  been  considered  as  law  ever  since.  Can  she 
in  such  a  case  be  a  witness  for  him  to  disprove  the  charge,  It  is 
stated  by  Philips  in  his  treatise  on  evidence,  that  she  is  a  compe- 
tent witness,  [1  vol.  85,]  and  the  authorities  appear  to  sustain  him 
in  the  position,  [Rose  v.  Sergaint,  1  Ry.  &  Moody,  354,]  where 
the  opinion  of  Chief  Justice  Gibbs  is  cited  with  approbation,  that 
in  all  cases  where  a  wife  can  be  examined  against  her  husband, 
she  is  competent  to  testify  for  him;  and  upon  an  indictment  for  a 
forcible  marriage,  he  permitted  the  wife  to  testify  for  the  husband, 
and  to  prove  that  the  elopement  and  marriage  were  voluntary. 

Considered  upon  principle,  we  are  unable  to  perceive  any  good 
reason  why  the  wife  in  such  a  case  should  be  excluded.  The 
offer  of  the  wife  as  a  witness,  presupposes  the  case  to  be  made 
out  prima  facie  by  other  proofs.  But  certainly  the  wife  must 
know  the  fact  better  than  any  other  persion,  and  if  willing  to  be 
examined,  ought  to  be  permitted  to  testify.  It  is  supposed  that 
the  caresses  or  coercion  of  the  husband,  might  induce  her  to  eon- 
^  ceal  the  fact.  If  the  former,  it  would  seem  to  prove  that  the 
breach,  if  any  existed,  had  been  healed,  and  the  State  could  cer- 
tainly have  no  interest  in  exposing  to  the  public  gaze,  a  matrimo- 
nial dispute,  which  those,  most,  if  not  solely,  interested  in,  were 
willing  to  bury  in  oblivion.  If  the  latter,  it  can  work  no  injury, 
armed  as  the  wife  is,  with  power  to  redress  herself,  if  such  coer- 
cion is  unreasonable,  or  amounts  to  the  threat  or  infliction  of  pun- 
ishment. Besides,  there  may  be  extenuating  circumstances, 
known  only  to  herself,  which,  if  given  in  evidence,  would  miti- 
gate or  change  the  character  of  the  offence.  In  every  aspect  in 
which  we  can  consider  the  case,  we  think  the  testimony  admissi- 
ble, and  for  its  exclusion,  the  judgment  must  be  reversed,  and  thci 
cause  remanded. 
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1.  A  count  in  case  is  good,  which  alleges  that  the  plaintiff  delivered  to  the  de- 
fendant  certain  negroes  to  be  hired  oat  by  him  as  auctioneer  (upon  a  reasonable 
reward,)  for  twelve  months,  but  to  be  delivered  to  the  hirer  upon  his  giving  good 
securitj;  and  that  the  defendant  did  dispose  of  them  to  G.  W.  for  that  time, 
for  $292,  without  security;  in  consequence  of  which  the  hire  remains  unpaid, 
and  is  wholly  lost,  &c. 

2.  The  declaration  alleges  that  it  was  agreed  between  plaintiff  and  defendant 
that  tlio  latter  would  be  G.  W's  surety  for  the  sum  of  8292,  for  the  hire  of 
certain  slaves,  if  the  plaintiff  would  credit  G.  W.  therefor ;  that  the  plaintiff, 
at  defendant's  special  instance,  &c.  did  give  the  credit,  yet  the  defendant  re. 
fused  to  become  his  surety  ;  by  reason  whereof  the  said  som  remains  unpaid, 
and  is  and  will  be  wholly  lost  to  the  plaintiff:  Held,  that  the  declaration  di&r 
closes  a  cause  of  action,  for  which  case  will  lie,  and  that  it  was  not  bad,  be< 
cause  it  did  not  aver  the  agreement  was  in  writing. 

Writ  of  error  to  the  County  Court  of  Sumter. 

This  was  an  action  on  the  case  at  the  suit  of  the  plaintiff  in 
error  against  the  defendant.  The  declaration  contains  two 
counts.  In  the  first,  it  is  stated  that  the  plaintiff  caused  to  be 
delivered  to  the  defendant  two  negroes  (who  are  named,  &-c.,) 
to  be  hired  out  by  him  as  an  auctioneer  for  the  space  of  twelve 
months;  but  the  possession  only  to  be  given  up  by  the  defendant 
upon  good  security  being  given  by  the  hirer;  for  which  service, 
the  defendant  was  to  receive  a  reasonable  reward.  It  is  then 
alleged,  that  the  two  slaves  were  disposed  of  to  one  George 
Wilbome,  for  the  term  of  twelve  months,  for  two  hundred  and 
ninety-two  dollars,  and  were  delivered  to  him  without  security; 
whereby  the  hire  remains  unpaid,  and  is  wholly  lost,  (fee. 

The  second  count  alleges,  that  it  was  agreed  between  the 
plaintiff  and  defendant  that  the  latter  should  stand  security  for 
the  sum  of  two  hundred  and  ninety-two  dollars,  to  be  paid  by 
George  Wilbome  for  the  hire  of  certain  slaves,  in  consideration 
that  the  plaintiff  would  credit  the  latter  for  the  hire.  That  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  did 
give  the  credit  to  Wilbome,  yet  the  defendant  refused  to  become 
his  surety;  by  reason  whereof,  the  sum  of  two  hundred  and  ninety- 
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two  dollars  remains  unpaid,  and  is,  and  will  be  wholly  lost  to 
the  plaintiff. 

R.  H.  Smith,  for  the  plaintiff  in  error.  The  demurrer  is  to  the 
■whole  declaration,  and  if  either  count  is  good  it  is  sufficient.  It 
is  believed  that  both  counts  are  properly  fi-amed,  and  disclose  a 
cause  of  action  for  which  case  is  the  appropriate  remedy.  [1 
Chit.  Plead.  366,  370-1,  136,  7,  140,  146;  Chitty  on  Bills,  228, 
263;  Chitty  on  Con.  203;  3  Cranch's  Rep.  492.] 

No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J We  are  at  a  loss  to  perceive  upon  what 

ground  the  county  court  sustained  the  demurrer  to  the  declara- 
tion. The  first  count  is  clearly  good;  and  the  second,  if  main- 
tainable, discloses  a  cause  for  which  the  plaintiff  may  as  well 
have  sued  in  case  as  assumpsit.  There  was  then  no  misjoinder, 
and  the  demurrer  being  general,  should  have  been  overruled  m 
toto. 

Upon  the  hypothesis  that  it  may  have  been  supposed  that  the 
action  was  misconceived,  w'e  will  briefly  consider  for  what 
causes  case  is  the  proper  remedy,  at  least  so  far  as  it  is  material 
to  the  present  inquiry.  It  is  said  that  this  action  is  not  confined 
to  injuries  merely  ex  delicto — it  is  a  concurrent  remedy  with 
assumpsit  for  many  breaches  of  contract,  not  merely  for  the  pay- 
ment of  money,  whether  the  breach  were  nonfeasance,  misfea-- 
sance  or  malfeasance.  Thus,  case  lies  upon  an  express  agreement 
in  obstructing  the  plaintiff  in  the  enjoyment  of  an  easement,  of 
which  the  defendant  stipulated  that  he  should  have  the  benefit; 
and  it  seems  to  be  maintainable  for  not  accounting  for  the  pro- 
duce of  bills  delivered  to  the  defendant  to  get  discounted. 

It  has  also  been  held,  that  if  a  party  has  transferred  a  bill  with- 
out indorsing  it,  when  it  was  intended  he  should  do  so,  a  bill  may 
be  filed  in  equity  to  compel  him;  and  a  special  action  on  the  case 
may  be  maintained  against  him  for  a  refusal.  [Chitty  on  Bills, 
228, 263,  9  Am.  ed.] 

In  Burnett  v.  Lynch,  [5  B.  &  C.  Rep.  589,]  it  was  said  that 
case  affords  a  most  extensive  remedy  for  all  breaches  of  duty, 
quasi  ex  contractu',  and  where,  from  a  given  state  of  facts,  the 
law  raises  an  obligation  to  do  a  particular  act,  and  there  is  a 
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breach  of  that  obligation,  and  a  consequential  damage,  an  actioh 
on  the  case,  founded  in  tort,  is  the  proper  remedy.  Such  an  ac- 
tion has  been  sustained  by  the  lessee  against  his  assignee  for  neg- 
lecting to  perform  his  covenants,  in  consequence  of  which  the 
lessor  bad  recovered  damages  of  the  lessee.  In  the  case  last 
cited,  it  was  said  by  Abbott,  C.  J.,  that  case  often  lies  as  a  coiv 
current  remedy  with  assumpsit,  and  that  it  by  no  means  follows, 
that  because  a  promise  may  be  implied  by  law,  the  action  on  the 
case,  which  is  in  terms  founded  on  the  breach  of  that  duty  from 
which  the  law  implies  a  promise,  may  not  also  be  maintainable. 

It  is  said  there  is  no  inconvenience  in  suffering  the  plaintiff  to 
allege  bis  gravamen  as  consisting  in  a  breach  of  duty  arising  oirt 
of  an  employment  for  hire,  and  to  consider  that  breach  as  tortious 
negligeace,  instead  of  regarding  the  same  circumstances  as  form- 
ing a  breach  of  promise  implied  from  the  consideration  of  hire. 
[Govctt  V.  Rad nidge,  3  East's  Rep.  70.]  Not  only  where  there 
is  implied,  but  express  contracts,  if  they  create  p.  duty^  wll  case 
lie;  for  ♦'although  there  be  an  express  contract,  a  party  is  not 
bound  to  resort  to  that  contract,  but  he  may  declare  on  the  tort, 
and  say  that  the  party  has  neglected  to  perform  his  duty." — By 
Bay  ley,  J.,  Burnett  v.  Lynch,  ut  supra.  [Ma«t  v.  Goodson,  8 
Wils.  Rep.  348;  Bretherton  v.  Wood,  3  B.  &  B.  Rep.  54.] 

By  allowing  a  party  to  declare  for  a  neglect  of  duty,  although 
Ha&re  is  a  breach  of  promise,  a  multiplicity  of  actions  is  some- 
times avoided;  "and  the  plaintiff,  according  as  the  convenience  of 
his  case  requires,  frames  his  principal  count  in  such  a  manner,  as 
either  to  join  a  count  in  trover  therewith,  if  he  have  another 
cause  of  action,  other  than  the  action  of  assumpsit,  or  to  join  with 
the  assumpsit  the  common  counts,  if  he  have  another  cause  of 
action  to  which  they  are  applicable."  [Govctt  v.  Radnidge,  ut 
supra;  Weall  v.  King  and  another,  12  East's  Rep.  454.]  Other 
advantages  may  result  from  the  adoption  of  case  instead  of  as- 
sumpsit. In  the  former,  the  defendant  cannot  always  plead  in 
abatement  the  non-joinder  of  other  parties  as  defendants;  and  the 
plaintiff  may  frequently  recover  if  he  prove  one  of  several  de- 
fendants to  be  liable;  which  is  not  allowable  in  assumpsit.  [Max 
V.  Roberts,  et  al.  12  East's  Rep.  94;  1  Chit.  Plead.  134-5,  8.] 

From  this  view  of  the  law,  it  will  be  apparent  that  both  the 
counts  disclose  a  cause  of  action  for  which  a  declaration  may  be 
framed  in  case.     In  respect  to  the  first  count,  the  duty  incum^ 
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'bent  upon  the  defendant,  as  well  as  its  breach,  are  ctearly  stated* 
We  were  inclined  to  question  the  sufficiency  of  the  second  count) 
but  further  examination  has  satisfied  us,  that  it  is  at  least  sub- 
stantially good  when  considered  with  reference  to  the  act  of 
1824,  which  dispenses  with  special  demurrers  and  discourages 
objections  that  are  merely  formal. 

It  cannot  be  assumed  that  the  agreement  disclosed  in  the  se- 
cond count,  is  obnoxious  to  the  statute  of  frauds.  For  any  thing 
shown  to  the  contrary,  it  may  have  been  in  writing,  and  if  so, 
no  such  objection  can  be  urged.  In  declaring  on  a  contract  to 
pay  the  debt  of  a  third  person,  it  is  not  necessary  to  allege  that 
the  promise  was  written;  but  it  would  be  necsssary  to  prove  it, 
iinless  its  Validity  was  admitted  by  the  pleadings. 

Again;  we  could  imagine  a  state  of  facts  which  it  would  be 
permissible  to  show,  under  the  second  count,  that  would  establish 
aright  of  recovery,  although  there  was  no  written  evidence  of  the 
defendant's  undertaking.  But  it  is  unnecessary,  and,  perhaps, 
improper  in  the  condition  in  which  this  case  comes  before  us,  to 
be  more  particular,  upon  this  point.  It  is  sufficiently  apparent 
from  what  has  been  said,  that  the  demurrer  was  improperly  sus- 
tained; the  judgment  is,  therefore,  reversed,  and  the  cause  re» 
manded. 


DESHA,  SHEPPARD  &  Ca  v.  POPE  &  SOlV. 

1.  Atnere  agreeirtfent  to  shijs  goods  in  satisftction  of  antecedent  advances,  will  not,  in  general 
give  the  factor  Or  consignee  a  lien  upon  them  for  his  general  balance  until  they  come  to  his 
actual  possession ;  but  if  Nereis  a  specific  pledge  or  appropriation  of  certain  ascertained 
goods,  with  the  intention  that  they  shall  be  a  security,  or  the  proceeds  as  a  payment,  and  they 
are  deposited  with  a  bailee ;  then  the  property  is  changed  and  rests  in  die  individual  to  whom 
they  Me  to  be  delivered. 

Writ  of  error  to  the  Circuit  Court  of  Mobile  county. 

Gaim  of  property,  by  Desha,  Sheppard  &  Co.,  to  18  bales  of 
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cotton,  levied  on  by  the  sheriff  of  Mobile  county,  by  virtue  of  an 
execution  in  favor  of  Pope  6c  Son,  against  W.  J.  Alexander. 

At  the  trial  it  appeared,  that  the  execution  under  which  the  le- 
vy was  made,  came  to  the  sheriff's  hands  on  the  20th  day  of  De- 
cember, 1841,  and  was  levied  the  day  afterwards.  The  cotton 
levied  on,  had  previously  been  secured  in  a  warehouse  in  Mont- 
gomery, where  it  was  stored  in  the  name  of  Alexander;  by  his 
order  it  was  shipped,  by  the  warehouse  keeper  at  Montgomery, 
on  the  18th  December,  1841,  on  board  the  steamboat  W.  W. 
Fry,  consigned  to  Desha,  Sheppard  &  Co.  for  account  of  Alex-, 
ander.  The  claimants  then  proved,  they  were  the  commission 
merchants  or  factors  at  Mobile,  of  Alexander,  who  was  a  planter 
in  the  interior  of  the  State,  that  as  such,  they  had  previously 
made  advances  to  him,  under  the  promise  that  cotton  should  be 
shipped  to  them  for  the  payment  of  such  advances;  and  that  at 
the  time  of  the  shipment,  he  owed  them  a  much  larger  anwunt 
for  such  advances,  than  the  value  of  the  cotton.  They  also  prov- 
ed that  the  cotton  in  question  had  been  shipped  at  Montgomery, 
by  the  warehouse  keeper,  under  the  directions  of  Alexander  to 
them  as  factors,  and  expressly  to  pay  them  for  such  advances  as 
far  as  it  would  go;  that  the  bill  of  lading,  in  the  form,  of  a  letter, 
was  forwarded  by  the  same  boat,  directed  to  them  at  Mobile. — 
They  further  proved  that  the  steamboat,  with  the  cotton,  arrived 
at  Mobile  the  20th  or  21st  of  December,  and  that  at  the  moment 
she  landed  at  the  wharf,  a  clerk  of  their's  went  on  board  and  re- 
ceived from  the  clerk  of  the  steamboat,  the  bill  of  lading:  that 
immediately  afterwards,  the  cotton  was  delivered  by  the  steam- 
boat on  the  wharf  to  a  public  weigher,  who  received  it  for  them, 
and  by  their  authority.  The  claimants  paid  the  freight  to  the 
master  of  the  steamboat,  and  the  cotton  was  so  delivered  and 
freight  paid,  before  the  sherifflevied  on  it  The  plaintiffs  were- 
the  owners  and  consignees  of  the  boat 

Upon  this  prqf  f,  the  court  instructed  the  jury,  that  if  they  be- 
lieved the  execution  came  to  the  hands  of  the  sheriff  before  the 
cotton  or  the  bill  of  lading  for  it,  came  into  the  actual  possession 
of  the  claimants,  that  the  lien  of  the  execution  bound  the  cotton, 
and  they  should  find  for  the  plaintifis. 

The  claimants  requested  the  court  to  charge  the  jury,  that  if 
they  believed  the  cotton  was  shipped  by  Alexander  at  Montgome- 
ry, on  the  18th  December,  1841,  and  consigned  to  them  as  factors. 
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for  the  payment  of  advances  by  them  made,  and  that  the  bill  of 
lading  for  the  cotton  was  also  delivered  on  the  boat  at  that  time 
by  Alexander,  or  by  his  directions,  to  be  delivered  to  them  and 
addressed  to  them,  that  such  delivery  of  the  cotton  and  bill  of  la- 
ding to  the  carriers  was  a  constructive  delivery  to  the  claimants 
as  ^  the  date  of  the  shipment;  and  the  lien  of  the  execution  would 
not  overreach  the  lien  of  the  claimants.  This  was  refused,  and 
the  jury  was  instructed,  that  the  lien  of  the  claimants  as  against 
tha  execution  creditor,  would  only  commence  at  the  time  of  de- 
livery to  them  in  Moble.  The  clamants  excepted  to  the  charges 
given,  as  "vvell  as  the  refusal  to  charge  as  requested. 

A  verdict  was  returned  for  the  plaintiffs,  assessing  the  value 
of  the  cotton  at  650  dollars.  Upon  which  a  judgment  was  ren- 
dered, that  the  plaintiffs  should  recover  that  sum  of  the  claimants, 
and  certain  other  persons  as  their  sureties  on  tbe  bohd  given  by 
them  for  the  trial  of  the  right  of  property. 

At  the  ensuing  term,  tliis  judgment  was  vacated,  and  the  pro- 
per one  entered  upon  motion  of  the  plaintiffs. 

The  charge  given,  and  that  refused,  is  now  assigned  as  error, 
as  is  also  the  vacating  of  the  irregular  judgment,  and  the  entering 
of  the  proper  one  at  a  subsequent  term. 

Stewart,  for  the  plaintiffs  in  error,  insisted  that  the  rights  of 
the  claimants  over  the  cotton  attached  as  soOn  as  it  was  shipped, 
and  the  bill  of  lading  directed  to  them,  delivered  on  the  boat. — 
[2  Hill,  147, 137  ;  Cross  on  Liens,  252-3;  I  B.  &  P.  563;  1  East, 
606;  2  Bingh.  20;  12  Pick.  314;  15  Mas.  528;  24  Wend,  169.] 

The  entry  of  the  judgment  was  the  consideration  of  the  court, 
and  therefore,  not  the  subject  of  amendment.  It  cannot  be  con- 
sidered as  a  clerical  error. 

Campbell,  contra — insisted  that  the  current  of  authority  es- 
tablishes thfit  a  shipment  of  goods  to  be  carriedko  a  distance  to 
a  consignee,  vests  the  property  in  him. 

1,  When  the  shipment  is  made,  in  pursuance  of  a  previous  or- 
der, applicable  to  the  specific  shipment,  at  the  risk  of  the  con-^ 
signee,  and  when  the  bills  of  lading  are  taken  to  him. 

2.  When  the  shipment  has  been  made  for  a  specific  object,  in 
Tjyhich  the  consignee  is  interested  by  contract,  and  the  bills  of  la-- 
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dingrdaly  executed  to  the  consignee,  have  been  sent  forward 
and  received  before  the  adverse  lien  attaches. 

3.  But  the  property  does  not  vest  until  possesxion  by  the  con- 
signee when  shif)ment  is  made  without  aqy  previous  order  refer- 
ring to  the  specific  consignment:  if  the  consignment  is  on  account 
of  the  shipper,  and  where  the  bills  of  lading  have  not  been  rec€uv- 
ed.  [21  Pick.  321;  39  E.  C.  L.  R.  261;  3  D.  &  E.  119;8Cranch, 
335,419;  1  Exch.  Rep.  422;  2  Wash.  C.C.403;  5  M.  &  S.  350; 
7  Taunt.  169;  2  Hill,  147;  17  Mass.  197;  1  Peters,  445;  4  East, 
241;  1  John.  215;  2  Easti  235.] 

GOLDTHWAITE,  J.— If  the  claimants  of  the  cotton  levied 
on  in  this  case,  stood  in  the  relation  of  factors  only,  it  is  clear  up- 
on principle,  that  their  lien  for  the  balance  due  them,  could  not  at- 
tach until  the  cotton  was  in  their  actual  possession.  [Kenlach  v. 
Craig,  3  Term  Rep.  119;  Bruce  v.  Wait,3Mee.  &  W.  15;  cited 
Cross  on  Liens,  254.}  The  reason  f«)r  this  is,  that  they  have  no 
property  in  the  goods  by  the  mere  act  of  shipment,  although  they 
are  named  in  the  bills  of  lading  as  the  consignees.  By  itself,  the 
bill  of  lading  docs  not  operate  as  a  transfer  of  the  goods;  but  is 
rather  to  be  considered  as  evidence,  or  as  an  act  raising  the  pre- 
sumption, of  such  a  transfer.  [Abbot  on  Ship.  375;  Cox.  v. 
Harden,  4  East,  211;  Haille  v.  Smith,  1  B.  &  P.  363.] 

But  it  appears  from  the  evidence  set  out  in  the  bill  of  excep- 
tions, that,  independent  of  the  relation  between  the  claimants  as 
factors,  and  Alexander,  the  defendant  in  execution,  the  cotton  was 
shipped  expressly  to  pay  them,  so  far  as  its  proceeds  would  go, 
for  advances  previously  made  by  them;  and  the  bill  of  lading  was 
transmitted  to  them.  Under  these  circumstances,  the  shipment 
must  be  considered  as  a  specific  appropriation  of  the  cotton  for 
the  security  of  the  claimants.  This  appropriation  did  not  rest  in 
intention  merely,  for  it  was  executed,  so  far  as  the  defendant  in 
execution  was  concerned,  by  the  transmission  of  the  bill  of  lading 
to  the  consignees.  The  debtor  could  have  made  an  assignment, 
or  other  valid  transfer  of  the  title  to  this  cotton,  for  the  security  of 
the  claimants  at  anytime,  before  the  lien  of  the  plaintifTs  execu- 
tion attached,  and  there  is  no  sound  reason  which  should  prevent 
the  bill  of  lading  from  producing  the  same  effect  after  its  transmis- 
sion, and  when  the  sliipmcnt  was  expressly  made  for  this  purpose. 
This  is  the  effect  of  the  cases  of  Haille  v.  Smith,  [1  B.  &l  P.  563,] 
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and  Anderson  v.  Clark,  [2  Bing.  20,]  as  well  as  that  of  Grosve- 
nor  V.  Phillips,  [2  Hill,  N.  Y.  147.]  Nor  is  this  principle  contra- 
dicted in  any  of  the  cases  cited  by  the  counsel  for  the  plaintiffs; 
indeed,  in  some  of  them,  it  is  expressly  conceded.  [Kenlach  v. 
Craig,  3' Term  Rep.  119;  Mitchell  v.  Ede,  U  A.  &  E.  888; 
Nichols  V.  Clent,  3  Price,  547.] 

Although  in  theory,  the  principle  stated  is  perfectly  obvious, 
there  may  be  some  difficulty  in  applying  it  to  the  facts  of  some 
cases;  we  shall,  therefore,  endeavor  to  state  it  so  that  it  cannot  be 
misunderstood.  The  mere  agreement  to  ship  goods  in  satisfac- 
tion of  antioedent  advances,  will  not,  in  general,  give  the  factor 
or  consignee  a  lien  upon  them,  for  his  general  balance,  until  they 
come  to  his  actual  possession;  but  if  there  is  a  specific  pledge  or 
appropriation  of  certain  ascertained  goods,  accompanied  with 
the  intention  that  they  shall  be  a  security,  or  the  prooceeds  as  a 
payment,  and  they  are  deposited  with  a  bailee,  then  the  property 
is  changed,  and  vests  in  the  individual  to  whom  they  are  to  be  de- 
livered by  the  depository.     [Cross  on  Liens,  253.] 

The  result  of  our  opinion  is,  that  the  circuit  court  erred  ia  refus- 
ing to  give  the  charge  requested  by  the  claimants;  the  judgment  is» 
therefore,  reversed,  and  the  cause  remanded.. 


BROWN  V.  BARNES. 

1.  A  promise,  not  in  writing,  to  pay  the  debt  of  another,  is  within  tlie  statute  of" 
frauds,  unless  it  be  made  upon  some  new  consideration  beneficial  to  the  pro- 
miatiee. 

3.  A  promise  by  one,  that  he  will  pay  the  debt  of  another,  if  the  creditor  will 
state  the  account,  and  make  affidavit  of  its  correctness,  before  the  Mayor  of" 
the  city  of  Philadelphia,  is  void  under  the  statute  of  frauds,  unless  it  be  in 
writing. 

3.  The  declaration  in  such  a  case,  need  not  state  that  the  promise  was  in  wtil^ 
ing;  it  will  be  sufficient  to  prove  it  to  be  so  on  the  trial.. 

Error  to  the  Circuit  Court  of  Sumter. 
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Assumpsit  by  the  plaintiff  against  the  defendant  in  error. 

The  declaration  alleges  that  one  William  D.  Barnes  was  in- 
debted to  the  defendant  at  Philadelphia  in  an  account  for  goods 
sold;  and  that  the  defendant  being  advised  thereof,  and  having  the 
custody  of  the  estate  of  said  William  and  the  management  of 
his  affairs,  in  consideration  thereof;  and  in  consideration  that  he 
would  state  the  items  of  the  account  against  the  said  William,  and 
make  affidavit  before  the  mayor  of  the  city  of  Philadelphia  of  the 
correctness  of  the  account,  and  get  the  mayor  to  certify  the  fact 
under  the  seal  of  his  office,  promised  the  plaintiff  to  pay  him  the 
amount  of  his  account  The  declaration  proceeds  to  aver  the 
stating  ofthe  account,  amounting  to  8127  87;  that  affidavit  of  its 
correctness  was  made  before  the  mayor  and  duly  certified,  &c.; 
and  breach. 

To  this  declaration  the  defendant  demurred,  and  the  court 
sustained  the  demurer,  and  rendered  judgment  for  the  defendant; 
which  is  now  assigned  for  error. 

Reavis,  for  plaintiff  in  error.  The  consideration  is  sufficient. 
[Chitly  on  Contracts,  30.]  The  consideraton  is  a  new  one,  and 
the  undertaking  original,  and  not  within  the  statute  of  frauds. 
[3  Burr.  1886;  21  Maine  Rep.  410;  8  Johns.  39;  10  N.  H.  32;  4 
Ala.  230.J  But  if  otherwise,  the  declaration  need  not  state  the 
promise  to  be  in  writing.     [2  Saund.  P.  &  E.  546;  4  Johns.  237.] 

Bliss  «fe  Baldwin,  contra,  cited  3  Metcalfe,  396. 

ORMOND,  J. — Conceding  that  the  consideration  in  this  case 
would  have  been  sufficient  to  sustain  an  action  upon  the  promise 
to  pay  the  debt  between  the  original  parties  to  it,  we  will  con- 
sider whether  it  would  be  sufficient,  under  the  statute  of  frauds, 
as  a  promise  to  pay  the  debt  of  another,  unless  the  promise  was 
in  writing. 

The  counsel  for  the  plaintiff  in  error  insists,  that  this  case  is 
not  within  the  statute,  because  the  promise  is  made  upon  a  new 
consideration,  by  which  an  onerous  and,  possibly,  expensive  bur- 
then was  cast  upon  the  promissee. 

In  McKenzie  v.  Jackson,  [4  Ala.  230,]  we  had  occasion  to 
consider  this  question.  There,  the  consideration  for  the  promise, 
which  was  not  in  writing,  was  the  receipt,  by.  the  promissor,  of 
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a  stock  of  goods  from  .pM^n  i  con^ideratioft  of  whic.b»;-he  agreed, 
by  deed  with  G.  to  pay  certain  of,  his  creditors;, ^iid  afterwards, 
by  parol,  promised  the  plaintiff,  one  of  them,  to  pay  his  debt,  and 
we  held  the  promise  not  within  the  statute  of  frauds.  The  deci- 
sion in  that  case  turns  upon  the  fact,  that  the  pron^ise  was  made 
upon  a  new  consideration  beneficial  to  the  prQmissor.  The  same 
decision  was  made  by  the  supreme  court  of  Massachusetts,  in  the 
case  of  Nelson  V.  Boynton,  [3  Metcalfe,  390,2  after  an  elaborate 
examination  of  the  authorities.  The  case  was,  that  a  creditor 
had  commenced  a  suit  by  nttachmcnt,  and  levied  on  the  property 
of  the  debtor;  and  a  son  of  the  debtor  promised  the  creditor  that 
if  he  would  dismiss  the  attachment-he  would  pay  the  debt.  The 
attachment  was  dismissed;  and  the,  debt  not  being  paid,  a  suit 
was  brought  upon  the  promise  by  the  creditor  against  the  son. 
The  court  held  it  to  be  within  the  statute,  because  the  consideration 
for  the  promise  was  not  beneficial  to  the  promissor,  though  it 
might  be  injurious  to  the  promissee.     r 

In  this  case,  the  promise  was  of  no  benefit  whatever  to  the  pro- 
missor, and  was  not,  therefore,  binding  as  an  original  promise 
between  the  parties  to  the  nevy  contract  under  the  statute  of 
frauds,  unless  in,  writing, 

A  promise  by  A.  that  he  wi]l  pay  B.  a  debt,  which  the  latter 
claims  of  him,  if  he  will  swear  to  it  or  prove  it  in  a  particular 
mode,  would  doubtless  be  a  good  consideration  for  an  action  on 
the  promise  at  common  law.  [See  the  cases  collected  on  this 
head  in  Com.  Dig.  Assumpsit  B.  4.]  But  in  these  cases,  it  is 
to  be  observed,  that  the  debt  is  a  consideration  to  support  the 
promise.  When  the  promise  is  to  pay  the.debt  of  another,  the 
debt  may  be  a  sufficient  consideration;  but  the  statute  requires 
that  it  should  be  in  writing,  unless  the  consideration  of  the  pro- 
mise is  beneficial  to  the  pei^on  making  it.  In  that  event,  it  is  a 
new  and  substantive  contract  not  within  the  contemplation  of  the 
statute,  the  design  of  which  was  not  to  protect  men  against  the 
payment  or  discharge  of  their  own  contracts,  but  to  protect  them 
against  the  payment  of  the  debts  of  others. 

The  declaration  does  not  state  whether  the  contract  was  in 
writing  or  not;  nor  was  it  necessary  that  it  should  have  been 
stated  to  be  in  writing:  it  will  be  sufficient  if  it  is  proved  to  be  so 
on  the  trial.  The  court,  therefore,  erred  in  sustaining  the  de- 
murrer to  the  declaration;  and  for  this  cause  the  judgment  must 
be  reversed,  and  the  cause  remanded. 
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BATES  V.  STARR'. 

1.  A- writing  rn  these  words,  and  signed  J.  D.  Sl,T)z:  "  Mr  J.  S.  will  appfy^lo 
you  for  the  rent  and  disposal  of  yonr  building,  now  in  charge  of  D.  M. :  any 
•rrangement  ho  can  make  with  you  as  regards  renting  the  same,  I  will  be  re- 
sponsible  for,"  is  a  direct  and  positive  promise  to  pay,  if  the  persons  addressed 
would  rent  tho  house  to  J.  S.,  and  an  action  may  be  maintained  thereon  against 
D.  J.  S.,  without  the  necessity  of  a  notice,  or  demand  as  required  in  case  or* 
guaranty. 

S.  Quere? — Where  the  declaration  correctly  describes  a  writing,  and  is  founded 
on  it,  if  insufHcient  to  support  an  action,  should  not  the  defendant  demur;  and 
if  the  cause  is  submitted  to  a  jury  on  the  plea  of  non  assumpsit,  can  the  writ- 
ing be  excluded,  if  correctly  described,  on  the  ground  that  it  docs  not  tend  to 
establish  a  legal  liability. 

Wbit  of  error  to  the  Circuit  Court  of  Barbour. 

This  was  an  action  of  assumpsit  at  the  suit  of  tlie  plaintiffs  in 
error  against  the  defendant.  Tlie  declaration  contains  too  counts; 
in  the  first,  it  is  stated  that  the  j>laintiffs  being  the  owners  of  a 
store-house  in  the  town  of  Irwinton,  the  defendant  on  the  fourth 
of  October,  1841,  sent  one  John  Searll  to  rent  the  same,  and  pro- 
mised them  that  any  contract  8earll  might  make  for  the  renting 
and  disposal  of  the  store-house,  he,  the  defendant,  would  be  re- 
sponsible for.  It  is  then  averred,  that  in  consideration  of  the 
defendant's  promise,  the  plaintiffs  rented  the  house  to  Searll  at 
eight  dollars  per  month,  from  the  fourth  day  of  October,  1841,  to 
the  second  day  of  December,  1842.  By  means  whereof,  the  de*- 
fendant  became  liable  to  pay,  &c. 

The  second  count  alleges,  that  the  defendant  was  indebted  to 
the  plaintiflTs  in  the  sum  of  ope  hundred  and  eleven  dollars  and 
forty-six  cents,  for  the  rent  of  a  store-house  in  Irwinton,  to  John 
Searll,  at  the  special  instance  and  request  of  him,  thedelendant 
on  the  fourth  day  of  October,  1841;  and  in  consideraton  there- 
of, &c. 

The  cause  was  tried  upon  issues  to  the  pleas  of  non  assumpsit, 

payment  and  failure   of  consideration.     To  make  out  his  case, 

the  plaintiffs  offered  in  evidence  #  writing  of  the  following  tenor: 

Messrs  W.  &  Geo.  Bates.     Irwinton,  Oct.  4,  1841.    Gent 
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Mr  John  Searll  will  apply  to  you  for  the  rent  and  disposal  of 
your  building,  now  in  charge  of  David  McPhail:  any  arrange- 
ment he  can  make  with  you  as  regards  renting  the  same,  I  Will 
■be  responsible  for.     In  haste,  Gent,  yours  truly, 

H.  D.  Starr." 
To  the  admission  of  this  paper,  the  defendant  objected,  on  the 
.'g'round  that  it  was  merely  a  letter  of  credit;  and  without  proof, 
:s4iowing  that  the  plaintiffs  had  demanded  the  rent  of  Searll,  and 
payment  had  been  refused  by  him,  they  could  not  recover.  The 
objection  was  sustained,  the  evidence  excluded,  and  thereupon 
<the  plaintiffs  excepted,  and  their  exception  is  duly  certified. 

-J.  A.  Calhoun,  for  the  plaintiffs  in  error. 
J.  Cochran,  for  the  defendant. 

COLLIER,  C.  J. — The  only  question  in  this  case  is,  whether 
the  undertaking  of  the  defendant  is  an  original  and  direct  promise 
to  pay  the  plaintiffs  so  much  as  Searll  might  agree  should  be  the 
price  of  the  rent  of  their  store  house,  or  was  it  collateral  to,  and 
dependent  upon  the  non-performance  of  a  ccmtract  made  with 
Searll  on  his  own  account.  It  is  insisted  for  the  defendant,  that 
Lawson,  et  al.  v.  Townes,  Oliver  &  Co.  [2  Ala.  Rep.  373,]  is  a 
case  in  point,  and  fully  sustains  the  decision  of  the  circuit  court. — 
In  that  case,  the  defendants  gave  a  recommendation  in  writing,  to  a 
third  person,  addressed  to  "whom  it  may  concern,"  stating  his  desire 
to  purchase  a  stock  of  liquors,  &c.  and  concluding  with  a  war- 
ranty of  the  fulfilment  of  his  contract."  "This  court  considered 
the  writing  a  letter  of  credit  and  guaranty,  and  to  charge  the 
persons  subscribing  it,  notice  should  have  been  given  of  the  sale 
of  the  goods,  and  the  demand  of  payment  of  the  primary  debtor. 

In  Chase  v.  Day,  [17  Johns.  Rep.  114,]  the  defendant  said  to 
the  plaintiff,  if  he  would  let  his  nephew  have  newspapers  to  sell, 
&c.  he  would  be  responsible  for  the  papers  he  should  take:  Held, 
that  this  was  an  original  contract;  for  the  credit  was  wholly  given 
to  the  defendant,  who  made  the  promise.  It  is  of  the  essence  <^ 
a  guaranty,  that  there  should  be  a  principal  debtor,  for  it  is  a  col- 
lateral engagement  for  another.  [Chitty  onCon.  397.]  But  if  a 
third  person  be  not  hable,  or  the  defendant  be  liable  with  him 
jointly,  then  the  promise  will  f>e  considered  as  primary,  and  not 
accessorial.    [Chitty  on  Con.  408.] 
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In  the  case  before  us,  the  defendant  informs  the  plaintifis,  that 
Mr.  Searll  would  apply  to  them  for  the  rent  of  their  building,  then 
in  charge  of  David  McPhail,  and  promises  to  be  responsible  for 
any  arrangement,  he  may  make  in  respect  to  renting  the  san>€» 
Here  is  a  direct  promise  to  be  responsible  for  tlie  payment  of  the 
rent,  not  to  answer  for  the  default  of  Searll.  In  fact,  it  cannot  be 
assumed  from  the  writing,  that  the  latter  wanted  the  house  for 
his  own  use,  or  that  it  was  expected  any  credit  should  be  given 
to  him  by  the  plaintiffs.  From  any  thing  appearing  to  the  con- 
trary, Searll  may  have  been  employed  by  the  defendant  as  an 
agent  to  procure  the  house  for  him.  But  be  all  this  as  it  may, 
the  engagement  of  the  defendant  does  not  depend  upon  the  non- 
performance of  a  contract  by  another,  but  the  terms  employed 
are  equivalent  to  a  direct  and  positive  promise  to  pay,  if  the 
plaintiffs  would  rent  the  house  to  Searll.  This  was  done,  and 
the  defendant's  liability  thereby  fixed,  without  the  necessity  of  a 
notice  or  demand,  as  required  in  the  case  of  a  guaranty. 

We  have  not  thought  it  necessary  to  consider  the  form  ofthe 
counts  in  the  declaration,  yet  it  seems  to  us  that  the  writing  could 
not  have  been  excluded  under  the  first;  for  that  count  describes  it, 
and  the  legal  question  presented  on  the  bill  of  exceptions,  should 
have  been  raised  on  demurrer.  But  without  adding  more,  it  is 
clear  that  the  circuit  court  erred  in  excluding  the  evidence  fi*om 
the  jury;  its  judgment  is  consequently  reversed,  and  the  cause  re- 
manded. 


LOGAN  v.  HODGES. 


1.  H.  is  consideratioD  of  the  promise  of  L.  to  pay  a  certain  note  doe  from  H.  to 
another  person,  executes  his  notes  to  L.  for  the  same  sum.  L.  commenced 
suit  against  H.  before  the  note  was  paid  :  Held,  that  the  payment  of  this  note 
was  not  a  condition  precedent  to  be  performed  before  L.  could  recover  on  tb* 
notes  of  H. 

Writ  of  error  to  the  County  Court  of  Sumter  county. 
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"  iiogan  sued  Hodges  before  a  justiccTof  the  peace  in  ten  suits 
on  promissory  notes,  which  were  removed  into  the  county  court 
by  certiorari.  There  the  suits  were  separately  disposed  of;  and 
at  the  trial  of  this  one,  upoij  the  pleas  of  usury  and«non-assumpsit, 
the  respective  statements  of  the  parties,  under  oath,  were  suffered 
to  go  to  the  jury  without  any  exception  taken  on  either  side.  Ac- 
cording to  the  defendant's  statement,  the  notes  were  entirely  for 
usurious  interest;  but,  by  that  of  the  plaintiff,  they  wei'e  given 
upon  the  consideration  of  his  assuming  to  pay  a  debt  due  from 
the  defendant  to  one  Glover  by  note;  which  debt  constituted  a 
lien  on  certain  lands,  which  the  plaintiff"  had  purchased  from  the 
defendant,  and  which  the  latter  had  conveyed  upon  the  receipt  of 
1000  dollars  in  money,  and  the  cancellation  of  certain  notes 
■yvhich  the  ^plaintiff*  admitted  to  be  for  a  usurious  loan,  and  in 
which  the  usurious  interest  v  as  greatly  more  than  the  sum  of 
the  notes  sudd  for  in  these  actions.  The  plaintiff"  set  out,  that  he 
had  paid  and  taken  up  the  defendant's  note  in  April,  1843.  The 
record  disclosed  that  this  suit  was  commenced  in  April,  1842. 

On  this  state  of  proof,  the  court  charged,  (after  giving  instruc- 
tions as  what  verdict  ought  to  be  rendered  by  the  jury  if  they 
considered  the  notes  as  given  for  usurious  interest,)'  that  if  the 
jury  believed  the  note  sued  on  was  made  by  the  defendant  in 
consideration  that  the  plaintiff"  agreed  to  pay  the  note  of  the  for- 
mer to  Glover,  that  it  was  incumbent  on  the  plaintiff"  to  show,  by 
proof,  that  he  had  paid  it  before  bringing  this  suit.  The  plaintiff" 
excepted  to  this  charge,  and  it  is  now  assigned  as  error. 

Boyd,  for  the  plaintiff"  in  error,  cited  8  Johns.  39;  10  ib.  412;  18 
ib.  12;9Cowen,  639.  " 

Hair,  contra. 

GOLDTHWAITE,  J.— The  charge  of  the  county  court  to 
the  jury  cannot  be  suaintained.  The  statement  of  both  the  par- 
ties was  before  the  jury,  as  evidence;  and  no  exception  having 
been  taken  to  this  course,  we  must  consider  it  as  receiving  their 
assent.  If  the  jury  gave  credence  to  the  plaintiff",  the  considera- 
tion, then,  of  the  note  sued  on,  was  the  promise  be  him  to  a.ssume, 
or  in  other  terms,  his  agreement  to  pay,  the  debt  due  by  the  de- 
fendant to  Glover's  estate.     The  payment  of.  this  debt  by  the 
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plaintifl' was  not  essential  in  aid  of  his  right  to  sue  upon  this  note. 
It  is  true,  the  defendant  was  entitled  to  his  remedy  for  any  injury 
sustained  in  consequence  of  the  omission  to  pay  it;  but  the  right  to 
do  so  previous  to  commencing  the  suit,  did  not  impair  the  piain- 
tiflTs  right  of  action. 

The  mere  circumstence  that  the  defendant  is,  as  urged  by  his 
counsel,  liable  for  two  debts  at  the  same  time,  where  only  one 
benefit  has  been  received,  is  not  so  uncommon  as  to  create  any 
exception  to  general  rules  of  law;  and  we  doubt  not  a  remedy 
would  have  been  readily  found  if  the  plaintiff  here  had  been  in- 
capable, by  reason  of  insolvency,  of  taking  up  the  note  to  Glover's 
estate.  The  cases  of  Olmstead  v.  Griesly,  [28  Johns.  12],  and 
Farley  v.  Cleveland,  [4  Cowen,  432,]  are  quite  conclusive  to 
show,  that  the  promise  by  the  plaintiff  to  pay  the  debt  to  Glover's 
estate,  was  one  which  could  be  enforced  against  him;  and,  there- 
fore, a  sufficient  considcrasion  for  the  notes  given  by  defendant. 

Judgment  reversed,  and  cause  remanded. 


MONTGOMERY  v.  ELLIOTT,  use,  &c. 

1.  An  unincorporated  body  of  individuals,  issuing  notes,  are  liable  as  partners, 
and  therefore,  under  the  statute  of  this  State,  the  defence  that  the  defendant 
had  withdrawn  from  the  association  before  the  note  sued  on  was  issued,  can 
only  be  given  in  evidence  under  the  plea  of  non  eat  factum, 

2.  Upon  a  suit  on  a  note  payable  on  demand,  at  a  particular  place,  it  ia  not  ne> 
cessary  that  the  plaintiff  should  prove  a  demand  at  the  pface  before  sait 
brought.  It  is  matter  of  defence  for  the  defendant,  if  bo  was  ready  at  the 
place,  to  pay. 

Error  to  the  Circuit  Cotirt  of  Fayette. 

This  action  was  commenced  before  a  justice  of  the  peace,  by 
the  defendant  in  error,  on  two  notes,  for  twenty  dollars  each,  in  the 
following  form. 

The  Real  Estate  Bank,  No.  52,  of  Caledonia,  Mississippi,  pro- 
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mise  to  pay  John  Elliott  or  bearer,  twenty  dollars,  on  demand,  at 
their  banking  house,  Caledonia,  Mississippi. — May  8, 1838. 

W.  G.  Wright,  Pres't 

R.  DowDLE,  Cashier. 

Judgment  being  rendered  for  the  defendant,  the  plaintiff  ap- 
pealed to  the  circuit  court,  where  judgment  was  rendered  for  the 
plaintiff. 

Upon  the  trial,  it  appeared  that  the  Real  Estate  Banking  Com- 
pany was  an  association  of  unincorporated  individuals  for  the  pur- 
pose of  banking,  and  that  the  defendant  was  a  member  thereof^ 
for  a  certain  period — that  the  company  issued  notes,  as  bank 
notes,  to  be  in  circulation  from  time  to  time,  as  the  board  of  di- 
rectors might  direct.  That  the  defendant  broke  up  his  connec- 
tion with  the  company,  and  was  released  on  the  19th  May,  1838. 
That  the  notes  sued  on,  were  not  in  fact  made  and  put  in  circula- 
tion at  the  time  they  bore  date;  but  after  the  defendant  ceased  to 
be  a  member  of  the  company;  which  evidence  was  rejected,  be- 
cause no  plea  of  non  est  factum  was  interposed,  to  which  the  de- 
fendant excepted. 

The  defendant  moved  the  court  to  charge,  that  the  plaintifij 
to  entitle  himself  to  a  recovery,  must  prove  a  demand  at  the 
banking  house  of  the  company — which  the  court  refused,  and  he 
excepted. 

The  assignments  of  error,  present  for  revision,  the  rejection  of 
the  testimony  and  the  charge  of  the  court. 

Peck  &  Clarke,  for  the  plaintiffin  error — cited  1  Stew't,  155.. 
Huntington,  contra. — [2  Ala.  Rep.  343,  705.] 

ORMOND,  J.— The  case  of  Fowlkes  &  Co.  t.  Baldwin^ 
Kent  &  Co.  [2  Ala.  705,]  is  conclusive  to  show,  that  one  sued 
upon  a  note  as  a  partner,  cannot  introduce  evidence  to  prove  he 
is  not  a  partner,  unless  he  put  the  fact  in  issue  by  a  sworn  plea. 
The  members  of  this  company  were  liable  as  partners,  upon  the 
notes  they  issued.  The  proof  offered  to  be  made,  was,  that  when 
this  note  was  issued,  the  defendant  had  withdrawn  from  the  com- 
pany; that  is,  he  had  ceased  to  be  a  member  of  the  firm,  and  was, 
therefore,  not  liable  upon  the  note.  This  defence  could  only  be 
made,  by  the  statute  of  this  State,  under  the  plea  of  non  est 
factum. 
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The  question,  whether  a  demand  was  necessary  before  suit,  is 
one  of  considerable  difficulty.  Upon  this  subject,  a  g-eat  contra- 
riety of  opinion  formerly  prevailed  in  England,  as  to  the  necessi- 
ty of  averring  and  proving  a  demand  as  a  precedent  condition 
to  the  right  to  recover,  when  the  instrument  was  made  payable 
on  its  face  at  a  particular  time  and  place,  or  where  it  was  ac- 
cepted, payable  at  a  particular  place,  which  was  finally  settled 
on  appeal  to  the  House  of  Lords,  that  such  demand  was  necessa- 
ry in  the  case  of  Rozar  v.  Young,  [2  Brod.  and  Bing.  180.] 

In  the  United  States,  a  different  doctrine  has  generally  pre- 
vailed, it  being  considered  matter  of  defence,  and  therefore,  not 
necessary  to  be  proved  by  the  plaintiff".  [Wallace  v.  McConnell, 
13  Peters,  133.  See,  also,  Chitty  on  Bills,  9  Am.  ed.  393,  and 
Story  on  Bills,  416;  and  note,  where  the  cases  are  collected.] 

In  this  State,  it  has  always  been  considered  matter  of  defence, 
when  the  suit  is  against  the  maker  or  acceptor.  The  doctrine 
is  so  stated  by  Judge  Saffbld,  in  Irvine  v.  Withers,  [1  Stew.  234;] 
and  although  it  was  not  acquiesced  in  by  the  whole  bench,  it 
has  been  considered  and  acted  on  as  settling  the  law  from  that 
time  to  the  present.     [Roberts  v.  Mason,  1  Ala.  Rep.  373.] 

The  question  in  this  case  is,  whether  the  same  rule  is  to  be  ap- 
plied where  the  note  is  payable  on  demand  at  a  particular  place. 
We  are  unable  to  perceive  any  substantial  difference  between  the 
two  cases.  The  same  reasons  which  lead  to  the  conclusion, 
that  it  is  matter  of  defence  when  the  note  is  payable  at  a  specified 
time,  at  a  particular  place,  apply  with  the  same  force  when  it  is 
payable  on  demand.  In  either  case,  it  is  impossible  that  the  de- 
fendant can  be  prejudiced,  as  he  can  always  defend  himself  by 
proving  that  he  was  ready  at  the  place  appointed  to  pay  the  debt, 
and  if  not  ready  to  pay,  why  should  the  plaintiff'  be  required  to 
do  an  unnecessary  act.  This  question  is  considered  at  some 
length  in  the  case  of  Huxture  v.  Bishop,  [3  Wend.  13,]  and  the 
law  considered  to  be  as  here  stated. 

The  rule  would  be  different  where  the  suit  is  against  an  endor- 
ser, his  contract  being  conditional  to  pay,  if  the  maker  does  not 
on  demand;  a  demand  and  notice  is,  therefore,  necessary  by  the 
terms  of  his  conti'act  to  fix  his  liability. 

It  results  from  the  view  here  taken,  that  there  is  no  error  m 
the  judgment  of  the  circuit  court,  and  it  is  tiierefore  affirmed. 
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CAMERON  V.  STOLLENWERGK^  aivd  another. 

1.  The  defendants  being  sued  On  a  specialty,  for  the  payment  of  four  hundred 
dollars,  pleaded  in  bar  that  they  had  been  summoned  as  garnishees,  at  the  suit 
dT  L.  S.  F.,  who  had  recovered  several  judgments  against  the  plaintiff,  before 
a  justice  of  the  peace,  to  slate  how  much  they  were  indebted  to  the  latter;  that 
they  admitted  they  owed  him  two  hundred  dollars  on  the  specialty,  and  no 
more,  and  their  answer  was  contested  before  the  justice,  who  after  hearing 
the  evidence,  adjudged  that  the  same  was  true.  Several  judgments  wefe  ren. 
dered  by  the  justice  against  them  as  garnishees,  amounting  to  the  sum  admit- 
ted to  be  due — all  of  vvhicli  have  been  satisfied:  Held,  that  the  sum  of  two 
hundred  dollars,  the  sum  then  in  controversy,  being  beyond  the  jurisdiction  of 
the  justice  of  the  peace,  the  inquirj'  as  to  the  defendants',  indebtedness,  and  the 
decision  thereon,  did  not  sustain  a  plea  of  "  Former  recovery,"  or  in  any  man> 
ner  affect  the  plaintiff's  rights. 

Writ  of  error  to  the  Circuit  Court  of  Greene. 

This  was  an  action  of  debt  on  a  specialty,  for  the  payment  of 
four  hundred  dollars.  The  defendants  pleaded  several  pleas, 
among  which  was  the  plea  of  "former  recovery."  On  the  trial  of 
an  issue  upon  this  plea,  it  was'  shown  that  the  defendants  were 
summoned  as  garnishees,  at  the  suit  of  Lewis  S.  Fellows,  who 
had  recovered  several  judgments  against  the  plaintiff,  to  appear 
before  the  justice  of  the  peace  who  rendered  them,  and  answer  as 
to  their  indebtedness  to  the  plaintiff.  They  appeared  and  an- 
swered, that  they  had  executed  the  specialty  on  which  this  ac- 
tion is  founded,  set  forth  its  consideration,  and'  averred  its  failure 
as  to  two  hundred  dollars.  Thereupon,  the  plaintiff  in  this  ac- 
tion, gave  notice  to  one  of  the  defendants,  that  he  would  contest 
the  truth  of  their  answei*,  and  the  parties  accordingly  appeared 
before  the  justice,  who,  upon  the  answer  and  evidence  of  wit- 
nesses, determined  that  the  garnishee  was  only  indebted  in  the 
sum  admitted  by  them.  Several  judgments  were  then  rendered 
by  the  justice  against  the  defendants  as  garnishees,  amounting  to 
the  sum  ascertained  to  be  due  by  them  to  the  plaintiff — all  which 
they  have  fully  satisfied. 

The  court  adjudged,  that  the  facts  shown,  formed  a  bar  to  the 
action,  and  rendered  judgment  for  the  defendants. 
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J.  D.  Webb,  for  the  plaintiff  in  error.  r    • 

J.  Erw'in,  for  the  defendants. 

COLLIER,  C.  J.— By  the  twenty-fourth  section  of  the  attach* 
ment  law,  it  is  enacted,  that  "the  defendant  may  in  all  cases  showy 
by  competent  testimony,  that  a  garnishee  is  indebted  to  him  in  a 
greater  amount  than  ho  is  willing  to  admit  on  oath."  [Clay's 
Dig.  60.}  This  provision  is  exceedingly  imperfect,  and  is  whol- 
ly unexplained  by  any  other  part  of  the  act  in  which  it  is  found. 
It  is  no  where  provided,  that  the  defendant  in  attachment  or  exe- 
cution, shall  be  permitted  to  negative  the  garnishee's  answer,  and 
thus  form  an  issue  to  try  its  truth  by  a  jury.  This  the  plaintiff 
is  permitted  to  do,  by  the  twenty-fifth  section  of  the  jaw  cited. — ■ 
In  this  state  of  the  legislation  upon  the  subject,  we  have  some 
ditficulty  in  determining  how  we  shall  give  effect  to  the  twenty- 
fourth  section;  whether  by  determining  that  it  is  competent  for  the 
defendant  to  make  up  an  issue  with  the  garnishee,  or  that  he  is 
to  come  in  aid  of  the  plaintiff,  when  the  latter  has  denied  the 
truth  of  the  answer.  There  are  difficulties  in  the  way  of  either 
conclusion,  and  as  it  may  not  be  necessary  in  the  present  case  to 
express  a  definite  opinion  upon  the  point,  we  waive  its  conside- 
ration. 

We  will  not  inquire,  what  would  be  the  effect  of  a  judgment 
upon  the  rights  of  the  defendant,  where  the  tribunal  before  which 
he  litigated  the  extent  of  the  garnishee's  indebtedness,  had  juris- 
diction of  the  case,  if  the  defendant  had  been  attempting  to  co- 
erce a  payment  by  suit,,  In  the  case  before  us,  the  justice  might 
inquire  into  the  amount  in  which  the  garnishees  were  indebted, 
and  perhaps  might  to  that  end,  receive  testimony  as  to  the  just- 
ness of  the  objection  interposed  in  their  answer,  to  the  payment  of 
one  half  of  their  note.  But  such  an  inquiry  would  superinduce  no 
consequences  prejudicial  to  the  defendant,  beyond  the  determina- 
tion of  that  particular  cause,  and  whatever  might  be  the  judgment 
ofthe  justice,  it  could  not  be  pleaded  as  a  bar  to  an  action  against 
the  garnishees,  except  only  as  to  the  amount  that  had  been  con- 
demned to  the  satisfaction  ofthe  plaintiff^s  demand.  In  fact,  the 
jurisdiction  of  the  justice  would  be  limited  to  that  point;  and  the 
decision  of  any  other  question  of  law  or  fact,  would  be  regard* 
ed  as  coram  non  judice. 

If  the  justice  could  conclusively  adjudicate  the  rights  of  the 

80 


7@d  ALABAMA. 


Sorelle  v.  Elmes. 


Iparties  in  a  case  df  the  kind,  and  absolve  by  his  judgment,  one 
"who  was  prima  facie  a  debtor,  from  the  payment  of  two  hun- 
dred dollars,  his  jurisdiction  as  to  the  amount,  must  be  unlimited. 
Whenever  they  are  permitted  to  adjudicate  the  rights  of  parties 
in  civil  cases,  in  which  the  amount  in  controversy  exceeds  fifty 
dollars,)  the  maximum  prescribed  by  the  constitution,)  the  judicia- 
'iy  can  prescribe  no  other  limit.  But  we  have  seen  that  the  ob- 
ject of  the  inquiry  was  to  ascertain  the  measure  of  the  garnishee's 
indebtedness,  that  it  might  be  known  for  what  amount  the  plain- 
tiff should  have  judgment  against  him,  and  not  to  foreclose  future 
controversy  between  the  latter  and  the  defendant.  It  is  needless 
to  add  more  than  declare  that  the  judgment  of  the  circuit  court  is 
-reversed,  and  the  "cause  remanded. 
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■I.  A.'plea,  asserting  that  the  note  sued  on  was  executed  by  an  attorney  in  fa'et^ 
constituted  by  a  written  power  authorising  him  to  sign  the  name  of  his  princi' 
pal,  80  as  to  become  binding,  if  the  payee  should  give  notrce  to  the  principal 
within  30  days  next  after  the  execution  of  ihe  note,  and  averring  that  no  sbcb 
notice  was'given,  is  equivalent  to  a  plea  denying  the  execution  of  the  Bote, 
and  may  properly  be  strrcken  out,  unless  verified  by  affidavit. 

Weit  of 'error  to  the  Circuit  Court  of  Bentonv 

Assumpsit  by  Elmes  against  Sorelle,  as  the  maker  of  a  prcmis- 
sory  note.  The  defendant  pleaded,  that  the  note  was  made  by 
one  S.,  acting  under  and  by  virtue  of  a  written  power  from  the 
defendant,  to  sign  his  name,  but  a  clause  was  therein  inserted, 
that  no  note  executed  by  S.  for  his  own  benefit,  should  be  binding 
on  the  principal,  unless  notice  was  given  to  him  by  the  payee, 
within  30  days,  next  after  the  execution  of  the  note,  and  the  plea 
was,  that  no  such  notice  was  given  in  this  case.  This  plea  con- 
cludes to  the  country,  but  another  to  the  same  effect,  concludey- 
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with  a  verification.     Both  were  stricken  out  on  the  motion  of  the 
plaintifT;  this  is  tiic  only  error  assigned. 

T.  A.  Walker,  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant. 

GOLDTHWAITE,  J.— These  pleas  amount  to  nothing  more 
than  a  denial  of  an  execution  of  the  note  sued  on,  in  such  a  man- 
ner as  to  be  binding  on  the  defendant  It  is  an  attempt  to  cast 
on  the  plaintiff  the  onus  of  proving  the  execution  of  the  note 
without  making  the  affidavit  required  to  be  made  by  the  statute. 
[Clay's  Digest,  340,  §  152.]  As  the  pleas  were  not  supported  by 
affidavit,  they  were  properly  stricken  out  on  motion. 

Judgment  afBjmed. 


DAVIS  V.  CARLISLE^ 

1.  The  addition  of  tiio  words  "  without  defalcation  or  set-oif,"  to  a  promissory 
note,  wilhuol  the  consent  of  the  maker,  is  a  material  alteration,  but  if  made 
by  a  frtranger,  without  the  knawle<^ge  or  consent  of  the  payee  or  holder,  will 
vitiate  the  note. 

2.  If  it  be  shown  that  the  alteration  has  been  made,  but  it  is  not  proved  by  whom, 
the  jury  may,  in  the  absence  of  proof  to  tiie  contrary,  infer  that  it  was  made 
by  the  payee  or  holder,  but  the  court  cannot  draw  such  inference  as  matter  of 
kw. 

Writ  of  error  to  the  County  Court  of  Perry. 

Assumpsit  by  Davis,  as  indorsee  of  one  William  G.  Davis^ 
against  Carlisle,  as  the  maker  of  a  promissory  note.  The  de- 
fendant pleaded  non-assumpsit,  verified  by  oath. 

The  plaintiff,  at  the  trial,  produced  a  note  in  these  terms: 
"Without  defalcation  or  set-off,  there  is  due  William  G.  Davis 
the  sum  of  eight  hundred  and  six  10-100  dollars,  which  is  to  ho 
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paid  without  fail  by  the  1st  or  15th  day  of  November  next,  with 
interest  from  date.     This  October  the  12th,  1842." 

And  proved  the  defendant's  signature  to  it.  The  defendant 
then  proved  that  the  words,  ^'without  defalcation  or  set-off,"  on 
the  face  of  the  note,  had  been  added  thereto,  prefixed,  or  mark- 
ed, since  the  note  was  made  and  delivered  to  the  payee,  but 
when  or  by  whom  the  witness  could  not  say,  nor  was  this  shown 
by  any  other  Vv'itnesses. 

The  defendant  also  produced  and  proved  sets-oifto  a  large 
amount  against  the  payee  of  the  note,  held  before  notice  of  tho 
assignment  of  the  same. 

1.  On  this  stateof  proof,  the  plaintiff  requested  the  court  to  instruct 
the  jury,  that  the  words,  "without  defalcation  or  setoff,''  added  to 
or  inserted  in  the  note  after  it  was  signed^  was  not  so  material 
ap  alteration  as  would  avoid  it  in  the  hands  of  the  assignee.  This 
"syas  refused,  and  the  jury  charged,  that  these  words,  if  inserted 
after  the  making  and  delivery  of  the  note,  and  without  the  con- 
sent of  the  maker,  would  avoid  it. 

2.  The  plaintiff  further  requested  the  court  to  instruct  the  jury, 
that  by  introducing  off-sets,  the  defendant  recognized  the  validity 
of  the  alteration.     This  was  refused. 

3.  The  plaintiff  also  requested  the  court  to  instruct  the  jury, 
that  unless  the  alteration  was  shown  to  have  been  made  by  the 
payee,  or  assignee,  or  by  some  person  with  their  consent  or 
knowledge,  then  the  alteration,  if  any  was  made,  did  not  vitiate 
the  note.  This  was  refused;  and  instead  of  it,  the  jury  was 
charged,  that  if  the  alteration  was  niade  without  the  consent  or 
kijpwledge  of  the  defendant,  then  the  alteration  was  material,  and 
the  note  was  not  the  note  of  the  defendant. 

These  several  charges  and  refusals  are  now  assigned  as 
error. 

Thos.  Chilton,  for  plaintiff  in  error,  cited  2  Sheppard's 
Touchstone,  68;  Brown  v.  Jones,  3  Porter,  420. 

Davis,  with  whom  was  Graham,  contra,  cited,  Greenleaf  on 
Ev.  600, 565;  Brown  v.  Jones,  3  Porter,  320;  1  N.  H.  95, 145;  2 
,jAm.  Cojm.  Law  Cases,  228. 

ORMOND,  J.— We  think  it  clear,  that  the  words,  "without 
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defalcation  or  set-off,"  'Cverc,  if  added  without  Uie  knowledge  or 
consent  of  the  maker,  an  important  alteration  of  the  instrument 
The  right  of  set-off  is  given  by  statute,  and  attaches  to  every  in- 
strument when  made.  It  is,  however,  certainly  competent  for 
any  one  to  stipulate  that  he  will  not  avail  hifnself  of  it;  and  if  he 
does,  he  will  not  afterwards  be  permitted  to  make  an  off-set 
against  the  note,  either  in  the  hands  of  the  payee  or  his  assignee. 
It  does  not  follow  that  a  material  alteration  of  a  note,  though 
without  the  consent  of  the  maker,  will  render  it  void;  if  made  by 
a  stranger  without  the  knowledge  or  consent  of  the  payee  or 
holder,  it  will  not  affect  its  validity.  [Brown  v.  Jones,  3  Porter, 
422.]  When  an  alteration  is  proved,  which,  according  to  the 
law  as  above  expounded,  would  render  the  instrument  void,  it 
devolves  on  the  party  seeking  to  enforce  it  to  explain  it  by  prov- 
ing, either  that  the  maker  assented  to  it,  or  that  it  was  made  by  a 
stranger  without  his  knowledge;  and  if  such  explanation  is  not 
made,  the  jury  will  be  authorized  to  infer  that  it  was  made  by 
the  holder,  as  he  has  it  in  possession. 

Let  us  ppply  these  principles  to  the  case.  The  third  charge 
moved  for,  "that  unless  the  alteration  was  shown  to  have  been 
made  by  the  payee  or  assignee,  or  by  some  person  with  their 
knowledge  or  consent,  that  the  alteration,  if  made,  did  not  vitiate 
the  note,"  was  the  law  of  the  case,  and  should  have  been  given 
to  the  jury.  The  presumption  or  inference,  that  it  was  made  by 
the  payee  or  assignee,  in  the  absence  of  proof  to  the  contrary, 
■was  one  which  the  court  could  not  make,  but  which  it  was  the  pe- 
culiar province  of  the  jury  to  determine.  That  there  was  no 
proof  by  whom  the  alteration  was  made,  would  have  justified  the 
jury  in  drawing  such  an  inference,  and,  doubtless,  if  so  instructed, 
they  would  have  so  determined;  but  the  charge  of  the  court  de- 
prived them  of  the  power  of  considering  the  fact  by  treating  it  as 
matter  of  law.  In  so  doing,  the  court  invaded  the  province  of 
the  jury;  and  for  this  error,  the  judgment  must  be  reversed,  and 
the  cause  remanded. 
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CARWILE  V.  HOUSE. 

1.  Although  the  ccvpy  of  a  record  is  evidence,  yet  if  the  original  is  produced  it  is 
alse  admissible,  and  may  be  used  instead  of  a  copy. 

2.  In  an  action  of  trespass  to  recover  the  possession  of  land,  the  declaration  may 
be  in  the  usual  form  of  trespass  qvare  clnusum  frcgit ;  the  statute  requires 
the  indorsement  on  the  writ  to  inform  the  defendant  "  that  the  action  is  brought 
as  well  to  try  titles,  as  to  recover  damages." 

3.  Where  an  action  is  brouorht  to  recover  the  possession  of  several  adjacent  tracts 
of  land,  which  the  plaintiff  claims  as  a  pnrciiaser  under  execution,  with  a  she- 
riff's deed,  it  is  error  to  charge  the  jury  that  if  the  defendant  was  in  posses, 
sion  of  any  parcel  or  tract  of  the  land  in  question,  they  should  find  for  the 
plaintiff  for  all  the  lands  lying  contiguous  thereto  described  in  the  deelaratioa 
and  the  sheriff's  deed. 

Writ  of  error  to  the  Circuit  Court  of  Autauga. 

This  was  an  action  of  trespass,  quare  clausum  fregit,  at 
the  suit  of  the  defendant  in  error.  The  declaration  is  in 
the  usual  form,  but  the  indorsement  on  the  writ  states^  that  the 
action  is  brought  as  well  as  to  try  titles  to  sundry  quarters  of  a 
quarter  and  half  quarter  sections  of  land  (particularly  described) 
as  to  recover  damages  for  the  detention  of  the  same.  The  cause 
was  tried  on  the  plea  of  "not  guilty,"  and  certain  questions  of  law, 
arising  at  the  trial,  were  duly  reserved  by  bill  of  exceptions  at 
the  instance  of  the  defendant.  It  is  shown  that  the  plaintiff  of- 
fered as  evidence  two  original  writs  of  fieri  facias,  which  had 
issued  from  the  court  of  chancery  at  Columbiana,  at  the  suit  of 
Jacob  P.  House  against  Zachariah  B.  Carwile.  To  the  admis- 
sion of  these  executions,  the  defendant  objected,  on  the  ground 
that  they  had  been  returned,  thereby  became  records  of  the  court 
of  chancery,  and  could  not  be  used  as  evidence  of  the  facts  they 
tended  to  prove;  but  his  objection  was  overruled,  and  the  fi.  fas.. 
read  to  the  jury. 

The  plaintiff  then  proposed  to  prove  that  the  lands  in  question' 
had  been  sold  under  the  executions,  and  to  read  the  sheriff's  dised 
for  the  same;  but  the  defendant  objected,  on  the  ground  that  it 
was  not  allowable  to  give  evidence  of  the  title  to  lands  under  the 
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declaration,  nor  recover  the  possession  of  the  same;  this  objection 
was  overruled. 

The  court  charged  the  jury,  that  if  they  believed  from  the  evi- 
dence that  the  defendant  was  in  the  possession  of  any  parcel  or 
tract  of  the  land  in  question,  then  they  should  find  in  favor  of  the 
plaintiff  for  all  the  lands  lying  contiguous  thereto,  described  in  the 
declaration  and  the  sherifl''s  deed.  Thereupon,  the  jury  returned 
a  verdict  for  the  plaintiff,  and  judgment  was  rendered  accord- 
iagly. 

J.  W.  pRYOB,  for  the  plaintiff  in  error. 
,  for  defendant. 

COLLIER,  C.  J. — 1.  It  has  been  held  as  often  as  the  point 
has  been  made,  that  although  the  copy  of  a  record  is  admissible 
evidence,  yet  the  original  may  be  used  where  the  party  produces 
it.  We  can  very  well  conceive  why  the  copies  of  records  and 
other  public  documents  should  be  adjudged  competent,  but  no 
reason  suggests  itself,  why,  if  the  original  be  present,  it  should 
QOt  be  equally  satisfactory  to  establish  the  facts  which  it  dis- 
closes. The  argument  of  the  counsel  for  the  plaintiff  in  error 
would  exclude  the  executions  because  they  are  records,  and 
should  not  be  removed  from  their  proper  depository.  It  may 
be  true  that  the  register  of  the  court  of  chancery  should  not 
have  allowed  them  to  have  been  taken  from  his  office;  be  this  as 
it  may,  we  have  seen  that  their  removal,  though  improperly  per- 
mitted, cannot  effect  them  as  instruments  of  evidence. 

2.  The  act  of  1821,  authorizes  the  title  to  lands  to  be  tried  by 
an  action  of  trespass,  "in  which  the  plaintiff  shall  indorse  on  his 
writ  and  copy-writ,  that  the  action  is  brought  as  well  to  try  titles 
as  to  recover  damages."  Here,  the  plaintiff  has  made  the  indorse- 
ment which  the  statute  requires,  and  this  according  to  the  prac- 
tice which  has  prevailed  ever  since  its  enactment,  has  been  re- 
garded as  sufficient,  without  indicating  by  the  declaration  that 
the  plaintiff's  purpose  is  to  recover  the  possession.  Indeed,  we 
think  no  other  conclusion  could  have  been  attained;  for  the  ad 
itself  declaring  that  the  action  of  trespass  shall  be  the  proper  reme- 
dy, it  must  have  been  intended  that  the  pleadings  should  be  frano- 
ed  as  at  common  law.  That  the  defendant  may  be  advised  of  the 
objecj  proposed,  the  plaintiff  informs  him  by  the  indorsement  on 
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the  writ,  that  the  title  is  to  be  tn(^d  to  the  lands  on  which  the 
wrongful  entry  is  made.  In  such  case,  the  indorsement  of  the 
writ  will  be  looked  to,  to  determine  the  character  of  the  action, 
and  thus  show  what  is  the  matter  in  controversy.  [Clay's  Dig. 
320,  §  43.] 

3.  We  think  the  court  erred  in  tlie  charge  to  the  jury,  unless 
there  were  facts  to  warrant  it,  of  which  the  record  does  not  in- 
form us.  In  Blackburn  v.  Baker,  et  al.  [7  Porter's  Rep.  288,] 
we  said,  "that  the  occupancy  of  eighty  acres  of  land  cannot  draw 
to  its  occupancy  the  adjoining  eighty  acres,  though  unoccupied, 
and  a  part  of  the  same  quarter  section.  Otherwise,  we  rrlust 
suppose  not  only  that  an  appropriation  by  metes  and  bounds,  or 
an  inclosure,  was  not  necessary,  but  that  he  who  acquires  one 
subdivision  of  land  has  also  become  the  purchaser  of  another  sub- 
division." The  bill  of  exceptions  does  not  state  that  the  defend* 
ant  ever  was  in  possession,  either  actually  or  by  construction,  of 
any  "parcel  or  tract"  of  land,  except  that  of  which  he  had  the 
pedis  possessio.  It  does  not  appear  that  the  defendant  was  a 
party  to  the  execution,  when  his  possession  commenced,  or  what 
was  its  character,  or  whether  any  or  what  claim  he  set  up  to  any 
part  of  the  land.  Under  these  circumstances,  the  presumption 
cannot  be  indulged,  that  because  one  occupied  a  forty  or  eighty 
acre  tract,  that  his  possession  embraced  other  contiguous  sub- 
divisions. Fpr  the  error  of  the  circuit  court  in  thus  laying  down 
the  law,  its  judgment  is  reversed,  and  the  cause  remanded. 


DORE  V.  DAWSON; 


1.  When  a  debt  dne  by  promissory  note  is  attached  by  grarnishee  process,  the  set^ 
vice  creates  a  lien  upon  the  debt,  which  cannot  be  dcTealed  by  a  subsequent 
bona  fide  transfer  by  the  payee  of  liie  note, to  a  third  person,  notwilhstandiog 
the  entire  ignorance  of  tlic  assignee  of  the  process  oi"  its  service. 

■Wkit  of  error  to  the  County  Court  of  Mobile  county. 
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thrd^'m  March,  1841,  obtain^'d  jadgm^fiii  Ihe  county  court 
of  Mobile  county  against  Purvis  &  Andrews.  Upon  this,  he 
soed  out  gainishee  process  on  the  J  1th  March,  1843,  against 
Hannah  Gibson.  Ira  P  Taylor  and  William  Taylor,  returnable 
to  the  then  next  June  term.  This  process  was  served  on  all  the 
garnishees  the  1 3th  March.  The  garnishees  did  not  appear  at 
the  return  of  the  process,  and  judgment  ni.  si.  was  then  given 
against  them.  Aftcrserviceof  sci.  /«.,  Ira  P.  and  William  Tay- 
lor appeared  and  answered,  that  in  the  month  of  February,  1843, 
they  executed  their  joint  note  to  Purvis  &.  Andrews  or  order  for 
1260  dollars,  or  thereabouts,  payable  1st  January,  1844;  that  they 
had  been  informed  and  bolicvf^d  that  the  note  had  been  trans- 
ferred by  Purvis  &  Andrews  to  one  Dawsi^n.  havng  bet nn  ti- 
tled by  him  of  the  fact;  but  vvhefi  th-  note  was  transft-rred,  or  tor 
what  cons. deration,  they  were  ignoraiit.  A'tirths  answer,  the 
court  ordered  notice  lobe  given  to  Wtn.  D.iwsoo  to  appear  and 
maintain  his  claim  to  the  note.  Upon  lis  apjx'aranc*.  a  statement 
of  facts  was  agreed  upon,  and  subm  tted  «o  the  court  tor  its  judg- 
ment. The  statement  .s  this:  Ira  P.  Taylor  and  the  other  gar- 
nishees, on  the  21st  February,  1843,  made  their  joint  note  for 
1274  76-100  dollars,  payable  the  1st  of  February  next  thereafter, 
to  Purvis  &  Andrews  or  order.  Purvis  dt  ^ndrews  were  in- 
debted to  Dawson  in  the  sum  of  4,000  dollars,  and  had  been  for 
more  than  two  years;  when  they,  in  April,  1843,  tHmsferred  and 
assigned  this  note,  bona  fide  and  absolutely,  to  him,  in  part  pay- 
ment of  his  demand,  without  notice  of  the  garnishment  or  of  any 
other  defence  te»  the  note.  The  county  court  rendered  a  judg- 
ment discharging  the  garnishees;  and  this  is  now  assigned  as  er- 
ror by  Dore. 

Daroan,  for  plaintiff  in  error. 
Gibbons,  contra, 

GOLDTHWAITE,  J.— The  right  of  the  creditor  in  this 
case,  seems  to  us  to  be  very  clear.  The  garnishee  process  was 
served  on  the  13th  March,  1843;  at  which  time  Purvis  tV:  An- 
drews were  the  owners  as  well  as  the  payees  of  the  note.  The 
service  of  the  garnishment  upon  the  debtor  operated  as  a  lien  up- 
on the  debt,  which  could  not  be  affected  by  any  subsoq  lent  as- 
signment.    In  giving  eflect  to  the  law  of  attachment,  there  is  no 
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difference  between  debts  and  personal  chattels;  and  a  lien  once 
obtained  by  service,  cannot  be  discharged  by  the  act  of  the  debt- 
or. It  appears  that  the  assignment  to  Dawson  was  not  made 
until  the  month  after  the  debt  was  attached. 

This  being  the  case,  he  is  without  any  valid  title  to  the  note, 
as  the  capacity  of  Purvis  and  Andrews  to  assign  it  had  been  de- 
stroyed by  the  service  of  the  garnishee  process. 

Judgment  reversed,  and  remanded. 


CAWTHORNE  v.  WEISINGER 

i.  A  writ  ef  error  cannot  be  prosecuted  uport  the  FClllemcntof  an  insolvent  estate; 
until  a  final  decree  is  made,  brut  any  creditor  who  maj  conceive  himself  injur- 
ed by  a  rejection  of  his  claim,  may,  by  certiorari  remove  the  record  into  the 
circuit  court,  and  have  the  question  re-considered ;  and  for  the  improper  ad- 
mission of  a  claim,  the  remaining  creditors  may  also  seek  redress  in  the  same 
mode. 

2.  A  co-maker  of  a  promissory  note  is  a  competent  witness  to  prove  a  present* 
ment  of  the  note  to  the  executor  of  a  joint  maker  of  the  note. 

3.  The  time  within  which  claims  can  be  {)resentcd  loan  executor  or  administra- 
tor, is  computed  from  the  date  of  the  ijrant  of  letters  testamentary,  and  not 
from  the  date  of  the  executor's  advertisement. 

4.  A  presentment  may  be  ii>ade  within  eighteen  months,  though  the  estate  is  de* 
blared  insolvent. 

Error  to  the  County  Court  of  Perry. 

This  was  a  proceeding  before  John  R.  Goree,  Isham  W.  Gar- 
rett and  John  Lockhart,  commissioners  appointed  by  a  judge  of 
the  circuit  court  to  settle  the  estate  of  David  Yarbrough,  the  judge 
of  the  county  court  being  incompett^nt  to  sit  Irom  interest.  The 
estate  having  been  previously  reported  insolvent,  the  plaintiff  pre- 
sented a  note  for  $5,000,  executed  by  the  deceased,  for  allow- 
ance. The  claim  had  been  filed  in  the  rierk's  office;  and  to 
prove  a  presentment  to  the  executor  within  eighteen  months  after 
the  grant  of  letters  testamentary,  offered  as  a  witness,  James  C- 
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Harrell — the  note  being  executed  by  him,  Howze,  Plummer  &, 
Co.,  Henn'  Y.  Howze,  W.  B.  Benson,  and  the  deceased — but 
the  court,  on  motion  of  defendant  in  error,  rejected  him  as  an  in- 
competent witness.  The  plaintiffalso  offered  to  prove  a  present- 
ment within  eighteen  months  after  the  advertisement  of  the  execu- 
tor, which  the  court  refused,  and  rejected  the  claim;  to  wliich  the 
defendant  excepted.  From  this  judgment  of  the  court,  this  writ 
is  now  prosecuted  by  the  creditor  against  the  executor;  and  as- 
signs for  error  the  rejection  of  the  claim. 

Davis,  for  plaintiff^  in  error,  insisted  that  this  was  a  final  decree 
of  the  county  court,  upon  which  a  writ  of  error  would  lie.  That 
the  co-maker  of  the  note  had  not  such  an  interest  as  would  dis- 
qualify him  from  being  a  witness.  [1  Philips  on  Ev.  67;  3  id. 
168.  J 

T.  Chiltok,  contra.  This  is  not  such  a  final  decree  as  a  writ 
of  error  will  lie  from.  No  final  decree  has  yet  been  made  in  the 
case.  It  does  not  appear  that  the  court  was  properly  constituted. 
The  witness  \^as  clearly  incompetent,  if  the  court  can  examine 
the  merits  of  the  case. 

ORMOND,  J In  Woodruff*  v.  The  State  Bank.  [4  Ala.  292,] 

we  had  occasion  to  consider  the  statute  under  which  the  commis- 
sioners were  appointed  in  this  case;  and  it  was  then  held,  that 
■when  the  commission  was  entered  of  record  upon  the  minutes  of 
the  county  court,  they  were  invested  with  all  the  powers  confer- 
red by  law  on  the  county  judge.  That  they  were  in  effect  quoad 
that  particular  case,  the  county  court.  All  their  proceedings  are, 
therefore,  to  be  tested  by  the  same  rules  as  if  performed  by  the 
county  judge,  when  their  authority  to  act  as  such  in  the  particu- 
lar case  is  shown  upon  the  record.  Such  is  the  fact  in  this  case; 
and  we  will,  therefore,  proceed  to  inquire,  first,  whether  the  ac- 
tion of  the  court  in  rejecting  the  claim  was  correct;  secondly, 
what  remedy  has  the  creditor  to  correct  the  erroneous  action  of 
the  court  in  a  case  like  the  present. 

The  witness  who  was  offered  to  prove  the  presentment  of  the 
claim,  appears  to  have  been  the  first  maker  of  a  joint  note,  and 
was  offered  by  the  payee  to  prove  a  presentment  of  the  note  to 
the  executor  of  one  of  the  joint  makers.     It  was  argued  at  the 
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bar,  that  from  the  position  of  the  name  of  the  witness  on  the 
note,  he  being  the  first  signer,  it  was  fair  to  presume  that  he  was 
the  pi-incipal,  and  the  other  makers  his  sureties.  No  such  infer- 
ence can  be  drawn  from  that  fact  merely;  but  we  are  of  the  opin- 
ion, that  whether  the  deceased  was  a  surety  for  the  witness  or  a 
joint  maker  of  the  note,  in  either  event  the  witness  was  compe- 
tent. As  joint  maker,  he  would  be  liable  to  the  payee  for  the 
whole,  if  the  claim  was  not  sustained,  and  to  the  deceased  for  con- 
tribution if  it  was  sustained.  If  he  was  the  principal  and  the  de- 
ceased a  surety  merely,  his  interest  would  be  precisely  bal- 
anced. If  the  creditor  succeeded,  he  would  be  liable  to  the  es- 
tate of  the  deceased,  whilst  his  liability  to  the  creditor  was  ascer- 
tained by  the  instrument  itselC  The  case  of  York  v.  Blott,  [5 
M.  &  S.  71,]  is  expressly  in  point;  and  such  has  been  the  course 
of  decision  in  this  court. 

It  may  be  supposed,  that  considered  as  a  joint  maker  of  the 
note,  he  had  an  interest  in  fixing  the  liability  of  the  deceased;  as, 
otherwise,  he  might  have  the  whole  to  pay  himself.  But  although 
the  payee  may  have  lost  his  right  to  proceed  against  the  estate 
of  the  deceased,  by  his  omission  to  present  the  note  to  the  execu- 
tor within  eighteen  months  after  the  grant  of  letters  testamenta- 
ry, if  the  whole  should  be  recovered  against  the  witness  as 
maker,  he  would  have  a  right  to  proceed  against  the  estate  of  the 
deceased  tor  contribution;  as  his  right  to  conlr.bution  would  arise 
from  the  payment  of  the  money,  and  would  not  be  affected  by 
the  omlss  on  of  the  payee  to  present  it  in  time.  This  is  the  prin- 
ciple of  thi;  case  ot  McBiocni  v.  The  Governor,  [G  Porter,  32.] 

The  court  car  recti  y  excluded  the  proof  of  presentment  after 
the  lapse  of  eight,  en  months  from  the  grant  of  letters  testamen- 
tary, though  that  period  had  not  ela[)sed  from  the  date  of  the  ex- 
ecutor's advertisement.  The  time  is  to  be  computed  from  the 
d  Jle  of  the  grant,  and  is  not  aflfected  by  the  date  of  the  adver- 
tise meut.  1"hr;;sh  v.  Sumwalt,  [5  Ala.  13,]  where  it  was  held, 
that  the  d.rection  to  the  executor  to  make  advertisement  was  di- 
rectory only,  and  that  it  did  not  affect  or  operate  upon  the  statute 
of  non  cla.m.  Nor  did  the  fact  that  the  estate  was  declared  in- 
solvent vary  the  casej  or  supersede  the  necessity  of  due  present- 
ment. 

From  this  examinutioii,  it  appears  that  the  court  erred  in  the 
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exclusion  of  the  witness,  and  the  remaining  question  is,  what  re- 
dress is  afforded  by  law  to  the  creditor? 

On  the  9th  Februaiy,  1843,  [Clay's  Dig.  192,  from  section  2  to 
15,]  the  Legislature  passed  an  act  which,  from  the  comprehen- 
siveness of  its  details,  will  enable  parties  to  seek  the  redress  they 
may  be  entitled  to  lor  an  injury  in  the  settlement  of  an  insolvent 
estate  which,  before  the  passage  of  that  act,  was  certainly  in- 
volved in  great  obscurity.  This  estate  was  declared  insolvent 
before  the  passage  of  that  act,  and  must,  therefore,  be  governed 
by  the  law  then  in  existence. 

What  is  the'character  of  the  order  made  in  this  case?  It  is 
certainly  final  in  its  character,  as  it  disposes  definitely  of  the 
claim  of  the  creditor.  On  the  other  hand,  it  is  only  the  decision 
of  the  court  upon  a  particular  matter  in  the  settlement  of  an  ac- 
count in  which  all  the  other  creditors  have  an  interest.  It  could 
not  be  tolerated  on  the  one  hand,  that  each  creditor  should  have 
the  right  to  his  writ  of  error,  and  thus  split  the  cause  into  possi- 
bly a  hundred  fragments.  Yet  on  the  other  hand,  as  the  deci- 
sion upon  each  particular  claim  is  personal  to  that  particular  par- 
ty, and  as  its  decision  affects  the  entire  settlement  by  augmenting 
or  diminishing  the  share  of  each  of  the  others,  it  is  highly  desira- 
ble that  some  mode  should  exist  by  which  an  improper  decision 
should  be  corrected,  and  the  distribution  proceed  upon  correct 
principles. 

A  mandamus  would  bo  improper,  as  that  writ  will  not  lie  to 
reverse  the  judgment  ofa  court  of  record,  and  a  cer/ioran  seems 
to  he  the  only  proper  remedy,  as  that  is  said  to  lie  in  all  cases 
where  a  writ  of  error  cannot  be  prosecuted.  Where  a  new  ju- 
risdiction is  created  by  statute,  and  the  court  or  judge  exercising 
it,  proceeds  in  a  summary  method,  and  not  according  to  the 
course  of  the  common  law,  a  certiorari  is  the  only  proper  reme- 
dy. [Richlaw  v.  Commonwealth,  5  Binn,  26;  Bull  v.  Brigham, 
5  Mass.  406;  Commonwealth  v.  Ellis,  11  id.  465;  Huse  vi 
Grimes,  2  N.  H.  208.     And  see  also  1  Bac.  Ab.  558,  A.] 

We  tliink,  therefore,  that  a  writ  of  error  can  only  be  prosecuted 
after  a  final  decree  upon  the  insolvent's  estate,  and  that  all  the 
parties  to  the  decree  must  be  parties  to  the  writ.  That  any 
creditor  who  may  conceive  himself  injured  by  a  rejection  of  liis 
claim,  may,  by  certiorari,  remove  the  record  into  the  circuit 
court,  and  have  the  question  reconsidered;  and  for  the  improper 
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admission  of  a  claim,  the  remaining  creditor  may,  also,  seek  re- 
dress in  the  same  mode. 

The  result  of  our  examination  is,  that  the  writ  in  this  case  was 
improperly  sued  out:  and  it  must,  therefore,  be  dismissed. 


CARPENTER  v.  DEVON,  et  al. 

1.  Tlic  relation  of  principal  and'surcty  continuee,  even  after  the  rendition  of  a 
judgment  against  ihcm,  so  as  to  entitle  the  latter  to  insist  upon  liis  discharge 
when  without  his  consent,  the  creditor  agreed  to  indulge  the  former  upon  a 
sufficient  consideration. 

2.  The  surety  alleged  in  his  bill,  that  the  creditor  indulged  the  principal  without 
the  coinplainaiiVs  consent ;  the  defendant  answered,  that  the  indulgence  was 
given  with  tlie  surety's  consent:  Held,  that  the  negative  averment  was  not 
'only  proper,  but  necessary,  yet  it  was  pleading  what  it  was  not  incumbent  on 
the  complainant  to  prove,  but  the  defendant  should  prove  the  reverse,  and  his 
answer  would  not  be  evidence  to  establish  the  fact  for  him. 

Writ  of  error  to  the  Court  of  Chancery  for  Montgomery. 

In  June,  1842,  the  complainant  filed  his  bill,  stating,  that  Atkins 
McLemore  and  Anderson  W.  Mosely,  in  the  circuit  court  of 
Montgomery,  recovered  a  judgment  against  John  W.  T.  Reid, 
for  the  sum  of  twenty-seven  hundred  and  eighty-seven  dollars  and 
sixty-four  cents,  and  costs;  that  the  defendant  in  the  judgment,  to- 
gether with  the  complainant  and  Edward  Hanrick  as  his  sure- 
ties, executed  a  bond;  conditioned  for  the  prosecution  of  a  writ  of 
error  to  the  June  term  of  the  supreme  court,  holdenin  1841;  and 
the  judgment  of  the  circuit  court  was  affirmed  against  Reid  and 
his  sureties. 

It  is  further  stated,  that  upon  the  affirmed  judgment,  an  exe- 
cution issued  against  Reid,  Hanrick  and  complainant,  and  Reid 
made  an  arrangement  with  \Vm.  Devon,  in  which  John  Knox 
and  Thomas  Brown  are  equally  interested,  as  complainant  is  in- 
formed and  believes;  by  that  arrangement,  Devon  agreed  to  pay 
the  amount  due  on  the  execution,  to  McLemore  and  Moseley, 
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take  an  assignment  of  the  judgment  and  execution,  and  allaw 
Reid  sixty  days,  within  which  to  pay  the  same,  the  latter  agree* 
ing  to  pay  to  Devon  for  such  indulgence,  one  or  two  hundred  dol- 
lars in  addition  to  the  legal  rate  of  interest — ^all  which,  it  is  alleg- 
ed, was  without  the  knowledge  or  consent  of  the  complainant. — 
It  is  then  charged,  that  Devon,  under  this  arrangement,  paid  to 
the  plaintiffs  in  the  judgment,  the  amount  due  thereon,  received 
an  assignment  of  the  same,  and  directed  the  execution  to  be  re- 
turned, stayed  hy  his  order. 

The  complainant  then  alleges,  that  after  the  expiration  of  the 
sixty  days,  an  alias  execution  issued  upon  the  judgment  against 
Reid,  Hanrick  and  the  complainant,  and  another  agreement  was 
then  made  between  Reid  and  Devon  (Brown  and  Knox  being 
equally  interested  therein)  by  which  the  latter  agreed  to  give  Reid 
further  indulgence  u|X)n  the  execution;  but  for  what  time,  is  un- 
known to  the  complainant.  In  consideration  of  this  latter  indul- 
gence, Reid  agreed  to  pay  Devon  at  the  rate  of  two  and  a  half 
per  cent  per  month,  on  the  amount  of  the  execntion;  and  in  pur- 
suance of  such  agreement,  the  execution  was  returned  stayed  by 
the  latter — all  which  was  without  the  knowledge  or  consent  of 
the  complainant. 

It  is  alleged  that  Hanrick  and  Reid  are  insolvent,  and  that  the 
former  refuses  to  join  with  the  complainant  in  this  suit:  Further, 
that  Devon  alone,  or  in  conjunction  with  Knox  and  Brown,  have 
caused  another  execution  to  is.sue,  which  they  are  about  to  levy 
on,  and  collect  by  a  sale  of  the  complainant's  property.  The 
bill  prays  an  ifijunction  so  far  as  the  complainant's  property  is 
concerned,  against  any  execution  issued  upon  the  judgment  a- 
gainst  Reid,  Hanrick  and  the  complainant,  that  subpoenas  may 
issue  for  McLemore,  Moscly,  Reid,  Hanrick,  Devon,  Knox  and 
Brown;  and  that  such  relief  as  is  proper  may  be  granted. 

The  defendant  Devon,  in  his  answer,  admits  the  recovery  of  a 
judgment  by  McLemore  and  Mosely  against  Reid;  the  prosecu- 
tion of  a  writ  of  error  by  the  latter,  and  the  affirmance  of  judg- 
ment against  him,  and  Hanrick  and  the  complainant  as  his  sure- 
ties; and  that  he  did  on  the  behalf  of  himself  and  his  co-defend- 
ants, Knox  and  Brown,  make  the  arrangement  with  Reid  Iffpay 
the  judgment,  and  allow  him  sixty  days  to  satisfy  the  execution; 
for  which  Reid  paid  him  the  sum  of  three  hundred  and  forty-two 
dollars  and  twenty  cents.     He  positively  denies  that  the  arrange- 
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ment  was  made  without  the  knowledge  and  consent  of  the  com- 
plainant; but  affirms  the  reverse  to  be  true.  He  admits  that  the 
judgment  was  assigned  to  his  co-defendant,  Brown,  but  denies 
that  he  ever  made  any  other  agreement  by  which  execution  was 
suspended,  than  as  above  stated.  It  is  stated,  that  after  or  about 
the  time  an  alias  execution  issued,  N.  E.  Bensen,  trustee,  in  a 
deed  executed  by  Reid  to  secure  the  debts  and  liabilities  of  the 
latter,  advertised  some  of  the  property  embraced  therein,  to  h& 
sold  on  the  14th  of  February,  1842;  on  that  day  the  trustee  wish-' 
ed  to  postpone  the  sale,  with  the  view  of  obtaining  a  better  price, 
and  this  defendant,  for  himself  and  Knox,  signed  a  paper  request- 
ing the  sheriff  to  stay  proceedings  for  the  present,  on  the  execu- 
tion against  Reid  and  hi^  sureties.  This  instruction  was  given 
without  any  consideration,  which  would  have  prevented  him  from 
pressing  the  execution  at  any  time.  The  defendant  admits,  that 
another  execution  has  issued  on  the  judgment,  that  Reid  and  Han- 
rlck  are  both  insolvent,  and  avers  that  the  former  was,  at  the 
time  the  judgment  was  assigned.  He  concludes  his  answer  by 
demurring  generally  to  the  bill. 

The  answers  of  Knox  and  Brown,  are  substantially  the  sanrie 
as  Devon's,  save  only  that  they  answer  to  a  great  extent,  upon 
information  derived  from  others,  and  their  own  belief 

Mosely  answered  the  bill,  admitting  the  assignment  of  the 
judgment,  but  declaring  his  ignorance  of  the  matters  alleged, 
which  affect  his  co-defendants.  Hanrick  denies  all  knowledge 
of  the  several  matters  in  controversy,  &c. 

The  depositions  of  several  witnesses,  as  well  as  other  testimo^ 
ny,  appear  in  the  record.  These,  with  the  exception  of  Reid, 
show  the  recovery  of  the  judgment  as  stated  ih  the  bill,  its  affirm- 
ance by  the  supreme  court  against  Reid,  Hanrick  and  the  com- 
plainant; and  that  an  e^iecution  issued  against  them,  which  the 
former,  by  an  arrangement  with  Devon,  as  stated  in  the  answer 
of  the  latter,  caused  to  be  stayed.  It  is  further  shown,  that  De- 
von, Knox  and  Brown,  with  other  judgment  creditors  of  Reid, 
caused  an  alias  execution,  which  issued  on  the  judgment  in  ques- 
tion, to  be  stayed,  and  for  that  purpose,  gave  an  order  to  the 
sherTff  on  the  14th  February,  1842.  But  it  is  not  shown  by  any 
evidence,  that  the  complainant  did  or  did  not,  assent  to  the  indul- 
gence that  was  given  to  Reid. 

The  deposition  of  Reid,  was  taken  at  the  instance  of  the  com- 
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plainant,  although  Devon,  Knox  and  Brown,  objected  to  it,  on 
the  ground  that  he  was  a  party  to  the  suit.  Witness  denies  that 
he  is  a  party,  and  insists  that  his  interest  in  the  event  of  the  cause, 
as  between  the  complainant  and  the  three  defendants  last  named, 
is  balanced.  He  states  that  about  the  period  the  first  indulgence 
expired,  viz;  about  the  13th  January,  1842,  the  execution  was 
stayed  for  the  further  term  of  sixty  days,  for  which  he  has  paid 
Devon  the  same  sum  paid  for  the  previous  stay;  the  aggregate 
of  which  several  sums  amount  to  #684  40,  which  was  deducted 
from  the  proceeds  of  witness'  cotton  crop.  No  consideration  was 
paid  for  the  order  given  to  the  sheriff  on  the  14th  of  February, 
1842. 

It  appears  from  the  evidence,  that  Reid  had  not  property 
which  could  be  sold  under  execution  after  February,  1841. 

The  chancellor  was  of  opinion  that  the  allegation  in  the  bill, 
that  the  indulgence  given  to  Reid,  was  without  the  complainant's 
knowledge  or  consent,  was  material,  and  such  as  the  defendants 
were  bound  to  answer;  and  that  the  answers  of  Devon,  Knox 
and  Brown,  were  conclusive  upon  the  point,  as  they  were  not 
disproved  by  the  evidence  in  the  cause.  Further,  although  the 
complainant  was  a  surety  in  the  bond  for  a  writ  of  error,  yet, 
after  the  judgment  was  affirmed  against  him,  he  became  a  prin- 
cipal, and  a  contract  with  Reid,  by  which  the  latter  obtained  a 
longer  time  than  the  law  allowed  to  satisfy  the  judgment,  would 
not  discharge  him;  that  if  the  complainant  had  satisfied  the  judg- 
ment, it  would  be  extinguished,  and  he  could  not  consequently  en- 
force it,  in  order  to  reimburse  himself.  The  chancellor  then 
concluded,  1.  That  the  bill  does  not  contain  sufficient  matter  to 
warrant  the  interference  of  equity.  2.  Conceding  that  the  case 
could  be  entertained,  it  was  not  made  out  by  proof.  It  was, 
therefore,  adjudged  and  decreed,  that  the  bill  be  dismissed  with 
costs. 

T.  Wn^LiAMs,  for  the  plaintiff  in  error.  The  relation  of  princi^ 
pal  and  surety,  continues  as  well  after  as  before  judgment.  [Clay's 
Dig.  206,  ^  23;  3.  J.  J.  Marsh.  Rep.  526;  2  Am.  Eq.  Dig.  403, 
§  16;  3.  Bibb's  Rep.  407;  10  Johns.  Rep.  587;  5  H.  &  Johns. 
Rep.  234;  1  Dess.  Rep.  214;  3  Leigh's  Rep.  272;  1  Hill's  N.  Y. 
Rep.  652;  3  Munf.  Rep.  417;  4  H.  &  Munf.  Rep.  436;  Rice's 
Eq.  Rep.  28a-4;  2  Stew't  Rep.  63;  3  id.  14;  8  Serg't  &  R.  Rep. 
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452;  1  Dess.  Rep.  409;  1  Penn.  Rep.  149,  240;  7  J.  J.  Marsh, 
Rep.  580;  5  Ohio  Rep.  212;  3,  Ala.  Rep.  N.  S.  339.] 

A  surety  who  pays  a  judgment, is  entitled  in  equity  to  have  it  as- 
signed to  him,  and  if  the  creditor  places  himself  in  a  situation,  that 
he  cannot  make  the  assignment,  the  surety  must  be  discharged. 
[2  Vernon's  Rep.  608:  3  Wheat.  Rep.  520;  4  J.  J.  Marsh.  Rep. 
440;  17  Johns.  Rep.  390-4;  10  Yerger's  Rep.  310;  4  Leigh's 
Rep.  625;  1  Stew'tRep.  262;  1  Story's  Eq.  477-8-480-1.] 

The  statement  in  the  bill,  that  the  agreement  to  indulge  Reid, 
was  without  the  knowledge  and  consent  of  the  complainant,  w'as 
an  immaterial  averment  which  need  not  have  been  proved;  the 
answer  of  Devon,  denying  this  allegation  and  asserting  that  the 
reverse  was  true,  is  not  evidence,  because  not  responsive  to  a 
material  allegation.  [6  Porter's  Rep.  182-3;  2  Ala.  Rep.  215-6; 
Story's  Eq.  Plead.  514,435;  Gresley's  Eq.  Ev.  288-9;  2  Phil.  Ev. 
477,  490-1;  1  Munf.  Rep.  373;  1  Johns.  Rep.  587;  1  Wash.  Rep, 
224;  3  Dana's  Rep.  498;  Hardin's  Rep.  538;  6  Yerger's  Rep. 
113;  2  Johns.  Ch.  Rep.  92-3,  and  note;  1  H.  &  Gill.  Rep.  11; 
3Monr.  Rep.  367;  3  Cond.  Eng.  Ch.  Rep.  335-9.]  ' 

The  answer  of  Knox  is  defeetive,  in  not  setting  out  the  facts 
from  which  it  may  be  inferred,  that  the  complainant  was  inform- 
ed of,  or  consented  to  the  arrangement.  In  affirming  that  the 
complainant  had  notice,  &c.  the  answer  goes  beyond  the  allega- 
tion. [4  Stew't  &  P.  Rep.  415;  1  Beatty's  Ch.  Rep.  277;  1  Moll. 
Rep.  359;  Story's  Eq.  Plead.  32,  653;  3  Cond.  Eng.  Ch.  Rep. 
339;  4  id.  327;  2  Ball.  &  B.  Rep.  385.]  The  bill  does  not  assert 
that  the  complainant's  want  of  notice,  was  a  matter  about  which 
the  defendants  were  informed. 

Devon's  answer  is  not  evidence  for  Knox  and  Brown; — if  his 
'testimony  was  material,  they  should  have  taken  his  deposition. — 
As  it  respects  the  answers  of  Knox  and  Brown,  they  do  not  state 
facts  from  their  own  knowledge,  and  they  will  be  oveibalanced 
by  the  testimony  of  a  single  witness.  [1  Bibb's  Rep.  200;  4  id. 
358;  1  Dana's  Rep.  474;  1  Paige's  Rep.  209;  5  Munf.  Rep.  183; 
-  4  J.  J.  Marsh.  Rep.  213;  4  S.  &  P.  Rep.  410.] 

N.  Harris,  for  the  defendants. — The  affirmance  of  the  judg* 
ment  by  the  supreme  court  against  Reid,  Hanrick  and  the  com- 
plainants, destroyed  the  relation  of  principal  and  surety,  and 
made  them  all  prmcipals.  [18  Eng.  C.  L.  Rep.  273;  1  Story's 
Eq.  477,  and  cases  cited  in  note  3;  5  Johns.  Ch.  Rep.  305;  3 
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Wheat.  Rep.  520;  2  Bailey's  Rep.  551;  2  Der.  Rep.  341;  4  id. 
351,  529;  2  Iredell's  Rep.  216;  4  Harrison's  Rep.  112;  3  Ala. 
Rep.  310.]  The  law  is  the  same,  whether  the  party  is  a  surety, 
technically  so  culled,  or  merely  an  indorser.  [Theobald  on  Prin. 
and  Surety.  125;  4  Wend.  Rep.  .560;  8  Porter's  Rep.  371.] 

Devon  was  bound  to  answer  the  allegation,  that  Rcid  was 
indulged  without  the  complainant's  knowledge — he  has  denied  it 
positively,  and  to  entitle  the  complainant  to  a  decree  in  his  favor, 
he  must  disprove  the  denial.  The  answers  of  Knox  and  Brown, 
are  made  upon  information  and  belief,  and  this  is  sufficient  to 
t-hrow  upon  the  complainant  the  burthen  of  sustaining  his  bill. — 
[4  Johns.  Ch.  Rep.  65;  4  Paige's  Rep.  308;  4  Ala.  Rep.  60;  1 
Cow.  Rep.  712;  2  Conn.  Rep.  11  Wend.  Rep.  343;  Harper's  Eq. 
Rep.  197,  2  Stew't  Rep.  301;  7  Ves.  Kep.  587;  1  Wend.  Rep. 
583;  3  id.  552;  6  id.  22, 30;  3  Ala.  Rep.  458.]  The  second  indul- 
gence to  Reid,  was  without  consideration,  and  the  sureties  can- 
not avail  themselves  of  it  as  a  discharge.     [12  Wheat.  Rep.  554.] 

The  evidence  in  the  cause,  so  far  from  disproving  the  answers, 
tends  strongly  to  sustain  them. 

COLLIER,  C.  J. — The  material  questions  arising  in  this  caae, 
may  be  thus  stated:  1.  Dues  the  relation  of  principal  and  surety 
cease  upon  the  i-ecovery  of  a  jijdgment  against  them,  so  as  to  pre- 
vent the  latter  from  insisting  U()on  his  discharge  in  consequence 
of  an  indulgence  given  to  the  former  witlwut  his  consent,  under  a 
contract  with  the  creditor?  2.  Where  the  bill  filed  by  a  surety 
states,  that  the  creditor  suspende<l  execution  upon  his  judgment, 
under  a  contract  with  his  p-incipal,  without  the  sureties'  know- 
ledge or  consent;  and  the  answer  denies  that  the  indulgence  was 
given  without  the  complainant's  knowledge  or  consent;  and  af- 
firms  the  reverse  to  be  true,  on  whom  does  the  omis  lie  of  prov- 
ing the  sureties'  assent  to  the  agreement? 

1.  In  Lenox  v.  Prout,  [3  Wheat.  Rep.  520,]  it  was  determin- 
ed, that  where  a  judgment  has  been  recovered  against  the  ma- 
ker and  indorser  of  a  promissory  note,  the  plaintiff  may  counter- 
mand execution,  against  the  former,  without  exonerating  the  lat- 
ter from  liability.  "And  the  reason,"  say  the  court,  "is  obvious; 
for,  by  the  judgment,  they  have  both  become,  principal  debtors, 
and  if  the  indorser  suffers  any  injury  by  the  negligence  of  the 
Judgment  creditor,  it  is  clearly  his  own  fault,  it  being  his  duty  to 
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pay  the  money,  in  which  case  he  may  take  under  his  own  direc- 
tion, the  judgment  obtained  against  the  maker."  [See,  also,  18 
Eng.  C.  h.  Rep.  273.]  So  in  Bay  v.  Talhnadge,  [5  Johns.  Ch. 
Rep.  305,]  it  was  decided,  that  after  judgment  against  bail,  their 
character  of  surety  is  at  an  end,  and  they  cannot  claim  any  ad- 
vantage of  the  creditor,  on  the  ground  of  a  want  of  due  diligence 
in  prosecuting  the  principal  debtor,  or  giving  him  indulgence  upon 
a  valid  consideration.  We  might  add  other  citations  in  accord- 
ance with  those  made,  but  this  is  entirely  unnecessary,  as  will  be 
peen  from  the  view  we  take  of  the  case. 

In  The  Commonwealth  v.  Millers  Adm'rs,  [8  Serg't  &  R. 
Rep.  452,]  the  court  said,  "there  is  no  clearer  rule  in  equity,  than 
that  where  the  creditor  has  the  means  of  satisfaction  in  his  hands, 
and  chooses  not  to  retain  it,  but  suffers  it  to  pass  into  the  hands 
of  the  principal,  the  surety  can  never  be  called  on,"  Again: 
"But  it  is  said,  the  distinction  between  principal  and  surety  ceases 
after  judgment  bas  been  obtained  on  the  original  security,  and 
that  as  to  subsequent  transactions,  equity  views  them  with  equal 
favor.  If  that  be  so,  I  am  ignorant  of  any  authority  that  bears  it 
out;  and  on  the  ground  of  reason,  it  certainly  cannot  be  support- 
ed. The  distinction  is  carried  throughout."  So  it  has  been  held, 
that  a  stay  of  execution  by  a  creditor,  after  a  levy  of  it  on  the 
property  of  the  principal  will  exonerate  the  surety,  ifthe  lien  re- 
sulting from  the  levy  be  extinguished,  and  the  surety  did  not  ap- 
prove of  the  indulgence.  And  further,  that  the  discharge  of  the 
surety  is  not  less  complete,  though  the  property  levied  on  was 
insufficient  to  discharge  the  whole  debt.  [Sneed  v.  White,  3  J, 
J.  Marsh.  R.  526.] 

The  indulgence  of  the  principal  to  the  prejudice  of  the  surety, 
by  one  of  several  equitable  proprietors  of  an  execution,  it  seems 
would  operate  a  release  of  the  surety,  to  tiie  extent  of  the  inter- 
est of  the  paity  indulging,  [Givens  v.  Briscoe,  3  J.  J.  Marsh. 
Rep.  534.]  And  it  has  been  also  determined,  that  the  stay,  by 
the  creditor,  of  an  execution  levied  on  the  property  of  the  princi- 
pal debtor,  without  the  privity  or  consent  of  the  surety,  will  dis- 
charge the  latter.  [Jones  v.  Bullock,  3  Bibb's  Rep.  467.  See, 
filso,  Solomon  v.  Gregory,  4  Harrison's  Rep.  112.] 

InComegy's  and  Pershouse  v.  Booth  and  Bell,  [3  Stew't  Rep. 
14,]  no  distinction  was  attempted  to  be  made  between  the  rights; 
pf  a  surety,  before  and  after  a  judgment  against  the  principal  and 
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himself;  and%i  that  case,  the  surety  was  released,  because  time 
was  given  to  the  principal  after  a  judgment  had  been  rendered 
upon  the  original  security.  In  fact,  it  has  been  the  understand- 
ing, both  of  the  bench  and  the  bar  in  tliis  State,  (as  indicated  by 
several  adjudged  cases,)  that  the  relation  of  the  parties  continues 
as  it  was  in  its  inception,  notwithstanding  the  recovery  of  a  judg- 
ment. Such  would  appear  to  be  the  conclusiop  of  reason,  and 
we  beIie\Te  is  well  sustained  by  authority.  It  may  be  also  re- 
marked, that  the  legislature  seem  to  recognize  this  to  be  the  rule 
of  law,  for  the  act  of  1811,  "to  empower  securities  to  recover 
damages  in  a  summary  way,"  enacts  that,  "when  an  execution 
may  issue  against  any  principal  and  security,  on  any  bill,  bond, 
note,  or  other  instrument,  the  sherifl*,  or  other  officer,  shall  levy 
on  the  property  of  the  principal  first,  if  he  has  any  property  in 
the  county  where  the  security  resides,  (kc."  [Clay's  Digest, 
20G,  §  23.] 

2.  It  is  conceded,  that  an  affirmative  allegation  in  an  answer 
irresponsive  to  the  bill,  but  in  avoidance  of  some  statement,  can- 
not be  regarded  as  evidence  for  the  defendant.  But  it  is  insisted, 
that  as  the  complainant  has  negatively  averred  his  ignorance  of 
the  agreement  between  Devon  and  Reid,  by  which  time  was  giv- 
en to  the  latter,  and  has  denied  that  he  assented  to  it,  the  answer 
of  Devon  in  affirming  the  reverse  to  be  true,  is  responsive  to  the 
bill,  and  unless  disproved  according  to  the  rule  recognized  in 
chancery,  must  prevail.  The  justness  of  this  conclusion  must  de- 
pend upon  the  fact,  whether  the  complainant's  case  could  be  aid- 
ed by  any  answer  that  could  be  made  to  the  allegation.  Mr 
Justice  Story  says,  "one  test  of  materiality,  is  to  ascertain  wheth- 
er, if  the  defendant  should  answer  in  the  affirmative,  the  admis- 
sion would  be  of  any  use  to  the  plaintiff  in  the  cause,  either  to  as- 
sist his  equity,  or  to  advance  his  claim  to  relief.  If  it  would,  it 
must  be  answered,  for  it  is  material;  if  not,  it  is  immaterial,  and 
need  not  be  answered."  [Stoiy's  Eq.  Plead.  655.]  Again,  says 
the  learned  author,  "every  bill  presents  a  statement  of  facts,  and  a 
claim  of  right  on  the  part  of  the  plaintiff,  in  regard  to  which,  he 
seeks  relief;  and  it  further  seeks  a  discovery  from  the  defendant, 
in  order  to  establish  or  aid  in  the  proof  of  such  facts  and  claim  of 
the  plaintiff.  Now  to  such  discovery,  at  least  so  far  as  the  facts 
and  claim  constituting  the  plaintiff's  case  are  concerned,  he  has 
an  unquestionable  right    The  rule  has  been  laid  down  by  a  very 
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able  writer  in  the  following  terms.  "It  is  the  riglrt  as  a  general 
rule  of  the  plaintifFin  equity  (as  wc  have  seen)  to  examine  the  de- 
fendant upon  oath,  as  to  all  matters  of  fact,  which  being  well 
pleaded  in  the  bill,  arc  material  to  the  proof  of  the  plaintiff's  case, 
and  which  the  defendant  does  not  by  his  form  of  pleading,  ad- 
mit."    [Id.  514,  435.] 

It  would  not  lie  a  good  plea  for  a  surety  sued  at  law,  to  allege 
that  the  creditor  under  a  contract  with  the  principal  debtor,  had 
extended  the  day  of  payment;  but  it  should  go  farther,  and  aver 
that  the  indulgence  was  given  without  the  consent  of  the  defend- 
ant. This  point  was  expressly  so  adjudged  in  the  Bank  of  Steu- 
benville  v.  Carroll's  adm'rs,  [5  Ohio  Rep.  207.]  And  as  both 
facts  must  concur  in  order  to  pei-fect  the  defence,  it  would  seem 
to  be  unquestionable  upon  principle,  that  the  plea  should  be  suffi- 
ciently broad  to  embrace  them  in  its  allegations. 

Now,  although  it  is  a  genera]  rule  that  the  allegata  diTiA probata 
must  correspond,  and  that  a  party  need  not  allege  more  than  he 
is  bound  to  prove;  yet  the  rule  is  not  of  universal  application. — 
Sometimes  a  party  is  required  to  negative  the  existence  of  a  fact, 
the  onus  of  proving  which,  rests  upon  his  adversary.  And  such 
is  the  case  where  the  surety  sets  up  as  a  defence,  an  extension  of 
the  time  of  payment  by  the  creditor,  to  his  principal.  The  case 
of  Everett,  a  al  v.  The  United  States,  [6  Porter's  Rep.  1G6,] 
maintains,  that  where  the  surety  proves  that  time  was  giyen  to 
the  principal,  it  is  incumbent  upon  the  creditor  to  show,  that  the 
former  assented  to  it;  and  that  such  an  inference  cannot  be  indulg- 
ed in  the  absence  of  proof  And  that,  such  is  the  law,  is  the  clear 
deduction  both  from  principle  and  authority.  The  party  aver- 
ring the  non-existence  of  a  fact  will  not  as  we  have  seen,  be  al- 
ways bound  to  support  the  allegation  by  evidence — in  fact,  the 
difficulty  of  establishing  a  negative,  will  sometimes  relieve  him 
from  the  necessity;  and  in  other  cases,  the  justice  of  requiring  the 
opposite  party  to  show  the  affirmative,  if  it  be  true,  will  throw 
the  onus  upon  him.  [2  Phil.  Ev.  C.  &  H's  notes,  483-4-5-6-7; 
The  State  v.  Gaus,  9  Porter's  Rep.  633;  Blann  v.  Beal,  5 
Ala.  Rep.] 

Now,  if  it  is  necessary  to  allege  in  a  plea  at  law,  that  the  sure- 
ty did  not  consent  that  the  principal  should  be  indulged,  it  must 
be  equally  essential  to  a  bill  where  the  surety  seeks  relief  in  equi- 
ty to  make  such  an  allegation.     But  this  averment  is  necessary, 
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only  to  prevent  u  demurrer  from  being  successfully  interposed; 
and  when  the  surety  has  proved  that  time  was  given  to  the  prin- 
cipal, it  is  (as  at  law)  incumbent  upon  the  creditor  to  show  that 
the  former  assented  to  it 

The  defendant,  Devon,  need  not  have  answered  the  negative 
averment  of  the  bill,  and  his  answer  cannot,  in  this  respect,  be 
received  as  evidence  against  the  complainant;  because,  if  he  had 
answered  in  the  affirmative,  the  admissien  would  not  have  been 
of  any  use  to  the  plaintiff,  "either  to  assist  his  equity,  or  to  advance 
his  claim  to  relief,"  or  in  any  manner  material  to  the  proof  of  his 
case — though  it  may  have  estopped  the  defendant. 

The  case  of  the  Branch  Bank  at  Huntsville  v.  Marshall,  et  al. 
[4  Ala.  Rep.  CO.]  is  notanalagous  in  principal  with  the  case  be- 
fore us.  There,  the  b;ll  perhaps  stated  more  than  was  necessa- 
ry to  give  the  court  jurisdiction,  or  to  present  the  complainant's 
case  fairly;  yet,  the  unnecessary  allegation  was  pertinent,  and  so 
stated  as  to  make  it  a  material  part  of  the  plaintiff's  case.  Its  ad- 
mission by  the  defendants  would  have  relieved  the  complainant 
from  what,  by  the  frame  of  its  bill,  it  had  undertaken  to  prove — 
in  fact,  it  was  an  allegation  that  required  an  answer. 

Our  opinion  upon  both  the  points  inaab,  is,  that  the  chancellor 
erred;  the  decree  of  the  court  of  chancery  is  consequently  re- 
versed, and  althougfi,  perhaps,  a  final  decree  might  be  here  ren- 
dered, we  think  it  tiie  sal'er  course,  and  accordingly,  direct  that 
the  cause  be  remanded. 


LANGDON  V.  LOCKETT. 


1.  The  ref^isterofacourtof  chancery  is  subject  to  garnishee  process,  with  respect 
to  a  surplus  remaining  in  his  hands  belonging  to  the  defendant  in  chancery, 
after  saleuf  property  to  satisfy  a  mortgage  decree,  although  the  Fale  has  not 
been  confirmed,  and  although  he  is  described  by  the  decree  tu  report  bisdoingd 
at  the  next  term  of  the  chancery  court. 

Writ  of  error  to  the  Circuit  Court  of  Perry. 
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Garnishee  process  against  Lockett,  as  the  debtor  of  the  Madi* 
son  College,  against  which  the  Langdons  had  obtained  a  judg- 
ment. 

The  garnishee  answered,  that  at  a  term  of  the  chanchety 
court  for  the  20th  district,  held  on  the  3d  Monday  of  June.  1843, 
he,  as  register  and  master  of  the  said  court,  was  ordered  to  sell 
the  lands  of  Madison  College,  for  the  purpose  of  paying  one 
Brumby,  administrator  of  Wallace,  the  amount  decreed  by  that 
court  on  a  mortgage;  and  to  report  to  the  then  next  term,  to  be 
held  on  the  3d  Monday  of  June,  1844.  The  amount  remaining 
in  his  hands  after  paying  Brumby  the  amount  of  the  decree  and 
costs,  was  $143  70.  A  bill  was  filed  on  the  27th  November, 
1843,  in  the  office  of  the  register  of  that  court,  praying  an  appro- 
priation of  the  money  so  remaining  in  the  garnishee's  hands,  to 
another  and  different  person.  On  this  answer,  the  court  render- 
ed a  judgment,  discharging  the  garnishee,  and  this  is  now  assign- 
ed as  error.    ' 

Graham,  for  the  plaintiffs  in  error— insisted  that  the  garnishee 
was  not  within  the  decisions,  that  an  officer  of  court  cannot  be 
garnisheed,  inasmuch  as  he  held  the  overplus  as  money  of  the 
defendant  in  execution;  and  might  at  any  time  be  sued  for  it  by 
the  corporation.  [2  Ala.  Rep.  253;  3  ib.  312;  4  Porter,  167? 
Clay's  Digest,  304;  1  McMullen,  92;  5  Mass.  271j  2  L.  &  P.  15; 
13Perters,  151.] 

Davis,  contra — argued  that  the  reason  of  all  the  decisions  is^ 
that  an  officer  of  court  is  not  permitted  to  be  drawn  into  another 
forum,  to  contest  any  matter  respecting  money  collected  by  himj 
and  that  reason  applies  equally  to  the  matter  of  a  residium.  Un- 
til the  action  of  the  chancery  court,  it  is  impossible  to  say  wheth- 
er the  money,  in  the  hands  of  this  garnishee,  belongs  to  the  de- 
fendant in  execution,  or  to  the  purchaser,  inasmuch  as  the  sal6 
Joe  set  aside.  • 


^DTHWAITE,  J.— We  have  several  times  had  before 
usjthe  (juestion  here,  for  individuals  connected  as  officers  with 
courts  of  justice,  are  liable  to  process  of  garnishment  from  other 
courts.  Thus  we  have  held  that  a  sheriff  cannot  be  garnisheed 
for  monies  collected,  at  the  suit  of  a  creditor  of  the  plaintiff  ia 
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execution.  [Zurcher^v.  Mngee,  2  Ala.  Rep.  258.)  Also,  that 
an  attorney  or  justice  of  the  peace,  having  collected  money  in 
their  respective  cliaiacters,  may  begarnishecd.  [Mann  v.  Bu- 
ford,  3  ib.  312;  Clark  v.  Buggs  at  this  term  ]  It  is  argued  by  the 
counsel  lor  the  defendant  in  error,  that  an  officer  of  one  court  can- 
not be  called  before  another  to  contest  any  matter  respecting 
money  collected  under  legal  authority.  This  is  unquestionable, 
when  from  the  nature  of  the  case,  or  from  the  circumstances  at- 
tending it,  the  money  can  be  drawn  into  litigation  in  the  court 
from  whence  the  process  issued;  but  it  does  not  apply  to  those 
cases  where  there  t;an  be  no  litigation  of  that  nature.  The  inves- 
tigation which  may  be  had  into  the  correctness  of  a  sale,  is  not 
in  any  sense  a  contest  with  respect  to  the  money  or  the  right  to  it 
Every  court  possesses  the  inherent  power  to  prevent  abuse  of  its 
own  process,  by  sett  ng  aside  fraudulent  or  even  oppressive  sales. 
[Moore  v.  Mobile  Cotton  Press,  9  Porter,  679.]  But  this  does 
not  divest  the  right  of  the  defendant  in  execution  to  the  excess  of 
money  arising  from  ihe  «ale  of  his  property,  alter  satisfying  tlie 
process.  The  question  may  be  undetermined,  whether  the  sale 
is  valid  or  invalid,  yet  the  money  is  prima  facie  due  to  the  de- 
fendant in  execution,  in  the  same  manner  as  it  is  upon  an  express 
promise  to  pay;  and  this  prima  facie  right  is  subject,  in  our 
opinion,  to  the  process  of  garnishment.  This  is  the  effect  of  the 
decision  in  Day  v.  Becher,  fl  McMullen,  92,]  and  also  in  Wat» 
son  V.  Todd,  [5  Mass,  271;]  in  which  latter  the  marshall  of  the 
United  States  was  held  liable  to  trustee  process,  for  a  balance 
remaining  in  hands  after  satisfying  the  process  held  by  him 
against  the  goods  of  the  common  debtor. 

There  is  a  strong  reason  why  the  process  should  be  efTectuai 
in  a  case  like  this,  because  the  debtor  may,  at  any  time  after  the 
sale,  demand  and  secure  the  money  from  the  officer;  and  if  it 
could  not  be  attached,  suitors  would  be  entirely  remediless. — 
On  the  other  hand,  no  injury  can  arise  to  the  officer,  for  it  is  in  his 
power  at  all  times,  to  pray  the  court  before  which  the  process  of 
garnishment  is  returnable,  to  suspend  its  action  until  any  question 
respecting  the  regularity  of  the  sale,  is  determined.  In  the  pre- 
sent case,  no  objection  of  this  nature  is  interposed,  and  we  must 
intend  that  no  just  cause  for  exception  existed. 

Our  conclusion  is,  that  the  judgment  is  erroneous,  and  there- 
fore, it  is  reversed  and  remanded. 

92 
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LANGlDON  V,  STEPHENS. 

\.  A  widow  istaot  dowable  as  a  matter  of  rjcrht,  of  thn  entire  dwelling-house,  out- 
houses,  &.C.  in  wiiich  Iter  husband  usually  dwell,  Sec,  but  to  such  pari  thereof 
-as  corresponds  with  her  dower  interest  in  the  lands.  If  the  estate  be  solvent, 
•and  it  will  not  be  unjust  to  the  heirs,  she  may  insist  on  the  entire  dwelling.. 
bouse,  out  houses,  &c.,  as  being  assigned  as  part  of  her  dower,  in  lieu  of  a  cor- 
responding portion  of  her  dower  in  the  land^,  equal  in  value  to  the  portion  of 
the  dwelling-house,  of  which  she  is  not  dowable  as  a  matter  of  right. 

Error  to  the  Circuit  Court  of  Perry. 

Petition  for  dower  by  the  defendant  in  error.  From  the  facts 
agreed,  it  appears  that  the  husband  of  the  petitioner  was  seized 
of  a  house  and  lot  in  the  town  of  Marion,-  in  which  he  died. — 
That  previous  thereto  he  had  executed  a  deed  of  mortgage  on 
the  property  with  a  power  -of  sale,  but  that  the  widow  had  not 
relinquished  her  dower  therein.  That  after  the  death  of  the 
husband,  the  plaintiff  in  error  purchased  the  property  at  the  sale 
under  the  mortgage.  That  the  estate  is  insolvent,  and  that  a  di- 
vision of  the  prennises,  so  as  to  give  the  widow  one-third  part 
thereof,  including  the  dwelling  house  and  out  houses,  would  make 
the  dower  greatly  more  than  one-third  part  of  the  value  thereof, 
and  leave  the  rest  of  but  little  or  no  value. 

Thereupon,  the  court  appomted  five  commissioners,  who  as- 
signed to  the  widow  one-third  part  of  the  lot  by  quantity,  in- 
cluding the  dwelling  house,  out-houses,  &c.;  which  was  confirm- 
ed by  the  couit.  From  this  judgment,  this  writ  is  now  prose- 
cuted. 

The  assignment  of  error  is,  the  confirmation  of  the  report  of 
the  commissioners. 

A.  Graham,  for  plaintiff  in  error. 
Davis,  contra. 

ORMOND,  J. — This  question  depends  upon  the  proper  con- 
struction of  the  several  acts  on  the  subject.  The  act  of  1812, 
[Clay's  Dig.  172,]  provides  that  tlie  widow  shall  be  endowed  of 
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one-third  part  of  the  lands,  tenements  and  hereditaments  of  which 
her  husband  died  seized;  "in  which  third  part,  shall  be  compre- 
hended the  dwelling  house  in  which  her  husband  shall  have  been 
accustomed  most  generally  to  dwell  next  before  his  death, toge- 
ther with  the  out-houses,  offices,  buildings,  <fec.:  provided,  that 
if  it  shall  appear  to  the  judge  of  the  court  to  whom  application  is 
made,  that  the  whole  of  said  dwelling  house,  out-houses,  &c.,  can- 
not be  applied  to  the  use  of  the  widow  without  manifest  injustice 
to  the  children  or  other  heirs,  then  and  in  that  case,  such  widow 
shall  be  entitled  only  to  such  part  as  the  court  may  deem  reason- 
able and  just."  A  subsequent  part  of  the  act  declares  that  the 
allotment  of  the  dower  shall  be  according  to  "quantity  and  qual- 
ity." 

At  common  law,  the  widow  was  endowed  of  the  third  part  of 
the  land  and  tenements  of  her  husband;  and  was  entitled  to  her  dower 
in  the  capital  messuage,  unless  it  was  a  castle  for  the  defence  of 
the  realm,  and  by  a  provision  in  magna  charta,  was  entitled  to 
remain  forty  days  in  the  dwelling  house,  within  which  time  dow- 
er was  to  be  assigned  her,  which  is  called  the  widow's  quarantine^ 
[1  Coke  Litt.  581,  32  b.]     The  statute  of  this  State  has  material- 
ly changed  the  common  law  mode  of  procedure  by  which  the 
widow  is  to  obtain  her  dower,  if  not  voluntarily  assigned  her  by 
the  heir;  but  it  has  not  changed  the  common  law  as  to  the  por- 
tion of  which  she  shall  be  endowed,  with  the  single  exception, 
that  the  entire  dwelling  house,  out-houses,  &c.,  are  to  be  included 
in  her  dower,  if  she  desires  it,  and  it  can  be  done  without  preju- 
dice to  the  heir.     Was  it  intended  that  she  should  receive  the  en- 
tire mansion  house  in  addition  to  her  third  part  of  the  lands  ? — 
We  are  very  clear,  that  such  was  not  the  intention  of  the  Legis- 
lature.    Taking  the  entire  statute  together,  it  is  evident  that  the 
Legislature  wished  to  guard  against  the  inconvenience  of  the 
widow  being  entitled  to  a  part  of  the  dwelling  house  only;  it  was, 
therefore,  declared,  that  the  entire  dwelling  house,  with  its  ap- 
purtenances should  be  iicluded  in  her  allonnent  of  dower  when 
that  could  be  done  without  prejudice  to  tlie  heir.    But  it  by  no 
means  follows  that  she  was  to  receive  the  house  in  addition  to 
hsr  third  part  of  the  land.    Such  a  construction  is  repelled  by 
the  declaration  that  the  widow  shall  be  endowed  of  "one-third 
part  of  the  lands,  tenements  and  hereditaments,"  and  especially 
by  the  clause  which  prohibits  the  entire  mansion  house  from  being 
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assigned  to  her  when  it  will  prejudice  the  heir.  It  might  frequently 
happen,  that  the  dwelling  house,  with  its  appurtenances,  would 
constitute  the  whole  of  the  real  estate  of  any  value.  Such 
would  be  the  fact,  ordinarily,  when  the  house  was  situate  in 
a  city  or  town,  and  such  appears  to  be  the  fact  here.  In 
such  a  case,  to  assign  to  the  widow  as  her  dower  the  en- 
tire dwelling  house,  with  its  appurtenances,  offices,  garden, 
&c.,  would  be  in  direct  contravention  of  the  statute.  A  con- 
struction which  leads  to  such  a  result,  must  necessarily  be 
wrong.  The  widow  can,  in  no  event,  be  entitled  to  more  than 
one-half  of  the  lands  and  tenements  as  dower.  Yet,  by  this  con- 
struction, she  would  virtually  take  the  whole  in  cases  like  the 
present. 

The  controlling  idea  of  the  statute  is  the  quantity  of  the  dower 
interest.  The  provision,  therefore,  that  the  dwelling  house,  out 
houses,  &c,,  shall  be  included  in  her  dower  interest,  does  not 
mean  that  this  shall  be  in  addition  to  her  dower  interest  in  the 
lands;  as  ihe  statute  of  1826  expressly  declares  that  her  dower 
interest  in  "lands,  tenements^^  &c.,  shall  be  assigned  to  her  ac- 
cording to  "quality  and  quantity."  If,  therefore,  she  elects  to 
take  the  entire  dwelling  house,  in  a  case  where  she  has  the  right 
to  make  such  an  election,  there  must  be  a  corresponding  abate- 
ment for  the  possessory  value  of  that  portion  of  the  mansion  to 
which  she  has  not  the  absolute  right  of  dower,  made  from  the 
lands  aasigned  her. 

ll  is,  however,  strenuously  argued  that  although  the  widow  has 
not  an  absolute  right  to  dower  in  the  entire  dwelling  against  the 
"chik'r  n  or  other  heir"  of  the  deceased,  that  no  provision  is 
made  for  a  creditor.  The  unsoundness  of  this  argument  is  de- 
monstrated by  the  statute  itself,  which  declares  that  where  the 
estate  is  insolvent,  the  widow  shall  be  endowed  of  one-third  part' 
only  of  the  lands,  &c,  "any  thing  in  this  act  to  the  contrary  not- 
withstanding." 

In  addition,  it  is  impossible  to  suppose  that  a  reservation  was 
mad^  in  favor  of  the  heir,  and  not  of  the  creditor,  because  until 
the  debts  are  paid,  the  heir  is  entitled  to  nothing;  and  the  result 
of  the  construction  contended  for  would  be,  that  as  soon  as  the 
allotment  of  dower  was  made,  the  portion  reserved  for  the  heir 
wou'd  be  liable  to  the  payment  of  the  debts  of  the  ancestor. 
The  evident  meaning  of  the  proviso  of  the  1st  section  of  the 
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act  of  1812,  which  has  created  all  the  difficulty  in  this  case,  is, 
that  where  the  estate  is  solvent,  the  widow  may  insist  that  the 
portion  of  the  dwelling  house,  out-houses,  &c.,  not  given  to  her 
by  law  as  her  dower,  shall  be  assigned  to  her  as  a  part  of  her 
dower  in  lieu  of  a  corresponding  portion  in  value  of  her  dower 
in  the  lands.  Such  being  the  proper  construction  of  the  statute, 
the  court  erred  in  ratifying  the  assignment  of  the  commissioners 
of  the  entire  dwelling  house  as  dower,  the  estate  being  insolvent; 
and  its  judgment  is,  therefore,  reversed,  and  the  cause  remanded 
for  further  proceedings. 


PITTS  V.  BURROUGHS. 

1.  In  an  action  for  wrongrully  and  malicionsty  suing^  oot  an  attachment  against 
the  plaintifT's  eslale,  it  is  not  allowable  for  h'm  to  prove,  that  by  common  repw 
talion  in  the  neighborhood  in  which  the  defendant  and  himself  resided,  it 
was  supposed  thai  he  had  gone  to  an  adjacent  State  on  a  visit  of  business  or 
p'oifure. 

2.  What  a  party  said  upon  leaving  home,  sr  immediately  previous  thereto,  is  ad- 
missible evidence  in  hip  favor  as  a  pari  uf  lhcre«^c«/(E.  on  the  trialofan  action 
for  wrongfully  and  maliciously  suing  out  an  attachment  aguinst  him  in  bis 
absence. 

3.  The  abfcncc  of  a  debtor  from  the  Slate,  does  not  subjrct  his  property  to  at. 
tachmcnl  upon  the  alli-^aiion,  thai  he  absconds  or  oecrelcs  himself  ;  and  bis 
neglect  lo  inform  a  creditor  ol  his  intcndrd  absence,  does  not,  per  se,  authorise 
the  latter  to  resort  to  that  extraordinary  remedy. 

Writ  of  error  to  the  Circuit  Court  of  Perr}'. 

This  was  an  action  on  the  case  by  the  plaintiff  against  the  de- 
fendant, for  wrongfully  and  maliciously  suing  out  an  attachment 
against  him.  The  cause  was  tried  on  the  plea  of  not  guilty,  and 
the  jury  returned  a  verdict  for  the  defendant,  on  which  judgment 
was  rendered. 

On  the  trial,  the  plaintiff  excepted  to  the  ruling  of  the  court 
It  appears  from  the  bill  of  exceptions,  that  the  defendant  having 
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shown  the  absence  of  the  plaintiff  fi-om  this  State  at  the  time 
■when  the  attachment  was  sued  out,  the  plaintiff  offered  to  prove, 
by  common  reputation  in  the  neighborhood  in  which  both  parties 
resided,  that  at  and  a  short  time  before  the  attachment  issued,  the 
plaintiff  had  left  the  State  on  a  visit  to  see  his  children  in  Missis- 
sippi. But  the  court  excluded  all  evidence  of  common  reputa- 
tion, unless  it  was  brought  to  the  knov  ledge  of  the  defendant  be- 
fore he  sued  out  his  attachment.  The  plaintiff  then  offered  to 
prove,  that  at  and  before  leaving  for  Mississippi,  he  informed  ma- 
ny of  his  neighbors  of  his  intention  to  go  there,  and  the  object  of 
his  visit;  and  that  he  would  return  in  a  few  weeks.  But  the  court 
excluded  this  evidence. 

The  court  charged  the  jury,  that  if  they  believed  from  the  tes- 
timony that  the  plaintiff  had  left  the  State  a  short  time  previous  to 
suing  out  the  attachment,  the  defendant  had  probable  cause  for 
causing  it  to  be  issued;  and  unless  the  plaintiff  could  show  that 
he  informed  the  defendant  before  he  left  home  of  his  intention  to 
leave,  ho  could  not  maintain  this  action. 

A.Graham,  (of  Perry,)  for  the  plaintiff  in  error,  cited  1  Phil. 
Ev.  231-2;  C.  &  H  's  Notes,  592;  Ponsony  v.  Debaillon,  etal.  6 
Martin's  Rep.  N.  S.  238;  Greenl.  Ev.  101,  108, 110,  113,  120;  5 
Porter's  Rep.  382;  2  Poth.  on  Ob.,  No.  xvi.  sec.  xi.;  5  T.  Rep. 
512:  7  id.  509;  5  Litt,   Rep.  5. 

Tho.  Chilton,  for  the  defendant,  insisted  that  the  common  re- 
putation of  the  plaintiff's  visit  to  Mississippi,  and  the  object  of  it, 
was  inadmissible;  the  cases  cited  by  the  plaintiff's  counsel  do  not 
show  that  such  evidence  was  ever  admitted  for  such  a  purpose. 
His  declarations,  also,  were  properly  excluded  under  the  rule 
"which  inhibits  a  party  from  making  testimony  for  himself. 

The  absence  of  the  plaintiff  from  the  State,  vidi^  prima  facie  suf- 
ficient to  show  a  probable  cause  for  suing  out  the  attachment;  and 
the  charge  that  the  plaintiff  should  have  informed  the  defendant 
of  his  intended  absence,  whether  erroneous  or  not,  conid  not  have 
prejudiced  him.  The  defendant's  counsel  cited  Middlebrook  v^ 
Ames,  [5  Stewt.  &  P.  Rep.  158.] 

COLLIER,  C.  J. — It  was  not  allowable  to  show,  that  at  and 
previous  to  the  time,  the  defendant  caused  his  attachment  to  be 
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issued,  common  reputation  in  the  noighborbood  in  which  the  par- 
ties resided,  supposed  that  the  plaintitl"  had  gone  to  Mississippi  to 
visit  his  children.  If  it  was  material  to  show  where  the  plaintiff 
was,  and  the  object  of  his  absence,  the  fact  could  be  shown  by 
proof  more  precise  and  satisfactory  than  mere  report  or  rumor. 
The  cases  in  which  common  reputation  is  admissible,  are  excep- 
tions to  the  ordinary  rules  of  evidence,  and  usually  rest  upon  the 
ground  of  necessity.  Such  proof  is  admitted  to  prevent  a  failure 
of  justice,  and  when,  from  the  nature  of  the  inquiry,  the  fact  cannot 
be  established  by  evidence  more  certain  and  satisfactory.  The 
present  case  does  not  come  within  any  recognized  exception. 

What  a  party  said  contemporaneously  with  the  doing  of  a  par- 
ticular act,  may,  in  general,  be  proved  as  constituting  a  part  of  the 
res  gestae,  and  necessary  to  characterize  it.  [Rex  v.  Smith,  5 
Carr.  &  P.  Rep.  201;  Tompkins  v.  Saltmash,  14  Sergt.  &  R. 
Rep.  274;  Boyden  v.  Moore,  11  Pick.  Rep.  362;  Hatton  v. 
Banks,  1  N.  &  McC.  Rep.  221  ]  In  Ponsony  v.  Debaillon,  et  al. 
[6  Mart.  Rep.  N.  S.  238,]  the  action  was  on  a  bond  given  upon 
suing  out  an  attachment  against  an  absconding  debtor  to  indem- 
nify the  adverse  party.  The  question  was.  whether  the  defend- 
ant was  influenced  by  malice  in  causing  his  attachment  to  be  is- 
sued; and  it  was  held,  that  it  was  competent  for  the  defendant  to 
show  he  made  inquiries  after  the  plaintiff  of  third  persons,  and 
what  were  their  answers  as  to  his  absence  and  the  cause  of  it, 
without  producing  those  persons  to  testify.  It  was  said,  in  West 
V.  Price's  heirs,  [2  J,  J.  Marsh.  Rep.  380,]  that  "conversations  or 
declarations  made  by  the  actor  or  party  concerned,  at  the  time 
an  act  is  done,  and  which  explain  the  quo  animo  and  design  of 
the  performance,  may,  whenever  the  nature  of  the  act  is  called 
in  question,  be  given  in  evidence  as  part  of  the  res  gestae. — 
Without  tolerating  this  explanation  of  the  acts  of  men,  by  receiv- 
ing their  accompanying  declarations,  we  should  be  often  misled 
as  to  their  true  nature  and  character,  and  consequently  liable  to 
fall  into  errors  in  respect  to  them.  The  rule  requiring  res  gestae 
declarations  to  be  received  as  evidence,  is  a  necessary  and  very 
useful  one."  [See,  also.  Doe  ex  dem.  Haman  v.  Pettett,  5  Bamw. 
&  Aid.  Rep.  223;  Downs  v.  Lyman,  3  N.  Hamp.  Rep.  486;  2 
Phil.  Ev.  C.  &  H.'s  notes,  592,  and  cases  there  cited;  Greenl.  Ev. 
120-1-2.] 
In  the  case  before  us,  the  thing  done  was  the  departure  of  the 


736  ALABAMA. 


Pitts  V.  Burroughs. 


plaintiff  from  his  home;  what  he  said  upon  leaving,  or  imme- 
diately previous  thereto,  ns  to  the  point  of  his  destination,  the  ob- 
ject he  had  in  view  and  when  he  expacted  to  return,  were  ex- 
planatory of  his  intention;  and  in  the  absence  of  opposing  proof, 
might  repel  the  imputation  that  he  was  absconding  or  otherwise 
endeavoring  to  evade  the  service  of  ordinary  process.  These 
declarations,  it  is  true,  would  not  be  conclusive  upon  the  defend- 
ant; but  it  would  be  competent  for  him  to  prove  that  they  were 
not  just  exponents  of  the  res  gestae.  Other  evidence  would  be 
admissible  to  show  that  his  acts  and  intentions  were  different 
from  what  his  statements  indicated.  The  testimony  on  this 
point,  it  will  follow,  was  improperly  rejected. 

The  charge  to  the  jury  is  cleariy  erroneous.  It  cannot  be  ad- 
mitted that  by  leaving  the  State  for  a  short  time,  a  debtor  sub- 
jects himself  to  the  imputation  of  absconding  or  secreting.  Some- 
thing more  than  mere  absence  is  necessary  to  warrant  such  an 
inference.  Contemporaneous  acts,  the  demeanor  of  the  debtor 
previous  and  subsequent  to  his  departure,  as  well  as  what  he 
said,  are  all  admissible,  at  the  instance  of  the  creditor,  to  show 
that  he  had  a  probable  cause  for  resorting  to  the  remedy  by  at- 
tachment to  collect  his  debt.  The  opposite  conclusion,  would 
make  it  necessary  for  one  who  is  indebted  to  extinguish  his  lia- 
bilities before  leaving  the  Sta'te,  in  order  to  protect  his  property 
from  seizure;  and  this,  although  the  object  of  his  absence  may 
be  to  obtain  the  means  to  pay  his  debts.  And  the  same  precau- 
tion would  be  proper  whether  his  debts  had  matured  or  not;  for 
an  attachment  will  lie  against  an  absconding  debtor  in  either 
case. 

The  neglect  of  the  debtor  to  inform  the  creditor  of  his  inten- 
tion to  visit  another  State,  cannot  determine  the  object  which  in- 
duced him  to  go.  He  was  not  bound  to  impart  such  information, 
and  the  neglect  to  give  it,  does  not  authorize  an  inference  preju- 
dicial to  his  integrity. 

It  results  from  what  has  been  said,  that  the  judgment  must  be 
reversed,  and  the  cause  remanded. 
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VANCE  V.  WELLS  &  CO. 

1.  Where  &feme  is  sued  on  a  promissory  note  mnde  by  her  when  covcrt<  and  she 
pleads  her  coverture  in  bar,  it  is  not  a  good  replication  that  she  promised  to  pay 
the  note  after  her  husband's  death,  unless  some  new  consideration  or  previoM 
moral  obligation  is  sbeirn  to  support  the  promise. 

"Wrjt  of  error  to  the  Circuit  Couut  of  Russell  county. 

Assumpsit  by  Wells  &  Co.  against  Mrs.  Vance,  on  a  promis- 
sory note.  Plea,  coverture.  Replication,  that  since  the  death 
of  the  husband,  the  defendant  promised  to  pay.  The  defendant 
demurred  to  this  replication,  but  the  court  overruled  the  demur- 
rer, and  gave  judgment  for  the  plaintiff.  This  is  now  assigned 
as  error. 

S.  HevdCnfeldt,  for  the  plaintiff  in  en'or — cited  1  Strange, 
94;  1  Shower,  183;  2  B.  &  A.  811;  8  Term,  545;  1  Bailey,  184; 
Ruger  V.  Lesporles,  ex'r,  1  Dudley.  188;  1  Com.  on  Con.  162; 
Gould's  Plead.  453,  507. 

No  counsel  appeared  for  the  defendant  in  error. 

GOLDTHWAITE,  J. — A  married  woman  in  general,  can- 
not be  a  party  to  a  promissory  note  or  bill  of  exchange,  so  as  to 
charge  herself  to  liability  in  a  court  of  law.  [Chitty  on  Bills, 
24.]  Indeed,  it  has  been  held,  that  during  coverture,  she  is  not 
capable  to  contract,  although  separated  from  her  husband.  [Mar- 
shall V.  Rutter,  8  Term,  545.]  In  the  case  of  Loe  v.  Muggeridge, 
[5  Taunt.  37,]  where  a  feme  was  under  a  moral  obligation  to  pay 
a  bond  executed  by  her  when  covert,  and  she,  after  the  death  of 
her  husband,  promised  to  pay  it,  her  executors  were  held  liable 
on  this  subsequent  promise.  But  here,  there  is  no  moral  obliga- 
tion shown,  nor  any  new  consideration  to  support  the  subsequent 
promise;  and  as  the  contract  was  wholly  void  by  reason  of  co- 
verture, the  subsequent  promise  to  pay,  was  without  considera- 
tion, and  cannot  bind  her. 

Judgment  reversed,  and  cause  remanded. 
98 
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MAYOR  AND  ALDERMEN  OF  MOBILE  v.  THE 
HEIRS  OF  FARMER. 

1.  The  power  given  to  the  registers  and  receivers  by  the  different  acts  of 
Congress,  to  determine  between  conflicting  and  interfering  claims,  and  to 
direct  the  manner  of  locating  and  surveying  ihem,  applies  only  to  confirmation 
of  imperfect  grants  made  by  the  former  proprietors  of  the  country.  These  of. 
cers  have,  therefore,  no  power  to  locale  and  direct  the  survey  of  a  disputed 
line,  where  one  of  the  parlies  claims  by  virtue  of  a  complete  and  unconditional 
grant ;  as  in  the  case  of  the  donation  to  the  corporation  of  Mobile  of  the  hospi. 
taland  bake-house  lots,  by  the  act  of  26lh  May,  1824. 

Error  to  the  Circuit  Court  of  Mobile. 

Ejectment  by  the  defendant  in  error  against  the  plaintiff  in  er- 
ror. The  plaintiff  below,  to  sustain  his  case,  introduced  in  evi- 
dence a  patent  from  the  United  States  to  the  lessors  of  the  plain- 
tiff for  certain  land  in  the  city  of  Mobile,  and  proved  that  the 
premises  sued  for  were  within  the  lines  of  the  patent. 

The  plaintiff  also  read  the  deposition  of  James  Magoffin  and 
certain  proceedings  of  the  land  office  at  St.  Stephens  in  relation 
to  the  boundary  of  the  lot  known  as  the  "Bake-house  lot";  and 
other  testimony  proving  the  heirship  of  the  parties,  which  need 
not  be  stated. 

The  defendant  relied  on  the  act  of  Congress  of  26th  May, 
1824,  "Entitled  an  act  granting  certain  lots  of  ground  to  the  cor- 
poration of  the  city  of  Mobile,  and  to  certain  individuals  of  said 
city";  and  offered  to  prove  that  the  lines  of  the  Bake-house  lot  in 
the  city  of  Mobile  at  the  date  of  the  act,  comprised  the  locus  in 
quo.  The  plaintiff  objected  to  this  evidence  on  the  ground  that 
the  transcript  of  the  record,  attached  to  the  evidence  of  James 
Magoffin,  in  which  the  limits  of  the  Bake-house  lot  had  been  as- 
certained by  him,  was  conclusive.  The  court  sustained  the  ob- 
jection, and  excluded  the  evidence;  and  charged  the  jury  that  the 
heirs  of  Robert  Farmer  were  entitled  to  the  property  described 
in  their  patent;  that  the  corporation  was  entitled  to  the  Bake- 
house lot;  but  that  the  decision  of  the  officers  of  the  land  office  at 
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SL  Stephens,  was  conclusive  of  the  question.     To  which  the  de- 
fendant excepted;  and  which  he  now  assigns  for  error. 

Campbell,  for  plaintiflf  in  error.  The  title  of  the  plaintiff  in 
error  arises  under  the  act  of  20th  May,  1824,  by  which  the 
"Bake-house  lot"  is  vested  in  them.  This  act  amounts  to  a  com- 
plete grant,  and  any  question  arising  upon  it,  is  a  judicial,  and  not 
a  political  one.  What  lands  are  included  in  the  grant,  is  not  a 
question  for  the  land  office,  but  the  court.  [6  Cr.  128;  8  id.  244, 
9;  6  Peters,  741;  12  id.  454;  14  id.  414;  3  Dall.  456.] 

The  defendant's  title  is  inferior.  The  patent  bears  date  in 
1837;  the  terms  of  renunciation  are  in  presenti,  and  no  evidence 
of  title  prior  to  1824,  is  presented. 

The  register  and  receiver  at  St.  Stephens  were  not  authorized 
to  settle  conflicting  rights.  Their  power  is  exhausted  by  the  set- 
tlement of  the  question  of  location  for  the  purposes  of  the  land  of- 
fice. Whether  that  location  is  accurate,  so  far  as  third  persons, 
"who  claim  by  a  grant  previous  to  the  act  of  location  are  involved, 
is  a  question  which  can  only  be  settled  by  the  parties  themselves, 
or  by  courts  of  justice.  [Instructions  and  Opinions  of  the  Land 
Office,  Part  1,  455,  §  5,  6;  6  Peters,  735.] 

Phillips,  for  defendant  in  error.  The  title  of  the  heirs  of  Far- 
mer is  derived  from  the  act  of  1822.  Under  that  act,  the  cer- 
tificate of  the  register  and  receiver  was  made  and  confirmed  by 
Congress,  and  the  plat  of  survey  made;  the  title,  therefore,  is 
older  than  that  of  the  plaintiff"  in  error,  which  commenced  in 
1824. 

The  effort  now,  is  to  show  that  the  north  line,  as  fixed  by  the 
plat  of  survey  confirmed  by  the  act  of  1822,  was  too  far  to  the 
north.  If  the  confirmed  report,  instead  of  being  specifically  lo- 
cated, had  described  it  generally  as  the  lot  of  Farmer's  heirs, 
and  in  1824,  a  donation  to  the  plaintiff'of  the  lot  known,  in  Span- 
ish times,  as  the  "King's  Bake-house  lot,"  reserving  the  rights  of 
others,  under  such  circumstances,  an  inquiry,  ordered  by  the 
common  grantor,  and  his  decision  thereon  as  to  the  boundary, 
ought  to  be  conclusive  as  a  mere  declaration  of  a  fact  which  al- 
ways existed.  The  more  especially  as  the  opposite  party  submit- 
ted to  the  jurisdiction,  examined  witnesses,  and  contested  their 
rights. 
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Mayor  and  Aldermen  of  Mobile  v.  The  heirs  of  Farmer. 

ORMOND,  J.— By  the  act  of  the  26th  May,  1824,  the  United 
States  granted  to  the  mayor  and  aldermen  of  the  city  of  Mobile, 
"all  right  and  claim  of  the  United  States  to  the  lots  known  as  the 
hospital  and  bake-house  lots,  containing  about  three-fourths  of  an 
acre,  in  the  city  of  Mobile."     [1  Land  Laws,  398.] 

On  the  14th  November,  1837,  a  patent  issued  from  the  general 
land  office  in  favor  of  the  heirs  of  Robert  Farmer  upon  a  con- 
firmation of  a  claim  made  by  virtue  of  the  act  of  8th  May,  1822, 
[1  Land  Laws,  352,]  which  among  other  designated  boundaries, 
calls  for  the  "south  boundary  of  the  bake-house  lot,"  as  one  of 
the  boundary  lines  of  the  land  conveyed  by  the  patent;  and  the 
controversy  in  this  case  is,  what  is  the  south  boundary  of  the 
bake-house  lot.  To  establish  this  boundary,  the  plaintiffs  rely 
upon  a  decision  made  by  the  register  and  receiver  at  St.  Ste- 
phens, which  they  insisted,  and  the  court  below  held,  to  be  con- 
clusive of  the  fact. 

The  right  of  these  officers  to  determine  this  question,  is  at- 
tempted to  be  derived  from  the  various  acts  of  Congress  giving 
them  power  to  determine  between  conflicting  and  interfering 
claims,  and,  also,  to  direct  the  manner  oi  locating  and  surveying 
the  lands,  the  title  to  which  had  been  confirmed.  [See  Land 
Laws,  Part  1,  348,  352  and  455,  and  other  acts  to  which  these 
were  supplementary.] 

There  can  be  no  doubt  that  Congress  may  attach  to  a  pure 
donation  such  terms  as  it  pleases,  and  may  invest  the  subordinate 
officers  of  the  United  States  with  power  to  determine  questions 
of  fact,  and  to  ascertain  and  settle  conflicting  claims.  Of  this,  the 
different  pre-emption  laws  furnish  examples.  Whether  it  has  such 
power  in  relation  to  the  confirmation  of  imperfect  titles  derived 
from  the  former  proprietors  of  the  country,  is  a  question  which 
does  not  arise  in  this  case. 

The  power  conferred  on  the  registers  and  receivers  to  decide 
upon  conflicting  claims,  relates  only  to  confirmations  of  imperfect 
titles  derived  from  the  French,  British  and  Spanish  governments; 
but  the  grant  of  the  bake-house  lot  to  the  corporation  of  Mobile, 
was  an  unconditional  donation  of  all  the  right  and  title  of  the 
United  Stntes  in  and  to  the  thing  granted,  which  immediately 
passed  to  the  grantee.  The  previous  acts  of  Congress,  there- 
fore, giving  to  the  registers  and  receivers  power  to  ascertain  and 
settle  the  boundaries  of  conflicting  confirmed  claims,  have  no  ap^ 


JUNE  TERM  1844. 741 

Hall  V.  The  Selroa  and  Tcnncaeec  Rail  Road  Company. 


plication;  and  it  was  not  competent  for  Congress  to  attach  such  a 
condition  to  it  subsequently,  and  it  has  made  no  such  attempt. 
The  description  of  the  thing  granted  in  the  act,  is  sufficient  to  dis- 
tinguish it  from  other  lots  in  the  city;  and  by  the  aid  of  extrinsic 
testimony,  its  boundaries  may  be  ascertained.  [Blake  v.  Doher- 
ty,  5  Wheaton,  359.] 

By  the  treaty,  the  United  States  acquired  all  the  title  of  the 
crown  of  Spain  to  these  lots  as  public  property.  The  question, 
then,  is,  what  was  the  boundary  of  these  lots  in  the  Spanish  times? 
This  is  a  question  of  fact,  and  if  a  controversy  should  arise  in  re- 
lation thereto  between  the  corporation  and  others  claiming  title 
to  the  adjoining  lots,  it  can  only  be  settled  by  those  tribunals  ap- 
pointed by  the  constitution  and  the  laws  for  that  purpose,  unless 
the  parties  interested  should  voluntarily  submit  to  some  other 
mode. 

We  are  relieved  in  this  case  from  the  necessity  of  considering 
whether  the  recital  in  the  patent  of  Farmer's  heirs  of  the  bounda- 
ry line,  would  be  conclusive,  because  the  patent  does  not  profess 
to  locate  the  north  boundary  line  other  than  by  calling  for  the 
**south  boundary  of  the  bake-house  lot."  The  precise  location 
must,  therefore,  be  ascertained  by  testimony  showing  where  the 
south  line  was  when  in  the  occupancy  of  the  crown  of  Spain. 
Such  as  its  limits  then  were,  it  passed  by  the  treaty  to  the  United 
States;  and  with  those  limits,  it  was  granted  to  the  corporation. 

It  results  from  this  examination,  that  the  court  erred  in  deter- 
mining that  the  decision  of  the  register  was  evidence  of  the  boun- 
dary line  of  the  bake-house  lot;  and  its  judgment  is,  therefore,  re- 
versed, and  the  cause  remanded. 


HALL  V.  THE  SELMA  AND  TENNESSEE  RAIL  ROAD 
COMPANY. 

1.  The  opinion  of  one  of  the  commissioners  appointed  by  an  act  of  incorporation  to 
receive  subscriptions  for  stock,  that  a  subscriber  might  forfeit  his  stock  by  failing- 
to  pay  an  assessmant  thereon,  can  have  no  influence  upon  the  liability  of  the  law 
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ter ;  and  in  an  action  brought  for  the  recovery  of  an  assessment  is  irrelevant  tes- 
timony. ^  ' 

2.  In  an  action  against  a  stockholder  for  his^subscription,  he  cannot  object  that 
the  directors  of  the  company  had  released  other  stockholders;  if  the  release  was 

,   under  a  power  it  would  be  valid,  if  otherwise  merely  void. 

3.  Where  the  charter  of  a  company  appoints  commissioners  and  directs  books  of 
subscription  to  be  opened  at  certain  places,  but  alfo  directs  that  upon  default  of 
payment  of  stockholders,  their  stock  shall  be  sold,  and  books  opened  to  supply 
the  deficiency;  a  subsTiber  under  this  laltcr  provision  cannot  object  to  pay  for  his 
stock,  because  he  subsbribe  J  for  the  same  at  a  place  where  the  books  were  not 
required  to  be  originally  opened. 

4.  Where  an  act  of  incoqjoration  requires  five  per  cent,  upon  stock  to  be  paid  at  the 
time  of  subscription,  if  the  subscriber  does  not  then  pay  it,  but  a  judgment  is  af- 
terwards rendered  against  him  therefor,  which  he  satisfies,  he  cannot  object  to  a 
suit  brought  for  otHbr  assessments,  that  he  did  not  pay, the  five  per  cent,  in  cash 
when  he  subsribed. 

Writ  of  error  to  the  Circuit  Court  of  Dallas. 

This  was  an  action  of  assumpsit  by  the  defendant  in  error 
against  the  plaintiff,  to  recover  the  sum  of  one  hundred  dollars,  with 
interest,  being  the  amount  of  two  instalments  of  five  per  cent, 
each,  upon  one  thousand  dollars  of  the  stock  of  the  company  pre- 
viously subscribed  for. 

The  catise  was  tried  upon  issues  to  the  pleas  of  non-assump- 
sit, nul  tiel  corporation,  fraud,  &c.  A  verdict  was  returned  for 
the  plaintiff  for  the  sum  claimed,  and  a  judgment  was  rendered 
accordingly.  On  the  trial,  the  defendant  excepted  to  the  ruling  of 
the  court.  From  the  bill  of  exceptions,  it  appears  that  the  de- 
fendant offered  to  prove  by  Hugh  Ferguson,  one  of  the  commis- 
sioners appointed  by  the  act  incorporating  the  company,  to  open 
books  for  subscriptions  for  stock;  that  he,  the  witness,  had  ex- 
pressed the  opinion  very  frequently,  in  the  community,  with  a 
view  to  obtain  subscribers,  that  a  stockholder  could  relinquish 
his  stock  by  failing  to  pay  an  assessment  thereon  for  ninety  days. 
There  was  no  attempt  to  show  that  the  defendant  was  aware  of 
the  witness'  opinion,  and  the  court  excluded  his  evidence. 

The  defendant  proposed  to  prove  by  the  testimony  of  the  same 
witness,  who  was  also  the  secretary  of  the  company,  and  by  the 
books  of  the  company,  that  the  directors  of  the  corporation,  by 
resolution  passed  before  the  institution  of  this  suit,  had  given  to 
the  large  stockholders  the  right  to  relinquish  some  of  their  stock, 
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of  which  some  of  them  had  availed  themselves;  but  that  right  had 
been  denied  to  those  who  owned  no  more  stock  than  the  defend- 
ant. This  evidence  was  also  excluded,  the  court  believing  the 
resolution  of  the  directors  to  be  unauthorised  and  void. 

It  was  then  shown  that  the  commissioners  had  opened  books 
of  subscription,  stock  had  been  subscribed  for,  the  company  had 
organized  by  electing  aboard  of  directoi's,  and  made  some  con- 
tracts for  doing  work  on  the  road;  and  more  than  five  per  cent 
on  the  subscriptions  had  been  paid.  But  the  entire  capital  stock 
had  not  been  sold.  The  defendant  subscribed  for  ten  shares  of 
stock  at  Burnsvillc,  in  Dallas,  on  the  17th  March,  1837,  in  the 
same  subscription  book  that  was  used  at  Selma,  and  was  then  in 
the  possession  of  one  of  the  commissioners  who  was  then  at 
Burasville,  for  the  purpose  of  receiving  subscriptions  under  an 
authority  from  the  Directors. 

The  defendant  did  not  pay  fi^e  per  cent  upon  the  shares  sub- 
scribed for,  at  the  time  of  his  subscription;  but  he  had  since  paid 
it  in  satisfaction  of  a  judgment  that  had  been  rendered  against 
him,  upon  a  suit  brought  for  its  recovery — whether  that  suit  had 
been  defended  or  not,  the  evidence  did  not  show. 

Upon  this  evidence,  the  court  charged  the  jury,  that  if  the  de- 
fendant did  not  pay  five  per  cent  upon  the  shares  taken  by  him, 
simultaneously  with  his  subscription,  and  had  done  no  act  that 
recognized  him  as  a  corporator,  the  plaintiflT  could  not  recover. — 
But  if  he  had  since  paid  that  amunt  voluntarily,  or  after  judg- 
ment he  would  be  estopped  from  denying  that  he  was  a  corpo- 
rator. Further,  the  directors  had  no  right  to  direct  books  of  sub- 
scription to  be  opened  at  Burnsville  or  elsewhere;  unless  after  a 
sale  of  delinquent  stockholders  shares,  to  supply  a  deficiency  oc- 
casioned by  such  sale;  and  if  the  defendant  subscribed  for  stock 
when  the  books  were  opened  by  the  authority  of  the  directors, 
under  any  other  circumstances,  his  subscription  would  not  be 
binding  upon  him.  But  if  the  defendant  afterwards  paid  the  five 
per  cent  voluntarily,  or  after  suit  brought  and  the  plainlifl'had  as- 
sented to,  or  accepted  the  subscription,  it  wonld  then  be  binding 
on  the  defendant 

G.  W.  Gayle,  for  the  plnintifl*  in  error  insisted  upon  each  of 
the  points  raised  upon  the  bill  of  exceptions,  as  showing  that  the 
law  of  the  case  had  not  been  correctly  determined  by  the  circuit 
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court.  He  cited  the  act  of  incorporation  of  1837,  §  17,  20;  2 
Stew't  Rep.  38;  9  Porter's  Rep.  633;  8  Serg't  &  Rawle's  Rep. 
219;  13  id.  256;  1  Caine's  Rep.  391;  Dissenting  op.  of  Lewis,  J. 

C.  G.  Edwards,  for  the  defendant,  was  stopped  by  the  court 
upon  the  points  arising  on  the  rejection  of  the  evidence.  He  de- 
nied that  the  defendant  conld  urge  the  non-payment  of  five  per 
cent,  at  the  time  of  his  subscription;  the  more  especially  as  the  com- 
pany had  organized  before  he  subscribed.  But  if  the  cash  payment 
was  an  indispensable  condition  to  the  validity  of  the  subscription, 
the  subsequent  payment,  whether  voluntary  or  not,  confirms  the 
contract  for  stock  between  the  plaintiff  and  defendant,  and  obliges 
the  defendant  to  pay  for  it  in  toto.  [See  the  Selma  and  Tennes- 
see R.  R.  Co.  V.  Tipton,  5  Ala.  Rep.  and  cases  there  cited.] 

COLLIER,  C.  J. — In  respect  to  the  declaration  by  one  of  the 
commissioners,  that  it  would  be  allowable  for  the  subscribers  to 
forfeit  their  stock,  by  failing  to  pay  an  assessment  thereon,  no 
matter  for  what  purpose  made,  can  have  no  influence  in  determin- 
ing the  validity  of  the  defendant's  contract  with  the  company.— 
The  opinion  of  one  of  the  commissioners  upon  a  question  of  law, 
would  not  be  authoritative,  or  in  any  manner  affect  the  rights  and 
liabilities  of  the  corporation,  or  either  of  its  members.  And  it 
would,  therefore,  be  unimportant,  whether  it  was  communicated 
to  the  defendant  previous  to  his  subscribing. 

If  the  directors  of  the  company,  either  with  or  without  authori- 
ty, released  the  larger  stockholders  from  the  payment  of  a  part  of 
their  stock,  such  an  act  cannot  discharge  the  defendant  from  the 
payment  of  his  stock,  either  in  whole  or  in  part.  If  such  a  release 
was  made  in  virtue  of  a  legal  power,  it  could  not  be  objected  to, 
and  if  without  authority,  it  would  be  merely  void. 

The  second  section  of  the  charter  directs,  that  books  shall  be 
opened  at  Selma  under  the  superintendence  of  the  commissioners, 
or  a  majority  of  them,  and  so  continue,  until  the  entire  amount  of 
the  stock  authorised  to  be  sold,  shall  be  subscribed.  By  the  se- 
venteenth section,  it  is  provided,  that  upon  a  forfeiture  of  stock  (or 
a  failure  to  pay  an  instalment  required  thereon,  a  new  subscription 
may  be  opened  to  make  up  such  deficiency  as  may  be  caused  by 
the  default:  Provided,  that  the  president  and  directors  may  offer 
for  sale  the  stock  of  any  defaulting  stockholder,  or  so  much  there- 
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of  as  may  be  necessary  to  pay  his  defalcation,  after  giving  twenty 
days  notice  of  the  time  and  place  of  sale,  and  out  of  the  proceeds^ 
first  pay  what  is  due  to  the  company,  and  the  residue,  if  any,  shall 
be  paid  to  the  defaulting  stockholder.  Under  this  section,  we 
think  the  directors  in  obtaining  subscriptions,  were  not  restricted 
to  Selma,  but  might  have  received  subscriptions  elsewhere.  And 
even  if  the  act  contemplated  Selma  as  the  only  place  at  which 
stock  should  be  subscribed,  is  it  by  any  means  certain,  that  it 
should  not  thus  far  be  considered  as  directory,  so  as  to  prevent 
one  who  had  become  a  corporator,  from  avoiding  the  payment 
for  stock,  by  showing  that  his  subscription  was  made  at  some 
other  place?  As  it  is  unnecessary  in  the  present  case,  we  decline 
examining  this  question. 

In  Tipton  v.  The  Selma  and  Tennessee  R.  R.  Co.  [5  Ala, 
Rep.]  we  said  "not  only  estoppels  technically  so  called,  but  es- 
toppels in  pais,  operate  both  for  and  against  corporations;  and  it 
may  be  laid  down  generally,  that  a  parly  may  be  concluded  from 
denying  his  own  acts  or  admissions,  which  were  expressly  de- 
signed to  influence  the  conduct  of  another,  and  did  so  influence 
it;  and  when  such  denial  will  operate  to  the  injury  of  the  latter." 
It  was  also  held  that  the  participation  of  Tipton  ''in  the  organizar 
tion  of  the  company,  his  assent  to  treat  it  as  a  corporation,  as  in- 
dicated thereby,  and  still  more  strongly  by  his  note  given  for  the 
five  per  cent,  and  the  acceptance  of  a  place  in  the  directory,  all 
seem  to  show  that  he  regarded  the  plaintiff'as  a  corporation,  liable 
to  all  burthens  and  entitled  to  all  privileges  which  the  charter 
provided."  In  that  case,  the  subscription  was  made  previous  to 
the  organization  of  the  company  which  the  statute  contemplated. 
Here  the  organization  was  complete,  and  the  corporation  had 
moved  in  the  execution  of  the  purpose  for  which  it  was  created, 
so  that  there  is  no  objection  to  the  competency  of  the  plaintifi'to 
contract  and  coerce  a  compliance  by  suit 

Without  pretending  to  expres^  a  decisive  opinion,  we  would 
remark,  that  we  cannot  very  well  perceive  a  difference  in  princi- 
ple, between  a  payment  of  the  five  per  cent,  made  voluntarily  at 
a  time  subsequent  to  the  subscription,  and  a  payment  under  le- 
gal coercion  after  defence  made.  In  the  former  case,  the  sub* 
scriber  for  stock  cannot  set  up  his  own  neglect  to  pay  whh 
promptness,  the  sum  directed  by  the  charter  to  be  paid  in  cash; 
because,  if  indispensable  to  entitle  him  to  the  subscription,  the  sub- 
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sequent  payment  and  acceptance,  will  give  to  the  contract  validi- 
ty, as  between  the  company  and  the  stockholder.  And  in  the 
latter  case,  the  fair  intendment  must  be,  either  that  the  law  was 
in  favor  of  the  company,  or  the  defendant  acquiesced  in  the  judg- 
ment; in  either  event,  the  payment  would  be  made,  and  the  sub- 
scriber entitled  to  the  stock  upon  meeting  such  farther  requisi- 
tions as  might  be  made  on  him.  Under  such  circumstances 
■would  it  not  be  incumbent  on  him  to  repudiate  the  contract  if  its 
performance  was  not  obligatory,  without  awaiting  not  only  a  call, 
but  a  suit  for  further  instalments? 

•In  the  present  case,  we  think  that  as  the  payment  was  made 
upon  a  judgment  recovered  in  a  suit,  to  which  no  resistance  was 
made,  the  defendant  must  be  taken  to  have  conceded  his  liabili- 
ty; and  to  have  voluntarily  paid  the  five  per  cent.  We  have  not 
thought  it  necessary  to  inquire,  whether  where  subscriptions  were 
made  after  the  organization  of  the  company,  or  to  supply  defi- 
ciencies of  defaulting  stockholders,  the  charter  requires  a  pay- 
ment to  be  made  at  the  time  of  subscribing;  or  whether  in  any 
case,  a  compliance  with  that  requisition  is  indispensable  to  the 
contract.  These  are  questions  with  others  hinted  at,  but  not  de- 
cided, which  we  purposely  waive. 

The  consequence  is,  that  the  judgment  of  the  circuit  court  is 
affirmed. 


NESBIT  v.  BRADFORD. 


1.  A  guaranty  in  these  words,  "  I  bind  myself  to  pay  this  note  if  T.  M.  L.  (lb« 
maker)  does  not,"  made  upon  the  back  of  the  bill  by  one  who  is  not  a  party  to 
it,  is  not  within  the  statute  defining  the  liability  of  indorsers  ;  and  the  diligence 
required  of  the  holder  is  to  sue  the  maker  to  the  first  court  subsequent  to  thir 
guaranty:  but  this  is  unnecessary  when  the  maker  is  unable  to  pay  by  reason 
of  insolvency,  and  in  such  event  an  action  oh  the  guaranty  will  he  without 
any  suit  against  the  maker. 

9.  The  prima  facie  intendment  of  such  a  guaranty,  considered  in  connexioD 
with  the  single  billis,  that  the  Contract  was  made  with  the  payee. 
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3.  Soeh  «  goarantj  i«  a  promise  in  writing,  and  as  ^uch,  imparts  a  coasideratioa^ 
until  it  is  ohown  lo  have  none. 

4.  In  a  declaration  on  such  a  guaranty  it  is  only  necessary  to  set  out  the  single 
bill  with  respect  to  which  il  was  made,  the  guaranty,  according  to  its  terms  or 
according  toils  legal  efiect,  the  facts  from  which  diligence  is  to  be  inferred,  or 
the  insolvency  which  renders  diligence  unnccesfary,  and  a  sufficient  breach  of 
the  contract. 

5.  The  omission  to  fill  up  a  blank  in  the  declaration,  with  a  day  of  the  month 
and  year,  when  the  precipe  date  is  immaterial,  cannot  be  taken  advantage  of 
by  general  demurrer. 

Writ  of  error  to  the  Circuit  Court  of  De  Kalb  county. 

Assumpsit  by  Nesbit.  The  declaration  contains  four  special 
counts,  which  were  demurred  to,  besides  a  common  count  on  an 
account  stated,  upon  which  issue  was  taken. 

The  first  count  alleges,  tliat  one  Likens,  on  the  21st  February, 
1837,  executed  to  the  plaintiff  a  certain  writing  obligatory,  where- 
by he  promised  on  or  before  the  1st  day  of  January,  1839,  to 
pay  the  plaintiff  320  dollars.  That,  therefore,  on  the  10th  Janu- 
ary, 1839,  the  defendant,  at  his  own  special  instance  and  request, 
made  and  signed  an  endorsement  on  the  back  of  said  writing  ob- 
ligatory, in  these  terms:  "I  bind  myself  to  pay  this  note,  if  T.  M. 
Likens  does  not";  meaning  and  intending,  by  said  indorsement, 
to  guarantee  the  payment  of  the  sum  of  money,  specified  in  the 
writing  obligatory,  to  the  plaintiff,  in  the  event  that  the  said  Likens 
should  fail  to  pay  the  same.  Then  follows  an  averment  of  a  de- 
mand of  Likens,  his  refusal  to  pay,  and  that  he  is  unable  by  rea- 
son of  total  insolvency  to  pay;  together  with  an  allegation  of  no- 
tice of  these  facts  to  the  defendant. 

The  second  and  third  counts  are  upon  a  promise  by  the  de- 
fendant to  pay  tho  debt  due  from  Likens  in  consideration  that  the 

plaintiff  would  give  him  day  until  the day  of ,  1839; 

and  the  averment  in  both  counts  is,  that  the  plaintiff  did  forbear 

and  give  day  to  said  Likens  until  the day  of ,  1839. 

They  contain  an  averment  of  demand  of  payment  of  Likens  after 
the  expiration  of  this  time,  his  refusal  and  inability  to  pay  by  rea- 
son of  total  insolvency,  and  of  notice  to  the  defendant  of  these 
facts. 

The  fifth  count  merely  sets  out  the  execution  of  the  writing 
obligatory  by  Likens  to  the  plaintiff,  its  subsequent  indorsement 
by  the  defendant  in  the  terms  of  the  writing  itself;  the  non-pay- 
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ment  by  Likens  of  the  sum  of  money  specified  in  the  writing  ob- 
ligatory; and  his  inability  to  pay  the  same  at  any  time  subsequent 
to  the  date  of  the  indorsement  by  the  defendant,  by  reason  of  in- 
solvency. "By  means  whereof  the  said  defendant  became  liable 
to  pay  to  the  said  plaintiff  the  sum  of  money  therein  specified 
"when  he  should  be  thereunto  afterwards  requested." 

The  defendant  demurred  to  these  four  counts  severally,  and 
the  court  sustained  the  demurrers. 

In  order  to  prove  the  issue  formed  on  the  fourth  count,  which 
was  that  for  an  account  stated,  the  plaintiff,  after  having  proved 
the  respective  signatures  of  Likens  and  Bradford,  offered  the  wri- 
kig  obligatory  and  indorsement  thereon  being  the  same  described 
in  the  first  and  last  special  counts,  but  they  were  rejected  by  the 
court;  whereupon  the  plaintiff  excepted. 

The  plaintiff  now  assigns  the  judgments  on  the  demurrers  and 
the  exclusion  of  the  evidence  offered  by  him,  as  error. 

T  A.Walker,  with  whom  was  Mr.  Rice,  for  the  plaintiff  in 
error,  cited  Click  V.  McAfee,  7  Porter  62;  Adams  v.  McMillan, 
8  Porter,  445;  Gause  v.  Hughes,  9  Porter,  552,  564;  Estel  v. 
Shelly,  2  Porter,  1S5. 

S.  Parsons  contra,  argued  that  the  difficulty,  upon  the  first 
count,  is,  to  distinguish  this  from  the  case  of  Click  v.  McAfee,  [7 
Porter,  62.]  But  there  is  a  distinction,  because  here  the  person 
is  not  named  to  whom  the  guaranty  is  made.  It  should  have 
been  averred  to  whom  the  guaranty  was  made.  [Walton,  v. 
Dodson,  3  Car.  &  P.  162;  13  Mass.  161;  6  Wend.  644.] 

The  second  and  third  counts  a,re  bad,  because  no  time  was 
shown  to  which  day  was  given;  to  leave  the  declaration  blank  is 
insuflicient.     [1  Chitty  Plead.  256.] 

GOLDTHWAITE,  J.— 1.  The  sufficiency  of  the  several 
special  counts  of  this  declaration  will  be  best  examined  after  as- 
certaining the  legal  effect  of  the  indorsement  made  by  the  de- 
fendant in  the  writing  obligatory  of  Likens,  but  which  is  set 
out  in  haec  verba  in  one  or  more  of  the  special  counts.  In 
Granniss  &Co.  v.  Miller,  [1  Ala.  Rep.  N.  S.  47L]  we  held  that 
the  words,  "I  assign  and  guaranty  the  payment  of  this  note, 
laraiving  demand  and  notice,"  was  not  an  absolute  and  uncondi*. 
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tional  promise  to  pay  the  amount  of  the  note  presently;  also,  thai 
it  was  not  necessary,  for  the  purpose  of  establishing  the  guaran- 
tor's liability,  to  show  a  suit  prosecuted  against  the  maker  in  the 
mode  directed  by  the  statute  defining  the  liability  of  indorsers  of 
notes  not  payable  in  bank.  We  then  considered  that  the  legal 
effect  of  such  a  contract  v/As  a  promise  to  pay  whenever  the  ma- 
ker was  ascertained  to  be  unable  to  do  so.  The  guaranty  in  the 
present  case,  in  terms,  is  not  materially  different  from  the  one  in 
the  case  just  cited.  There,  however,  the  plaintiffs  derived  their* 
title  to  the  note  through  the  indorsement;  <but  in  this  case,  the  de- 
fendant never  was  the  holder  of  the  note.  In  Jordan  v.  Garnett, 
[3  Ala.  Rep.  610,]  we  held  that  an  indorsement  made  by  a  per- 
son upon  a  note  to  which  he  was  not  a  party,  either  as  payee  or 
assignee,  was  not  within  the  statute  previously  adverted  to,  but 
that  its  legal  effect  was  to  impose  on  the  indorser  a  liability  in  the 
event  that  the  amount  due  could  not  be  collected  from  the  maker 
by  the  use  of  proper  diligence;  and  that  suit  against  the  maker  to 
the  first  court  must  be  brought  unless  excused  by  the  insolvency 
of  the  maker.  In  Milton  v.  De  Yampert,  [3  Ala.  Rep.  648,]  the 
indorsement  was  also  made  by  a  person  not  a  party  to  the  note, 
but  it  was  indorsed  previous  to  its  maturity,  and  was  payable  in 
bank.  We  then  held  the  indorsor  to  be  charged  after  demand 
and  notice  in  the  ordinarj'^  mode.  We  also  came  to  the  conclu- 
sion that,  "Whenever  the  security,  upon  which  the  imperfect  in- 
dorsemet  is  written,  may  be  the  subject,  either  of  assignment  or 
indorsement,  the  imperfect  indorsement  must  be  governed  by 
similar  rules  to  those  which  are  applicable  to  perfect  indorse- 
ments; and  a  similar  degree  of  dilligence  is  necessary  to  charge 
one  who  becomes  bound  by  an  imperfect  indorsement  as  is  ne- 
cessary to  charge  an  actual  indorser."  These  cases  will  enable 
us,  without  difficulty,  to  determine  that  Bradford's  undertaking  is 
not  within  the  statute  defining  the  liability  of  indorsers;  and  the 
dilligence  imposed  on  the  holder  of  the  note  was,  to  sue  the  ma- 
ker at  the  first  court,  if  solvent.  But  they  also  establish,  that 
such  a  suit  is  unnecessary  whenever  the  maker  is  unable  to  pay 
by  reason  of  insolvency. 

2.  It  is  said,  however,  that  this  indorsement  does  not  specify 
the  person  who  is  contracted  with,  and  that,  as  the  contract  itself 
is  not  negotiable,  a  direct  averment  is  necessary  to  show  it  to 
have  been  made  with  the  pleuntiff.     However  the  law  may  be 
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with  respect  to  the  negotiability  of  such  an  engagement  as  this, 
we  think  the  prima  facie  intendment,  when  the  indorsement  is 
considered  in  connexion  with  the  bill  single,  is,  that  the  promise 
was  made  to  the  payee. 

3.  Another  objection  has  been  urged,  that  this  is  not  of  that 
class  of  writings  which  import  a  consideration;  and,  therefore,  it 
is  insisted,  a  consideration  must  be  shown  in  the  declaration,  inas- 
much as  the  promise  is  to  pay  the  debt  of  another.  The  decision 
.in  Click  v.  McAfee,  [7  Porter  62,]  is  a  full  answer  to  this  objec- 
tion in  all  its  aspects.   . 

We  are  warranted,  then,  in  stating  the  legal  effect  and  prima 
facie  intendment  of  this  indorsement  by  Bradford  to  be  a  promise 
to  the  plaintiff  to  pay  him  the  amount  of  the  writing  obligatory 
previously  executed  by  Likens,  in  the  event  that  he  should  prove 
unable  to  pay  after  using  due  dilligence  to  collect  it  from  him  in 
the  first  instance,  or  in  the  other  event  of  his  inability  to  pay  by 
reason  of  insolvency. 

4.  All,  then,  which  is  necessary  to  be  stated  in  a  count  upon 
this  guaranty,  is,  that  the  writing  obligatory  was  made  by  Li- 
kens setting  that  out  according  to  its  terms;  that  the  guaranty  was 
made  according  to  its  terms,  or  according  to  its  legal  effect; 
the  failure' by  Likens  to  pay;  and  the  facts  from  which  due  dilli- 
gence is  to  be  inferred,  or  his  insolvency,  which  renders  any  dil- 
ligence unnecessary.  These,  with  a  sufficient  breach,  it  is  believ- 
ed, would  constitute  a  sufficient  declaration,  as  proof  of  the  same 
facts  would  authorize  a  recovery.  [Adams  v.  McMillan,  8  Port. 
445.]  The  first  and  last  counts  contain  all  these  allegations  and 
averments;  and,  therefore,  we  consider  them  as  substantially 
good,  though  both  are  somewhat  inartificially  worded. 

5.  The  other  two  special  counts  are,  in  form  and  substance, 
counts  upon  a  promise  to  pay  the  note  in  consideration  of  for- 
bearance; and  no  other  objection  is  taken  against  them  than  the 
omission  to  insert  the  precise  day  to  which  forbearance  was 
agreed  to  be  given.  If  a  day  certain  was  inserted  wherever  the 
blank  space  occurs,  it  would  be  competent  for  the  plaintiff  to  prove 
a  day  different  from  the  allegation.  Such  a  defect  is  matter  of 
form,  and  not  of  substance,  and  cannot  now  be  reached  by  de- 
murrer.    [Estill  V.  Shelly,  2  Porter,  185.] 

It  is  unnecessary  to  swell  this  opinion  by  considering  the  ques- 
tixm  raised  by  the  bill  of  exceptions;  as  what  has  already  been 
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said,  is  sufficient  to  show  the  error  in  sustaining  the  demarrers, 
and  to  govern  the  subseq»fcnt  action  in  the  suit. 
Judgment  reversed,  and  remanded. 


ARMSTRONG,  use,  tc.  v.  ADAMS. 

1.  A  sail  teas  instituted  bj  A.for  thenseofL.  &  L.,  partners,  and  jndgment  reo* 
dered  for  tho  defendant.  A.  and  one  of  the  beneficial  plaintiffs  died,  and  the 
sarvifing  partner  look  the  benefit  of  liie  bankrupt  law,  after  which  a  writ  of 
error  was  prosecuted  upon  the  judgiiienl  to  this  court.  Held,  that  the  writ 
of  error  must  be  dism  issed,  and  could  not  be  amended  under  the  statute  aatho. 
rizing  the  amendment  of  writs  of  error. 

Errok  to  the  Circuit  Cd'tjrt  of  Dallas. 

Motion  to  dismiss  the  writ  of  error. 

R.  Safpold  and  J.  B.  Clarke,  for  the  defendant  in  error. 
Edwards,  contra. 

ORMOND,  J. — The  affidavit  on  which  this  motion  is  founded, 
and  which  is  not  controverted,  states  that  Armstrong,  the  nomin- 
a\  plaintiff,  and  Lea,  one  of  the  beneficiaries  of  the  suit,  heid  de- 
parted this  life,  before  lhis.writ  was  prosecuted — That  Langdon, 
the  other  beneficiary,  had  obtained  a  certificate  and  final  dis- 
charge as  a  bankrupt,  under  the  act  of  Congress;  also,  before  the 
suing  out  of  the  writ  of  error.  For  the  motion  it  is  insisted,  that 
the  act  which  declares  that  suits  brought  for  the  use  of  anothefy 
shall  not  abate  by  the  death  of  the  nominal  plaintiff,  but  shall  con- 
tinue for  the  benefit  of  him  for  whose  use  it  was  instituted,  vested 
in  Langdon,  the  survivor,  upon  the  death  of  the  nominal  plaintiff, 
the  legal  title,  and  that  all  his  right,  title  and  interest,  was  by  the 
operation  of  the  bankrupt  law,  vested  in  the  assignee  in  bankrupt- 
cy, by  whom  alone  this  writ  could  be  prosecuted. 
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The  plaintiffs'  counsel  maintains  that  the  legal  title  continues  in 
the  nominal  plaintiff,  and  that  the  suit  may  be  revived  in  the  name 
of  his  legal  representative,  but  if  that  is  not  the  law,  and  the  writ 
must  be  prosecuted  in  the  name  of  the  assignee  in  bankruptcy, 
then  he  moves  to  amend  the  writ  of  error  under  the  act  of  1843. 
[Clay's  Dig.  312,  §  39.] 

We  do  not  think  it  proper  at  this  time  to  determine  the  ques- 
tion, whether  under  the  circumstances  of  this  case  the  writ  of  er- 
-,  ror  must  be  prosecuted  by  the  representatives  of  Armstrong,  or 
the  assignee  in  bankruptcy,  because,  in  cither  event,  the  writ 
must  be  dismissed,  unless  it  can  be  amended  under  the  statute  re- 
ferred to.  The  authority  conferred  by  that  statute  on  this  court, 
is  to  amend  writs  of  error,  "where  there  shall  be  any  variance 
from  the  original  record,  either  in  the  name  or  number  of  the  par- 
ties, the  form  of  the  action  or  other  defect,  and  make  them  agree- 
able to  the  record."  To  authorise  an  amendment  of  the  writ  un- 
der this  statute,  the  record  must  furnish  the  means  of  doing  it, 
and  although  we  shall  be  disposed  to  give  this  statute  a  most  li- 
beral construction  to  effectuate  its  intent,  we  are  clear,  it  does 
not  reach  such  a  case  as  this.  Armstrong  was  dead  when  the 
writ  was  sued  out,  and  the  interest  of  Langdon  was  divested  out 
of  him,  and  vested  in  another,  by  operation  of  law.  There  was, 
therefore,  clearly  no  authority  to  sue  out  the  writ  in  their  names, 
and  the  record  affords  no  aid  whatever,  in  ascertaining  who  are 
the  proper  parties.  The  case  is  the  same  in  effect,  as  if  the  writ 
had  been  sued  out  in  the  name  of  a  stranger  to  the  record,  which 
it  is  clear  would  not  be  aided  by  the  statute.  We  are,  therefore, 
of  opinion  that  the  writ  of  error  must  be  dismissed. 
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PAUL  V.  MEEK. 

1.  The  act  of  1819,  makes  the  "  borrower  or  parlj"  to  a  usurious  contract,  a 
competent  witness  to  prore  the  usury;  but  this  statute  cannot  he  so  construed, 
88  to  authorise  the  indorscr  or  surety  of  the  "  borrower  or  party,"  when  sued, 
to  be  a  witness  to  prove  the  fact,  so  as  to  ciefeat  a  rrcovery  against  him. 

S.  "  The  borrower  or  parly"  being  competent  to  prove  the  transaction  illegal  for 
osury,  the  particular  laets  to  which  he  may  testify,  cannot  be  de6t;ed  with 
precision,  hot  must  depend,  to  a  great  extent,  upon  th«  case  itself. 

3.  It  is  allowable  for  a  judge  to  charge  the  jury,  ihat  if  they  believe  the  tcsti- 
BKHiy  adduced,  they  should  find  a  verdict  for  one  of  the  parties,  (designating, 
which) :  stich  a  charge  docs  not  assume  the  decision  of  the  facts. 

Writ  of  error  to  the  County  CoiHrt  of  Tuskaloosa. 

This  was  an  action  of  assumpsit  by  the  plaintiff  in  error  against" 
the  defendant,  as  the  indorser  of  a  bill  of  exchange  for  nine  hun- 
dred and  twenty-eight  dollars,  of  which  he  was  the  payee,  and 
John  Meek,  both  drawer  and  acceptor.  The  cause  wa^  trie'd 
on  the  plea  of  non-assumpsit.  On  the  trial,  the  plainfifl'excepl- 
ed  to  the  ruling  and  instructions  of  the  court.  It  appears  that  the 
plaintiff  introduced  the  bill  and  protest,  which  recited  that  the 
defendant  had  been  duly  notified  of  its  dishonor — and  also,  prov- 
ed that  the  plaintiff's  residence  was  the  city  of  Tuskaloosa. — 
The  defendant  then  offered  himself  as  a  witness,  to  prove  that  the 
bill  was  founded  upon  a  usurious  consideration;  the  plaintiff  ob- 
jected to  his  competency,  but  the  objection  was  overruled,  and  the 
defendant  permitted  to  give  evidence.  Thereupon,  the  defend- 
ant stated  that  the  bill  in  question  was  given  by  John  Meek,  upon 
a  settlement  of  large  monied  transactions  had  between  the  draw- 
er and  the  plaintiff;  that  the  drawer  had  also  bought  a  piece  of 
land  of  the  plaintiff,  and  when  the  purchase  became  due,  the  time 
of  payment  was  extended,  and  in  consideration  thereof,  the  draw- 
er ageed  to  pay  thirteen  per  centum,  per  annum,  interest  Up- 
on the  settlement,  the  drawer  transfen'ed  to  the  plaintiff  a  house 
and  lot,  and  delivered  him  the  bill,  and  the  plaintiff  at  the  same 
time  admitted  that  the  drawer  had  paid  him  a  sum  of  money 
amounting  to  more  than  the  principal  and  legal  interest,  lent  and 
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•advanced  by  him  to  the  drawer.  Infact,  the  plaintiff  admitted 
that  the  bill  was  given  for  usury  entirely. 

The  plainliffthen  moved  to  exclude  this  evidence,  which  mo- 
tion was  overruled  by  the  court;  he  then  moved  the  court  to  ex- 
clude all  the  defendant's  testimony,  except  so  much  as  established 
the  fact  of  usury;  this  motion  was  also  denied.  No  further  evi- 
dence was  oflefed  by  either  party. 

The  court  charged  the  jury,  that  if  they  believed  the  testimo- 
ny of  the  defendant,  they  must  find  a  verdict  in  his  favor.  The 
questions  of  law  arising  upon  this  charge,  as  well  as  the  several 
decisions  recited,  are  duly  reserved  for  the  decision  of  this  court. 

Crabb>  for  the  plaintiff  in  error,  made  the  following  points i 
i.  Before  the  defendant  was  allowed  to  give  evidence,  he  should 
have  submitted  to  the  plaintiff  a  written  statement  of  what  he 
proposed  to  nan*ate,  that  the  plaintiff  might  by  denying  its  truth, 
as  the  statute  directs,  have  excluded  it,  2.  The  defendant  was 
incompetent  to  testify  in  his  own  favor,  because  he  does  not  ap- 
pear to  have  been  the  borrower  of  the  money,  or  the  party  from 
whom  a  higher  rate  than  legal  interest  was  taken.  3.  If  the  de- 
fendant was  competent,  it  was  merely  to  prove  the  fact  of  usu- 
ry; and  the  county  court  should  have  excluded  his  evidence  as 
to  other  facts.  4.  The  charge  of  the  court  assumed  as  a  legal 
conclusion,  what  was  proved,  instead  of  referring  it  to  the  jury  to 
determine. 

Peck  &  CtARK,  for  the  defendant — insisted,  that  the  first  point 
■was  not  presented  by  the  bill  of  exceptions:  the  only  question  as 
it  respected  the  defendant's  testimony,  was,  whether  he  was  a 
competent  witness.  The  statute  is  not  to  have  the  restricted 
construction  supposed;  it  embraced  within  its  provisions,  not  on- 
ly the  borrower,  or  the  person  stipulating  for  the  payment  of  usu- 
ry, but  the  surety  or  indorser  of  such  person  also.  If  part  of  the 
defendant's  testimony  was  inadmissible,  the  objection  to  it  should 
not  have  been  made  en  masse,  but  it  should  have  particularly 
pointed  out  so  much  as  was  exceptionable;  this  not  having  been 
done,  the  court  properiy  overruled  the  motion  in  toto.  The  charger 
of  the  court  refers  to  the  jury  the  credibility  of  the  testimony,  and 
infoi'msthem  iffhey  believe  it,  they  should  find  for  the  defend- 
ant; there  is  nothing  irregular  in  this. 
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COLLIER,  C.  J. — 1.  The  first  point  made  by  the  plaintilTs 
counsel,  is  not  psesented  by  the  record.  The  objection  to  the 
defendant's  testinr>ony  docs  not  appear  to  have  been,  that  the 
plaintiff  had  not  been  furnished  with  a  written  statement  of  the 
facts  which  he  proposed  to  narrate:  but  it  was  to  his  competency 
generally. 

2.  The  fourth  section  of  the  act  of  1819,  to  regulate  the  rate  of 
interest,  declares,  that  any  note  or  bond  given  on  account  of  any 
usurious  contract,  shall  be  void;  and  that  "the  obligor  or  obligors," 
are  made  '^competent  witnesses  to  prove  the  usurious  considera- 
tion of  any  such  bond  or  bonds,  note  or  notes." ,  By  the  fifth  sec- 
tion of  the  same  statute,  it  is  enacted  that,  "when  any  suit  or  ac- 
tion may  be  brought  in  any  court  of  record  in  this  State,  touch- 
ing or  concerning  any  usurious  bond,  specialty,  promise  or  agree- 
ment, the  borrower  or  party  to  such  usurious  bond,  specialty 
contract,  promise,  or  agreement,  from  whom  such  higher  rate  of 
interest  is,  or  shall  be  taken,  shall  be  a  good  and  sufficient  wit- 
ness to  give  evidence  of  such  offence."     [Clay's  Dig.  590.] 

The  admission  of  a  party  to  a  suit,  or  of  one  who  is  directly  in- 
terested in  its  determination,  to  give  evidence  in  his  own  favor,  is 
at  variance  with  the  common  law;  and  a  statute  which  introduces 
such  a  rule,  should  not  be  extended  by  construction  beyond  what 
was  obviously  intended  by  the  legislature.  Here  it  is  said  that 
"the  borrower,  or  party  to  such  usurious  bond,  &c.  from  whom 
such  higher  rate  of  interest  is  or  shall  be  taken,"  shall  be  a  wit- 
ness, &c.  It  is  clear  that  none  other  than  he  who  is  a  party  to 
the  transaction  by  which  usury  is  taken  or  reserved,  is  made 
competent  to  prove  the  fact-  If  a  contract  would  only  be  usu- 
rious in  the  case  of  a  direct  loan  of  money,  or  other  thing,  then 
the  term  "borrower,"  would  have  been  sufficiently  expressive  of 
the  meaning  of  the  legislature;  but  the  statute  is  one  of  very  ex- 
tensive operation,  and  applies  to  all  contracts,  agreements,  &c. 
by  which  a  higher  rate  of  interest  than  the  law  prescribes,  is  re- 
served. Hence  it  was  thought  necessary,  in  order  to  make  the 
law  harmonious  and  consistent  in  its  provisions,  and  express  with 
clearness,  the  legislative  will,  to  declare,  not  only  that  one  who 
was  in  ordinary  parlance  a  borrower,  but  also  aparty  from  whom 
a  usurious  rate  of  interest  should  be  reserved,  v  as  competent  to 
prove  the  fact  by  his  own  evidence.  This  provision  in  the  sta- 
tute was  intended  to  discountenance  usury,  and  to  afford  a  facility 
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in  proving  it  without  a  resort  to  equity  to  obtain  a  discovery, 
where  otlier  proof  was  not  attainable.  The  reason  of  the  enact- 
ment does  not  apply  where  the  borrower,  or  party  to  the  unlaw- 
ful transaction  is  not  sued;  for  if  a  surety,  indorser,  or  other  per- 
son in  privity  with  the  original  party,  is  the  defendant,  the  ori- 
ginal party  is  competent,  and  may  be  examined  as  a  witness  to 
prove  the  usury.  But  it  is  needless  to  reason  upon  this  point — 
the  terms  of  the  act  are  too  explicit  to  require  illustration. 

3.  It  is  unnecessary  to  consider  the  extent  to  which  the  "bor- 
rower or  pai'ty,  &c."  may  be  permitted  to  give  evidence  under 
the  act  in  question;  but  we  would  remark  that  he  is  only  made 
competent  to  testify  to  the  illegality  of  the  transaction  for  usury. 
What  particular  facts  constitute  the  offence,  must  depend  more 
or  less  upon  the  case  itself,  and  cannot  be  well  defined  within 
limits  of  general  application. 

-  4.  It  is  entirely  competent  for  a  judge  to  instruct  the  jury,  that 
if  they  believe  the  testimony  adduced,  they  should  find  a  verdict 
for  the  one  party  or  the  other.  Such  a  charge  does  not  trench 
upon  the  appropriate  office  of  a  jury.  It  does  not  assume  the 
truth  of  the  evidence;  that  is  an  inquiry  expressly  referred  to  their 
determination,  and  the  court  only  declares  what  is  the  law  upon 
a  supposed  state  of  facts.  This  is  what  is  done  upon  a  demur- 
rer to  evidence,  and  cannot  operate  more  prejudicially  to  the 
plaintifi',  than  if  the  defendant  had  demurred. 

As  the  evidence  of  the  defendant  in  the  present  case  was  in- 
admissible, it  is  unnecessary  to  consider  its  effect,  upon  the  hy- 
pothesis that  it  was  regularly  before  the  jury.  The  judgment 
-must  be  reversed,  and  the  cause  remanded. 


WINSTON  V.  METCALF. 


1.  p.  and  W.  are  the  joint  makers  of  a  note  to  one  J.  W  ,  who  assigns  it  to  M., 
but  previous  to  any  notice  to  the  payees  of  the  assignment,  P.  one  of  tiiem  ac- 
quired a  note  made  by  J.  W.,  payable  to  one  J.  P.,  and  by  him  assigned  to  P. 
Held,  in  a  suit  on  the  note  by  Mi  against  W.,  that  the  latter  was  entitled  to 
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tbe  benefit  of  theseUoff  held  hy  his  co.makcr  P.  against  J.  W.,  on  prodccing 
tbe  note  at  tbe  trial,  with  the  consent  of  P.,  to  use  it  as  a  rel-ofl*. 
2.  An  agreement,  contained  in  the  body  of  a  note,  purporting  to  be  in  conaide> 
ration  of  the  hire  of  slaves,  to  return  tbe  slaves  clothed  as  slaves  usuallj  are, 
is  not  assigned  bj  the  indorsement  of  the  note,  nor  can  the  assignee  main- 
tain an  action  for  the  breach  of  it,  when  suing  for  tbe  money  due  on  the  note. 

Writ  of  error  to  the  County  Court  of  Sumter. 

Assumpsit  by  Metcalf,  as  the  indorsee  of  a  promissory  note, 
described  in  the  declaration  as  made  by  Winston,  for  the  pay- 
ment of  200  dollars,  to  one  Waller,  on  the  1st  January,  1842,  for 
the  hire  of  two  slaves,  which  were  to  be  returned  clothed  as 
slaves  usually  are.  The  breach  assigned  is,  the  non-payment  of 
the  money,  and  the  not  returning  the  slaves  clothed  in  the  usual 
manner.  The  defendant,  in  addition  to  the  general  issue,  with 
notice  of  set-off,  pleaded  a  special  plea  to  this  effect: — That  the 
note  was  made  by  one  Pettus  and  the  defendant,  the  latter  being 
a  mere  security;  that  Pettus,  previous  to  the  assignment  of  the 
note  sued  on  by  Waller  to  the  plaintiff,  had  become  the  owner  of 
the  note  made  by  the  former  to  one  Pierce  for  125  50-100  dollars, 
due  the  1st  day  of  January,  1841;  which  note  was  assigned  by 
the  said  Pierce  to  Pettus  before  any  notice  of  the  assignment  of  the 
note  due  to  Waller.  That  the  same  was  purchased  as  and  for 
an  offset  to  the  note  sued  on,  and  for  the  just  account  and  bene- 
fit of  the  defendant  and  the  said  Pettus;  and  that  the  defendant, 
with  the  concurrence  and  consent  of  Pettus,  produces  the  said 
note  so  assigned,  and  offers  to  set-off  the  same  to  part  of  the  de- 
mand sued  for.  The  court  sustained  a  demurrer  to  this  plea;  and 
at  the  trial,  the  same  facts,  in  substance,  were  proved  before  the 
jury;  and,  also,  that  the  defendant  had  no  other  interest  in  the  note 
than  as  an  off-set  to  this  suit,  and  never  had  it  in  his  possession, 
though  it  was  produced  in  court  and  offered  as  a  set-off. 

The  court  rejected  the  set-off;  and  this  is  now  assigned  as  er- 
ror, as  is,  also,  the  overruling  of  the  demurrer  to  the  plea. 

Bliss  &  Baldwin,  for  the  plaintiff  in  error,  cited  Minor,  321;  1 
Ala.  Rep.  N.  S.  93;  Bab.  on  Set-off,  22;  8  N.  H.  539;  4  ib.  236; 
3  Mon.  19;  4  ib.  1;  4  John.  C.  Rep.  15;  13  Johns.  9;  3  Mason, 
145. 
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Metcalf,  contra,  insisted,  that  Winston  had  no  interest  in  the 
note  offered  as  a  set-off.  [2  Ala.  Rep.  675.]  Besides  the  gene- 
ral objection  to  the  set-off  as  not  being  a  debt  between  the  same 
parties,  a  part  of  the  demand  sued  for  is  unliquidated  damages, 
to  which  there  can  be  no  set-off.  [Williams  v.  Love,  2  Ala.  Rep. 
71;  Chitty  on  Con.  658.] 

A  surety  cannot  set-off  a  debt  due  to  the  principal.  [Lyon  v. 
State  Bank,  1  Stewart,  442;  Holmes  v.  Bullock,  4  Ala.  Rep.  228; 
Clay's  Digest,  382;  Minor,  32  L] 

GOLDTHWAITE,  J.— 1.  The  validity  of  the  set-off,  pro- 
duced at  the  trial,  depends  upon  the  construction  of  the  statute  of 
set-off  in  connexion  with  other  enactments  supposed  to  bear  on 
it.  So  much  of  that  statute  as  affects  the  question  now  raised,  is 
in  these  words:  «In  all  cases  where  there  are,  or  shall  be  mutual 
debts  subsisting  between  the  plaintiff  and  the  defendant,  or  if  ei- 
ther party  sue  or  be  sued  as  executor  or  administrator,  where 
there  are  mutual  debts  subsisting  between  the  testator  and  the 
other  party,  one  debt  may  be  set-off  against  the  other."  Clay's 
Digest,  338,  §  161.]  This  st&tute  was  enacted  in  1807,  at  which 
time  the  enactment  making  joint  obligations,&c.,  joint  and  sever- 
al, had  not  been  passed;  nor  was  our  present  statute,  securing 
the  right  of  the  make"  of  a  note  to  set-off,  against  the  assignee, 
any  demand  possessed  against  the  note  previous  to  notice  of  the 
assignment,  then  in  force.  At  that  time,  all  promissory  notes 
were  assignable  in  the  same  manner  as  inland  bills  of  exchange. 
[Laws  of  Ala.  67  §1.]  It  is  obvious,  therefore,  when  these  stat- 
utes alone  are  regarded,  the  question  now  presented  could  not 
arise:  first,  because  a  bona  fide  assignee  took  the  note  discharged 
of  all  equities;  and,  second,  because  the  plaintiff  was  then  con- 
strained to  sue  all  the  makers  of  the  note  jointly. 

The  first  change  of  law  connected  with  this  subject,  was  made 
in  1812,  when  the  general  negotiability  of  promissory  notes  was 
restrained,  and  a  condition  imposed  upon  their  transfer.  This 
condition  is,  "that  the  defendant  shall  be  allowed  the  benefit  of 
all  payments,  discounts  and  sets-off  made,  had  or  possessed 
against  the  note  sued  on  previous  to  the  notice  of  the  assignment, 
in  the  same  manner  as  if  the  same  had  been  sued  and  prosecuted 
by  the  payee."     [Clay's  Digest,  38 1 ,  §  6.] 

It  is  clear,  with  reference  to  this  latter  statute,  if  the  suit  had 
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been  brought  against  both  principal  and  surety,  that  the  note  of- 
fered as  a  set-ofl',  must  have  prevailed;  for  the  case  then  would 
be  precisely  the  same  as  Pitcher  v.  Patrick,  [Minor,  321,]  where 
a  debt  due  to  the  obligee,  from  one  of  two  obligors,  was  allowed 
as  a  set-off* to  an  action  by  the  administrator  of  the  obligee  against 
both  obligors.  To  the  same  effect  is  Carson  v.  Barnes,  [1  Ala. 
Rep.  N.  S.  93.]  Both  these  decisions  were  doubtless  influenced 
by  another  enactment  passed  in  1818,  which  declared  the  effect 
of  all  joint  obligations  to  be  joint  and  several,  and  permitted  the 
plaintiff' to  proceed  against  one  or  more  of  the  joint  obligors,  &;c. 
[Clay's  Digest,  323,  §  61. J  It  is  this  statute  which  warrants  the 
plaintiff'in  this  suit  in  proceeding  against  Winston  alone;  and  it  is 
insisted,  the  effect  of  it  is  to  prevent  the  introduction  of  any  set- 
off" exclusively  owned  by  the  other  maker  of  the  note,  inasmuch 
as  the  debts,  in  this  condition  of  the  case,  cannot  be  said  to  be  mu- 
tual. The  strongest  point  of  view  in  which  this  question  can 
be  considered  on  the  part  of  the  plaintifli'is,  that  the  character  of 
joint  and  several  obligations  is  not  so  completely  changed  as  to 
abolish  the  consequences  which  arise  from  the  death  of  one  of 
the  makers;  in  which  event  a  complete  legal  remedy  only  re- 
mains as  against  the  survivors;  or  rather,  there  is  not  an  unre- 
stricted right  to  proceed  against  the  personal  representative  of 
the  deceased  maker.  This  point  received  some  consideration  in 
the  case  of  Von  Pheel  v.  Connelly,' [9  Porter,  452.]  There,  the 
action  was  by  the  assignees  of  a  note  payable  by  two  persons; 
to  this  action  the  defendants  pleaded  a  set-off*  due  by  open  ac- 
count from  a  firm,  of  which  the  payee  of  the  note  was  a  partner, 
and  this  was  held  not  to  be  a  mutual  debt  within  the  meaningof  the 
statute.  The  precise  diff*erence  between  that  case  and  this,  on 
the  principle  we  are  now  considering,  is  that  no  several  suit 
could  have  been  brought  against  the  persons  owing  the  account, 
inasmuch  as  demands  of  that  description  are  not  made  joint  and 
several  by  the  statute.  It  is  perhaps  impossible  to  say  that  this 
feature  of  joint  obligations,  remaining  unchanged,  may  not  have  its 
eff*ect  in  some  cases,  but  what  this  eflfect  is,  it  is  improper  to  spec- 
ulate upon  in  advance. 

Indepenent  of  any  consideration  whether  this  is  a  mutual  debt 
within  the  terms  of  the  general  statute  of  set-off*,  we  think  it  is 
within  the  precise  words  of  the  restriction  imposed  on  the  as- 
signment of  promissory  notes.     When  the  plaintiff*  acquired  his 
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interest  in  tiie  note  sued  on,  it  was  affected  "WiTh  the  right  of  the 
principal  debtor  to  set-off  the  note  then  held  by  him  against  the 
payee;  and  it  seems  to  us  that  this  right  can  be  in  no  wise  im- 
paired by  any  act  of  the  plaintiff  True,  he  is  entitled  to  sue  ei- 
ther party  severally,  but  it  by  no  means  follows,  that  when  he 
does  so,  that  he  avoids  any  defence  which  could  be  interposed  if 
the  suit  was  brought  against  the  principal  debtor.  Any  other 
construction  of  these  statutes  will  lead  to  the  great  injustice  of 
allowing  a  party,  by  selecting  one  out  of  several  persons  equally 
responsible  to  him,  to  avoid  the  just  operation  of  the  law. 

The  principal  debtor  is  liable  to  indemnify  his  surety  whenever 
the  latter  pays  the  debt;  and  when  the  former  has  procured  a  va- 
lid set-off,  we  perceive  no  sound  reason  why  the  surety  should 
not  be  permitted,  with  his  consent  and  concurrence,  to  enforce  it 
in  the  same  manner  as  if  the  suit  was  against  both  jointly. 

The  case  of  Lyon  v.  The  State  Bank,  [1  Stewart,  442,]  does 
not  assert  a  principle  different  from  that  now  held;  for  there,  no 
assent  of  the  principal  debtor  was  shown  that  the  money  due  to 
him  from  the  bank,  and  held  in  deposite,  should  be  applied  in  dis- 
charge, or  as  a  set-off  of  the  debt.  We  are  not  to  be  understood 
as  disturbing  those  decisions,  where  we  have  held  that  a  set-off 
must  be  such  a  legal  debt  as  will  entitle  the  party  offering  it  to 
maintain  a  cross  action.  [Crawford  v.  Simonton,  7  Porter  110; 
French  v.  Garner,  ib.  549;  Bell  v.  Horton,  1  Ala.  Rep.  N.  S. 
412;  Adams  v.  McGrew,  2  Ala.  Rep.  675;  Holmes  v.  Bullock, 
4  ib.  228.] 

2.  It  is  also  urged,  as  a  reason  why  this  set-off  ought  not  to  be 
allowed,  that  the  action,  in  part,  is  brought  to  recover  unliquidated 
damages,  supposed  to  accrue  from  the  omission  of  the  makers 
of  the  note  to  return  the  slaves  clothed  in  the  usual  manner.  We 
apprehend,  however,  that  no  right  to  recover  damages,  on  this 
account,  passed  to  the  assignee,  inasmuch  as  their  engagement, 
in  this  respect,  is  neither  a  promise  to  pay  money  or  any  other 
thing,  and,  therefore,  is  not  assignable  within  the  statute.  In 
Virginia  it  has  been  held,  under  a  statute  very  similar  to  ouf 
own,  that  bonds,  &c.,  with  a  collateral  condition,  are  not  assign- 
able. [Henderson  v.  Hepburn,  2  Call.  232;  Lewis  v.  Harwood, 
6  C ranch,  83.]  Our  statute,  it  will  be  seen,  excludes  the  idea  that 
such  an  agreement  is  assignable;  and  the  only  legal  effect  which 
can  be  given  to  the  assignment  of  the  note  sued  on,  is  to  consider 
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it  as  investing  the  assignee  with  the  right  to  sue  in  his  own  name 
for  the  money  promised  to  be  paid. 

From  what  has  been  said,  it  will  be  seen  that  our  conclusion  is, 
that  the  plea  is  sufficient  in  law  as  a  bar  for  so  much  of  the  suit  as 
is  covered  by  the  note  offered  as  a  set-off.  Also,  that  the  evi- 
dence offered  should  have  been  admitted  at  the  trial  on  the  other 
issue. 

Judgment  reversed,  and  cause  remanded. 


HULL  &  LEAVENS  v.  THE  PLAx\TERS  AND  MER- 
CHANTS  BANK  OF  MOBILE. 

1.  The  transfer  of  negotiable  notes  by  a  separate  deed  of  assignment,  without  de. 
livery  of  the  notes  themselTes,  is  not  an  endorsement,  or  such  transfer  as  will 
vest  the  legal  title  in  the  transferee  according  to  the  law  merchant,  but  is  the 
assignment  merely  of  a  chose  in  action. 

Error  to  the  Chancery  Court  at  Mobile. 

This  case  was  argued  at  the  same  time  with  the  case  of  Hall 
V.  Hallett  and  others,  at  the  last  term.  It  will  be  seen,  however, 
from  the  opinion  of  the  court  in  which  the  facts  are  sufficiently 
stated,  that  it  is  entirely  dissimilar.  ' '' 

Campbell,  for  plaintiffin  en*or. 
D  ARC  AN,  contra. 

ORMOND,  J. — It  was  contended  in  argument,  that  (his  case 
is  identical  in  principle  with  the  case  of  Hall  v.  Hallett,  et  al.  deci- 
ded at  ihe  present  term.  In  that  case,  it  was  held,  that  receiving 
a  negotiable  note  by  indorsement,  in  payment  and  discharge  of  a 
pre-existing  debt,  was  a  taking  in  tlie  usual  course  of  trade,  and 
that  the  holder  was  not  affected  by  the  equities  between  the  ori- 
ginal parties,  of  which  he  had  no  notice. 

96 
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The  facts  of  this  case  are  briefly  these:  The  complainant,  Hull, 
purchased  lots  in  the  city  of  Mobile,  from  one  Solomon  Andrews, 
and  executed  his  notes  therefor,  payable  in  bank,  the  two  last  of 
which  fell  due,  one  on  the  1st  November,  1840,  for  $5,200,  and 
one  on  the  1st  November,  1841,  for  $5,440 — That  at  the  time  of 
the  sale,  there  was  a  mortgage  upon  the  lots,  in  favor  of  William 
R.  Hallett,  which  Andrews  fraudulently  concealed,  and  which  is 
still  subsisting,  and  in  part,  unsatisfied — That  in  April,  1837,  An- 
drews absconded  from  the  State,  insolvent,  and  was  imprisoned 
in  New-Orleans,  as  a  fraudulent  debtor,  by  the  Planters'  and 
Merchants'  Bank.  The  two  notes  above  described,  with  others, 
were,  by  Solomon  Andrews  and  H.  M.  Andrews  &  Co.  (which 
firm  was  composed  of  S.  Andrews  and  H.  M.  Andrews)  tissigned 
to  the  firm  of  Andrews  &  Brothers,  composed  of  J.  Andrews,  Z. 
Andrews  and  E.  Andrews,  to  secure  them  for  debts  and  liabili- 
ties of  S.  Andrews  and  H.  M.  Andrews  &  Co.  H.  M.  Andrews 
&  Co.  and  S.  Andrews,  being  indebted  to  the  Planters'  and  Mer- 
chants' Bank  of  Mobile,  an  arrangement  was  entered  into  be- 
tween the  Bank  and  E.  Andrews,  acting  for  the  firm  of  Andrews 
&,  Brothers,  by  which  the  latter  became  bound  for  one  hundred 
thousand  dollai's,  and  also  assigned  to  the  bank  about  one  hun- 
dred and  fifteen  thousand  dollars  in  notes  and  bills,  of  the  effects 
of  S.  Andrews  and  H.  M.  Andrews  &  Co.  which  had  been  as- 
signed to  them  by  the  latter,  for  the  purpose  above  stated,  the 
Bank  transferring  to  Andrews  &  Brothers,  their  claims  on  S. 
Andrews  and  H.  M.  Andrews  &  Co.  This  transaction  took  place 
on  the  28th  of  June,  1339,  andwasevidenced  byadeed  of  that  date. 
None  of  the  notes  or  bills  were  in  the  possession  of  E.  Andrews 
when  the  agreement  was  entered  into;  the  two  notes  of  the  com- 
plainant, Hull,  being  then  in  the  possession  of  the  Bank  of  Mobile, 
to  which  it  had  been  delivered  previously,  to  hold  as  collateral  se- 
curity for  liabilities  of  Andrews  &  Brothers  to  the  Bank,  and  for 
which  an  order  was  given  to  the  Planters'  and  Merchants'  Bank, 
where  the  principal  debt  was  paid. 

The  object  of  the  bill  is,  to  have  the  notes  credited  by  the 
amount  still  due  on  the  mortgage  to  Hallett. 

The  general  doctrine  is  very  clear,  that  any  one  in  possession 
of  a  negotiable  security,  may,  by  indorsement,  vest  a  complete  ti- 
tle to  it,  though  he  may  have  obtained  it  by  fraud,  or  for  an  en- 
tirely different  purpose,  if  the  indorsee  gives  a  valuable  conside- 
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ration  for  the  transfer,  and  is  not  affected  with  notice  of  the  fraud 
or  want  of  title.  This  is  necessary  to  render  them  negotiable, 
and  in  all  cases  of  instruments  negotiable  by  the  law  merchant, 

the  presumption  of  law  is,  that  the  title  is  with  the  possession 

[Collins  V.  Martin,  1  B.  <fe  P.  048;  Grant  v.  Vaughan,  3  Burr. 
1524:  Miller  v.  Race,  1  ib.  452;  Peacock  v.  Rhodes,  2  Doug- 
lass, 633.] 

It  results  as  a  corollary  from  the  proposition  above  stated, 
that  if  the  transferee  has  notice  at  the  time  of  the  transfer  of  the 
fraud  or  other  defence  to  the  instrument,  he  will  be  affected  by 
it,  and  the  instrument  in  his  hands  will  be  subject  to  the  same  de- 
fence as  if  it  had  never  been  negotiated,  unless  it  has  been  said 
he  can  deduce  a  title  from  some  one  upon  the  bill  not  affected  with 
notice,  a  question  which  does  not  arise  in  this  case. 

The  only  question  necessary  to  be  settled,  is,  whether  the 
Planters'  and  Merchants'  Bank,  have  such  a  title  to  the  notes  in 
question,  as  by  the  rules  of  the  law  merchant,  will  protect  it 
against  the  latent  equity  of  the  complainant. 

To  vest  the  legal  title  in  a  negotiable  instrument,  it  must,  ac- 
cording to  the  law  merchant,  be  transferred  to  the  holder.  If  it  be 
payable  to  bearer,  the  transfer  may  be  by  deliver}';  if  payable  lo 
order,  it  can  only  be  by  an  indorsement  on  the  paper  itself,  or  at 
least  on  one  attached  to  it.  [Story  on  Bills,  222,  and  cases  cited; 
Chitty  on  Bills,  251;  Gibson  v.  Minet,  1  H.  B.  See  the  opinion 
of  C.  J.  Eyre,  at  page  005-6.]  This  results  from  the  rule,  that 
the  title  and  possession  of  a  negotiable  security,  are  inseperable — 
the  property  passes  with  the  possession.  In  the  language  of  C. 
J.  Eyre,  in  Collins  v.  Martin,  [1  B,  P.  648,]  "every  holder  with 
the  bill,  takes  the  property,  and  his  title  is  stamped  upon  the  bills 
themselves." 

Tested  by  these  rules,  it  will  be  perceived  that  the  transfer  of 
the  notes  in  this  case  to  the  P.  and  M.  Bank,  has  not  one  of  the 
properties  of  the  endorsement  of  a  negotiable  security.  When  the 
agreement  was  entered  into  by  the  P.  and  M.  Bank,  with  E.  An- 
drews, the  notes  were  not  in  the  possession  of  Andrews,  but  were 
then  in  the  custody  and  under  the  control  of  the  Bank  of  Mobile, 
to  which  they  had  been  pledged  by  Andrews  as  collateral  secu- 
rity. The  transfer  was  not  made  by  endorsement  on  the  notes,  but 
by  a  deed  of  assignment,  by  which  these  notes,  with  other  securi- 
ties, were  conveyed  to  the  Bank.     Nor  did  the  Bank,  by  the  con- 
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tract,  become  entitled  to  the  possession  or  control  of  the  notes, 
but  received  an  order  for  their  delivery,  when  the  debt  for  which 
they  were  pledged,  should  be  discharged.  This  was  then,  at 
most,  an  assignment  of  the  interest  which  the  assignor  had  in  the 
notes  at  the  time  of  the  assignment,  and  whatever  may  be  the 
interest  which  the  Bank  took  by  the  assignment,  it  certainly  did 
not  receive  the  legal  title  according  to  the  custom  of  merchants. 
It  was  in  truth,  but  the  assignment  of  a  chose  in  action,  which  sub- 
jects the  assignee  to  all  the  defences  which  existed  against  the 
payee  at  the  time  of  the  assignments. 

In  Hopkirk  v.  Page,  [2  Brock.  41,]  where  negotiable  securi- 
ties, as  in  this  case,  had  been  transferred  by  a  deed  of  assignment, 
Chief  Justice  Marshall  holds  the  following  language:  "Nothing 
can  be  more  anti-commercial  than  the  idea  of  transfernng  nego- 
tiable paper  by  a  deed,  transferring  a  vast  number  of  bills,  bonds, 
notes  and  accounts.  Such  an  instrument  may  very  properly  be 
considered  as  conveying  the  equitable  interest,  the  right  to  re- 
ceive the  money,  but  cannot  be  considered  as  a  negotiation  of  the 
bill  upon  mercantile  principles,  or  according  to  mercantile  usage, 
so  as  to  authorize  the  holder  to  sue  in  his  own  name.  The  books 
treat  of  no  such  mode  of  transfer." 

It  is  true,  that  by  our  statute,  the  assignee  is  vested  with  the  le- 
gal title,  but  the  Bank  can  derive  no  aid  from  that  circumstance, 
because  the  statute  subjects  the  assignee  to  all  the  defences  which 
existed  to  the  note  at  the  time  of  the  transfer. 

This  view  being  decisive  in  favor  of  the  decree  made  by  the 
chancellor,  we  have  not  considered  it  necessary  to  enter  upon 
the  inquiry,  whether  upon  the  other  facts  disclosed  by  the  record, 
the  Bank  could  be  considered  a  honajide  holder  for  a  valuable 
consideration,  and  the  decree  is  consequently  affirmed  with 
costs. 
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THE  STATE  v.  MURPHY. 

1,  An  indictment  is  unobjectionable,  both  in  form  and  substance,  which  aUcgcs  a 
conspiracj  falsely  and  fraudulently  to  seduce  from  her  virtue,  and  carnally  to 
know  an  unmarried  female,  by  procuring  the  consent  of  herself  and  parents,  to 
her  marriage  with  one  of  the  conspirators  ;  and  then  in  furtherance  of  such  cod- 
spiracy,  producing  a  forged  licence,  assuring  them  of  its  genuineness,  falsely 
and  fraudulently  representing  another  of  the  conspirators  to  be  authorised  to 
celebrate  the  espousals,  who  actually  performed  the  ceremony  ;  in  consequence 
of  all  which  the  daughter  and  her  father  and  mother  were  deceived,  &c.,  and 
she  cohabited  with  her  pretended  husband.  And  in  such  case  it  is  immaterial 
whether  a  licence  was  necessary  to  the  validity  of  the  marriage  or  not. 

3.  It  is  an  essential  constituent  of  the  crime  of  rape  that  the  act  should  bare 
been  committed  by  force,  and  against  the  will  of  the  female. 

3.  A  conspiracy  to  commit  an  offence  is  not  merged  when  the  conspiracy  is  exe- 
cuted, where  the  conspiracy  and  the  act  done  arc  misdemeanors  of  the  same 
grade  ;  but  the  indictment  may  be  framed  with  a  view  to  the  punishment  of 
either. 

4.  Quere  ?  Are  not  the  statotes  in  respect  to  the  obtaining  a  licence  to  celebrate 
the  contract  of  espousal,  and  the  form  of  its  solemnization,  directory  merely; 
and  is  it  not  competent  for  persons  of  proper  age  to  consummate  the  contract 
per  verba  de  prasenti,  without  a  license,  or  the  interposition  of  one  of  the  func 
tionaries,  designated  by  the  law. 

On  points  referred  by  the  Circuit  Court  of  Butler. 

The  indictment  charges  that  the  defendant,  with  other  per- 
sons, whose  names  are  particularly  mentioned,  did,  on  the  4th 
of  February,  1843,  conspire,  &c.,  wickedly,  maliciously,  &c,  to 
seduce  from  her  virtue  one  Temperance  Buckalow,  a  young 
maiden  lady;  and  to  assist  and  enable  "John  Henry  Watts  to  ef- 
fect a  pretended  marriage  with  the  said  Temperance  Buckalow; 
and  to  make  John  Buckalow  and  Temperance  Buckalow,  sen., 
{father  and  mother  of  the  said  Temperance.)  believe  it  to  be  le- 
gal, and  thereby  to  enable  him,  the  said  John  Henry  Watts,  car- 
nally to  know  her,  the  said  Temperance  Buckalow,  without  le- 
gal matrimony  between  them,  the  said  John  Henry  Watts  and 
Temperance  Buckalow." 

The  indictment  further  charges,  that  John  Henry  Watts,  Wil- 
son !Murphy  and  the  other  conspirators  afterwards,  on  the  24th 
of  March,  1843,  in  pursuance  of,  and  according  to  tlie  conspiracy. 


766  ALABAMA. 


The  State  v.  Murphy. 


&c.,  had  as  aforesaid,  did  repair  to  the  house  of  John  and  Tem- 
perance Buckalow,  father  and  mother,  &c.,  and  falsely  represent- 
ed to  them  and  their  daughter,  Temperance  Buckalow,  that  the 
said  John  Henry  Watts  had  obtained  a  license  from  the  clerk  of 
the  county  court  of  Butler,  giving  authority  to  any  one  legally 
authorized  to  celebrate  the  rites  of  matrimony  between  the  said 
John  Henry  Watts  and  the  said  Temperance  Buckalow.  It  is 
further  charged,  that  the  said  John  Henry  Watts,  Wilson  Mur- 
phy and  the  other  conspirators,  in  pursuance  of  the  said  conspira- 
cy, did  produce  to  the  said  John  Buckalow  and  Temperance 
Buckalow,  the  father  and  mother,  and  Temperance,  daughter  as 
aforesaid,  on  the  day  and  year  last  aforesaid,  at  the  house  of  John 
Buckalow,  in  the  county  aforesaid,  a  paper  which  they  falsely 
represented  to  the  father,  mother  and  daughter,  as  the  said  mar- 
riage license:  and  that  sterling  B.  Parker  (one  of  the  conspirators) 
represented  himself  as  being  then  and  at  that  time  a  justice  of  the 
peace  for  Butler  county;  and  he  did  then  and  there  unlawfully 
marry  the  said  John  Henry  Watts  and  Temperance  Buckalow: 
and  the  said  John  Henry  Watts  then  and  there,  pretending  to  be 
the  lawful  husband  of  the  said  Temperance,  went  to  bed  with 
her,  &c. 

On  this  indictment,  a  capias  issued,  requiring  the  arrest  of  all 
the  conspirators,  which  was  executed  on  the  defendant  only;  who 
raised  the  following  points  upon  demurrer: 

1.  That  the  indictment  did  not  show  any  offence  had  been 
committed;  because,  in  charging  the  conspiracy,  it  used  the  pre>- 
sent  instead  of  the  past  tense. 

2.  The  indictment  did  not  show  that  the  conspiracy  was  to 
seduce  Temperance  Buckalow  against  her  consent,  or  the  con- 
sent of  her  parents;  and  because  it  did  not  show  that  the  conspi- 
racy was  thus  consummated. 

3.  The  indictment  shows  the  conspirators,  in  consummating 
their  purpose,  to  have  committed  a  civil  trespass,  and  the  conspi- 
racy cannot  be  punished  as  an  offence. 

4.  The  conspiracy  charged  is  not  indictable,  because  the  act 
done  in  pursuance  of  it,  is  a  misdemeanor  only. 

5.  The  act  is  a  felony  more  highly  penal  than  the  conspiracy; 
and  the  conspiracy  is  not  indictable. 

The  demurrer  was  overruled;  and  the  questions  of  law  there- 
upon raised,  being  deemed  novel  and  difficult,  were  referred  to 
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this  court  for  its  decision — the  defendant  having  been  first  ad- 
judged guilty  upon  plea  and  yerdict. 

G.  W.  Gayle,  for  the  defendant. — 1.  The  law  punishes  offences 
committed,  and  not  those  which  are  merely  contemplated.  Eve- 
ry thing  must  be  specifically  alleged,  and  nothing  can  be  taken  by 
intendment.     [3  Stew't  Rep.  123.]  ^* 

2.  To  this  point,  he  cited  Roscoe  Crim.  Ev.  366;  Russ.  on  Cr. 
498;  and  insisted  that  there  was  a  marriage  de  facto;  consequent- 
ly the  actors  were  not  chargeable  with  a  crime.  [33  Law  Lib. 
25, 28,  45;  4  Phil.  Ev.  286;  1  Chit.  Plead.  63,  note  B.] 

3.  A  conspiracy  to  commit  a  trespass  is  indictable.  [2  Russ. 
on  Cr.  503.]  If  there  was  not  a  marriage,  then  it  was  a  case  of 
debauchery,  for  which  the  father  has  a  remedy  by  action  of  tres- 
pass ^^er  quod  servitium  amisit;  and  the  daughter's  injury  may 
perhaps  be  repaired  by  suit.     [1  Chit.  Plead.  164.] 

4.  Where  a  felony  or  a  misdemeanor  is  in  fact  committed  in 
pursuance  of  a  conspiracy,  the  conspiracy  is  merged  and  cannot 
be  punished  as  a  distinct  offence.  [5  Mass.  Rep.  106;  Ros- 
coe's  Crim.  Ev.  258;  34  Eng.  C.  <k  Rep.  388,  392.]  The  of- 
fence charged  to  have  been  committed,  amounts  to  a  rape,  and 
merges  the  conspiracy,  because  it  is  more  highly  punished.  [1 
Russ.  C.  Law,  526,  8,  note  16;  Arch.  C.  Plead.  375;  34  Eng.  C. 
&  Rep.  ut  supra;  Clay's  Dig.  430,  3,  414.] 

Attorney  General,  for  the  State.  The  conspiracy  to  pro- 
cure the  consent  of  Miss  Buckalow  by  fraud  or  false  affirmations, 
amount  to  such  a  contrivance  as  the  law  denounces  an  offence. 
[3  Chitt/s  C.  L.  1179;  1  Leach's  Cr.  L.  39;  3  Burr.  Rep.  1321;  id. 
1434;  2  Yeates'  Rep.  114.] 

All  conspiracies  to  prejudice  another  in  person,  property,  or 
character  are  offences  at  common  law;  and  our  statute  is  merely 
declaratory  of  the  common  law.  True,  in  consummating  the 
conspirators'  design,  a  private  injury  was  perpetrated,  yet  this 
did  not  atone  for  the  offence  against  public  morals.  [2  Hawks. 
C.  L.  72,  §  2;  3  Chit.  Cr.  L.  1139;  2  Yeates',  ut  supra-,  1  Dev. 
Rep.  357.] 

The  conspiracy  was  a  misdemeanor,  though  it  was  neces- 
sary to  show  some  overt  act  as  the  statute  requires.  The  con- 
summation of  tlie  conspiracy  is  notliing  more  than  a  misdemean- 
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or;  and  between  offences  of  equal  grade  there  can  be  no  merger. 
It  is  allowable  to  punish  the  first  offence,  or  to  elect  for  which  the 
indictment  shall  be  framed.     [4  Wend.  Rep.  265.] 

Morally,  the  conspirators,  in  acting  out  their  purpose,  may 
have  been  guilty  of  a  rape;  but  at  common  law,  force  must  have 
been  employed  in  order  to  make  out  that  crime,  and  the  case  does 
not  come  within  our  statute  which  enlarges  the  offence.  [4  Bla. 
Com.  210;  1  Hawk.  P.  C.  121;  3  Chit.  Cr.  L.  810;  Wheeler's 
Cr.  Cases,  152.] 

COLLIER,  C.  J. — The  indictment,  it  is  believed,  is  sufficient- 
ly precise  and  direct  in  its  allegations,  so  that  the  question  is, 
whether  the  offence  it  attempts  to  charge  is  punishable  by  law. 

A  conspiracy  is  said  to  be  a  consultation  or  agreement  be- 
tween two  or  more  persons,  either  falsely  to  accuse  another  with 
a  crime  punishable  by  law,  or  wrongfully  to  injure  or  prejudice  a 
third  person,  or  any  body  of  men  in  any  other  manner;  or  to  com- 
mit any  offence  punishable  by  law;  or  to  do  any  act  with  intent  to 
prevent  the  course  of  justice;  or  to  effect  a  legal  purpose  with  a 
corrupt  intent,  or  by  improper  means.  [1  Hawk.  P.  C.  chap. 
27,  §2,etpost;  Arch.  Cr.  Plead.  390-1;  4  Bla.  Com.  136,  n.  31; 
3  Chitty's  C.  L.  1 139;  2  Russ.  on  Cr.  553.]  In  Taylor  and  Rob- 
inson's case,  [Leach's  Cr.  Law  39,]  a  woman  living  in  the  service 
of  her  master,  conspired  with  another  man  that  he  should  person- 
ate her  master,  and  in  that  character  should  solemnize  a  marriage 
with  her;  which  was  accordingly  done,  for  the  purpose  of  after- 
wards raising  a  specious  title  to  the  property  of  the  master.  The 
gist  of  the  indictment  was  for  the  conspiracy,  and  the  conviction 
was  founded  on  that  ground.  It  was  considered  that,  although 
no  actual  injury  was  proved,  yet  it  was  the  province  of  the  jury 
to  collect  from  all  the  circumstances  of  the  case,  whether  there 
was  not  an  intention  to  do  a  future  injury  to  the  person  whose 
name  was  assumed.  So  a  conspiracy  to  seduce  a  daughter  from 
her  father's  house,  &.C.,  has  been  held  to  be  an  indictable  offence. 
[Rex  V.  Lord  Grey  and  others,  1  East's  P.  C.  chap.  11,  §  10;  Rex 
v.  Sir  Francis  Blake  Deloval,  and  others,  3  Burr.  Rep.  1434.] 

In  The  State  v.  Buchanan,  [5  Har.  &  Johns.  Rep.  317,  368,] 
the  law  applicable  to  conspiracy  as  a  criminal  offence  is  most 
elaborately  and  learnedly  considered.  The  conclusions  of  the 
court  are,  that  an  indictment  will  lie  at  common  law — 1st,  For  a 
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conspiracy  to  do  an  act  not  illegal,  nor  punishable,  if  done  by  an 
individual,  but  immoral  only.  2d,  For  a  conspiracy  to  do  an 
act  neither  illegal  nor  immoral  in  an  individual,  but  to  effect  a 
purpose,  which  has  a  tendency  to  prejudice  the  public. "  3d,  For 
a  conspiracy  to  extort  money  from  another,  or  to  injure  his  repu- 
tation by  means  not  indictable  if  practised  by  an  individual,  or  by 
verbal  defamation,  and  that  whether  it  be  to  charge  him  with 
an  indictable  offence  or  not.  4th,  For  a  conspiracy  to  cheat  and 
defraud  a  person  by  means  of  an  act,  which  would  not  in  law 
amount  to  an  indictable  cheat,  if  effected  by  an  individual.  5th, 
For  a  malicious  conspiracy  to  impoverish  or  ruin  a  third  person 
in  his  trade  or  profession.  Gth,  For  a  conspiracy  to  defraud  a 
third  person  by  means  of  an  act  not  per  se  unlawful,  and  though 
no  person  be  thereby  injured.  7th,  For  a  hare  conspiracy  to 
cheat  or  defraud  a  third  person,  though  the-  means  of  effecting  it 
should  not  be  determined  on  at  the  time.  8th.  That  a  conspi- 
racy is  a  substantive  offence,  and  punishable  at  common  law, 
though  nothing  be  done  in  execution  of  it.  9th,  That  in  a  prose- 
cution for  a  conspiracy,  it  is  sufficient  to  state  in  the  indictment, 
the  conspiracy  and  the  object  of  it;  the  means  by  whicb  it  was 
intended  to  be  accomplished  need  not  be  set  out,  being  only  mat- 
ters of  evidence  to  prove  the  charge,  and  not  the  crime  itself. — 
[See,  also.  Commonwealth  v.  Judd,  et  al.  2  Mass.  329;  State  v. 
Rikey  and  others,  4  Hals.  Rep.  293;  Commonwealth  v.  Tibbetts, 
2  Mass.  Rep.  530;  Commonwealth  v.  Warren,  G  id.  74:  Com- 
monwealth v.  Davis,  9  id.  415;  The  King  v.  Edwards,  8  Mod. 
Rep.  320;  Rex  v  Eccles,  and  others,  13  East's  Rep.  230;  The 
King  V.  Nicholls,  id.  412;  Lambert  v.  The  People,  9  Cow.  Rep. 
569;  3  Chitty'sC.  L.  1 139,  et  post,  and  cases  there  cited.J 

In  the  case  before  us,  it  is  explicitly  alleged,  that  the  object  of 
the  conspirators  was  to  impose  on  Temperance  Buckalow,  and 
her  father  and  mother  by  induc.ng  them  to  believe  that  a  Ibrged 
license  was  genuine,  and  that  one  of  their  number  was  a  justice  of 
the  peace  authorized  to  celebrate  the  rites  of  matrimony;  and 
thus  obtain  the  consent  of  the  father,  mother  and  daughter  to  the 
marriage  of  the  latter,  &c.  Whether  the  act  contemplated  would 
be  illegal  or  punishable  "if  done  by  an  individual,  we  need  not 
consider;  for  it  is  clear  that  it  was  emaicntly  unmoral,  and  intend- 
ed to  deceive  and  defraud,  and  this  is  quite  sulficicnt  to  consti- 
tute the  offence  of  conspiracy. 
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Conceding,  for  the  purposes  of  this  argument,  that  the  espou- 
sals may  be  celebrated  and  the  matri'monial  connection  formed 
without  the  authority  of  a  license  first  obtained  from  the  clerk, 
and  still  the  defendant  may  be  guilty.  Miss  Backalow  might, 
(as  every  woman  should,)  have  refused  to  unite  her  fortunes  with 
a  lover,  unless  the  appropriate  office  furnished  record  evidence 
that  the  conjugal  relation  was  duly  consummated  between  them 
So  the  assent  of  the  parents  may  have  been  yielded  to  the  for- 
mation of  this  most  important  relation,  upon  the  condition  that  it 
was  celebrated  according  to  the  directions  of  the  statute.  The 
deception  practised  by  means  of  the  forged  license,  and  misrep- 
resenting the  official  character  of  the  person  who  undertook  to 
repeat  the  marriage  ceremony,  when  considered  in  its  conse- 
quences, is  a  high  offence  against  morals;  and  merits  the  full 
measure  of  reprehension  with  which  it  is  visited  by  the  law. 

It  is  insisted  for  the  defendant,  that  although  the  conspiracy 
may  have  been  an  indictable  offence,  yet  having  been  consum- 
mated by  the  commission  of  a  felony,  the  conspiracy  is  merged 
in  the  act  which  was  done,  and  is  no  longer  punishable  as  a  mis- 
demeanor. The  indictment  does  not  allege  a  carnal  knowledge 
by  force,  but  merely  that  the  purpose  of  the  conspirators  was  ef- 
fected by  fraud.  It  is  an  essential  constituent  of  the  crime  of 
rape,  that  the  act  should  have  been  committed  by  force  and 
against  the  will  of  the  female.  [4  Bla.  Com.  210;  3  Chitty's  Cr. 
L.  810;  1  Russell  on  Cr.  556,  et  post,  and  cases  there  cited;  1 
Hawk.  P.  Cr.  121,  et  postJ]  If  a  woman  be  beguiled  into  her 
consent  by  marrying  a  man  who  had  another  wife  living,  or  by 
causing  the  nuptials  to  be  illegally  celebrated,  and  persuading  her 
that  the  directions  of  the  law  had  been  observed;  in  neither  case 
will  the  pretended  husband  be  guilty  of  a  rape.  There  are  rases 
which  lay  down  the  law  in  general  terms,  that  wherever  the  con- 
sent is  obtained  by  fraud,  the  crime  has  not  been  committed. — 
[Regina  v.  Saunders,  8  Carr.  &  P.  Rep.  265;  Regina  v.  Wil- 
liams, id.  286;  3  Chitty's  Cr.  L.  810;  Commonwealth  v.  Fields, 
4  Leigh's  Rep.  648.] 

In  The  People  v.  Mather,  [4  Wend.  Rep.  265,]  the  court  say, 
«It  is  supposed  that  a  conspiracy  to  commit  a  crime  is  merged  in 
the  crime  v  hen  the  conspiracy  is  executed.  This  may  be  so 
where  the  crime  is  of  a  higher  grade  than  the  conspiracy,  and 
the  object  of  the  conspiracy  is  fully  accomplished;  but  a  conspi- 
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racy  is  only  a  misdemeanor,  and  when  its  object  is  only  to 
commit  a  misdemeanor,  it  cannot  be  merged.  Where  two  crimes 
are  of  equal  grade,  there  can  be  no  legal  technical  merger." 

In  the  case  of  the  Commonwealth  v.  Kingsbury,  et  al.  [5 
Mass.  Rep.  106,j  the  defendants  were  charged  with  the  fraudu- 
lent removal  of  goods  upon  a  conspiracy  previously  formed,  un- 
der such  circumstances  as  made  them  guilty  of  a  felony.  The 
question  was  raised  whether  the  defendants  could  be  prosecuted 
for  the  conspiracy,  and  the  court  was  of  opinion  that  if  the  con- 
spiracy had  not  been  effected,  it  might  have  been  punished  as  a 
distinct  offence;  '"but  a  contrivance  to  commit  a  felony,  and  exe- 
cuting the  contrivance,  cannot  be  punished  as  an  offence  distinct 
from  the  felony,  because  the  contrivance  is  a  part  of  the  felony, 
when  committed  pursuant  to  it.  The  law  is  the  same  respecting 
misdemeanors.  An  intent  to  commit  a  misdemeanor,  manifested 
by  some  overt  act,  is  a  misdemeanor;  but  if  the  intent  be  carried 
into  execution,  the  offender  can  be  punished  but  for  one  offence.** 
The  latter  branch  of  the  quotation  must  be  regarded  as  a  mere 
dictum  of  the  cou^t.  Having  determined  that  the  act  done  was 
a  felony,  and  for  that  reason  the  conspiracy  was  merged,  the 
case  did  not  require  an  opinion  as  to  what  would  be  the  effect  of 
the  act  upon  the  conspiracy  under  which  it  was  consummated, 
where  it  was  a  misdemeanor  of  equal  grade  with  the  conspiracy 
itself.  The  case  cited  from  Wendell  is  more  consonant  with 
principle,  and  we  do  not  hesitate  to  recognize  it  as  authoritative. 

What  offence  was  committed  by  the  marriage?  This,  we 
have  seen,  when  followed  by  the  consequences  alleged  in  the  in- 
dictment, did  not  amount  to  a  rape.  We  can  only  regard  it  as 
merely  carrying  out  the  conspiracy,  which  was  an  offence  in  it- 
self whether  consummated  or  not 

We  have  said  that  the  guilt  of  the  conspirators  cannot  be  af- 
fected by  the  validity  of  the  marriage  between  Miss  Buckalow 
and  Watts,  and  perhaps  we  should  be  going  beyond  what  strict 
duty  requires,  were  we  to  consider  whether,  what  transpired,  es- 
tablished the  relation  of  husband  and  wife.  It  may,  however,  be 
remarked,  that  the  solemnization  of  the  contract  of  espousal  is  non 
juris  naturalis  aut  divini,  but  it  \s  juris  positivi.  [Calmet's  Die 
Marriage,  tit.  Marriage;  Watson's  Die.  Marriage,  621-2;  Step. 
Com.  286;  Shelford's  Law  of  Mar.  3,  etpost,  and  notes.  See,  also, 
the  authorities  cited  below.]    Marriage,  then,  being  a  civil  con- 
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tract,  may  it  not  be  consummated  by  persons  of  competent  age, 
&LC.,per  verba  de  presenti,  where  there  is  no  statute  which  im- 
pliedly or  expressly  declares  it  void  if  not  solemnized  according 
to  express  forms?  Are  not  our  statutes  in  respect  to  marriage 
directory  rather  to  the  officer  who  is  authorized  to  issue  a  license, 
and  the  functionaries  who  are  to  celebrate  it,  than  to  the  parties 
who  enter  into  this  relation?  If  this  be  so,  could  Watts  be  heard 
to  object  that  he  had  not  taken  Miss  Buckalow  for  his  Wfife,  if  they 
both,  in  answer  to  the  usual  questions,  assented  to  a  union? — 
Whether  she  might  not,  If  overreached  by  misrepresentation  and 
fraud,  repudiate  him,  is  another  question.  [Clay's  D.g.  372, 
374;  Londonderry  v.  Chester,  2  New  Hamp^  Rep.  2G8,  and  cases 
there  cited;  Dumaresly  v..Fishly,  3  A,  K.  Marsh.  Rep.  368;  Fen- 
ton  V.  Reed,  4  Johns.  i\ep.  52;  Jackson  v.  Wmne,  7  Wend.  Rep. 
47;  Milford  v.  Worcester,  7  Mass.  Rep.  4«;  3  Phil.  Ev.  C.  &  H.'s 
notes,  1147;  Shelford's  Law  of  Mar.  3  to  38;  Newberry  v.  Bruns- 
wick, 2  Verm.  Rep.  160;  Cram  v.  Burnhgm,  5  Greenl.  Rep. 
216;  Huntz  v.  Searly,  6  Binn.  Hep.  405;  Jackson  v.  Claw,  18 
Johns.  Rep,  346;  Bashaw  v,  Tennessee,  1  Yerger's  Rep,  117; 
Reeves  Dom.  Rel.  196,  200,  290;  Pearson  v.  Howey,  6  Hals. 
Rep.  17,  opinion  of  Ford,  Justice;  4  Kent's  Com.  4th  ed.  74  to  93, 
and  citations  there  made.] 

W^ithout  undertaking  to  consider  the  questions  we  have  stated, 
we  have  thought  it  proper  to  propose  them  and  cite  the  authori- 
ties by  which  they  may  be  answered,  that  the  parties  who  were 
the  principal  persons  in  the  drama,  may  be  brought  understand- 
ingly  to  inquire  in  what  relation  they  stand  to  each  other.  What 
we  have  said  is  decisive  of  the  case,  and  we  have  only  to  add, 
that  the  judgment  of  the  circuit  court  is  affirmed. 
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KEx\AN  V.  STARKE  AND  MOORE. 

1.  A  scroll  around  the  word  seal,  opposite  to  the  signature  of  the  judge  who  sigm 
the  bill  of  exceptions,  is  a  sufficient  seal. 

ft.  In  a  suit  by  two  as  partners,  it  is  admissible  for  the  defendant,  uudcr  the  general 
issue,  to  prove  that  the  debt  sued  for  is  due  to  one  of  them,  and  not  to  the  plain- 
tiffs jointly.  The  statute  dispensing  with  proof  of  the  partnership,  unless  put  in 
issue  by  plea  in  abatement,  [Clay's  Dig.  324,  §  68,]  does  n(  t  apply  when  the 
contract  is  with  an  individual,  and  the  suit  is  by  a  partnership. 

i.  It  is  not  error  to  refuse  to  charge  a  jury,  in  a  suit  for  goods,  bargained,  sold,  and 
delivered,  that  no  recovery  can  be  had  unless  a  delivery  is  proved,  if  a  contract 
of  sale  is  proved ;  for  the  seller  is  not  bound  to  deliver  until  the  price  is  paid,  and 
the  common  counts  are  sufficiently  broad  to  permit  a  recovery  on  the  contract  of 
ale,  without  proof  of  delivery  also. 

Writ  of  error  to  the  county  court  of  Dallas. 

Assumpsit  by  Starke  and  Moore,  as  partners  against  E.  Ken- 
an as  the  administration  of  M.  J.  Kenan,  deceased,  on  the  com- 
mon counts.  The  defendant  pleaded  non  assumpsit,  statute  of 
non  claim,  and  payment;  on  whi«*h  there  were  issues.  At  the 
trial,  the  plaintiffs  proved  that  one  Blount  had  been  one  of  the 
executors  of  Kenan,  that  he  qualified  as  such  on  the  28th  of  Au- 
gust, 1837,  and  having  settled  up,  he  resigned,  and  was  discharg- 
ed by  the  proper  court  on  the  14th  February,  1839.  They  then 
produced  and  offered  as  evidence,  a  paper  in  these  words: 

"Received  of  John  G.  Moore,  an  account  against  the  estate 
of  M.  J.  Kenan,  amounting  to  $720  70,  filed  with  me  as  one  of 
the  executors  of  the  estate. — Mobile,  30th  September,  1837. 

F.  S.  Blount,  Ex'r." 

They  proved  that  the  whole  of  this  receipt  was  in  the  hand 
writing  of  Blount.  This  was  all  the  proof  in  relation  to  the  pa- 
per, or  with  regard  to  the  time  when  the  claim  was  presented. — 
The  defendant  moved  the  court  to  exclude  the  paper  from  the 
jury,  which  the  court  refused  to  do. 

The  defendant  offered  a  witness  to  prove  that  the  plaintifls 
were  not  partners  at  the  time  when  the  supposed  indebtedness 
accrued,  as  alleged  in  the  declaration,  and  that  if  the  estate  of 
Kenan  was  indebted,  it  was  to  Starke  alone,  and  not  to  the  plain- 
tifls jointly. 
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This  witness  was  excluded  by  the  court,  and  his  evidence  not 
permitted  to  go  before  the  jury. 

The  defendant  requested  the  court  to  instruct  the  jury,  that  if 
there  was  no  evidence  before  them  of  a  presentment  of  the  claim 
sued  on,  except  the  paper  above  referred  to;  and  if  there  was  no 
proof  that  the  said  paper  was  executed  by  Blount,  while  execu- 
tor, except  that  it  purports  to  bear  date  at  a  time  when  he  was  so, 
then  that  there  was  no  sufficient  proof  of  the  presentment.  This 
was  refused. 

He  also  asked  the  court  to  instruct  the  jury,  that  there  must  be 
proof  that  the  goods  alleged  to  be  Sold,  were  delivered,  or  proof 
of  some  act  between  the  parties  amounting  to  a  delivery.  This 
was  i-efused,  and  the  fiefendant  excepted  to  the  several  opinions 
of  the  court,  ruling  these  points  against  him.  They  are  now  as- 
signed as  error. 

Edwards,  for  the  plaintiff  in  error. 

G.  W.  Gayle,  contra — Made  the  following  points:  1.  The 
court  cannot  notice  the  bill  of  exceptions;  as  it  is  not  under  seal. 
[Minor,  66;  5  S.  &  P,  330.]  A  sealed  instrument  must  express 
upon  its  face  the  intention  to  make  it  such.     [4  Ala.  Rep.  140.] 

2.  It  was  unnecessary  to  do  more  than  prove  the  signature  of 
Blount  to  the  receipt. 

3.  The  question  as  to  the  existence  of  the  partnership  of  the 
plaintiffs,  could  only  be  raised  by  plea  in  abatement.  [Clay's 
Digest,  324,  §  68.] 

4.  Proof  of  delivery  was  not  essential,  if  a  sale  was  made  out. 
[Chitty  on  Con.  113;  3  Ala.  Rep.  678.] 

GOLDTHWAITE,  J.— 1.  Thedefendant  in  error,  asserts  that 
no  examination  can  be  had  of  the  questions  attempted  to  be  rais- 
ed; because  the  bill  of  exceptions  has  no  seal  affixed.  We  shall 
not  now  consider  whether  such  an  omission  would  cause  excep- 
tions, otherwise  sufficiently  certified  to  be  rejected,  because,  in 
our  opinion,  the  transcript  does  not  sustain  the  objection.  On 
reference  to  it,  we  find  the  presiding  judge  has  added,  after  his 
name,  the  word  seal,  and  there  is  a  scroll  around  it.  Applied  to 
a  bill  of  exceptions,  this  must  be  considered  as  what  it  purports 
lobe. 


i 


JUNE  TERM,  1844.  775 


Kenan  t.  Starke  &  Moore. 


2.  The  offer  of  the  defendant  below  to  prove  that  the  plaintifls 
were  not  partners  when  the  supposed  indebtedness  accrued,  and 
that  the  debt,  if  due  at  all,  was  due  to  one  of  them  individually,  is 
not  a  matter  controlled  by  the  statute  referred  to.  That  provides, 
that  when  plaintiffs  shall  bring  suit  as  a  firm  or  partnership,  it 
shall  not  be  necessary  for  proof  to  be  made,  that  the  individuals 
named  as  plaintiffs,  constitute  the  members  of  the  firm,  unless  the 
defendant  puts  the  same  in  issue,  by  plea  in  abatement.  [Clay's 
Digest,  324,  §  68.]  The  attempt  here  was  not  to  show  that  the 
firm  suing,  was  composed  of  other  persons  than  those  alleged,*but 
was  to  prove  that  the  indebtedness  was  to  a  single  individual. 
The  statute  was  intended  -to  prevent  the  necessity  of  proof  of  the 
individuals  composing  a  partnership  whenever  the  contract  was 
made  with  a  partnership  by  name;  but  when  the  contract  is  made 
with  an  individual,  and  the  attempt  is  to  recover  it  in  the  name 
of  a  partnership,  the  statute  has  no  operation  whatever.  There 
was  error,  therefore,  in  refusing  to  allow  this  evidence. 

3.  The  charge  asked  with  respect  to  the  necessity  for  proof  of 
a  delivery  of  the  goods  sold,  is  not  presented  in  such  a  manner  as 
to  show  error,  because  we  cannot  infer  what  the  proof  was.  A 
delivery  is  not  essential  to  be  proved,  to  give  a  right  of  action  in 
all  cases,  as  the  seller  is  not  bound  to  deliver  his  wares  without 
payment  made,  and  he  may  maintain  an  action  for  the  price,  up- 
on the  contract  of  sale. 

4.  The  other  charge  with  respect  to  the  effect  of  the  admis- 
sion by  Blount,  the  previous  representative  of  the  estate,  that  the 
account  was  presented  to  him  within  eighteen  months  alter  grant 
of  administration  is  concluded  by  the  decision  upon  that  point, 
made  when  the  case  was  here  at  a  former  term.  [Starke  & 
Moore  v.  Kenan,  5  Ala.  Rep.  590.] 

For  the  error  we  first  noticed,  the  judgment  must  be  reversed, 
and  the  cause  remanded. 
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1.  A  promise  by  a  bankrupt  '  that  he  had  been  decreed  a  bankrupt,  but  still  in. 
tended  to  pay  the  note — that  he  considered  it  a  debt  of  honor,  and  though  dis- 
charged as  a  bankrupt,  he  did  not  intend  to  avail  himself  of  that  advantage,  but 
had  some  work  engaged,  from  the  proceeds  of  which  he  intended  to  pay  the  plain- 
tiff," is  not  an  absolute  but  a  conditional  promise,  and  to  recover  upon  it  it  is 
necessary  to  show  that  the  state  of  things  existed  upon^  the  happening  of  which 
the  promise  to  pay  depended. 

Error  to  the  Circuit  Court  of  Perry. 

Assumpsit  by  the  defendimt  against  the  ph^intifF,  on  a  promis- 
sory note. 

The  defendant  pleaded  in  bar  of  the  action,  that  he  had  been 
decreed  a  bankrupt  before  the  commencement  of  the  suit. 

To  this  plea,  the  plaintiff  demurred,  and  the  court  overruling 
the  demurrer,  the  plaintiff  replied  to  the  plea,  that  after  the  de- 
cree in  bankruptcy,  and  before  the  certificate  in  bankruptcy  was 
granted,  as  also  before  the  commencement  of  the  suit,  the  de- 
fendant promised  to  pay  the  debt.  Issue  being  joined  thereon, 
the  plaintiff  proved  th«t  the  defendant,  when  applied  to  for  pay- 
ment of  the  debt,  said  that  he  had  been  decreed  a  bankrupt,  but 
still  intended  to  pay  the  debt — he  considered  it  a  debt  of  honor, 
and  though  discharged  as  a  bankrupt,  he  did  not  intend  to  avail 
himself  of  that  advantage.  '  That  he  had  some  work  engaged, 
from  the  proceeds  of  which,  he  intended  to  pay  the  plaintiff — that 
the  debt  was  for  the  rent  of  the  plaintiff's  house,  whilst  she  lived 
in  the  kitchen. 

This  being  all  the  evidence,  the  defendant  demurred  thereto, 
and  the  plaintiffjoined  in  the  demurrer,  and  thereupon,  the  court 
determined  the  issue  for  the  plaintiff,  and  reiidered  judgment 
thereon,  which  is  now  assigned  for  error. 

T.  Chilton,  for  plaintiff  in  error — contended  that  the  promise 
was  insufficient;  that  if  it  could  be  considered  a  promise,  it  was 
conditional,  and  to  recover  on  it,  it  was  necessary  to  prove  that 
the  contingency  on  the  happening  of  which  the  payment  was  to 
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be  made,  had  arrived.     He  cited  1  Starkie's  Rep.  370;  4  Espi- 
nassc,  30;  5  id.  198;  2  Starkie's  Ev.  210;  Douglass,  182. 

Davi3,  for  defendant  in  error. — The  plea  is  bad  in  not  allcfring 
that  the  bankrupt  had  obtained  his  final  certificate.  To  show 
that  the  promise  was  sufficient,  he  cited  1  Chitty,  GO,  14  Johns. 
178;  8  Mass.  127;  35  Law  Lib.  429;  1  Stephens'  N.  P.  690. 

ORMOND,  J. — The  view  we  take  of  this  case,  renders  it  un- 
necessary to  consider  any  other  question  than  the  effect  of  the 
promise  relied  on  as  a  waiver  of  the  decree  in  bankruptcy. 

It  cannot  be  doubted  that  an  express  and  unequivocal  promise 
to  pay  a  debt  owing  by  a  bankrupt,  made  after  his  discharge,  will 
prevent  him  from  relying  on  his  certificate  as  a  discharge,  and 
the  only  question  here  is,  whether  the  promise  relied  on  in  this 
case,  is  of  that  character. 

The  first  member  of  the  sentence  is  a  declaration,  that  the  debt 
was  of  such  a  character,  that  it  created  an  honorary  obligation 
for  its  payment;  that,  therefore,  he  intended  to  pay  it,  and  would 
not  avail  himself  of  his  discharge  as  a  bankrupt.  We  do  not 
consider  that  this  is  an  absolute  unconditional  promise  to  pay  the 
debt,  but  is  merely  a  declaration,  that  at  some  future  time,  it 
should  be  paid.  It  cannot,  however,  be  disconnected  from  what 
follows  this  statement,  '•that  he  had  some  work  engaged,  from  the 
proceeds  of  which,  he  intended  to  pay  the  plaintiff"  As  a  pro- 
mise is  merely  evidence  of  the  determination  of  the  mind  to  do  a 
particular  act,  there  does  not  seem  to  be  any  reasonable  distinc- 
tion between,  I  will  pay,  and  I  intend  to  pay,  on  the  happening 
of  a  particular  event  This  is  then  a  promise  to  pay  out  of  a  par- 
ticular fund,  which  the  bankrupt  expected  to  receive,  and  accord- 
ing to  all  the  authorities,  he  is  liable  only  according  to  his  pro- 
mise. If  that  is  conditional,  it  must  be  shown  that  the  contin- 
gency has  happened.  Thus,  in  Bessford  v.  Saunders,  [2  H. 
Blackslone.  110,J  the  promise  by  the  bankrupt  was,  that  "the 
plamt  iff  should  no  be  a  loser,  but  that  he  would  pay  when  he  was 
able."  This  was  held  to  be  a  conditional,  and  not  an  absolute 
promise,  and  that  to  recover,  the  plaintiff  must  prove  the  ability 
ol  the  bankrupt  to  pay.  To  the  same  effect,  is  Kingston  v.  Whar* 
ton,  [2  S.  &L  H.  208.]  This  is  the  established  doctrine  in  rela- 
tion to  conditional  promises,  relied  on  to  take  a  debt  out  of  the  uv- 
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fluence  of  the  statute,  of  limitations,  between  which,  and  a  dis- 
charge in  bankruptcy,  the  analogy  appears  to  be  perfect. 

We  are,  therefore,  of  the  opinion,  that  the  promise  in  this  case, 
is  not  absolute,  but  conditional,  and  that  to  recover  upon  it,  it  is 
necessary  to  prove  that  the  state  of  things  existed,  upon  the  hap- 
pening of  which,  the  promise  to  pay  depended.  Let  the  judg- 
ment be  reversed,  and  the  cause  remanded. 


THE  STATE  v.  GUEST. 

li  The  Judge  of  the  county  court  is  not  authorised  to  award  a  habeas  corpus  to 
bring  before  him  the  body  of  a  prisoner  committed  for  a  felony  ;  but  if  he  doe» 
so,  and  remands  the  prisoner,  because  he  is  unable  to  give  bail,  the  imprison- 
ment may  be  referred  to  the  original  warrant  for  his  detention,  and  hte  will  be 
considered  legally  in  custody. 

On  a  point  referred,  from  the  Circuit  Court  of  St.  Clair. 

The  defendant  was  indicted  under  the  16th  section  of  the  fifth 
chapter  of  the  Penal  Code,  for  having  conveyed  into  the  jail  of 
St  Clair,  a  disguise,  useful  to  aid  Wade  Hampton,  who  was  con- 
fined therein,  upon  a  charge  of  felony,  to  effect  his  escape,  and 
with  the  intent  thereby,  to  facilitate  the  same.  The  cause  was 
submitted  to  a  jury  on  a  traverse  by  the  defendant,  a  verdict  of 
guilty  was  returned,  and  the  defendant  sentenced  to  two  years 
imprisonment  in  the  penitentiary.  On  the  trial,  the  defendant 
excepted  to  the  ruling  of  the  court,  and  the  questions  of  law  thus 
raised,  are  duly  referred  for  our  decision.  The  bill  of  exceptions 
is  substantially  as  follows;  it  was  shown  that  Wade  Hampton  was 
lawfully  committed  to  the  jail  of  St.  Clair  county,  for  a  felony, 
on  the  25th  of  December,  1843;  on  the  3d  of  January,  1844,  the 
Judge  of  the  county  court  of  St.  Clair,  caused  Hampton  to  be 
brought  before  him  on  habeas  corpus,  ordered  that  he  be  admit- 
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ted  to  bail,  and  upon  the  failure  to  execute  a  recognizance,  he  be 
remanded  to  prison.  Hampton  did  not  give  bail,  and  was  re- 
manded to  jail  under  the  order  of  the  Judge  of  the  county  court; 
the  sheriff  still  retaining  the  original  mittimus.  Th«  defendant 
prayed  the  court  to  charge  the  jury,  that  if  they  believed  the  facts 
stated,  then  Hampton  was  not  legally  detained  in  custody  after 
his  recommitment  by  the  Judge  of  the  county  court;  this  charge 
was  refused,  because  the  action  upon  the  habeas  corpus,  was  ir- 
regular, and  the  original  commitment  still  continned  in  force. 

S.  F.  Rice,  for  the  prisoner — insisted  that  the  point  raised  in 
the  circuit  court,  was  improperly  ruled,  and  cited  Clay's  Dig. 
462,  §  3-4. 

Attorney  General,  for  the  State — contended  that  the  pro- 
ceedings before  the  judge  of  the  county  court,  were  coram  nan 
judice,  and  could  have  no  effect  for  any  purpose. 

COLLIER,  C.  J.— The  third  section  of  the  twelfth  chapter 
of  the  Penal  Code,  authorises  the  judge  of  the  county  court  to  is- 
sue a  writ  of  habeas  corpus,  to  cause  to  be  brought  before  him, 
any  person  "confined  in  the  county  jail,  on  any  cause  whatever, 
other  than  a  commitment  for,  or  a  conviction  of  felony,  or  by  the 
sentence  or  decree  of  the  circuit  court,  or  court  of  chancery,  (fee;" 
and  if  the  prisonei'^s  detention  is  illegal,  "he  shall  be  discharged; 
if  otherwise,  he  shall  be  committed  by  warrant  to  the  proper  cus- 
tody, or  admitted  to  bail,  as  may  be  in  accordance  with  law." — 
Clay's  Dig.  462.]  The  eighth  section  of  the  eighth  chapter  of 
the  Penal  Code,  enacts  that  "the  term  felony,  when  used  in  any 
statute,  shall  be  construed  to  mean  an  offence,  for  which  the  of- 
fender on  conviction,  shall  be  liable  by  law,  to  be  punished  by 
death,  or  for  which,  imprisonment  in  the  penitentiary  is  made  the 
appropriate  punishment."  [Clay's  Dig.  439.]  The  offence  for 
which  the  defendant  was  indicted,  is  punishable  with  "imprison- 
ment in  the  penitentiary,  not  less  than  two,  and  not  exceeding  ten 
years."     [Clay's  Dig,  429.] 

Taking  these  several  enactments  together,  and  it  is  perfectly 
clear,  that  the  proceedings  of  the  county  judge  upon  the  habeas 
corpus  were  coram  non  judice,  and  he  had  no  authority  to  dis- 
charge Hampton  from  confinement.    But,  it  by  no  means  follows, 
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that,  because  that  writ  was  improperly  issued,  the  subsequent 
commitment  was  illegal,  or  the  further  detention  unauthorised. 
Whether  the  judge  was  authorised  to  remand  the  prisoner,  is  a 
question  which  need  not  be  considered:  for  it  is  clear,  when  he 
was  again  imprisoned,  his  confinement  related  back  to  the  ori- 
ginal warrant  for  his  detention.  This  being  regular,  his  impris- 
onment was  legal,  and  the  defendant  in  the  case  at  bar,  can  claim 
no  advantage  from  the  unauthorised  interference  of  the  judge  of 
the  county  court.  The  judgment  of  the  circuit  court,  so  far  as  re- 
ferred to  us  for  i-evision,  is  consequently  affirmed. 


CAVE,  USE  OF  WALLACE,  v.  BURNS. 

1.  The  statute,  allowing  the  plaintiff's  oath  as  evidence  in  all  su'ts  on  accounts  for 
sums  not  exceeding  one  hundred  dollars,  applies  to  a  demand  for  fifty  dollar* 
due  on  a  horse  swap. 

2.  Ajudgment  on  a  note  executed  by  the  defendent  and  the  plaintiff,  as  the  joint 
sureties  of  a  third  person,  is  proper  evidence  under  a  plea  of  set-off,  as  laying  the 
foundation  to  prove  the  payment  of  money  at  the  plaintiff's  instance. 

3.  When  the  record  does  not  disclose  tiie  fact,  parol  evidence  is  admissible  to  show 
that  a  judgment  against  the  defendant  is  founded  on  a  note  to  which  he  and 
the  plaintiff  were  sureties  for  another,  the  plea  being  set-off,  and  the  attempt 
made  to  show  money  paid  at  the  plaintiffs  instance. 

4.  When  one  co-surety  has  been  compelled  by  suit  to  pay  the  joint  engagement, 
it  is  not  competent  for  a  co-surety,  when  sued  for  contribution,  to  show  ^hat  the 
note,  as  between  the  principal  debtor  and  the  payee,  was  without  consideration. 

Writ  of  error  to  the  Circuit  Court  of  Dallas. 

Action  before  a  justice  of  the  peace  by  Cave,  for  the  use  of 
Wallace,  against  Burns,  to  recover  a  less  sum  than  fifty  dollars. 
After  a  judgment  for  the  defendant,  the  plaintiff  appealed  to  the 
circuit  court  where  he  filed  a  statement  containing  the  common 
counts.  The  defendant.pleaded  non-assumpsit,  want  of  conside- 
ration, and  set-off. 
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At  the  trial,  the  plaintitrs  account  for  fifty  dollars,  for  balance 
due  on  a  horse  swap,  was  ofl'ercd  to  be  proved  by  his  own  oath; 
which,  on  motion  of  the  defendant,  the  court  refused  to  allow. 

The  defendant  ofTc red,  under  the  plea  of  set-off,  a  judgment  ob- 
tained against  one  Harrison  and  himsi;lf,  and  offered  to  prove  by 
parol  that  said  judgment  was  founded  on  a  note  made  by  said 
Harrison  as  princi|)al,  and  by  the  defendant  and  plaintiff  as  sure- 
lies,  and  that  the  amount  of  it  had  been  paid  in  full  by  the  defend- 
ant previous  to  the  (Commencement  of  this  suit.  Also,  that  Har- 
lison  was  insolvent  when  the  judgment  was  rendered.  The 
plaintiff  resisted  this  evidence,  and  excepted  to  its  admission. 

The  plaintiff  then  offered  to  show,  that  the  consideration  of  the 
note  given  by  Harrison  as  principal,  and  by  the  plaintiff  and  de- 
fendant as  sureties,  had  failed;  but  the  court  refused  to  allow  this 
evidence;  and  the  plaintiftexcepted. 

The  several  matters  excepted  to  are  now  assigned  as  error. 

G.  W.  GAYLE,for  plaintiff  in  error. 

Edw.^rds,  contra,  insisted  that  plaintiff^s  oath  was  properly  re- 
jected,    [(lay's  Dig.  342  §  161.] 

The  money  paid  by  the  defendant  as  co-surety,  was  recovera- 
ble of  the  plaintiff.  [Clay's  Digest,  338  §  141.]  And  the  ques- 
tion of  consideration  could  not  arise  between  the  sureties.  Whe- 
ther with  or  without  consideration,  their  relation  to  each  other  is 
the  same. 

GOLDTHWAITE,  J.— 1.  The  plaintirs  offer  to  prove  his 
claim  by  his  own  oath,  in  our  opinion,  ought  to  have  been  allow- 
ed His  demand  was  for  fifty  dollars,  alleged  to  be  due  on  an 
exchange  of  horses.  Our  statute  permits  this  kind  of  evidence  in 
all  suits  on  accounts  for  a  sum  not  exceeding  one  hundred  dol- 
lars. [Clay's  Digest,  342,  §  IGl.]  The  term,  account,  in  this 
statute  does  not  mean  several  distinct  items,  but  applies  to  any 
demand  growing  out  of  an  express  contract,  even  if  it  does  not 
extend  to  implied  ones,  between  the  parties,  and  which  is  not  evi- 
denced by  writing.  The  demand  was  not  controverted  by  the 
oath  of  the  defendant;  aud,  therefore,  the  plaintift*'s  oath  was  ad- 
missible. 

2.  The  record  of  the  judgment  upon  the  note,  to  which  both 
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plaintiff  and  defendant  were  sureties  for  another  person,  was 
properly  admitted,  as  lay  ng  the  foundation  for  the  defendant  to 
prove  his  set-off,  as,  without  that,  it  n)ight  be  impossible  to  con- 
nect the  payment  with  the  surety  debt.  In  this  view,  it  was  ad- 
missible, and,  therefore,  we  need  not  inquire  whether  it  might  not 
be  so  in  either  aspects  of  the  case. 

3.  It  is  also  objected  that  parol  evidence  was  admitted  to  show 
the  judgment  was  founded  on  the  note  before  spoken  of.  It  may 
be  that  the  record  d.d  not  disclose  the  connection  with  the  note, 
as  would  be  the  case  if  the  declaration  was  alone  on  the  common 
counts;  for  under  these,  the  note  could  have  been  evidence.  We 
are  not  informed  what  the  condition  of  the  record  was;  but  the 
fact  adverted  to,  is  sufficient  to  prove  that  if  such  was  the  case 
here,  the  evidence  was  proper,  and  even  absolutely  necessary, 
to  connect  the  note  with  the  record.  There  is,  therefore,  no  er- 
ror in  this  particular. 

4.  The  court  properly  excluded  the  plaintiff's  evidence,  when 
he  proposed  to  show  that  the  note,  on  which  he  and  the  defend- 
ant were  sureties,  had  failed  in  its  consideration.  Conceding  that 
this  defence  could  have  been  made  out,  we  do  not  perceive  that  it 
could  affect  the  defendant's  right  to  recover  the  proper  proportion 
of  the  amount  paid  by  him.  No  question  of  consideration  is  in- 
volved in  the  contest  between  co-sureties;  for  they  enter  into  the 
undertaking  without  refereiice,  as  between  themselves,  to  the  con- 
sideration paid  to  their  principal.  If  his  contract  was  entirely 
without  consideration,  the  relative  rights  of  these  parties  would 
be  precisely  the  same,  and  on  payment  by  one,  the  right  to  con- 
tribution from  the  other  is  called  into  existence.  Each  has  im- 
pliedly agreed  with  the  other  to  protect  him  to  the  extent  of  the 
joint  undertaking  against  the  consequences  arising  out  of  the  fail- 
ure of  the  principal;  and,  therefore,  when  one  has  paid  the  whole 
or  a  part  of  the  debt,  he  is  entitled  to  recover  from  the  other  his 
rateable  proportion.  We  do  not  find  this  point  any  where  pre- 
cisely adjudicated;  but  the  case  of  Ford  v.  Keeth,  [1  Mass.  139,] 
seems  to  turn  on  a  question  somewhat  similar.'  There,  the  action 
was  by  a  surety  against  his  principal  for  money  paid,  and  the  lat- 
ter defended  on  the  ground,  that  the  original  contract  was  void  for 
usury,  by  reason  of  which  the  surety  might  successfully  have  de- 
fended the  suit  against  himself.  It  was  held,  however,  that  tWs 
did  not  excuse  the  principal  from  the  action  of  the  surety;  nor 
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could  it,  unless  express  notice  had  been  given  to  the  surely  of  this 
defence  by  the  principal,  accompanied  sv.th  a  notice  not  to  pay 
it.  Tlie  same  rule,  we  think,  ap|)l.es  between  co-sureties;  and, 
therefore,  the  evidence  offered  was  inadm.ss.ble. 

For  the  error,  in  refusing  .the  pla.nt.ff's  oath,  the  judgment  is 
reversed,  and  the  cause  remanded. 


ANDERSON  v.  COLLINS. 


1.  When  the  plaintiff  and  defendant  are  the  onlj  witnesses  in  an  action  upon  an 
account  for  a  sum  not  exceeding  one  hundred  dollars,  under  the  statute  of  1839, 
the  denial  by  the  defendant,  on  oath,  of  the  focts  sworn  to  by  the  plaintiff,  de> 
prives  the  testimony  of  the  latter  of  all  force  whatever. 

Error  to  the  County  Court  of  Mobile. 
Gibbons,  for  the  plaintiff — submitted  the  cause. 

ORMOND.  J. — The  action  was  commenced  by  Collins,  be- 
fore a  justice  of  the  peace,  on  an  open  account,  and  judgment  be- 
ing rendered  against  him,  he  appealed  to  the  county  court.  Upon 
the  trial  in  that  court,  the  plaintiff  and  defendant,  were  the  only 
witnesses,  and  the  defendant  moved  the  court  to  charge  the  ju- 
ry, that  if  they  believed  the  defend  int  had,  by  his  oath,  contra- 
dicted the  oath  of  the  plaintiff,  then  they  must  find  for  the  de- 
fendant, as  there  was  no  other  testimony.  The  court  refused  the 
charge,  and  instructed  the  jury,  that  they  must  draw  their  own 
conclusions  as  to  the  contract.  The  jury  found  a  verdict  for  the 
plaintiff,  for  twenty-five  dollars. 

As  the  sum  in  controversy  in  this  case,  exceeds  twenty  dol- 
lars, the  parties  could  not  have  been  examined  as  witnesses  un- 
der the  statute,  authorizing  the  parties  to  be  examined  on  oath, 
when  the  sum  claimed  is  under  twenty  dollars.  The  only  sta- 
tute upon  which  the  testimony  of  the  parties  to  the  suit  was  ad- 
missible, is  the  act  of  1839.    '♦In  all  suits  to  be  commenced  up- 
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on  accounts  for  a  sum  not  exceeding,  one  hundred  dollars,  the 
oath  of  the  plaintiff' shall  be  received  as  evidence  of  the  demand, 
unless  the  same  becontioverted  by  the  oath  of  the  defendant." — 
[Clay's  Dig.  342,  §  161.]  It  is  jjlain,  that  the  court  erred  in  its 
charge.  Tiie  denial  by  the  defendant  on  oath,  of  tfie  truth  of  the 
facts  sworn  to  by  the  plaintifl',  by  the  express  terms  of  the  statute, 
deprived  it  of  all  force  as  testimony,  and  there  being  no  evidence 
before  the  jury  of  the  justice  of  the  demand,  the  jury  should  have 
been  required  to  find  for  the  defendant. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


FOREMAN  V.  LAY,  surviving  partner,  ttc, 

1.  An  attorney  entered  an  appearance  for  the  defendant,  but  when  the  cause  was 
transferred  to  the  trial  docket,  erased  his  name,  writing  thereon  the  word  "  mis- 
take :"  Held,  thatas  the  defendant  had  not  been  served  with  process,  a  judg- 
ment by  nil  (licit,  or  default,  could  not  be  rendered  against  him. 

Writ  of  error  to  the  Circuit  Court  of  Sumter. 

R.  H.  Smith,  for  the  plaintiff  in  error. 
Bliss  &  Baldwin,  for  the  defendant. 

COLLIER,  C.  J. — This  was  an  action  of  assumpit,  at  the  suit 
of  the  defendant  in  error  against  the  plaintiff,  as  ihe  acceptor  of  a 
bill  of  exchange.  The  writ  was  returned,  "not  found";  but  at  the 
return  term,  an  appearance  was  entered  for  the  defendant  by  an 
attorney  of  the  court.  After  the  cause  was  placed  on  the  trial 
docket,  and  before  the  same  was  called,  the  attorney  who  had 
appeared,  erased  his  name  from  the  docket,  the  word  "mistake," 
being  written  thereon.  Notwithstandiug  this  condition  of  the 
case,  the  defendant  was  permitted  to  take  a  judgment  by  nil  di- 
cit.  The  question  is,  whether  an  attorney  who  has  entered  an 
appearance,  by  mistake,  caja  be  permitted  to  withdraw  the  same. 
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We  can  discover  no  sufficient  reason  why  a  mistake  of  this 
kind  may  not  be  corrected.     In  fact,  it  would  have  been  im- 
proper for  the  court,  when  advised  of  the  facts,  to  have  pcrmittecDT 
the  appearance  to  stand  to  the  prejudice  of  the  defendant.     If  he" 
had  never  employed  an  attorney  to  represent  him,  no  one  could 
with  propriety  undertake  to  do  so,  and  it  would  be  competent  to  > 
prevent  the  consequences  which  would  result  from  such  an  act, 
by  striking  from  the  cause  the  name  of  one,  who  had  either  de- 
signedly or  by    mistake  thus   connected  himself    with    it. — 
Whether  an  attorney  who  had  thus  appeared,  and  occasioned  a 
loss  to  the  adverse  party,  would  not  be  liable  to  him  in  damages, 
we  will  not  undertake  to  say;  bnt  his  name  being  erased,  the  de- 
fendant would  be  unrepresented;  and  not  being  before  the  court 
by  the  service  of  process,  no  recovery  could  be  had  against  him. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause 
remanded.  ^ 


STARKE,  ET  AL.  V.  HILL. 


1.  Neither  fraud  or  failure  of  coauderation  can  be  given  in  evidence  to  defeat  the 
recovery  at  law  of  a  note  given  for  the  price  of  land,  when  a  deed  containing 
covenants  of  warranty  running  with  the  land  baa  been  accepted  by  the  purcha^ 
8cr,  his  relief  is  in  a  court  of  equity. 

Writ  of  error  to  the  Circuit  Court  of  Tallapoosa.  a 

Assumpsit  by  Hill,  as  the  administrator  of  John  C.  Webb, 
suing  for  the  use  of  Todd,  against  Starke  and  others,  as  the  ma- 
kers of  a  promissory  note.  At  the  trial,  the  defendants  proved 
that  the  note  was  given  for  certain  tracts  of  land,  which  formerly 
belonged  to  John  C.  Webb,  since  deceased,  and  that  they  were 
sold  by  the  plaintiff  as  administrator,  with  the  will  annexed  on 
the  estate  of  said  Webb,  but  the  will  contained  no  authority  to 
make  the  sale,  nor  was  there  any  order  of  court  authorising  the 
plaintiff  to  sell  the  land.    At  the  sale,  the   plaintiff  represented 
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that  he  had  full  authority  to  sell  said  lands  by  virtue  of  the  will  of 
Webb>  and  the  same  were  purchased  under  such  representation. 
That  the  purchasers  have  never  had  the  possession  of  the  lands. 
That  soon  after  the  sale,  the  plaintiff  absconded  from  the  coun^ 
try,  and  the  county  court  of  Chambers  appointed  in  his  stead, 
one  Hooper,  as  administrator,  with  the  will  annexed  of  Webb, 
H  and  the  same  court  granted  to  the  latter  an  order  of  sale  for  the 
land,  by  virtue  of  which  it  was  sold,  and  purchased  by  a 
stranger. 

The  plaintiff  then  produced  in  evidence  a  deed,  with  covenants 
of  seizin,  that  the  premises  were  free  from  incumbrances;  that  the 
grantor  had  a  good  right  to  convey;  and  of  general  warranty 
against  ail  persons  as  administrator  of  Webb,  from  him  to  the 
defendant  Starke,  for  said  lands. 

On  this  state  of  proof,  the  defendants  requested  the  court  to 
instruct  the  jury, 

1.  That  if  they  believed  the  note  sued  on  was  given  in  conside- 
ration of  the  sale  of  the  lands  by  the  plaintiff,  as  administrator  of 
Webb,  without  any  authority  for  making  the  sale,  and  that  the 
defendants  nor  either  of  them,  have  never  had  possession,  then 
the  sale  was  void,  and  the  note  without  consideration. 

2.  That  if  the  plaintiff  on  the  sale  of  the  lands,  represented 
that  he  had  full  authority,  by  vu'tue  of  the  will  of  Webb,  to  sell 
the  lands,  and  they  were  purchased  by  Starke  under  this  repre- 
sentation, and  that  it  was  false,  this  then  should  be  considered  by 
the  jury  as  evidence  of  fraud;  and  if  they  believed  the  sale  frau- 
dulent, it  was  void,  and  the  note  could  not  be  recovered. 

These  instructions  were  refused,  and  the  jury  charged,  that  if 
the  note  was  given  in  consideration  of  the  sale  by  the  plaintiff  as 
administrator  of  Webb,  and  the  defendants  had  accepted  the 
deed  for  said  lands,  they  could  not  inquire  into  any  fraud  in  the 
sale  or  failure  of  title. 

The  refusal  to  give  the  instructions  asked  for,  and  those  given 
are  here  assigned  as  error. 

W.  P.  Chilton,  for  the  plaintiffin  error. 
No  counsel  appeared  for  the  defendants. 

GOLDTHWAITE,  J.— This  case  presents  substantially  the 
same  facts  as  those  upon  which  the  decision  in  Cullum  v.  Branch 
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Bank  at  Mobile,  [4  Ala.  Rep.  21,]  was  founded.  That  deter- 
mines that  the  acceptance  of  a  deed  with  warranty,  prevents  the 
purchaser  from  setting  up  either  fraud  or  failure  of  consideration 
at  law,  in  defence  of  a  note  given  for  the  purchase  of  land.  And 
also,  that  a  court  of  equity  is  the  proper  forum  to  apply  for  relieii 
when  it  is  wished  to  rescind  the  contract 
Judgment  affirmed. 


O'BRIEN  V.  Doe  ex  dem.  HENRY. 

1.  An  entry  to  revest  an  estate  for  a  breach  of  a  condition  subsequent,  must  be 
such  a  notorious  and  unequivocal  act  as  demonstrates  the  intention  of  the  grant- 
or to  terminate  the  previous  estate. 

S.  Where  fourteen  lots  of  land  in  Mobile,  situate  on  opposite  sides  of  a  street,  were 
conveyed  by  one  deed,  with  a  clause  of  forfeiture — Held,  that  an  entry  upon 
the  lots  on  one  side  of  the  street,  for  a  breach  of  the  condition,  was  not  of  itself 
an  entry  upon  the  lots  upon  the  other  side  of  the  street. 

3.  A  long  possession  by  the  grantor,  acquiesced  in  by  the  grantee,  might  be  suffi. 
cient  to  raise  the  presumption  that  the  original  entry  was  for  a  breach  of  the 
condition,  but  no  such  presumption  can  be  made  when  the  possession  is  recent, 
and  especially  where  it  is  forcibly  taken. 

4.  When  the  grantor  seeks  to  establish  his  right  to  oiter  for  a  breach  of  the  condi. 
tion  subsequent,  he  assumes  the  burthen  of  proving  it,  though  it  consists  of  a  ne- 
gative ;  but  in  such  a  case  slight  proof  would  be  sufficient,  prima  facie. 

Error  to  the  Circuit  Court  of  Mobile. 

Ejectment  by  the  defendant  against  the  plaintiffin  error  for  a  lot 
in  Mobile,  and  judgment  that  he  recover  the  possession. 

On  the  trial,  as  appears  from  a  bill  of  exceptions,  it  appears 
that  the  plaintiff  offered  in  evidence  a  certified  copy  of  a  regis- 
tered deed,  purporting  to  be  made  by  Joshua  Kennedy,  the  land- 
lord of  the  tenant  in  possession,  to  Bodo  Adams.  To  account 
for  the  absence  of  the  original,  the  plaintiff  made  oath  that  he  ne- 
ver had  said  deed.  That  Bodo  Adams  had  removed  to  Missis- 
sippi where  he  now  resides;  that  on  application  to  Adams,  he 
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replied,  that  he  had  handed  all  the  papers  concerning  the  trans- 
action to  Thomas  Reid,  his  agent  in  Mobile;  that  on  application 
to  Reid,  he  denied  having  it,  and  stated  that  he  had  handed  all  the 
papers  to  one  John  H.  Jones,  Esq.,  as  attorney  at  law,  for  the 
purpose  of  commencing  suit;  that  he  applied  to  Jones,  who 
promised  to  look  for  it,  but  did  not  furnish  it — that  Jones  had 
quit  practicing  law  in  Mobile,  and  now  resides  in  the  country; 
that  one  John  Hall  claimed  to  have  the  papers  of  Jones  in  his 
custody,  and  that  Hall,  on  application  after  search  made,  could 
not  find  the  original  deed,  but  did  find  the  copy  now  offered  in  evi- 
dence. The  court  admitted  the  copy  in  evidence,  to  which  the 
defendant  excepted.  ♦ 

The  plaintiff'  also  offered  in  evidence,  conveyances  by  deed  for 
the  premises  sued  for  from  Bodo  Adams  to  A.  Fouche — from  him 
to  J.  Antunez — and  from  him  to  the  plaintiflT. 

It  appeared  in  evidence,  that  immediately  after  the  making  of 
the  deed  to  Bodo  Adams,  he  entered  into  possession  of  the  lot  on 
the  south  side  of  Government  street,  fenced  it  and  built  a  small 
house  on  it,  and  continued  in  the  occupancy  for  two  or  three 
years,  when  he  abandoned  it,  and  moved  to  Mississippi;  and  that 
on  his  removal,  Kennedy  entered  into  possession  of  it.  That  the 
lot  sued  for  was  not  occupied  by  Adams,  but  remained  vacant 
and  unoccupied  until  after  it  was  purchased  by  Henry.  That 
in  1835  or  '6,  Henry  put  a  fence  round  it,  and  immediately  Ken- 
nedy tore  it  down  and  took  the  possession.  That  the  defendant 
O'Brien  had  occupied  the  adjoining  lot  west  of  it  for  ten  or  fifteen 
years;  and  that  three  or  four  years  ago,  he  was  by  Kennedy  put 
in  possession  of  the  lot  sued  for,  and  had  ever  since  continued  in 
possession  as  the  tenant  of  Kennedy. 

The  lot  sued  for  was  vacant  until  Henry  attempted  to  take 
possession;  that  it  was  claimed  by  Kennedy,  and  also  by  Fouche 
and  his  assigns;  that  Fouche,  by  his  agent,  paid  taxes  on  it  while 
he  claimed  it.  That  Kennedy  was  in  possession  of  the  Price 
tract,  of  which  this  was  a  part.  There  was  no  proof  that  Ken- 
nedy's title  to  the  Price  tract  had  ever  been  confirmed  by  the 
government,  and  no  proof  of  the  payment  by  Adams,  or  any 
other  person,  of  the  purchase  money,  or  the  interest  mentioned  in 
the  deed  from  Kennedy  to  Adams. 

The  court  charged  the  jury,  that  the  deed  to  Adams  vested  the 
right  of  possession  in  him,  subject  to  be  divested  by  failure  of 
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payment;  but  that  proof  (tf  non-payment  of  the  interest  must  be 
made  by  Kennedy  to  sustain  his  right  to  enter  upon  the  land. 
That  if  Kennedy  entered  peaceably  and  witJjout  objection  from 
Adams,  and  without  controversy,  the  law  would  presume  he  en- 
tered for  breach  of  the  condition.  But  if  Henry,  and  those  under 
whom  he  claimed,  had  possession  of  this  particular  lot  ever  since 
the  deed  to  Adams  until  Kennedy  took  possession  by  force,  the 
presumption  did  notarise,  and  that  Henry  could  recover  without 
proof  of  payment  of  principal  or  interest.  To  all  which  the  de- 
fendant excepted;  and  which  he  now  assigns  as  error. 

The  deed  from  Kennedy  to  Adams  bears  date  the  12th  Janua- 
ry, 1822,  and  for  tlie  consideration  of  one  thousand  dollars  paya- 
ble three  yeai*s  after  date,  and  secured  by  note,  with  legal  interest, 
to  be  paid  annually,  conveys  to  Adams,  with  warranty  in  fee 

simple,  "a  square  in  the  town  of  Mobile,  bounded  on  the 

by  Government  street;  on  the  east  by  Claiborne  sti'eet;  on  the 
west  by  Franklin  street,  containing  eight  lots.  And,  also,  the 
south  half  of  that  square,  bounded  on  the  east  by  Hamilton  street; 
on  the  south  by  Lawrence  street;  on  the  north  by  the  north  half 
of  said  square;  containing  six  lots,  as  will  more  fully  appear  by 
reference  to  the  plan  of  the  city,  it  being  a  part  of  a  tract  of  land 
granted  by  the  Spanish  government  to  Thomas  Price,  by  him 
conveyed  to  William  E.  Kennedy,  and  by  him  to  myself;  and  I 
do  hereby  covenant,  &c.  Provided,  nevertheless,  if  the  said  le- 
gal interest  on  the  said  note  is  not  fully  and  entirely  paid  within 
thirty  days  after  the  annual  time  of  payment;  and  provided,  also, 
if  the  said  sum  of  one  thousand  dollars,  expressed  in  the  said  note, 
is  not  fully  and  entirely  paid  in  three  months  after  the  time  of 
payment,  this  deed  to  be  void  and  of  no  effect  in  law  or  equity; 
and  the  said  Kennedy,  his  heirs,  &c.,  shall  and  may  re-enter  and 
re-possess  the  aforesaid  premises,  with  all  the  improvements 
which  may  be  made  thereon,  as  in  his  former  estate  previous  to 
the  execution  of  this  instrument.  And  it  is  further  covenanted 
and  agreed  by  and  between  the  aforesaid  parties,  that  the  said 
consideration  of  one  thousand  dollars,  in  case  the  titles  to  the  said 
lots  is  not  confirmed  by  the  government  of  the  United  States  af- 
ter the  expiration  of  three  years  from  this  date,  is  not  to  be  paid 
until  the  same  is  so  confirmed;  and  in  case  the  title  to  the  same 
should  not  be  confirmed,  but  be  made  void  by  the  government  of 
,lhe  United  States,  alter  the  expiration  of  the  said  term  of  three 
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years,  then,  and  in  that  ca"se,the  said  Kennedy  binds  himself  and 
his  heirs  to  return  the  annual  interest  that  may  have  been  paid  by 
the  said  Bodo  Adams.     In  testimony  Whereof,"  &c. 

Stewart,  for  the  plaintiff  in  error,  contended  that  the  prelimi- 
nary proof  was  not  sufficient  to  authorize  the  introduction  of  se- 
condary evidence  of  the  contents  of  the  deed;  that  it  was  not 
shown  that  the  original  was  lost  or  mislaid;  that  a  demise  being 
laid  from  Adams,  he  was  a  plaintiff  on  the  record,  and  his  decla- 
ration, not  under  oath,  was  not  evidence. 

That  the  effect  of  Kennedy's  deed  was,  that  the  interest  was 
to  be  paid  annually  unt.l  the  government  declared  the  grant  of 
the  Price  tract  void;  and  that  after  the  expiration  of  three  years, 
he  must  pay  the  annual  interest,  or  return  the  possession  to  Ken- 
nedy. 

That  the  abandonment  by  Adams,  and  entry  by  Kennedy,  re- 
invested him  with  the  title;  and  that  after  such  a  lapse  of  time,  it 
must  be  presumed  that  the  entry  was  regular  and  for  a  breach  of 
the  condition.  [2  Pa  n's'Rep.  382;  6  Johns.  34.J  That  the  pre- 
sent was  not  like  the  case  where  the  lessor  was  endeavoring  to  es- 
tablish a  right  to  re-enter;  that  being  in  possession,  the  presumption 
arose,  after  such  a  lapse  of  time,  that  his  entry  was  regular  and 
justi^able,  until  the  contrary  was  shown. 

The  court  misled  the  jury  by  instructing  it  that  Kennedy  must 
prove  thnt  the  interest  was  not  paid  to  establish  his  right  to  enter; 
and  in  the  instruction,'that  the  presumption  of  a  right  to  enter  for 
a  breach  of  the  cond;tion,  did  not  arise, '  unless  his  entry  was 
peaceable.  As  to  misleading  a  jury  by  charging  on  matter  not 
material,  see  2  Ala.  359. 

Campbell,  contra.  To  show  that  the  preliminary  proof  was 
sufficient  to  authorize  the  secondary  evidence,  he  cited  8  Porter, 
536;  9  id.  39;  2  Ala:  58;  3  id.  452;  4  id.  158;  7  Pick.  12;  8  id.  390; 
9  id.  23. 

The  deed  from  Kennedy  to  Adams  conveyed  an  estate  upon 
condition  subsequent.  Such  conditions  are  not  favored  in  law, 
and  the  estate  is  not  divested  without  a  breach  of  the  condition, 
and  an  entry  by  the  grantor;  and  ihe  grantor  who  asserts  the  for- 
feiture, must  prove  the  fact  on  which  it  depends,  no  matter  how 
difficult  it  may  be.     [4  Kent's  Com.  124;  2  Poth.  on  Ob.  126;  35 
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Eng.  C.  L.  458.]  But  in  this  case,  the  proof  was  easy,  as  the 
payment  of  the  money  was  evidenced  by  a  note,  and  its  absence 
raises  the  presumption  that  the  note  was  paid.     [1  Ala.  736.] 

As  to  the  supposed  acquiescence  by  Adams  in  the  entry  by 
Kennedy,  no  such  presumption  can  be  drawn;  because  it  is  in 
proof  that  he  sold  the  lot  in  dispute,  and  could  not,  therefore, 
abandon  his  title  to  Kennedy. 

ORMOND,  J. — The  preliminary  proof  was  sufficient  to  au- 
thorize the  introduction  of  the  secondary  evidence  of  the  contents 
of  the  deed  from  Kennedy  to  Adams»  as  is  fully  shown  by  the 
cases  heretofore  decided  by  this  court,  and  cited  by  the  defend- 
ant's counsel.  In  addition,  it  is  to  be  observed,  that  the  deed  is 
not  exclusively  a  muniment  of  the  title  of  Henry,  as  it  covers 
fourteen  lots  of  which  he  claims  but  one.  It  is,  however,  urged, 
that  as  a  demise  is  laid  from  Adams,  he  is  a  plaintiff  in  the  suit; 
and,  therefore,  his  oath  was  necessary  to  prove  the  loss  of  the 
original.  The  practice  of  laying  several  demises  is  usually  re- 
sorted to  where  there  is  a  doubt  under  which  the  plaintifl'may  be 
able  to  prove  title  in  the  j^remiscs;  but  no  doubt  can  ever  exist 
as  to  who  is  the  real  plaintiff  on  the  record.  The  demise  itself 
being  a  fiction,  and  the  one  laid  Irom  Adams  wholly  unnecessary, 
as  the  title  had  long  since  passed  from  him,  will  not  be  permitted 
to  interpose  any  difficulty.  Henry  is  obviously  the  only  real 
plaintiff  on  the  record,  although  several  demises  from  others  were 
unnecessarily  laid. 

The  true  construction  of  the  deed  from  Kennedy  to  Adams,  is, 
that  interest,  as  rent,  was  to  be  paid  on  the  purchase  money  an- 
nually, as  well  after  as  before  the  exp.rat.on  of  the  term  of  three 
years,  within  which  time,  it  appears,  the  parties  supposed  the  ti- 
tle would  be  either  confirmed  or  made  void  by  the  government, 
unless  before  that  time  the  l.tle  had  been  confirmed,  in  which 
event  the  interest  would  not  be  payable  as  rent  alter  the  expira- 
tion of  the  three  years,  the  thousand  dollars  agreed  to  be  given  as 
the  purchase  money  being  then  due. 

This,  then,  was  an  estate  in  fee  simple,  which  was  to  terminate 
upon  the  happening  of  a  condition  subsequent;  but  notwithstand- 
ing the  condition  was  broken,  the  estate  of  the  grantee  was  not 
divested  until  the  grantor  entered  and  defeated  the  estate.  The 
counsel  for  the  plaintiff  in  error  contends,  that  such  entry  was 
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made  in  this  case  for  a  breach  of  the  condition;  and  that  the  estate, 
previously  granted,  was  thus  "re- vested  in  the  grantor.  To  es- 
tablish this  breach  of  the  condition  and  re-entry  by  the  grantor, 
he  relies  on  the  statement  of  the  evidence  in  the  bill  of  exceptions: 
"That  Adams  went  into  possession  of  the  lot  on  the  south  side  of 
Government  street,  fenced  it.  and  built  a  small  house  on  it,  and 
continued  in  the  occupancy  for  two  or  three  years,  when  he 
abandoned  it,  and  went  to  Mississippi,  where  he  still  resides. 
That  upon  his  removal  from  it,  Kennedy  entered  into  possession  of 
it." 

It  has  been  already  stated,  that  although  the  condition  may 
have  happened  upon  which  the  estate  was  to  be  forfeited,  no  for- 
feiture accrued  until  the  grantor  manifested  his  intention  to  claim 
the  benefit  of  it  by  entering  upon  the  land  with  the  design  of  ter- 
minating the  previous  estate.  An  entry,  therefore,  for  that  pur- 
pose, must  be  such  a  notorious,  unequivocal  act  as  will  demon- 
strate that  intention.  That  such  must  be  the  character  of  an  en- 
try, is  the  express  language  of  Blackstone  is  his  3d  vol.  175:  "The 
party  entitled  may  make  a  formal,  but  peaceable  entry  thereon, 
declaring  that  thereby  he  takes  possession;  which  notorious  act 
of  ownership  is  eqvivalent  to  a  feodal  investiture  by  the  lord." 

The  tract  conveyed  by  Kennedy  to  Adams,  consited  of  four- 
teen lots  of  ground,  eight  of  which  lay  on  one  side  of  Government 
street,  and  six  on  the  other;  the  lots  on  the  south  being  in  his  ac- 
tual occupancy,  and  those  on  the  other  side  of  the  street,  where 
the  locus  in  quo  is  situated,  being  then  and  for  many  years  after, 
vacant. 

What  is  meant  by  the  expression  in  the  bill  of  exceptions,  that 
he  abandoned  his  possession  to  it?  The  counsel  for  the  plaintiff 
in  error,  contends,  that  it  means  that  he  gave  up  or  yielded  the 
title  to  all  the  lots.  In  our  opinion,  its  fair  interpretation  is  mere- 
ly, that  he  left  it,  £is  we  find  in  the  next  sentence,  that  the  term 
"removed,"  is  used  as  equivalent  to  the  term  abandoned,  previous- 
ly employed.  The  lots  were  separate  and  distinct  from  each 
other,  and  so  considered  by  the  grantor,  as  he  refers  to  the  plan  of 
the  cit)'  of  Mobile  for  their  boundaries;  we  cannot,  therefore,  un- 
derstand the  expression  in  the  bill  of  exceptions,  'that  he  aban- 
doned it,"  (the  house  he  had  built  and  occupied)  to  mean  that  he* 
relinquished  or  yielded  up  his  right  and  title  to  all  the  lots. 

His  conduct  at  or  about  the  time,  contradicts  such  a  supposition. 
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He  went  into  possession  in  April,  1818,  and  as  stated  in  the  bill 
of  excej)ti<)ns,  remained  in  possession*  "two  or  three  years;"  yet 
we  find,  that  on  the  12lh  January,  18*22,  he  conveyed  the  lot  in 
dispute  to  Antoine  Fouche,  which  demonstrates  that  he  did  not 
consider  that  he  had  abandoned  his  title  to  that  lot.  But  if  this 
difficulty  were  surmounted,  the  fact  that  Kennedy  went  into  pos- 
session of  the  house  and  lot  when  left  or  abandoned  by  Adams,  is 
not  an  entry  upon  the  other  distinct  and  separate  lots,  which  were 
then  vacant,  and  had  never  been  actually  occupied  by  Adams. — 
The  fee  which  was  vested  in  Adams  by  the  deed,  could  not  be 
divested  by  such  an  equivocal  act.  To  produce  that  result,  there 
must  have  been  such  an  assertion  of  title  by  Kennedy,  as  to  place 
it  beyond  controversy,  that  he  entered  upon  the  lot  as  his  own, 
for  a  breach  of  the  condition.  Whether  his  entry  upon  the  lots 
on  the  south  side  of  Government  st.,  was  sufficient  to  divest  the  title 
to  those  lots,  is  not  a  question  now  before  us. 

The  cases  of  Jackson  v.  Stewart,  [6  Johns.  34,]  and  of  Jack- 
son v.  Dcmarest,  [2  Caines,  381.]  relied  on  by  the  counsel  for  the 
plaintiff  in  error,  do  not  establish  the  proposition  for  which  he  cites 
them.  They  merely  show,  that  where  there  is  an  abandonment 
of  the  possession  by  the  lessee,  and  an  entry  and  continued  pos- 
session afterwards  by  the  lessor,  that  after  a  great  lapse  of  time, 
it  will  be  presumed  the  lessor  entered  for  non-payment  of  rent — 
In  Jackson  v.  Walsh,  [0  Johnson,  220,]  it  was  held  that  the  lapse 
of  nine  years  did  not  raise  the  presumption  of  a  re-entry  for  the 
non-payment  of  rent  In  this  case,  there  is  not  only  no  proof  of 
an  entry  on  this  lot,  but  the  fact  is  shown  to  be,  that  Fouche,  the 
purchaser  from  Adams,  asserted  title  to  it,  and  paid  the  taxes 
upon  it 

The  alleged  (jntry  of  Kennedy  being  for  a  breach  of  the  con- 
dition, it  was  necessary  for  him  to  establish  his  right  to  re-enter, 
by  proving  the  non-payment  of  the  rent  The  general  rule  cer- 
tainly is,  that  a  party  averring  a  negative,  is  not  bound  to  prove 
it,  but  the  proof  must  come  from  him  who  asserts  the  affirma- 
tive, and  within  whose  knowledge  it  peculiarly  lies.  But  the  rule 
does  not  apply  to  such  cases  as  the  present,  because  the  estate  is 
vested  by  the  deed,  and  he  who  asserts  that  it  is  forfeited,  must 
prove  ii.  In  Doe  v.  Whitehead,  [8  Adol.  &  E.  571, J  which  was 
ejectment  for  an  alleged  forfeiture  of  a  lease,  for  omitting  to  in- 
sure which,  by  the  terms  of  the  lease,  was  to  be  a  forfeiture,  the 
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court  held  that  the  landlord  must  prove  that  insurance  had  not 
been  made.  That  the  estate  was  vested  in  the  lessee,  and  could 
only  be  got  rid  of  by  proving  a  forfeiture — that  the  difficulty  of 
the  proof  did  not  vary  the  rule  of  law. 

Doubtless,  in  such  cases,  slight  proof  would  be  sufficient  jonwflf 
facie,  and  in  this  case,  would  not  have  been  difficult,  as  the  pro- 
duction of  the  note,  which  it  appears  from  the  deed  was  executed 
co-temporaneously  with  it,  would  have  been  sufficient  to  raise 
the  presumption  of  a  breach  of  the  condition. 

It  was,  however,  urged,  that  although  the  law  might  be  so 
when  the  grantor  was  suing  to  obtain  the  possession,  that  the  rule 
did  not  obtain  when  he  was  in  possession,  and  suit  brought  against 
him.  Doubtless,  a  long  possession  by  the  grantor,  acquiesced  in 
by  the  grantee,  might  be  sufficient  to  raise  the  presumption,  that 
the  original  entry  was  for  a  breach  of  the  condition,  but  in  this 
case,  the  only  entry  of  Kennedy  proved,  upon  this  lot,  is  a  forcible 
possession  taken  of  it  from  the  plaintiff  in  1835  or  1836,  and  there 
can  be  no  difference  in  the  rule  of  law,  between  his  defending 
himself  against  such  a  forcible  taking,  or  suing  to  obtain  the  pos- 
session. A  man  cannot  by  his  own  wrongful  act,  charge  the  rules  of 
law,  and  diminishquantity  or  change  the  quality  of  the  evidence 
necessary  to  sustain  his  claim. 

From  the  view  which  we  have  taken  of  the  case,  it  results, 
that  the  charge  of  the  court  was  substantially  correct,  and  its 
judgment  is  therefore  affirmed. 


FARR  &  SIMPSON  v.  THE  STATE. 

1.  Where  recognizors  arc  bound  iii  several  sums  in  one  recognizance,  and  sevd- 
ral  judgments  arc  rendered  against  them,  they  cannot  join  in  the  prose- 
cution of  a  writ  of  error;  but  where  a  joint  writ  is  sued  out  by  them,  it  may 
be  amended  under  the  act  of  1843  "  to  authorize  the  amendments  of  writs  of 
er/or,"  by  striking  out  one  of  their  names,  and  then  it  will  remove  the  cause 
as  to  the  other. 
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S.  The  jodgment  upon  a  reeogrnizance  should  siiow  that  the  party  oharjed  with 
an  oiTencc,  was  required  to  answer  the  charge  specified  therein. 

WiuT  of  error  to  the  Circuit  Coinrt  of  Shelby. 

Farr  being  arrested  upon  a  capias  lo  answer  to  an  indictment 
for  larceny,  entered  into  a  recognizance  with  Simpson  as  his  sure- 
ty, conditioned  for  his  appearance  at  the  next  succeeding  term  of 
the  court,  and  to  answer  accordingly.  Farr  having  failed  to  ap- 
pear, a  judgment  on  the  recognizance  was  entered,  reciting  "that 
the  defendant  being  solemnly  called  to  come  into  court,  came  not, 
but  wholly  made  default.  It  is,  therefore,  considered  by  the 
court,  that  the  State  of  Alabama  recover  of  the  defendant,  Wil- 
liam Farr,  and  James  A.  Simpson,  his  security,  hi  his  recogni- 
zance, each  the  sum  of  two  hundred  dollars,  for  such  the  default 
of  the  said  defendant,  unless  the  said  defendant,  Farr,  shall,  upon 
scire  facias,  info-migg  him  hereof,  appear  at  the  next  term  of 
this  court,  and  show  good  cause  for  his  non-attendance  at  this 
term,  fee".  Upon  a  scire  facias  being  made  known  to  the  re- 
cognizors, they  appeared  and  pleaded  nul  tiel  record;  and  the 
court  being  of  opinion  that  bpth  the  recognizance  and  judgment 
nisi  Were  sufficient,  rendered  a  final  judgment  against  each  of 
the  defendants  for  the  sum  of  two  hundred  dollars  and  costs, 

E.  W.  Peck,  for  the  plaintiffs  ia  error. 
Attorney  General,  for  the  State, 

COLLIER,  C.  J. — The  attorney  general  has  moved  to  dis- 
miss the  writ  of  error  in  this  case,  because  the  final  judgment 
against  the  defendants  is  several,  and  they  cannot,  consequently, 
join  in  a  proceeding  for  its  revision.  In  Howie  &  Morrison  v. 
The  State,  [1  Ala.  Rep.  N.  S.  113,]  this  court  said,  that  where 
there  are  several  judgments  against  two  or  more  recognizors,  al- 
though contained  in  the  same  entry,  neither  of  them  have  any  in- 
terest or  concern  with  the  judgment  against  the  other;  and  they 
cannot,  therefore,  join  in  the  prosecution  of  the  writ  of  error. — 
The  case  cited,  is  directly  in  point,  and  the  writ  of  error  would 
be  dismissed,  but  for  the  act  of  1843,  "to  authorize  the  amend- 
ment of  writs  of  error,"  which  has  been  subsequently  passed. — 
By  the  first  section  of  that  statute,  it  is  enacted  that  "all  writs  of 
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error  wherein  there  shall  be  any  variance  from  the  original  re- 
cord, either  in  the  name  or  the  number  of  the  parties,  the  form  of 
the  action,  or  other  defect,  may  and  shall  be  amended,  and  made 
agreeable  to  Mich  record,  by  the  respective  courts,  where  such 
writ  or  writs  of  error  shall  be  made  returnable,  under  such  rules 
and  regulations  as  the  supreme  court  may  prescribe."  [Clay's 
iDig.  312,  §  39.] 

In  the  case  at  bar,  there  is  no  variance  in  the  writ  of  error 
from  the  record,  &c.  yet  it  is  defective  in  embracing  two  distinct 
judgments.  With  a  view  to  prevent  its  dismissal  in  toto,  the 
counsel  for  the  plaintiffs  in  error,  proposes  to  amend  it  by  striking 
out  the  name  of  Farr  and  removing  the  record  and  judgment  as 
to  Simpson  alone.  We  think  the  very  beneficial  statute  which 
has  been  noticed,  embraces  in  its  spirit  and  intention,  such  a  state 
of  case,  and  that  the  amendment  must  be  allowed. 

In  Howie  &  Morrison  v.  The  State,  ut  supra,  it  was  said  to 
be  essential  that  the  record  should  should'  show  that  the  accused 
was  required  to  answer  the  charge  specified  in  the  recognizance; 
this,  it  was  supposed,  was  necessary  to  show  a  breadi  of  the  re- 
cognizance: Further,  that  if  suit  were  instituted  upon  the  recog- 
zance,  such  an  allegation  would  be  necessary  to  show  a  breach 
of  its  condition;  and  as  much  certainty  was  necessary  in  a  judg- 
ment nisi,  as  in  staling  the  breach  in  an  action  of  debt.  The  prin- 
ciple thus  laid  down,  applies  with  all  force  to  the  case  before  us; 
for  it  is  not  stated  for  what  cause  the  appearance  of  Farr  was 
required.  And  the  judgment  nisi  being  defective,  the  subsequent 
proceedings  which  depend  upon  it  for  their  regularity,  cannot  be 
sustained. 

This  view  is  conclusive  of  the  case,  and  shows  that  the  judg- 
ment of  the  circuit  court  must  be  reversed,  and  the  cause  re- 
manded. 
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MORRISON,  GIVHAN,  et  al.  v.  MARVIN. 

1.  A  surety,  after  paying  the  amount  of  the  execution  isBucd  agpinst  the  prinei' 
pal  and  other  fiureties,  as  well  as  himself,  is  not  entitled  to  have  the  execulioD 
kept  alone  for  his  own  benefit,  cither  against  the  principal  or  co-sureties. 

Writ  of  error  to  the  Circuit  Court  of  Lowndes. 

A  motion  was  submitted  on  behalf  of  Morrison  and  five  other 
defendants,  against  whom,  together  with  Marvin,  an  execution 
had  issued  at  the  suit  of  Whipple  &  Howard,  for  a  rule  upon  the 
sheriff,  to  show  cause  why4ie  should  not  produce  the  execution 
issued  on  this  case,  and  make  his  return  on  the  same,  according 
as  the  facts  were. 

Notice  of  the  motion  having  been  given  to  all  the  parties,  the 
sheriff  appeared  in  court  and  produced  the  execution;  Marvin  ap- 
peared by  counsel,  and  resisted  the  motion.  The  following  facts 
were  then  proved  to  the  satisfaction  of  the  court  The  debt  on 
which  the  execution  was  founded,  was  a  note  made  by  Morrison 
as  principal,  and  George  Givhan  as  surety,  on  this  judgment  was 
obtained  against  both,  in  the  circuit  court;  the  other  parties  be- 
came connected  with  this  judgment  by  signing  a  writ  of  error 
bond  at  the  request  of  Givhan,  by  means  of  which,  the  judgment 
was  superseded,  and  after  affirmance  in  the  supreme  court  against 
all  the  parties,  execution  was  issued  and  placed  in  the  sherifTs 
hands  for  collection.  Ebenezer  Marvin  then  paid  the  sheriff  an 
account  of  George  C.  Marvin,  the  amount  of  the  execution,  with 
all  costs,  and  requested  the  sheriff  not  to  return  it  satisfied,  but  to 
leave  it  open  for  the  benefit  of  the  said  George  C.  Marvin,  for 
whose  account  it  was  paid.  An  alias  execution  was  afterwards 
issued,  and  levied  on  lands  belonging  to  Philip  and  Jacob  Givhan, 
two  of  the  other  defendants;  George  Givhan  promised  to  indem- 
nify Marvin  against  all  loss  from  the  cause,  at  the  time  when  the 
request  was  made  for  him  to  sign  the  writ  of  error  bond. 

On  this  state  of  facts,  the  court  ordered  that  the  execution 
should  be  returned  satisfied  as  to  all  the  parties  except  Morrison 
and  George  Givhan,  but  as  to  them,  that  it  should  be  left  open  for 
the  benefit  of  Marvin;  also,  that  execution  might  issue  against 
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them  for  his  benefit.  The  defendants  excepted  to  this  action  of 
the  court,  and  it  is  now  assigned,  that  the  judgment  entered  to 
that  effect,  is  erroneous. 

R.  Saffold,  for  the  plaintiff  in  error — cited  Foster  v.  Athe- 
naeum, 3  Ala.  Reports,  302;  1  Story's  Eq.  477,  and  cases  there 
cited. 

No  counsel  appeared  for  Marvin. 

GOLDTHWAITE,  J.— It  appears  from  the  investigation  of 
facts  upon  the  motion  for  the  rule  against  the  sheriff  in  this  case, 
that  one  of  the  sureties  on  the  writ  of  error  bond,  and  against 
whom  the  judgment  was  affirmed,  4iad  paid  to  the  sheriff  the 
amount  of  the  judgment  and  costs,  upon  an  execution  issued  on 
the  affirmed  judgment.  Thiswas  in  lav,  a  complete  satisfaction 
of  the  judgment,  and  the  sheriff  ought  to  have  returned  the  exe- 
cution satisfied.  The  surety  is  not  entitled  to  keep  the  execution 
open  for  his  indemnity  upon  paying  the  money.  [1  Story's  Eq. 
477;  Foster  v.  The  Athenaeum,  3  Ala.  Rep.  392,  and  cases  there 
cited. 

The  judgment  of  the  circuit  court  on  this  motion  must  be  re- 
versed, and  the  cause  remanded  lor  such  proceedings  as  may  be 
in  accordance  with  law. 


STEELE  V.  DART  &  CO. 


1.  A  son  wrote  to  the  creditors  of  his  failier,  promising  to  pay  a  debt  his  father 
owed,  slating  ihal  his  father  had  made  provision  tor  it,  and  conchided  by  say- 
ing "I  am  live  agent  for  the  trus-tees,  and  am  dctermmcd  the  debt  shall  be 
paid  forthwith."  Held,  tlial  this  was  not  an  absolute  promise  to  pay  the  debts. 
That  if  he  was  responsible  upon  tlie  promise,  it  was  in  his  character  of  agent, 
when  the  qucstioti  would  be  whether  he  had  authority  from  the  trustees  to 
make  the  promise. 

2.  A  deposition  in  the  hand  writing  of  the  parly  taking  it,  cannot  be  read  in  evi- 
dence unless  the  opposite  party  was  present. consenting  thereto. 
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Ereor  to  the  Circuit  Court  of  Jefferson. 

Assumpsit  by  the  defendants  against  the  plaintiff  in  error. 

The  action  was  brought  on  a  written  promise  by  the  defend- 
ant to  the  plaintiffs  to  pay  the  debt  of  the  defendant's  father. 

The  promise  relied  on  was  made  by  letter,  and  is  as  follows:  af- 
ter stating  that  his  father,  in  consequence  of  some  misconduct, 
had  been  compelled  to  fly  the  country,  but  had  left  plenty  to  pay 
off  all  demands,  the  writer  proceeds: 

"I  would  like  if  you  would  sue  on  the  claim  you  hold'on  Steele 
&  Adkins,  as  the  concern  of  Steele  &.  Adkins,  or  the  property  be- 
longing to  Steele  &  Adkins  as  joint  property,  is  insufficient  to  pay 
the  demands  against  them;  and  if  you  will  sue,  the  law  will  com- 
pel Adkins  to  pay  his  half.  The  claim  you  hold  against  Steele 
«fe  Allen  for  some  8800,  will  be  paid  by  me  soon,  as  there  was 
a  provision  made  for  it.  I  may  not  pay  it  until  next  spring,  at 
which  time  I  "expect  to  be  in  your  city,  and  at  that  time  hope  to 
arrange  business  satisfactorily.  Should  you  send  Steele  &  At- 
kins' note  south  for  collection,  which  I  have  no  doubt  you  will 
soon,  I  would  advise  to  address  it  to  Crabb  &  Cochran,  &c.  I 
am  the  agent  for  the  trustee,  and  I  am  determined  the  debts 
shall  be  paid  forthwith. 

Your  friend,  Sylvester  Steele. 

N.  &  J.  Dabt  &  Co." 

The  defendant,  to  prove  his  infancy,  offered  the  deposition  of 
a  witness,  to  the  reading  of  which  the  plaintiff  objected,  because 
it  was  in  the  hand  writing  of  the  defendant,  except  the  signature 
of  the  witness  and  commissioners.  The  court  sustained  the  ob- 
jection, and  the  deposition  was  excluded. 

The  court  charged  the  jury,  that  the  letter  of  the  defendant 
was  an  absolute  promise  to  pay  the  debt  described  therein  of 
Steele  and  Allen;  and  if  the  jury  should  find  from  the  evidence 
that  the  promise  was  made  upon  a  consideration,  either  of  a  val- 
uable thing  received  by  the  defendant,  or  forbearance  by  the 
plaintiffs  to  sue  the  original  debtors,  it  was  a  valid  promise  in 
law,  and  the  defendant  was  bound  by  it,  unless  he  had  satisfied 
the  jury  he  was  under  twenty-one  years  of  age  at  the  time  he 
made  the  promise. 

The  defendant  excepted  to  the  exclusion  of  the  deposition, 
and  to  the  charge  of  the  court;  and  now  assigns  the  same  as 
error. 
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Martin  &  Huntington,  for  plaintiff  in  error,  cited  2  Mar- 
shall, 72;  Minor,  136. 

MuDD,  co7itra,  cited  2  B.  Monroe,  302;  2  Greenleaf,  408;  5  N. 
H.  94;  2  Haywood,  305. 

ORMOND,  J. — The  deposition  being  shown  to  be  in  the 
hand-writing  of  the  defendant,  was  properly  excluded.  There 
would  be  no  security  for  suitors  in  our  courts,  if  the  evidence 
was  permitted  to  be  written  down  by  a  party  to  the  suit,  the  op- 
posite party  not  being  present  and  consenting  thereto. 

The  evidence  taken  by  deposition,  is  most  usually  ex  parte^ 
and  requires  all  the  guards  which  can  be  thrown  around  it  to  se- 
cure it  against  imposition  and  unfairness.  In  the  case  of  an  igno- 
rant or  willing  witness,  a  party  to  the  suit  could  shape  the  testi- 
mony to  suit  his  own  purposes;  and  we  are  clear  in  the  opinion, 
that  the  'deposition  was  properly  rejected.  « 

As  it  regards  the  promise  made  by  the  defendant,  my  own 
opinion  is,  that  it  is  an  absolute  promise  to  pay  the  debt,  though 
I  admit  the  question  is  not  entirely  free  from  difficulty.  My 
brothers  think  that  the  concluding  sentence  of  the  letter,  in  which 
the  defendant  says  that  he  is  the  "agent  of  the  trustees,"  shows 
that  he  did  not  intend  to  bind  himself  individually,  but  that  he 
merely  intended  to  state,  that  having  the  control,  as  agent  of  the 
trustees,  of  the  means  provided  by  his  father  for  the  payment  of 
his  debts,  he  would  be  enabled  to  discharge  the  debts;  and  that 
if  he  is  responsible  upon  his  promise  individually,  it  must  be  in 
his  character  of  agent,  when  the  question  would  be  whether  he 
had  authority  to  make  the  promise  on  behalf  of  the  trustees.  I 
rather  incline  to  the  opinion  that  the  true  meaning  of  the  letter  is, 
that  he  intended  to  bind  himself  individually  to  pay  the  debt,  and 
discloses  the  fact,  that  he  was  the  agent  of  the  trustees,  and  as 
such,  had  possession  of  the  funds  to  assure  the  plaintiffs  that  he, 
■although  a  mere  youth,  as  he  appears  to  have  been,  had  the  abili- 
ty to  comply  with  it. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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MALLORY  V.  STODDER. 

1.  A  deed  CHnvcyinjj  the  title  to  lands,  is  operative  agfain^t  Ihc  creditors  of,  or  A 
mbsequcnt  purchaser  or  tnorljdgee,  doc.  from  the  ^ranlor,  from  ilie  time  of  jt« 
regiHtraiion  only,  wher^it  wa»  not  recorded  wiiliin  the  lime  prct^cribcd  by  ibo 
sta'iite. 

3.  At  the  time  the  creditor  itiened  and  oralcd  a  dcrd  of  trust  made  for  his  bene- 
fit, tlien- was  a  blank  left  for  the  description,  of  tlic  properly  (lo  which  his  debt- 
or,  the  (rrantor  had  not  then  a  \cg>t\  lit!e,)  wiih  the  understanding  that  it  wap  to 
be  filled  tip;  if  the  granfor  perfected  hitt  title,  exerutcd  and  arknnwicdged  it, 
and  it  was  duly  recorded,  the  deed  frum  itt&Llime  became  operative  in  favor  of 
the  cfstui  que  Iriist.  ■         .  ■ 

3.  The  assent  of  the  grantee  to  a  deed  beneficial  to  him,  will  be  presumed,  af. 
thoii«h  it  may  be  recorded  without  havini;  been  executed  by  hhn 

4.  Where  the  grantor  of  lauds  has  the  evidence  of  a  leifal  lilln  and  is  in  posjies. 
sion,  his  grantee  cannot  be  aflfected  by  any  notice  wiiich  the  former  had,  of  an 
onrrgisii-red  deed  to  a  third  person  fnun  the  vendor  of  the  irrHiitor. 

5.  A  hiil  of  excepMons  mti»l  always  he  taken  most  sironjjiy  against  the  party  ex- 
cep'ing;  and  where  it  i«iutes  fuels  which  show  that  a  perscm  hud  a  considera- 
ble  teiiirih  of  ijoip,  previiiiisly  become  lh<-  pinchasi-r  of  luiid,  and  hi-*  right  to' 
occupy  it  was  doiiiig  nil  that  time  niidi>|>u<ed,  il  will  he  intetule<l  agumst  the 
party  excepting  and  m  favor  of  his  adverbary,  that  the  purchaser  wad  in  pos- 
session. 

6.  The  cancellation  of  a  deed  to  land  will  not  revest  the  title  in  the  grantor,  but 
the  vendue  delivers  up  his  linregiKlered  deed  to  be  cancelled,  he  places  it  in  the 
power  of  the  latter  either  lo  soil  or  incumber  the  land  ;  and  a  bona  fide  pur- 
clmxiT  or  incumhraiieer  wiihoiii  notice,  would  have  the  paramount  interest  ; 
and  this,  aiihoiigh  he  did  n<'t  acquire  it  directly  Irom  ihe  veiiilur ;  but  from 
one  to  whom  the  vendee  delivered  the  deed  under  a  parol  coniraci  lur  a  sale, 
that  he  might  exchange  il  wilhtho  vcndi^r  lur  a  deed  made  diricti)'  tohimself. 

Writ  of  error  to  the  Circuit  Court  of  Jefferson. 

Tliis  was  an  action  of  trespass,  at  the  suit  of  the  deft^ndant  in 
error,  brought  as  wdl  to  try  t  ties  ami  recover  the  p;jss«ssx»n  of  cer- 
tain tracts  of  lanil  s.tuate  in  the  county  of  Ji  ffrrson,  and  particu- 
larly di'scr.bed  in  the  declarat.on,  as  to  recover  dainagis  f  »r  their 
occupancy.  The  cause  was  tr.ed  on  the  plea  of  »*not  guilty,'* 
and  a  verd.ct  returned  f<»r  the  plaint. AT,  on  which  judgment  was 
rendered.  To  rev.se  that  juilgintnt,  a  wr.l  i»f  error  has  beea 
sued  to  thiS  couiU 
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On  the  trial,  the  defend  mt  excepted  to  the  ruling  of  the  circuit 
judge.  It  appears  from  the  b.ll  of  exceptions,  that  both  the  plain- 
tiff and  defendant  claim  title  unier  R, chard  llockclt,  who  was 
once  the  owner  of  the  land.  Mallory  deduced  title  under  a  deed 
from  Rockett  to  him,  dated  on  the  21st  of  May,  1837.  which  was 
recorded  in  the  office  of  the  clerk  of  the  county  court  on  the  2d 
of  March,  1840. 

The  plaintiff  proved  by  one  Baker  that  he  had  originally  pur- 
chased the  land  from  Rockett,  and  sold  the  same  to  Mallory,  to 
whom  the  deed  was  made  at  his  (Baker's)  request  It  was  fur- 
ther stated  by  the  witness,  that  he  afterwards  purchased  the  land 
of  the  defendant  for  one  thousand  dollars;  a  part  of  which  defend- 
ant owed  him,  and  the  remainder,  from  four  to  six  hundred  dol- 
lars, witness  was  to  discharge  by  paying  a  debt  amounting  to  that 
sum  which  defendant  owed  the  bank  The  promise  to  pay  this 
debt  was  made  verbally.  Upon  this  contract  being  made, 
Mallory  delivered  up  to  witness  Rockett's  deed,  stating  to  him, 
that  he  could  either  have  his  name  stricken  oat  and  witness'  in- 
serted, or  he  could  return  the  deed  to  Rockett,  and  take  another 
to  the  witness.  Witness  did  not  understand  that  there  was  any 
condition  annexed  to  the  surrender  of  the  deed;  he  was  then  sol- 
vent, and  he  supposed  the  defendant  was  willing  to  trust  him  to 
pay  the  Bank  debt. 

A  deed  from  Rockett  to  Baker,  dated  10th  of  January,  1839, 
was  introduced,  proved  and  read  in  evidence,  but  it  was  never 
recorded.  Baker  testified  that  this  deed  was  executed  by  Rock- 
ett after  he  had  received  from  Mallory  the  deed  to  him  (Mallory); 
and  as  well  as  he  recollected,  after  he  had  surrendered  the  same 
to  Rockett.  Witness  further  testified,  that  after  the  registration 
of  the  deed  of  trust  to  Norris,  Stodder  &  Co.,  which  was  execut- 
ed as  hereinafter  stated,  he  obtained  the  deed  from  Rockett, 
which  he  (witness)  had  before  surrendered,  and  returned  it  to 
Mallory,  who  then  had  the  same  recorded. 

The  deed  of  trust  iiom  Baker  to  a  trustee  for  the  benefit  of 
Norris,  Stodder  &  Co.,  was  produced,  proved  and  read  to  the 
jury.  This  deed  was  dated  the  19th  of  February,  1839,  and  du- 
ly recorded  in  the  office  of  the  clerk  of  the  county  court  on  the 
27t.h  of  the  same  month.  Baker  testified  that  this  deed  was  exe- 
cuted in  JVlobile  by  N.,  S.  &  Co.  before  the  property  in  question 
was  described  in  it,  and  with  a  blank  left  for  that  purpose;  and 
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before  Rockett  *  made  the  deed  to  the  witness  as  stated  above. 
Witness  did  not  recollect  v  liether  he  executed  the  deed  in  trust 
before  it  was  completed,  and  whether  before  or  after  he  received 
the  conveyance  from  Rockett;  but  the  acknowledgment  by  him 
and  its  registration  were  after  the  same  were  filled  up  and  signed, 
and  after  Rockett  conveyed  to  him.  Witness  further  stated, 
that  the  deed  in  trust  was  executed  in  good  faith  to  secure  the 
payment  of  a  debt  which  he  owed  the  beneficiaries  therein.  The 
lands  in  question  were  sold  under  the  trust  deed,  and  purchased 
by  the  plaintiff  for  the  sum  often  dollars,  (which  was  insufficient 
to  defray  the  expenses  of  the  sale,)  and  he  received  a  convey- 
ance for  the  same  from  the  trustee  on  the  4th  of  May,  1840. — 
Baker  was  informed  of  the  conveyance  from  Rockett  to  Mallory, 
but  there  was  no  proof  that  N.,  S.  &  Co.  were  advised  of  it. 

Although  there  was  some  conflict  on  the  point,  yet  there  was 
evidence  tending  to  prove  that  the  debt  due  to  N.,  S.  «fcCo.  was 
contracted  simultaneously  with  the  execution  of  the  trust  deed. 
This  debt  had  been  collected  since  the  sale  of  the  land  by  suits 
against  Baker  and  certain  persons  who  were  his  sureties  for  its 
payment. 

1.  The  court  charged  the  jury,  that  if  Mallory  failed  to  have 
his  deed  recorded  within  six  months  from  the  time  of  its  execution, 
it  was  void  as  to  bona  fide  creditors  and  purchasers  without  no- 
tice; and  its  subsequent  registration  would  only  operate  a  notice 
from  the  time  it  was  registered. 

2.  That  if  Baker  knew  of  the  deed  to  Mallory,  and  it  was  ex- 
isting at  the  time  of  Rocket's  deeA  to  Baker,  he  would  not  be  a 
purchaser  without  notice.  But  if  Baker  in  good  faith  conveyed 
the  land  in  trust  to  secure  a  debt  to  N.,  S.  &  Co.  created  at  the 
time  of  making  the  conveyance,  then  the  latter  would  be  bona 
fide  mortgagees  for  a  valuable  consideration,  within  tiie  statute, 

and  would  not  be  affected  by  the  deed  to  Mallory;  unless  they 
knew  of  its  existence,  or  it  was  recorded.  And  that  a  fair  pur- 
chaser at  a  regular  sale  under  the  trust  deed  would  also  be  pro- 
tected. If  N.,  S.  &  Co.  were  creditors  of  Baker  for  a  debt  pre- 
viously contracted,  then  they  would  not  be  regarded  as  mort- 
gagees for  a  valuable  consideration;  but  would  take  no  greater 
interest  in  the  land  Baker  had,  and  would  be  affected  by  a  notice 
to  him. 

3.  That  if  Mallory  gave  up  his  deed  to  Baker  unconditially. 
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and  aulhtu-.zcd  H.iker  to  return  the  deed  to  Uoi-kttt  to  be  Ciincel- 
led  Mnd  to  procure  a  dcedt(>  hiins(lf;  and  if  Baker,  pursuant  to 
that  authority,  d.d  rntuin  the  deed  to  Roekett,  and  wh.le  it  was 
in  the  possess. on  of  the  latter,  he  (Baker)  obta  ned  a  deed  from 
him.  Bakers  t.tle  would  be  a  good  one,  and  Mallory's  claim 
would  be  lost,  if  all  th  s  took  pkice  before  hs  (Mallory's)  deed 
Was  recorded. 

4.  Defendant's  Counsel  prayed  the  court  to  chnrge  the  jury,  that 
iftliedebtto  N.,  !S.  &  Co,  vv;is  secured  by  personal  security,  then 
th(^y  couldnot  be  rewMidcd  as  mortgagees  ior  a  valuablecons. dera- 
tion w  th  n  the  statute,  and  would  tike  no  greater  ;nten  st  than  Ba- 
ker hnisclf  had.  In  answer  to  thiS  prayer,  the  court  instructed 
the  jury,  that  .1  ij  ey  should  find  that  the  trust  deed  was  made  to 
secure  a  pre-ex.st  ng  debt,  then  the  efl'ecl  of  personal  security 
would  be  such  as  the  charge  prayed,  sup[)osed;  but  it  would  have 
no  effict  up(rti  the  right  of  the  cestui,  que  trust  if  the  debt  was  con- 
tracted s;multniieoL.s!y  w.th  theexecut.on  of  the  deed. 

P.  Martin  &  Huntington,  for  the  plaintiff  in  error,  made  the 
following  points:    . 

1.  That  the  delivery  of  the  deed  by  Mallory  to  Baker  and  its 
surrender  to  Rockett  did  not  divest  the  title  of  the  former;  and 
th.s  although  tlie  deed  to  Mallory  was  not  recorded;  for  these 
geveral  paititshad  not.ce  of  it,  [Jackson  v.  Page,  4  Wend, 
Rep.  585;  Jackson  v.  Anderson, 4  Wend.  Rep.  474;  Jackson  v. 
Stevens,  16  Johns.  Hep.  110] 

2.  Rockett  in  making  the  deed  to  Baker,  acted  under  a  parol 
authority  from  Mallory.  A  power  to  convey  lands  must  be 
created  by  deed,  and  Rockett  not  being  thus  authorized,  his  con- 
veyance to  Baker  d.d  not  pass  the  t.tle  as  aga.nst  his  previous 
grantee.  [Reed  v.  Van  Ostrand,  1  Wend.  Rep.  424.  See  4 
Wend   474,  sup7'a.] 

3.  The  omission  to  register  Mallory's  deed  cannot  be  taken 
advantage  of  by  Baker  or  those  claim.ng  under  him  (Baker);  be- 
cause he  had  notice  of  it.  [Jackson  v.  Page,  supra;  Jackson  v. 
Post,  9  Cow.  Rep.  120;  Jackson  v.  Given,  8  Johns,  Kep,  137,] 

4.  The  deed  in  trust  be.ng  executed  before  Baker  obtained 
the  deed  from  Rockett,  it  was  void,  even  if  the  hitter  was  so  in-^ 
vested  With  the  title  that  hiS  coveyance  would  be  operative. 
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W.  S.  MuDD,  fpr  the  defendant — 1.  The  first  charge  of  the 
court  is  abstract,  at  least  so  far  as  relates  to  creditors  without  no- 
tce.  The  contest  is  between  Mallory  and  a  bona  fide  purchaser 
w  ithout  noiice,  and  as  applicable  to  such  a  case,  the  charge  is 
unexceptionable.     [Clay's  Dig.  154,  §  18.] 

2.  The  law  of  the  second  charge  is  correctly  stated,  and  the 
questi(»ns  of  fact  relating  to  the  hmia  fides  of  the  dealings  be- 
tween Baker  and  N.,  S.  &  Co.,  and  whether  the  latter  were  in- 
formed of  the  existence  of  the  deed  to  Mallory  are  correctly  re- 
ferred to  the  jury 

3.  The  third  charge,  if  not  altogether  abstract,  was  wholly  un- 
nec<  ss.'iry  as  applied  to  this  case.  It  is  important  whether  the 
deed  to  Malloiy  was  delivered  up  to  Rockctt  for  cancellation; 
no  matter  what  was  done  with  it,  if  it  was  not  recorded  so  as  to 
operate  a  notice  to  N.,  S.  &  Co.  If  the  contest  had  been  be- 
tween Baker  and  Mallory,  the  question  of  cancellation  might  be 
important. 

4.  A  cancellation  of  the  deed  in  acontroversy  between  the  par- 
ties, it  may  be  conceded,  does  not  divest  the  grantee's  title,  if  he 
retains  possession.  But  the  rule  is  otherwise,  where  a  third  per- 
son cla.ms  as  a  bona  fide  purchaser  for  a  valuable  consideration 
without  notice.  [Dudley  v.  Commonwealth,  10  Mass.  Rep.  403; 
Bartl(  It  V.  Thornd.ke,  1  Greenl.  Rep.  78;  Holbrook  v.  Tirrell,  9 
Pjck.  Rep.  105.J 

COLLIER,  C.  J.— The  act  of  1823,  enacts,  that  any  deed  or 
conveyance  of  land,  &c.  shall  be  void,  and  of  no  effect  against  a 
subsequent  bona  fide  purchaser,  or  mortgagee  for  a  valuable  con- 
sideration Without  notice,  unless  the  same  shall  be  duly  acknow- 
ledged or  proved  and  certified,  and  lodged  within  six  months  af- 
ter its  execution  and  delivery,  with  the  clerk  of  the  county  court 
of  the  county  in  which  the  lands,  «kc.  are  situated,  for  registra- 
tion. [Clay's  Dig.  154,  §  18.]  This  provision  is  substantially 
re-enacted  by  the  act  of  1828,  which  also  makes  registration  ne- 
cessary as  against  creditors  and  purchasers,  and  declares,  that 
"all  deeds  recorded  after  the  expiration  of  six  months  shall  be 
valid  and  operative  from  the  date  of  their  registration  as  to  credi- 
tors and  subsequent  purchasers:  Provided,that  the  same  shall  be 
valid  at  all  times  between  the  contracting  parties  thereto.  [Clay's 
Pig.  256,  §  8.J 
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The  deed  from  Rocket  to  Mallory,  can  only  operate  against 
a  creditor,  or  subsequent  purchaser  or  mortgagee  without  notice, 
from  the  time  it  was  deposited  with  the  clerk  of  the  county 
court  to  be  recorded.  If  then,  Messrs  Norris,  Stodder  &  Co. 
can  be  regarded  in  either  of  these  characters,  the  conveyance  un- 
der which  the  defendant  claims  can  only  be  effectual  as  to  them, 
from  the  second  of  March,  1840,  when  it  was  registered. 

The  fact  that  the  deed  of  trust  was  executed  in  Mobile,  while 
it  was  in  an  incomplete  state,  can  make  no  difference  as  it  re- 
spects its  legal  eifect.  That  execution  would  be  a  nugatory  act, 
and  the  deed  would  become  operative  from  the  time  the  grantor 
inserted  therein,  a  description  of  the  land,  and  acknowledged  the 
same  with  a  view  to  its  registration.  Before  this  was  done,  he 
obtained  the  conveyance  from  Rockett,  according  to  the  con- 
tract between  Mallory  and  himself;  and  so  far  as  the  evidence  of 
a  legal  title  was  necessary,  he  had  it. 

But  the  proof  does  not  show  that  Baker  did  sign  the  deed  of 
trust  until  after  it  was  perfected,  in  point  of  form,  and  he  had  ac- 
tually obtained  the  conveyance  from  Rockett.  As  for  its  execu- 
tion by  the  trustee  or  cestuis  que  ti-ust,  while  it  was  a  mere  blank, 
that  is  wholly  unimportant.  It  was  notnecessary  that  they  should 
have  signed  it,  before  it  was  recorded;  for  if  the  trustee  had  even 
refused  to  act,  chancery  could  provide  for  its  execution  by  sup- 
plying his  place  with  a  substitute;  and  as  for  the  beneficiaries, 
their  assent  will  be  presumed,  as  the  deed  was  intended  for  their 
security,  without  requiring  the  payment  of  an  additional  sum,  and 
was  prima  facie  benepcial.  But  if  an  execution  by  the  latter 
were  necessary,  their  subsequent  assent  to  what  they  had  pre- 
viously done  ineffectually,  would  be  sufficient. 

At  the  time  then,  that  the  deed  was  executed  for  the  benefit  of 
Norris,  Stodder  &  Co.,  Baker  had  in  his  possession  a  formal 
conveyance  of  the  title,  and  the  deed  set  up  by  the  defendant, 
though  executed  near  two  years  previously,  had  never  been  re- 
corded. This,  it  is  contended,  cannot  prejudice  its  operation  as 
against  the  plaintiff;  for  even  conceding  that  Norris,  Stodder  & 
Co. 'were  bona  fide  purchasers,  or  incumbrances,  for  a  valuable 
consideration,  yet  they  would  be  afflicted  by  the  notice  which  Ba- 
ker had  ofdefendant's  title.  This  question  arose  in  Fcfnno,  et  al. 
V.  Sayre  &  Converse,  [3  Ala.  Rep,  475.J  There,  this  court  said, 
where  one  acquires  an  interest  in  land,  in  good  faith,  and  for  a 
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valuable  consideration,  if  his  grantor  was  invested,  with  a  legal 
title,  evidenced  by  the  usual  writings,  was  himself  in  possession, 
and  there  was  no  such  registry  of  an  incumbrance  as  was  con- 
structive notice  of  its  existence,  he  cannot  be  defeated  by  showing 
the  invalidity  of  the  title  under  which  he  claims.  It  was  also  said 
that  a  derivative  purchaser  without  notice,  cannot  be  affected  by  a 
notice  to  his  immediate  vendor,  and  although  he  purchase  with 
notice,  he  may  protect  himself  by  the  want  of  it  in  the  latter. — 
Sugden,  in  his  Treatise  on  Vendors,  [p.  471,]  thus  lays  down  the 
law,  "although  a  deed  be  merely  voluntary  or  fraudulent  in  its 
creation,  and  voidable  by  a  purchaser,  viz:  (would  become  void 
by  a  person  purchasing  the  estate)  yet  it  may  become  good  by 
mditiCT  ex  post  facto;  as  if  a  man  make  a  feoffment  by  covin,  or 
without  any  valuable  consideration,  and  then  the  first  feoflTer  en- 
ter and  make  a  feofli'ment  for  a  valuable  consideration;  the  feoffee 
of  the  first  feoff*ee,shall  hold  the  lands  and  not  the  feoffeeof  the  first 
feoflTor;  for  although  the  estate  of  the  first  feoffee,  was  in  its  crea- 
tion, covinous  or  voluntary,  and  therefore  voidable,  yet  when  he 
enfeoffed  a  person  for  valuable  consideration,  such  person  shall  be 
preferred  before  the  last."  In  the  case  cited  from  our  own  re- 
ports, many  English  and  American  decisions  aie  referred  to, 
which  establish  the  principle  that  "a  purchaser  without  notice 
from  a  fraudulent  purchaser,  is  not  affected  by  the  fraud."  [See 
them  at  pages,  475-6.J 

A  bill  of  exceptions  must  always  be  taken  most  strongly  against 
the  party  excepting;  for  the  reason  that  it  is  supposed  to  be  pre- 
pared by  his  counsel,  who  has  stated  the  facts  as  favorably  as 
truth  will  permit,  to  the  side  he  represents.  In  the  case  before 
us,  it  does  not  expressly  appear  whether  Baker  or  Mallory  was  in 
possession  ofthelandal  the  time  the  deed  of  trust  was  made  to 
Norris,  Stodder  &  Co.  But  it  is  inferrable  under  the  rule  stated, 
that  the  former  was  in  possession;  the  more  especially  as  the  lat- 
ter had  sold  him  the  land,  delivered  his  deed  to  be  returned  to 
Rockett,  and  received  another  to  himself  directly.  This  being  the 
case,  and  the  records  of  the  county  court  showing  nothing  as  to 
the  state  of  the  title  between  Baker  and  Mallory,  the  beneficia- 
ries in  the  trust  deed  are  not  chargeable  with  a  notice  of  any  claim 
set  up  by  the  latter.  In  point  of  fact,  he  claimed  no  interest  at 
the  time  of  its  execution,  whatever  might  be  the  legal  effect  of  the 
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deed  he  had  delivered  up  for  cancellation,  as  between  those  who 
had  notice  of  it.  - 

The  view  We  have  taken,  proceeds  upon  the  supposition,  that 
the  deed  to  Mallory  was  not  cancelled  or  annulled  by  the  agree- 
ment between  Baker  and  himself,  but  was  entitled  to  the  etf  jct 
which  the  law  accords  to  unregistered  deeds.  In  Barrett  v. 
Thorndike,  [1  Greenl.  Rep.  78,]  the  court  said  they  knew  oftwo 
methods  only,  in  which  the  grantee  of  lands  could  voluntar.iy  di- 
vest himself  of  the  estate  which  had  vested  in  him  by  a  convey- 
ance; these  were  by, a  re-convsyance  or  a  will.  But  they  said, 
if  the  deed  was  not  recorded,  he  might  restore  it  to  the  grantor; 
and  if  this  were  done  fairly,  and  without  impairing  or  intend. ng 
to  impair  the  rights  of  third  persons,  thtUransaction  would  be  ef- 
fectual as  between  the  parties,  to  revest  the  estate. 

In  Holbrook  v.  Tirrell,  [9  Pick.  Rep.  105,j  the  effect  of  the 
cancellation  of  a  deed  upon  the  title  to  real  estate,  was  elaborate- 
ly discussed  at  the  bar.  The  court  said,  "that  the  mere  cancella- 
tion of  the  deed  unde^  which  one  holds  title  to  real  estate,  does 
not  divest  the  title  or  revest  it  in  the  grantor,  seems  to  be  abun- 
dantly settled  by  the  cases  cited  on  the  argument,  and  more  par- 
ticulaily  by  two  cases  to  which  we  have  since  been  referred  by 
the  petitioner's  counsel,  namely,  4  Conn.  Rep.  550;  5  id.  202." — 
Further,  that  by  the  deed  to  the  grantee,  which  was  not  record- 
ed, the  title  vested  in  him  as  against  the  grantor  and  his  heirs,  but 
was  so  far  left  in  the  latter,  that  a  conveyance  from  him  to  another 
person,  ignorant  of  the  former  deed,  would  pass  the  estate;  and 
a  creditor  of  the  grantor  might  have  acquired  a  title  by  a  levy  up- 
on the  land  as  his.  The  case  cited  is  directly  in  point  to  show, 
that  by  the  delivery  of  Mallory's  deed  to  Rockett,  it  was  placed 
in  the  power  of  the  latter,  either  to  sell  absolutely,  or  incumber 
the  land  in  question,  and  that  a  bona  fide  purchaser  or  incum- 
brancer, without  notice,  would  have  an  interest  paramount  to 
Mallory.  Now,  although  Norris,  Stodder  &  Co.  did  not  receive 
their  deed  directly  from  Rockett,  yet  we  have  seen  that  they  are 
to  be  regarded  with  quite  as  much  favor  as  if  they  did;  and  hav- 
ing no  notice  themselves  of  the  previous  conveyance  to  Mallory, 
they  are  unaffected  by  a  notice  to  Baker. 

It  is  needless  to  examine  with  particularity,  the  charges  given, 
or  prayed  to  be  given  to  the  jury;  if  in  giving  or  refusing  them, 
the  court  erred,  the  view  we  have  taken  of  the  law,  will  show. 
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that  the  error,  il"  any;  was  beneficial  for  the  defendant;  and  he 
cannot  be  allowed  to  avail  himself  of  it  here.  The  consequence 
is,  that  the  judgment  of  the  circuit  court  is  affirmed. 


CLARK  V.  BOGGS,  use,  tc. 


1.  A  justice  of  the  peace  having  collected  money,  is  subject  to  garnishee  pro. 
cess,  and  llie  service  of  such  upon  him  is  a  sufHcient  excuse  for  the  omission 
to  pay  over  the  money  to  the  person  for  whom  il  was  collected,  and  is  conse. 
quently  a  bar  to  the  damages  allowed  by  statute. 

Writ  of  error  to  the  Circuit  Court  of  Barbour. 


This  was  a  motion  made  under  the  statute,  by  Boggs,  before  a 
justice  of  the  peace,  against  Clark,  for  having  failed  to  pay  over 
monies  collected  by  him  as  a  justice  of  the  peace.  The  suit  was 
removed  in  the  circuit  court  by  appeal,  and  there  the  facts  were 
submitted  for  judgment,  without  the  intervention  of  a  jury. 

The  facts  were,  that  Claik,  as  a  justice  of  the  peace,  had  col- 
lected a  small  sum  of  money  for  the  plaintiff,  and  refused  to  pay 
it  over,  on  account  of  having  been  garnisheed  to  pay  it  to  another 
person.  The  plainliffinsisted  that  Clark  was  responsible  for  the 
sum  so  collected,  with  ten  per  cent,  per  month  damages,  from  the 
time  of  demand  made.  The  court  gave  judgment  for  the  money 
collected,  with  interest  upon  it,  but  refused  to  allow  judgment  for 
the  penalty,  on  the  ground,  that  the  garnishment  was  a  reasona- 
ble excuse  for  refusing  to  pay  it  over.  The  plaintiflf  excepted  to 
this  refusal  of  the  court  to  allow  the  damages;  and  this  is  the  only 
error  assigned. 

John  A.  Calhoun,  for  the  plaintiff  in  error — insisted  that  the 
circuit  court  had  no  discretion  to  withhold  the  damages.  Un- 
der the  statute,  [Clay's  Dig.  362,]  no  discretion  is  given,  and 
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therefore,  it  was  the  duty  of  the  court  to  allow  the  damages,  as  it 
determined  the  defendant  was  in  default. 

Bay4ie,  contrd — argued  that  no  judgment  whatever,  should 
liiave  been  rendered  under  the  circumstances  in  proof.  A  justice 
of  the  peace,  when  money  is  collected  by  him,  holds  it  as  the 
tnere  agent  of  the  party,  and  is  as  much  liable  to  garnishee  pro- 
•cess,  as  Gay  other  agent.    |People  v.  Whaley,  6  Cowen,  661.] 

GOLDTH  WAITE,  J.— A  justice  of  the  peace  is  not  merely 
a  judicial  officer  with  relation  to  the  collection  of  small  debts, 
&c.;  but  is  also  the  agent  of  the  person  who  intrusts  their  collec- 
tion with  him.  As  soon  as  the  money  is  collected,  his  character 
as  a  magistrate  ceases,  and  he  holds  it  as  any  other  agent.  The 
■sheriff  is  the  officer  of  the  court,  whose  process  he  executes,  and 
public  policy  forbids  that  he  should  be  drawn  into  any  litigation 
with  respect  to  the  money  collected  on  it  before  any  other  tribu- 
nal; and  therefore,  there  is  little  analogy  between  his  responsibili- 
ties and  those  of  a  justice  of  the  peace.  As  a  justice  of  the  peace 
is  nothing  more  than  an  agent,  with  relation  to  him  whose  money 
has  been  collected,  he  is  within  the  scope  of  the  statutes  permit- 
ting garnishee  process,  and  is  required  to  answer  as  any  other 
person,  being  liable  to  that  process,  it  results  that  it  affords  a 
sufficient  excuse  for  tlie  omission  to  pay  over  money  collected  by 
him.  In  the  present  case,  it  is  not  expressly  stated  in  the  record, 
that  he  was  discharged  by  the  court,  before  which  he  was  sum- 
moned, but  we  infer  such  was  the  fact,  from  the  circumstance 
that  judgment  was  rendered  against  him  for  the  sum  collected. 

Our  conclusion  is,  that  there  is  no  error  in  the  point  excepted 
to,  and  the  judgment  is  affirmed. 
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PETTUS  V.  ROBERTS. 

1.  p.  exchanged  two  female  slaves  with  R.  for  a  negro  roan,  and  gave  him  a  re^ 
eeipt  acknowledging  to  have  received  from  him  $850  for  iho  two  slaves, 
which  he  warranted  to  be  sound.  Afterwards,  R.  insisting  that  one  of  the 
slaves  was  unsound,  offered  to  rescind  the  contract,  which  P.  agreed  to  if  R. 
would  receive  back  the  negro  man,  which  he  refused,  and  demanded  the  $850. 
R.  having  brought  an  action  against  P.  on  the  warranty, — Held  1.  That  the 
receipt  was  open  to  explanation  bj  parol  proof  showing  what  the  contract  real- 
ly was.     2.  That  P.  had  the  right  to  return  the  slave  he  had  received,  when 

•  the  rccission  was  demanded,  and  that  upon  his  failure^to  do  so,  the  measure  of 
damages  would  be  the  value  of  the  slave  at  the  time  he  received  him,  unless  at 
the  time  of  the  exchange  the  parties  estimated  his  value.  3.  It  was  not  ne- 
cessary to  a  rescision  that  the  plainliiF should  offer  to  return  the  bill  of  sale. 

Earok  to  the  Circuit  Court  of  Sumter. 

Assumpsit  on  a  false  warranty  in  the  sale  of  two  slaves. 

Upon  the  trial,  the  plaintiff  introduced  in  evidence  the  follow- 
ing instrument: 

"Received  of  John  Roberts  eight  hundred  and  fifty  dollars,  in 
full  for  two  negroes — Caroline,  aged  twenty-seven,  and  her 
daughter  Aggy,  about  nine.  I  warrant  the  title  good  and  the 
property  sound.  A.  W.  Pettus. 

January  10th,  1842." 

It  was  in  proof,  that  the  plaintiff,  some  time  after  the  date  of  the 
writing,  tendered  to  the  defendant  the  said  slaves,  and  demanded 
eight  hundred  antf  fifty  dollars.  The  defendant  then  offered  to 
prove  that  the  consideration  was  not  eight  hundred  and  fifty  dol- 
lars, but  a  negro  man  named  Alfred;  and  that  he  offered,  when 
the  demand  was  made,  to  return  said  negro  man,  but  the  court 
refused  to  permit  the  evidence  to  go  to  the  jury.  There  was  no 
proof  of  an  offer  to  return  the  bill  of  sale. 

The  defendant  moved  the  court  to  charge,  that  in  order  to  a 
rescision,  it  was  necessary  for  the  plaintiff  to  show  that  he  had  of- 
fered to  return  the  bill  of  s^le;  also,  that  if  the  plaintiff  bad  the 
negroes  in  possession  since  the  offer  to  return,  and  that  their  ser- 
vices was  worth  as  much  as  the  interest  on  the  purchase  money, 


812  ALABAMA. 


PettuB  V.  Roberts. 


they  might  refuse  to  allow  interest:  which  charges  the  court  re- 
fused to  give;  and  to  which  the  defendant  excepted. 

Judgment  being  rendered  for  the  plaintiff,  the  defendant  prose- 
cutes this  writ,  and  assigns  for  error  the  rejection  of  the  evidence^ 
and  the  refusals  to  charge,  as  shown  in  the  bill  of  exceptions. 

Bliss  &  Baldwin,  for  plaintiff  in  error,  insisted,  that  this  was 
a  mere  receipt,  and  as  such,  might  be  contradicted  or  explained. 
They  cited  Grcenlcafs  Ev.  §  285,  305;  16  Wend.  460,4  N.  H. 
3^9;  7  Pick.  553;  5  Ala.  224;  id.  430. 

J.  B.  Clarke  and  Metcalfe,  contra,  argued,  that  although 
the  bill  of  sale  might  be  explained  by  showing  a  consideration 
smaller  than  that  stated  in  it,  it  could  not  be  contradicted  by 
showing  a  different  consideration.     [5  Porter,  498.] 

That  the  consideration  inserted  in  the  bill,  was  the  price  agreed 
to  be  given  for  the  slave  Alfred,  and  was,  therefore,  binding  on 
the  parties.  [4  Esp.  95;  2  Stew.  498;  9  East,  349.]  To  show 
that  that  the  plaintiff  was  entitled  to  interest,  thoy  cited  5  Wend. 


ORMOND,  J. — The  principal  question  in  the  cause  is,  whe- 
ther the  defendant  could  show,  in  mitigation  of  damages,  that  the 
true  consideration  of  the  receipt  was  not  "eight  hundred  and  fifty 
dollars,"  but  that  it  was  a  negro  slave  by  the  name  of  Alfred — 
The  importance  of  this  testimony  to  the  rights  of  the  defendant 
is  apparent.  The  suit  is  on  a  false  warranty  in  the  sale  of  two 
slaves,  for  whom,  it  appears  by  the  receipt,  eight  hundred  and 
fifty  dollars  were  paid.  The  plaintiff  offered  to  rescind  the  con- 
tract, alleging  the  slaves  to  be  unsound,  and  demanding  the  sum 
of  money  specified  in  the  receipt.  The  defendant  was  willing  to 
rescind  if  the  plaintiff  would  receive  the  negro  Alfred,  who,  in- 
stead of  the  money  expressed  in  the  receipt,  was  the  true  conside- 
ration of  the  sale,  or  exchange,  as,  in  truth,  it  appears  to  have 
been.  And  as  in  justice  the  plaintiff  had  no  right  to  demand  a 
larger  or  different  consideration  than  that  paid  by  him  on  the  pur- 
chase of  the  slaves,  upon  a  rcscision  of  the  contract,  such  proof 
should  be  permitted  to  be  made,  unless /orbidden  by  some  strtcl 
rule  of  law. 

That  a  written  instrument  cannot  be  varied  or  contradicted  by 
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parol  testimony,  is  a  familiar  rule  of  evidence  daily  acted  on'm 
courts  of  justice,  and  of  most  beneficial  tendency.  Receipts  have 
been  long  considered  as  an  admitted  exception  to  the  rule.  They 
arc  considered  as  admissions,  and  may  be  contradicted,  varied 
or  explained  by  parol  testimony.  The  question,  whether  the 
recital  of  the  consideration  in  a  deed  stood  upon  the  same  footing, 
and  to  what  extent  it  was  open  to  explanation  has  long  been  a 
vexed  question.  This  question  was  considered  by  this  court  in 
Mead  V.  Steger,  [5  Porter,  498,]  and  it  was  there  held,  as  the  re- 
sult of  the  cases,  that  where  a  moneyed  consideration  was  ex- 
pressed in  a  deed,  it  might  'be  shown  to  be  greater  or  less  than 
stated;  but  that  a  different  consideration  could  not  be  proved. — 
In  Saunders  v.  Ileudrix,  [5  Ala.  224,]  we  held  that  an  acknow- 
ledgment in  the  body  of  the  deed  that  the  consideration  money 
was  paid,  was  a  receipt  for  money  merely,  and  open  to  explana- 
tion by  parol  proof  as  any  other  receipt  for  money. 

In  McCrea  v.  Purmort,  [IG  Wendell,  466,]  it  was  held  by  the 
court,  after  an  elaborate  examination  of  all  the  cases,  English 
and  American,  that  the  consideration  clause  in  a  deed  was  as 
open  to  explanation  as  an  ordinary  receipt,  and  that  the  party 
was  only  estopped  by  such  an  admission  from  denying  there  was 
a  sufficient  consideration  to  pass  the  estate  granted.  And,  ac- 
cordingly, it  was  held  in  that  case,  permissible  to  show  that  the 
consideration  expressed  in  the  deed  was  not  money,  but  iron,  of  a 
specified  quantity,  valued  at  a  stipulated  price. 

The  receipt  in  this  case  not  being  under  seal,  the  case  is  free 
from  the  embarrassment  created  by  the  supposed  estoppel,  where 
the  instrument  in  which  the  admission  is  made,  is  a  deed.  It  is 
both  in  form  and  substance,  a  mere  receipt,  and  we  are  clear, 
that  no  obstacle  exists  to  the  establishment,  by  parol  proof,  of  the 
real  consideration.  From  the  proof,  it  appears  tlmt  the  contract 
between  the  parties  was  an  exchange  of  the  two  slaves,  men- 
tioned in  the  receiptor  bill  of  sale,  for  a  negro  man  by  the  name 
of  Alfred,  and  the  defendant  had  the  clear  right,  upon  a  rescision 
of  the  contract,  to  return  the  slave  which  he  had  so  received  in 
exchange;  and  upon  a  failure  to  return  the  slave,  the  measure  of 
damages  would  be  the  value  agreed  upon  by  the  parties,  at  the 
time  of  the  exchange,  if  an  estimate  of  the  value  was  then  made 
and  agreed  on.  If  no  such  estimate  was  made,  then  the  mea- 
sure of  damages  would  bo  the  actual  value  of  the  boy  given  by 
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the  plaintiffs  in  exchange  at  the  time  the  transaction  took  place. 

The  jury  were  not  bound  to  allow  interest  on  the  purchase 
money  to  the  plaintiff,  and  might,  if  the  facts  in  proof  justified  it, 
take  into  consideration  the  value  of  the  services  of  the  slaves  in 
possession  of  the  plaintiff,  in  their  estimate  of  damages. 

It  was  not  necessary  to  a  rescission  of  the  contract,  that  the 
plaintiff  should  have  offered  to  return  the  bill  of  sale,  as  the  re- 
scission would  have  deprived  it  of  any  legal  effect,  and  it  would 
have  become  mere  waste  paper. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


THE  BANK  OF  THE  STATE  OF  ALABAMA  v. 
GIBSON'S  Adm'rs. 

•  1.  The  Slate  Bank  is  a  mere  corporation,  not  invested  with  the  attributes  of  so- 
vereignty, and  like  an  crdinarj'  creditor  mast  cause  a  claim,  of  which  it  is  the 
proprietor,  to  be  presented  to  the  administrator  of  a  deceased  debtor,  within 
eighteen  months  after  the  grant  of  administration. 

WitiT  of  error  to. the  County  Court  of  Dallas. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  plaintiff  in 
error  against  the  defendants  on  a  promissory  note,  payable  to  the 
president  and  directors  of  the  Bank  of  the  State  of  Alabama. — 
The  defendants  pleaded,  L  That  the  cause  of  action  described 
in  the  plaintiff's  declaration,  was  not  presented  to  them  within 
eighteen  months  after  letters  of  administration  on  the  estate  of  the 
intestate  were  granted  to  them;  nor  within  eighteen  months  after 
the  same  accrued.  2.  Plene  administravit.  3,  Non-assump' 
sit.  To  the  first  plea,  the  plaintiff  demurred;  to  the  second,  there 
was  a  replication,  and  on  the  third,  issue  was  joined.  The  de- 
Vnurrer  was  sustained,  and  the  plaintiff  declining  to  reply,  a  judg- 
ment was  rendered  in-  favor  of  the  defendants  for  costs. 

C.  G.  Edwards,  for  the  plaintiff  in  error-^insisted  that  the 
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first  plea  set  up  what  was  commonly  called  the  statute  of  non- 
claim;  and  in  legal  eflect,  it  was  a  statute  of  limitations.  [Thrash 
V.  Sumwalt,  5  Ala.  Rep.;  Clay's  Dig.  105,  §  17;  2  Mason's  Re- 
ports, 311.] 

The  State  is  not  bound  by  any  of  the  statutes,  which  operate 
against  creditors  and  other  suitors.    Nullum  tempus  occurrit  rei' 

pablicae  has  been  frequently  recognized  in  our  sister  States 

[4  Bibb's  Rep,  554;  18  Johns.  Rep.  227;  1  Hen.  &  Munf.  Rep. 
85;  4  id.  65;  3  Serg't  &  Rawles'  Rep.  188;  4  Mass.  Rep.  528; 
6  T.  Rep.  188;  1  Bla.  Com.  247;  1  Coke's  Lit  74;  5  Bac  Ab. 
559,  561,  562.] 

Although  the  Bank  is  the  nominal  plaintiff,  the  State  is  the  real 
party  in  interest;  and  the  statute  of  limitations  could  be  no  more 
interposed,  than  if  the  State  was  the  plaintiff  of  record.  [Clay's 
Dig.  77;  1  Scammon's  Rep,  106.] 

G.  W.  Gayle,  for  the  defendant — was  proceeding  to  argue 
the  two  first  points  made  by  the  counsel  for  the  plaintiff  in  eiTor, 
when  he  was  stopped  by  the  court.  Upon  the  third  point,  he  in- 
sisted that  the  Bank  was  not  the  depository  of  State  sovereignty, 
and  could  not  claim  the  privileges  incident  thereto.  This  point 
he  said  had  been  repeatedly  so  ruled.  [3  Ala.  Rep.  258;  Ang. 
&  Ames  on  Corp.  24,  note  1;  9  Wheat  Rep.  907;  2  Peters'  Rep. 
318;  2  Brockb.  Rep.  393;  3  McC.  Rep.  377;  1  Hawks'  Rep.  36.] 

COLLIER,  C.  J.— In  Owen,  et  al.  v.  The  Branch  Bank  at 
Mobile,  [3  Ala.  Rep.  258,]  this  court  was  of  opinion  that  our 
Banks,  of  which  the  State  is  the  exclusive  proprietor,  are  corpo- 
rations "created  for  the  purpose  of  banking,  not  on  the  credit  of 
the  State,  but  upon  a  fund  provided  for  that  purpose."  That 
they  could  sue  and  be  sued,  and  were  invested  with  the  attri- 
butes necessary  to  the  existence  of  a  corporation.  Had  we  there 
attained  the  conclusion  that  the  note  issued  by  the  Bank  were  in 
point  of  fact  emitted  by  the  State,  we  must  have  adjudged  that 
these  institutions  were  brought  into  existence  by  the  legislature  in 
violation  of  the  constitutional  restriction  upon  its  power,  which 
inhibits  the  emission  of  bills  of  credit  by  the  States.  [See  Craig 
V.  The  State  of  Missouri,  4  Pet  Rep.  410.] 

The  constitutionality  of  a  law  establishinjr  a  Bank,  of  which 
the  State  was  the  sole  propiictor,  came  directly  before  the  su- 
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premG  court  of  the  United  Slates,  in  Briscoe  v.  The  Common- 
wealth Bank  of  Kentucky,  [11  Peter's  Rep.  257.]  In  that  case, 
the  capital  was  two  millions  of  dollars,  and  to  be  made  up  of  va* 
rious  funds  and  receipts  from  several  sources  of  revenue,  which 
the  statute  particularized;  and  the  Bank  was  authorized  to  do  the 
ordinary  business  of  such  an  institution,  such  as  discounting  notes, 
&c.;  but  its  debts  were  not  to  exceed  double  the  amount  of  its 
capital.  The  court  held  that  the  Bank  was  a  corporation;  that  its  is- 
sue were  not  made  on  the  faith  of  the  State,  but  they  were  to  be 
paid  in  gold  or  silver  on  demand,  from  a  fund  provided  for  that 
purpose,  and  placed  under  the  control  of  the  directory. 

In  the  U.  S.  v.  The  Planters'  Bank  of  Georgia,  [9  Wheat.  Rep. 
907,]  the  court  were  of  opinion,  that  "the  State  does  not  by  be- 
coming a  corporator,  identify  itself  with  the  corporation.  The 
The  Planters^  Bank  of  Georgia  \s  not  the  State  of  Georgia,  al- 
though the  State  holds  an  interest  in  it."  "Again,  it  is  a  sound 
principle,  that  when  a  government  becomes  a  partner  in  a  trading 
company,  it  divests  itself  so  far  as  concerns  the  transactions  of 
that  company  of  its  sovereign  character,  and  takes  that  of  a  pri- 
vate citizen."  [See  also  the  Bank  of  Kentucky  v.  Wister,  et  al. 
2  Peters'  Rep.  318.]  This  reasoning  we  think/applies  with  all 
force  where  the  State  is  the  sole  corporator,  as  well  as  where  it  is 
associated  with  others.  The  Bank  of  the  State  is  a  mere  crea- 
ture of  the  legislature  intended  "to  provide,"  in  the  language  of  the 
preamble  of  the  charter,  "for  the  safe  and  profitable  investment  of 
such  public  funds,  as  may  now,  or  hereafter,  be  in  the  possession 
of  the  State,  and  to  secure  to  the  community,  the  benefits,  as  far 
as  may  be,  of  an  extended  and  undepreciating  currency."  [Clay's 
Dig.  77.]  It  cannot  be  endured,  that  the  legislature,  which  is  but 
the  mere  machinery  of  government,  should  be  allowed  to  confer 
upon  a  monied  corporation,  established  by  itself,  any  portion  of 
the  sovereign  power,  which  was  inherent  in  the  body  politic. — 
Whether  it  would  be  competent  to  prescribe  a  different  limitation 
to  the  recovery  of  its  demands,  from  that  which  is  applied  to  in- 
dividuals and  private  corporations,  is  a  question  that  need  not  be 
considered;  for  a  dispensation  from  the  influence  of  such  laws  is 
here  claimed,  not  in  virtue  of  expresses  legislation;  but  as  one  of 
the  prerogatives  of  government. 

In  the  Bank  of  South  Carolina  v.  Gibbs,  [3  McC.  Rep.  377,]  the 
question  was,  whether  a  simple  contract  debt  due  the  Bank,  was 
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a  debt  due  to  the  public,  within  the  meaning  of  the  act,  relative 
to  execiitoi-s,  &c.  which  entitles  the  State  to  a  priority  of  pay- 
ment. The  court  determined,  that  it  was  not  a  debt  due  to  the 
public,  and  that  although  the  Bank  was  owned  entirely  by  the 
State,  it  could  claim  no  priority  on  that  ground.  And  in  the  Bank 
of  North  Carolina  v.  Clarke,  &c.  [1  Hawks'  Rep.  36,]  it  was  de- 
cided, that  the  State  Bank  of  that  State,  was  a  mere  private  cor- 
poration. 

The  only  case  that  we  have  been  able  to  find,  in  which  a  dif- 
ferent doctrine  is  maintained,  is  the  State  Bank  of  Illinois  v. 
Brown,  ct  al.  [1  Scammon's  Rep.  106.]  There  the  court  cite  some 
of  its  previous  decisions,  which  determined  that  the  directors  of 
the  Bank  die  not  act  for  their  own  benefit,  and  that  their  omission 
and  neglect  did  not  work  an  injury  to  the  State;  that  a  release 
from  all  debts  due  to  the  State  was  a  release  of  a  debt  secured 
to  the  Bank  by  mortgage;  and  that  the  State  is  not  barred  by  a 
statute  of  limitations,  unless  expressly  named.  It  is  also  said, 
that  "by  the  statute  creating  the  State  Bank,  it  is  declared,  that  it 
shall  belong  to  the  State  of  Illinois.  Hence,"  say  the  court,  "it 
follows  that  the  people  of  Illinois  are  the  real  plaintifl's,  and  are 
alone  entitled  to  the  benefit  of  the  recover}'.'*  This  reasoning,  it 
must  be  admitted,  is  unsatisfactory,  and  altogether  inconclusive;  it 
entirely  loses  sight  of  the  grounds  upon  which  a  State  is  held  not 
to  be  bound  by  a  statute  of  limitations,  which  does  not  apply  to  it 
eo  nomine.  The  decision  rests  alone  upon  the  basis  that  the  State 
being  the  sole  proprietor  of  the  Bank,  a  debt  due  to  the  latter,  is 
due  to  the  State,  and  not  barred  by  the  statute.  This  conclu- 
sion cannot  be  supported. 

The  judgment  of  the  county  court  of  Dallas,  is  correct  in  law) 
and  is  consequently  affirmed. 
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BUFORD  V.  WELBORN. 

1.  it  is  discretionary  with  a  court  to  permit  a  garnishee  to  amend  his  answer,  and 
that  even  after  an  issue  has  been  tried  between  the  plaintiff  and  one  to  whom 
the  debt  attached  is  supposed  to  be  transferred. 

2.  The  answer  of  a  garnishee  admits  the  receipt  of  a  sum  of  money  from  the  debt* 
or,  to  be  accounted  for  to  him  by  the  garnishee  on  a  final  settlement,  but  in- 
sfsts  that  simie  the  service  of  garnishee  process,  he  has  been  compelled  to  pay 
larger  sums  for  the  debtor,  so  that  on  a  final  settlement,  nothing  will  be  due; 
this  is  not  such  an  admission  of  indebtedness  as  will  authorise  a  judgment  a- 
gainst  the  garnishee.  If  the  right  to  set  off  debts  paid  subsequently  to  the  ser- 
vrce,  could  be  defeated,  it  was  the  plaintiff's  duty  to  haVe  draWn  out  the  facts 
by  interrogatories,  or  by  forming  an  issue  to  try  the  question  of  indebtedncsBk 

Writ  of  error  to  the  Circuit  Court  of  Barbour  county. 

This  is  a  proceeding  by  Buford,  against  Welborn,  who  was 
summoned  as  a  garnishee  to  answer  what  he  was  indebted  to  Seth 
Lore  and  Edward  Sheppard  or  either  of  them. 

The  garnishee  appeared  and  answered,  that  at  the  service  of 
the  garnishment,  he  owed  Edmund  Sheppard  $434  50,  by  a  judg- 
ment for  that  sum,  recovered  in  said  court;  but  that  he  had  been 
notified  that  the  judgment  had  been  transferred  by  Sheppard  to 
his  son  William  P.^  besides  which,  the  garnishee  was  liable  to 
pay  a  large  amount  of  money  for  Edmund  Sheppard,  and  that  he 
could  not  secure  himself,  but  by  having  his  claim  set-off  against 
"what  he  owed  him  on  the  judgment,  by  reason  of  his  insolvency. 
The  garnishee  also  answered,  that  he  was  indebted  nothing  fur- 
ther; and  thereupon,  moved  to  be  discharged.  This  motion  was 
overruled,  and  the  further  proceedings  against  the  garnishee 
were  suspended  until  the  plaintiff  and  William  P.  Sheppard  should 
ccmtest  the  validity  of  the  transfer  of  the  judgment.  These  parties 
subsequently  made  up  an  issue  which  was  tried  by  a  jury,  who  as- 
certained by  their  verdict  that  the  transfer  of  the  judgment  was 
fraudulent  and  void. 

The  plaintiff  then  moved  for  judgment  against  the  garnishee, 
upon  the  answer  formerly  made  by  him.  The  garnishee  at  the 
same  time  moved  for  leave  to  come  in  and  amend  his  answer, 
which  the  court  permitted,  although  resisted  by  the  plaintiff.  The 
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garnishee  then  amended  his  answer  by  stating  that  since  his  for- 
mer answer,  the  judgment  therein  mentioned  had  been  reversed 
by  the  supreme  court,  and  held  for  naught,  and  dismissed  from  the 
circuit  court,  in  which  it  was  existing  at  the  time  of  that  answer. 
The  said  judgment  was  founded  on  a  written  admission  of  the 
garnishee,  that  he  had  received  8395  20,  belonging  to  Edward 
Sheppard  on  the  19th  February,  1839,  for  which  the  garnishee 
agreed  to  account  on  a  final  settlement  with  him.  That  in  his 
former  answer,  he  had  only  answered  as  to  the  part  of  the  judg- 
ment, without  stating  the  nature  of  the  writing  on  which  it  was 
founded.  He  also  answered,  that  on  a  final  settlement  with 
Sheppard,  the  latter  would  be  greatly  indebted  to  him,  as  the  gar- 
nishee had  paid  large  sums  of  money  for  him  since  his  first  an- 
swer, amounting  to  more  than  the  sum  slated  in  said  writing. 

On  the  amended  answer,  the  court  discharged  the  garnishee. 

It  is  now  assigned  that  the  court  erred, 

1.  In  permitting  the  garnishee  to  amend  his  answer. 

8.  In  discharging  him  upon  the  amended  answer. 

BuFouD,  for  the  plaintiff  in  error,  made  the  following  points: — 
1.  The  process  of  garnishment  acts  upon  the  condition  of  indebt- 
ness,  as  it  is  at  the  service,  and  is  not  affected  by  subsequent  trans- 
actions or  circumstances.  [Hazard  v.  Franklin,  2  Ala.  Rep. 
351;  McRae  v.  McLean,  3  Porter,  138;  Kennedy  v.  Raguet,  1 
Bay,  484;  Clay's  Dig.  59,  §  19.] 

a.  The  garnishee  here,  is  not  entitled  to  retain  an  account  of 
subsequent  payments  made  by  him  for  Sheppard,  either  as  surety 
or  indorser.  [Holmes  v.  Bullock,  4  Ala.  228;  Colgin  v.  Cum- 
mings,  1  Porter,  148;  French  v.  Garner,  7  Porter,  5-19;  Taylor  v. 
Gardner,  2  Wash.  C.  C.  488;  Serg.  on  Attach.  103;  15  Mass. 
414,  490;  16  ib.  47a] 

3.  If  the  garnishee's  claim  is  in  the  nature  of  an  off-set,  he  must 
show  such  a  state  of  facts  as  would  enable  him  to  maintain  an  ac- 
tion at  the  time  of  the  service.  [Crawford  v.  ex'r  of  Simonton, 
7  Porter,  110.] 

4.  The  court  should  not  have  allowed  the  answer  to  be  amend- 
ed after  the  trial  of  the  issue  between  the  claimant  and  the  plain- 
tiff.    [Clay's  Dig.  63,  §  39,  40,  44.] 

Sayke,  contra — argued,  1.  That  process  of  garnishment  is  to 
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be  considered  the  institution  of  a  suit  against  the  garnishee,  and  it 
is  at  all  times  a  matter  of  discretion,  to  allow  the  party  to  amend 
his  answer,  which  is  in  the  nature  of  pleading. 

2.  Before  a  judgment  can  be  properly  rendered  against  a 
garnishee,  there  must  be  a  distinct  admission  of  a  debt  due. — ■ 
Here  there  is  no  such  admission,  and  consequently  there  is  no  er- 
ror in  the  discharge  of  the  garnishee.  If  the  plaintiff  had  wish- 
ed to  contest  the  fact  of  indebtedness  at  the  time  of  the  service, 
he  ought  to  have  presented  an  issue  under  the  statute. 

GOLDTHWAITE,  J.— 1.  We  think  it  entirely  competent 
for  a  court  to  permit  a  garnishee  to  amend  his  answer  whenever 
the  justice  of  the  case  requires  it.  The  permission  to  do  so,  is  the 
exercise  of  a  discretionary  power,  which  is  not  the  subject  of  re- 
view on  error.  In  the  present  case,  however,  its  exercise  was 
quite  proper,  because  the  judgment  admitted  as  the  indebted- 
ness by  the  former  answer,  had  been  reversed,  and  therefore,  it 
became  essential  to  the  rightsof  the  garnishee,  to  ascertain  whether 
there  was  any  debt  due  from  him  to  the  debtor,  subject  to  attach- 
rnent. 

2.  On  the  subject  of  garnishee's  answers,  the  practice  under 
the  several  statutes  is  now  well  settled,  that  before  there  can  bo 
a  judgment  rendered,  there  must  be  a  distinct  admission  of  in- 
debtedness to  the  pei'son,  as  whose  debtor  he  is  summoned.  [For- 
tune V.  State  Bank,  4  Ala.  Rep.  385,  and  cases  there  cited.] — 
Here,  the  answer  does  not  in'our  opinion  contain  such  an  admis. 
pion;  the  money  received  by  him  belonging  to  the  debtor,  was  on- 
ly to  be  accounted  for  upon  a  final  settlement.  Whether  this  re- 
ceipt would  admit  the  interpretation,  that  all  open  transactions  in 
which  the  garnishee  was  involved  as  security  or  indorser  for  the 
debtor,  was  intended  to  be  included,  is  a  matter  which  we  deem 
it  unnecessary  to  determine,  as  it  was  entirely  within  the  power 
of  the  plaintiff  to  have  called  on  the  garnishee  in  the  examination 
for  answers  to  such  questions  as  he  wished  to  ask  respecting  the 
nature  of  the  debts  which  the  garnishee  claimed  the  right  to  set- 
off. Or,  if  the  answer  was  doubtful  or  unsatisfactory,  he  could 
have  insisted  upon  an  issue,  to  try  the  question  of  indebtedness 
upon  making  the  affidavit  required  b}^  the  statute.  [Clay's  Dig. 
60,  §  25.J  It  is  not  competent  to  the  plaintiff  when  the  oppor- 
tunity is  giveu  hipti  by  law,  of  calling  out  direct  and  explicit  au- 
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Bwers  to  all  questions  relative  to  the  indebtedness,  to  ask  the  court 
for  a  judgment  upon  any  other  than  a  distinct  admission  of  in- 
debtedness at  the  time  ol'  service. 

We  think  there  is  no  such  admission  in  this  amended  answer, 
and  therefore,  the  court  did  not  err  in  discharging  the  garnishee. 

Judgment  affirmed. 


TURNER  V.  ELDRIDGE. 


1.  A  bond  in  which  the  oblignr  promises  "  lo  pay  Jamrs  W.  Cnmp  for  ihe  bene, 
fil  of  Alfred  Turner,"  tntty  be  declared  on  asabondpajable  lo  James  W.Caropi 
8.  The  meaning  of  the  pmmise  in  tiiut  it  ii<,  for  the  use  of  Alfred  Turner. 

3.  The  fact  thai  the  beneficiary  is  a  minor,  and  the  obligor,  his  father,  cannot  be 
pleaded  in  bar  of  the  action. 

4.  It  is  not  eri'or  for  the  court  to  permit  the  jury,  after  they  hare  ditipersed,  a. 
gain  to  retire,  and  make  a  recalculation  of  Ihe  interest,  if  upon  their  return 
the  plaintiff  object  to  receiving  tiicir  verdict,  and  the  verdict  previously  render, 
ed  it  not  disturbed, 

Erboe  to  the  County  Court  of  Talladega. 

Debt  by  the  defendant  in  error,  as  assignee  of  a  bond,  which 
reads  thus: 

«*For  value  received,  ten  days  after  date  I  promise  to  pay  Jas. 
W.  Camp,  for  the  benefit  of  Alfred  Turner,  five  hundred  dollars. 
Witness  my  hand  and  seal,  this  3d  day  of  November,  1840." 

H.  B.  TUBNER." 

The  declaration,  in  the  description  of  the  bond,  omits  to  set 
out  for  whose  use  it  was  made,  but  declares  upon  it  a  bond  paya- 
ble to  Camp. 

The  defendiint  pleaded  a  special  non  est  factum  from  the  omis- 
sion to  set  out  the  beneficiary  in  the  bonds  in  the  description  in 
the  declaration:  also,  that  the  obligee  in  the  bond  received  it  as 
trustee  for  Alfred  Turner,  and  that  he  had  no  interest  in  the  bond 
other  than  as  trustee;  also,  that  Alfred  Turner,  for  whose  benefit 
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the  bond  w.is  made,  is  an  infant  under  the  age  of  twenty-one 
years,  and  that  the  assignment  of  the  bond  to  the  plaintiff  was 
made  without  the  consent  of  the  infant  or  his  guardian;  and  also, 
that  the  defendant  is  the  father  and  natural  guardian  of  said  Al- 
fred Turner,  at  the  time  of  the  execution  of  the  writing  obligatory, 
was  and  still  continued  under  his  control. 

These  pleas  were  demurred  to  by  the  plaintiff,  and  the  court 
sustained  the  demurrer. 

Upon  the  trial,  the  defendant  objected  to  the  bond  and  indorse- 
ment being  read  to  the  jury,  but  the  court  permitted  it  to  go  in 
evidence  to  the  jury.  The  defendant  proved  the  infancy  of  the 
plaintiff,  and  that  he  lived  with  the  defendant,  and  offered  to 
prove  his  declarations  as  to  his  interest  in  the  bond;  which,  on 
motion,  the  court  excluded. 

The  defendant  asked  the  court  to  charge  the  jury,  that  he,  as 
guardian  by  nature,  was  entitled  to  the  right  of  the  infant  in  the 
said  bond,  and  that  the  plaintiff  could  not  recover;  which  the 
court  refused:  to  all  which  the  defendant  excepted;  and  the  jury 
having  found  a  vercict  for  the  plaintiff,  judgment  was  thereupon 
rendered. 

On  the  next  day,  the  jury  appeared  in  court  and  stated  they 
had  made  a  mistake  in  the  calculation  of  interest,  and  were  per- 
mitted by  the  court  against  the  will  of  the  defendant  again  to  re- 
tire with  the  papers  in  the  cause,  and  returned  a  verdict  for  an 
increased  amount;  when  the  plaintiff  moved  the  court,  that  the 
latter  finding  by  the  jury  be  discharged,  and  that  the  judgment  as 
first  entered  up,  should  stand;  which  was  granted,  and  to  which 
the  defendant  excepted. 

The  assignments  of  error  are,  the  judgment  of  the  court  on  the 
demurrers  to  the  pleas,  and  the  matters  set  forth  in  the  bill  of  ex- 
ceptions. 

Rice,  for  plaintiff  in  error. 
W.  Chilton,  contra, 

ORMOND,  J. — The  counsel  for  the  defendant  in  error  in- 
sists, that  theproper  meaning  of  the  promise  to  pay  "for  the  bene- 
fit of  Alfred  Turner,"  is,  that  it  was  to  be  paid  on  his  account. 
Such  may  have  been  the  intention  of  the  parlies,  but  that  is  not 
the  natural  import  of  the  language  employed;   and  having  that 
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only  for  our  guide,  we  must  understand  it  to  be  a  promise  for  his 
use.  But  this  does  not  alter  the  legal  effect  of  the  instrument;  it 
is  in  law  merely  a  promise  to  pay  James  W.  Camp;  and  it  was, 
therefore,  not  necessary  to  notice  the  beneficiary  in  the  declara- 
tion. This  disposes  of  the  special  non  est  factum,  which  is 
pleaded  upon  the  supposition  that  the  legal  effect  of  the  instru- 
ment, as  described  in  the  declaration,  is  different  from  that  on 
which  the  suit  is  founded. 

The  fact  that  the  beneficiary  is  a  minor,  and  the  obligor,  his 
father,  cannot  be  pleaded  to  defeat  this  action.  If  the  money  in 
fact  belongs  to  the  minor,  the  plaintiff  will  hold  it  in  trust  for  him. 
Whether  the  father,  as  the  natural  guardian,  may  not  be  entitled 
to  it,  when  collected,  is  a  question  which  cannot  be  raised  in  this 
collateral  manner,  or  pleaded  in  bar  of  this  action,  as  he  is  estop- 
ped by  his  own  deed  from  denying  the  right  of  the  pidintiff to  re- 
cover. 

The  irregular  action  of  the  court  in  permitting  the  jury  to  de- 
liberate upon  the  case  after  they  had  given  a  verdict,  and  judg- 
ment had  been  rendered  thereon,  cannot  be  reviewed  in  this 
court,  as  there  was  no  action  upon  the  second  verdict,  and  the 
judgment  previously  rendered  was  not  disturbed.  The  plaintiff 
in  error  cannot  complain  of  it,  as  he  was  not  in  any  manner  preju- 
diced by  it. 

We  are  unable  to  perceive  any  error  in  the  judgment,  and  it  is, 
therefore,  affirmed. 


THORNTON  v.  KERR  &,  HOPE. 

1,  The  admission  orono  person  that  another  was  his  partner,  is  not  evidence  to 
establish  the  existence  of  a  partnership,  and  the  fact  that  tlie  party  making  the 
admission  is  not  sued  in  the  fame  action,  or  is  dead,  can  have  no  influence  upon 
the  admissibihty  of  the  evidence:  the  representatives  of  a  deceased  partner  kto 
made  liable  at  law,  if  the  survivors  are  insolvent. 

Writ  of  error  to  the  Circuit  Court  of  Chambers. 
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The  defendants  in  error  declared  against  Wm.  A.  Thornton, 
Parham  M.  Thornton  and  Alexander  H.  McDaniel,  as  partners, 
trading  under  the  style  and  firm  of  Thornton  &  McDaniel,  in  as- 
sumpsit, on  two  promissory  notes,  amounting  in  the  aggregate  to 
the  sum  of  nine  hundred  and  seventeen  65-100  dollars.  W.  A. 
Thornton  denied  by  plea  that  the  notes  in  suit  were  made  by  him 
or  his  authority,  and  verified  his  plea  by  affidavit.  By  consent 
of  parties,  P.  M.  Thornton  was  admitted  to  be  a  bankrupt,  and  a 
verdict  allowed  to  be  rendered  in  his  favor;  and  McDaniel  having^ 
died  pending  the  suit,  the  action  abated  as  to  him. 

On  the  trial  of  the  issue,  the  defendant  below  excepted  to  the 
ruling  of  the  court.  The  bill  of  exceptions  shows  that  the  plain- 
tiffs proved  that  McDaniel,  the  deceased  party,  said  that  the  de- 
fendant was  his  (McDaniel's)  partner;  to  the  admission  of  this 
evidence  the  defendant  objected,  but  the  court  being  informed  by 
the  plaintiffs'  counsel  that  they  would  connect  other  evidence  of 
the  partnership  with  the  declarations  of  McDaniel,  the  objection 
was  overruled.  After  the  plaintiffs  closed  their  testimony,  the 
defendant  moved  to  exclude  from  the  jury  the  declarations  of 
McDaniel  as  to  the  partnership;  but  there  being  other  testimony 
tending  to  establish  the  partnership,  the  court  overruled  the  mo- 
tion. The  jury  returned  a  verdict  for  the  plaintiffs,  and  a  judg- 
ment was  rendered  thereon. 

S.  Heydhnfeldt,  forthe  plaintiff  in  error,  cited  Gow  on  Part. 
193;  4  S.  &  Porter's  Rep.  34;  3  Stew't  Rep.  201;  2  Wash.  C.  C. 

Rep.  388. 

No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J. — The  only  question  submitted  to  the  jury, 
■was,  whether  the  defendant  below  made  the  note  declared  on, 
either  personally,  or  by  one  who  was  authorized  to  bind  him  to 
its  payment.  In  order  to  fix  a  liability,  the  declarations  of  one 
who  represented  himself  to  be  the  defendant's  partner,  is  admitted 
to  show  that  this  relation  existed  between  them.  The  fact  that 
the  party,  of  whose  declarations  the  plaintiffs  availed  themselves, 
is  not  sued  in  this  action,  or  is  dead,  can  have  no  influence  upon 
the  admissibility  of  the  evidence;  for  if  the  living  partners  are  in- 
solvent, it  is  allowable  to  sue  the  representatives  of  the  deceased. 
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even  htlaw,  and  recover  a  judgmcht  for  the  firm  debt.  The  act 
of  1839  is  cxfilicil  upon  this  point.  [Barllctt  &  Waring  v.  Lang's 
Adm'rx,  2  Ala.  Rep.  401.]  This  being  the  case,  it  cannot  be 
said  that  McDaniel,  when  living,  was  not  interested  in  establishing 
a  partnership  between  himself  and  the  defendant,  or  that  the  bur- 
thens of  his  estate  would  not  be  lessened  by  showing  such  a  con- 
nection. True,  the  representatives  of  the  deceased  would  be 
liable  to  contribute  the  intestate's  share  of  such  judgment  as 
might  be  recovered  against  the  defendant,  but  if  the  plaintiffs  are 
unsuccessful,  the  estate  will  be  liable  to  the  payment  of  the  note 
in  solido.  The  difference  in  the  extent  to  which  the  estate  will 
be  chargeable  according  to  the  judgment  in  the  case,  shows  that 
there  was  not  an  equiilibnum  of  interest  on  the  part  of  the  de- 
ceased, and  that  his  declarations  were  not  evidence  per  se.  [2 
Phil.  Ev.  C.  &  H.'s  notes,  1 12,  2G6.] 

In  Hutchins  v.  Childress  &.  Baker,  [4  Stew't  &  P.  Rep.  43,j  the 
court  said,  "The  admissions  of  one  partner  are  not  evidence  to 
establish  the  existence  of  the  partnership;  but  after  its  existence 
has  been  otherwise  proved  or  admitted,  the  act  or  declaration  of 
one  relating  to  the  subject  matter'  of  the  partnership,  will  bind 
all."     [Sec,  also.  Story  on  Part.  159 — 160,400,2,  &  note  1.] 

Whether  the  declarations  of  the  deceased  partner  might  have 
been  so  connected  with  other  evidence  as  to  make  them  admis- 
sible, we  need  not  intjuire.  Prima  facie  they  were  admissible, 
either  alone,  or  in  connection  with  other  proof;  and  if  there  ex- 
isted a  state  of  facts  which  rendered  them  competent,  it  should 
have  been  shown.  It  was  not  a  sufficient  reason  for  refusing  to 
reject  the  declarations  of  McDaniel,  that  there  was  other  evidence 
of  partnership;  the  other  evidence  may  not  have  been  credited  by 
the  jury,  or  ma.y  have  been  considered  by  them  as  insufficient 
So  that,  in  this  view,  the  verdict  may  have  been  induced  alone 
by  evidence  wholly  incompetent.  -^ 

The  result  of  our  opmion  is,  that  the  circuit  court  erred.  Its 
judgment  is  consequently  reversed,  and  the  cause  remanded. 

GOLDTHWAITE,  J.— I  concur  in  the  result  of  the  opinion 
of  my  colleagues;  but  I  do  not  assent  to  the  proposition,  that  the 
admission  of  one  that  another  is  his  partner,  is  incompetent  evi- 
dence. In  my  opinion,  it  is  admissible,  but  inconclusive.  Eve- 
ry admission  by  one  lliat  he  is  the  partner  of  another,  includes 
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within  it  the  admission  that  the  other  has  a  joint  interest  in  the 
concern;  and  without  this  joint  interest,  there  can  be  no  partner- 
ship. When,  there fm^,  there  is  the  several  admission  by  two 
persons  that  they  are  partners,  each  one  admits  the  other  to  have 
a  joint  interest;  and  if  the  admissions  of  the  two  conjointly  are 
competent,  I  am  at  a  loss  to  see  why  the  admission  of  each  sever- 
ally is  not  so  too.  It  is  apparent,  however,  that  the  one  admis- 
sion does  not  prove  the  joint  interest  or  partnership  untii  it  is  cou- 
pled with  the  other. 


LUCAS  v.  THE  GOVERNOR,  tor  tHE  use  of  HarP£K. 

1.  In  declaring  in  an  action  of  debt  upon  a  sheriff's  bond,  the  breach  being  as^ 
signed,  that  the  sheriff  made  a  falre  return  of  nulla  bova,  to  an  execution,  at 
the  suit  of  the  plaintiff,  it  is  not  necessary  to  aver  that  the  judgment  npott 
tvhich  that  execution  issued  is  unsatisfied. 

2.  A  recovery  in  an  action  against  the  sheriff  fer  a  false  return,  is  ho  evidence  lo 
fix  the  liability  of  his  sureties,  when  they  ate  sued  upon  his  official  bond* 

Writ  of  error  to  the  Circuit  Court  of  Montgomery. 

Action  of  debt,  in  the  name  of  the  present  Governor,  for  the  use 
of  Harper,  on  a  sheriff's  bond  executed  by  one  Bell,  and  others^ 
as  his  sureties. 

The  declaration  avers  a  breach  of  the  condition  of  the  bond,  by 
reason  of  Bell's  false  return  of  nulla  bona  to  a  writ  oifi.fa,  at  the 
suit  of  Harper  against  one  Hill. 

The  declaration  does  not  aver  that  judgment  against  Hill  was 
in  full  force,  or  that  Harper  had  not  received  satisfaction  of  the 
debt;  nor  does  it  contain  any  equivalent  averments,  unless  the 
one  of  damage,  as  the  consequence  of  the  false  return,  is  entitled 
to  that  consideration.  A  demurrer  to  the  declaration  was  over- 
ruled. 

At  the  trial,  the  plaintiff,  to  maintain  his  action,  gave  in  evi- 
dence the  record  of  a  judgment  in  his  favor  against  Bell,  in  an 
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action  against  him,  suggesting  a  default  in  not  making  the  money 
on  the  same  execution  as  that  described  in  the  declaration.  The 
defendant  objected  to  this  evidence,  and  excepted  to  its  intro- 
duction. 

The  defendant  offered  to  prove  that  HiU,  the  defendant  in  the 
execution  described  in  the  declaration,  was,  during  the  whole 
time  it  was  in  the  sheriff's  hands,  utterly  and  entirely  insolvent; 
that  he  was  so  before  its  issuance,  and  continued  to  be  so  until  its 
return;  and  that  he  had  no  property  whatever  out  of  which  it 
could  be  satisfied.  This  evidence  was  excluded  from  the  jury, 
on  the  ground  that  it  was  an  attempt  to  contradict  the  record  of 
the  judgment  against  BelL  The  only  evidence  before  the  jury 
was  the  record  of  the  judgment  against  Hifl,  described  in  the  dec- 
laration, the  record  of  the  judgment  against  Bell,  and  the  sheriff's 
bond;  and  upon  this,  the  court  ruled  that  the  plaintiff  was  entitled 
to  recover,  unless  the  judgment  against  Bell,  as  sheriff,  was  im- 
peached for  fraud  or  collusion.  The  defendant  excepted  to  the 
sevCTal  rulings  of  the  court,  and  now  assigns  the  same  as  error.. 

Hopkins,  for  the  plaintiff  in  error,  made  the  following  points: 

1.  The  declaration  contains  no  cause  of  action,  inasmuch  as  it 
is  not  shown  that  the  debt  was  unsatisfied  by  Hill. 

2.  That  the  suit  against  Bell,  as  sheriff,  was  not  conclusive  evi- 
dence of  his  liability  so  as  to  affect  the  sureties  on  his  bond.  [6 
Binney,  187;  2  Rand.  313,  319.] 

Harris,  contra,  argued: 

1.  That  the  judgment  against  the  sheriff,  in  the  suit  for  the 
false  return,  is  prima  facie  evidence  in  a  suit  against  his  sureties^ 
and  conclusive,  if  not  impeached  for  fraud  or  collusion.  [2  Bai- 
ley, 362;  3  Ohio,  487;  3  Atkins,  248;  5  Binney,  184;  1  Gilmer, 
235;  2  Leigh,  393;  1  Wash.  31;  18  John.  391;'4  Binney, 352;  & 
John,  159;  2  Rand.  313,  319.] 

2.  The  rejection  of  evidence  of  the  insolvency  of  the  defend- 
ant in  execution,  was  proper,  as  it  had  no  influence  to  show  fraud 
or  collusion.     [5  Pick.  380.] 

3.  The  declaration  is  substantially  good,  as  it  contains  every 
averment  of  fact  that  the  plaintiff  was  called  on  to  prove  ta 
make  out  his  case.  It  is  not  necessary  to  exclude  all  idea  of  de- 
fence by  the  allegations  of  the  declaration. 
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GOLDTHWAITE,  J.— 1.  It  is  urged  against  the  declata- 
tion  in  this  case*  that  it  contains  no  averment  that  the  money  due 
on  the  execution,  with  respect  to  which  the  false  return  is  al- 
leged, has  not  been  paid  by  him  against  whom  it  was  issued. 
This  omission  is,  as  we  think,  unimportant,  for  the  declaration, 
without  it,  alleges  every  matter  which  it  was  essential  for  the 
plaintiff  to  prove;  in  other  words,  it  shows  the  contract  with  the 
Governor  in  conformity  with  the  requisitions  of  law,  and  a  breach 
of  that  contract  by  reason  of  the  alleged  false  return.  It  is  true, 
the  precedents,  in  the  analogous  action  upon  the  case  against  a 
sheriff  for  a  false  return,  set  out  an  averment  similar  to  the  one 
of  which  the  omission  is  now  complained,  but  it  seems  to  be  only 
an  adherence  to  the  unnecessary  verbiage  which  is  yet  to  be 
found  in  practice.  The  general  rule  of  pleading  is,  that  it  is  not 
incumbent  on  the  plaintiff  to  aver  more  than  he  is  called  on  by 
the  law  to  prove,  [Hool  v.  Bell,  1  Ld.  Raym.  174;  1  Chitty, 
218.]  And  every  one  is  familiar  with  that  which  allows  all  su- 
perfluous allegations  to  be  rejected  as  surplusage.  If,  in  point  of 
fact,  the  execution  had  been  satisfied  or  otherwise  vacated,  the 
proof  must  come  from  the  defendant.  For  these  reasons,  we 
consider  there  was  no  error  in  refusing  to  sustain  the  demurrer. 

2.  The  other  questions  ruled  at  the  trial  may  be  considered 
together,  as  they  resoh^e  themselves  into  an  inquiry  whether  the 
judgment  obtained  against  the  sheriff  individually,  for  the  same 
default  has  any,  and,  if  any,  what  effect  in  an  action  against  his 
sureties. 

In  the  case  of  McCIure  v.  Colclough,  [5  Ala.  Rep.  67,]  the 
question  before  us  was,  whether  the  sureties  to  a  sheriff's  bond, 
against  whom  a  summary  judgment,  upon  motion,  had  been  ob- 
tained, under  the  statute,  could,  in  equity,  controvert  the  conclu- 
siveness |0f  that  judgment;  and  we  held  they  could  not,  inasmuch 
as  the  several  statutes  appear  to  indicate  a  legislative  intention 
that  the  litigation,  in  that  class  of  suits,  should  be  confined  to  the 
plaintiff  in  execution  and  the  sheriff.  We  also  said  there,  that 
the  only  matters  which  the  surety  can  litigate,  in  such  cases,  is 
the  factum  of  the  bond  and  its  legal  sufliciency.  It  will  be  seen 
that  our  opinion  is  there  confined  exclusively  to  the  case  of  a  sum- 
mary judgment  under  the  statute;  but  my  own  view  is,  that  the 
legislative  intention  being  to  confine  the  litigation  with  respect  to 
the  breach  of  duty  to  the  sheriff  and  the  plaintiff,  in  that  class  of 
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cases,  harmony  of  decision  cnlls  for  the  applicalion  of  the  same 
rule  to  all  other  cases  where  the  sureties  are  sought  to  be  charg- 
ed. A  majority  of  the  court,  however,  think  differently,  and 
held  the  opinion,  that  when  the  plaintiff  rejects  the  statutory 
mode  of  relief  and  pu-sues  his  common  law  remedy,  he  must  be 
governed  by  the  rules  of  the  common  law^.  The  general  rule  is, 
that  a  judgment  is  no  evidence  against  a  stranger  to  it;  but  a  large 
class  of  American  cases  seem  to  recognize  and  establish  a  modi- 
fication of  it  so  as  to  allow  the  judgment  against  the  principal  to 
he  prima  facie  evidence  against  his  sureties,  when  the  latter  are 
sued  upon  an  official  bond.  [Carmack  v.  Commonwealth,  5  Bin- 
ney,  184;  Mumford  v.  Overseers,  2  Rand.  313;  Jacobs  v.  Hill,  2 
Leigh,  393;  State  of  Ohio  v.  Colerick,  4  Ohio,  487.  Sec,  also, 
cases  as  to  the  effect  of  a  settlement  by  an  administrator  or  guar- 
dian, upon  his  sureties,  collected  in  3  Cowcn  &  Hill's  notes,  866.] 

We  have  looked  into  these  decisions,  and  so  far  as  they  held 
the  judgment  against  the  sheriff  to  be /?7-i;na/ac2e  evidence  against 
the  sureties,  it  is  impossible  to  perceive  on  what  principle  they 
rest  Doubtless,  there  are  cases  where  the  acts  or  admissions  of 
the  sheriff  have  the  effect  to  bind  his  sureties;  but  it  will  probably 
be  ascertained,  whenever  these  are  necessarv  to  be  exatnincd, 
that  the  acts  and  admissions  are  a  part  of,  or  immediately  con- 
nected with  his  official  duty.  The  case  of  a  judgment  against 
him  is  certainly  not  of  this  description;  and  we  can  conceive  of 
no  reason  why  it  should  have  any  effect  against  his  sureties,  un- 
less they  are  concluded  by  it.  If  such  a  judgment  \sprima  facie 
evidence,  any  one  will  perceive  the  difficulty  there  is  rebutting 
it;  and  why  should  any  greater  effect  be  given  to  a  judgment  ob- 
tained by  default  against  a  sheriff,  or,  by  his  confession,  against 
his  surety,  when  it  is  certain  that  his  confession,  by  itself,  would 
not  be  so?  The  judgment  against  the  sheriff  is  not  essential,  in 
this  State,  to  enable  the  party  to  proceed  against  the  surety,  and, 
therefore,  seems  to  have  no  bearing  in  an  action  upon  his  bond. 
It  may  be  remarked,  that  the  case  of  a  sheriff  is  entirely  different 
from  that  ofan  administrator  and  guardian,  inasmuch  as  a  part  of 
their  duly  is  the  settlement  with  the  court. 

It  is,  therefore,  the  opinion  of  the  majority  of  the  court,  that  a 
suit  against  the  sheriff  does  not  affect  the  sureties,  when  a  com- 
mon law  action  is  brouglit  on  the  bond.     My  own  opinion  is, 
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there  is  no  middle  ground  between  its  admission,  as  conclusive  of 
liability,  or  its  entire  rejection. 

It  results  from  this,  that  the  record  of  the  judgment  against 
Bell  was  improperly  admitted  as  evidence;  and  that  the  evidence 
for  the  defendant  was  improperly  rejected. 

Judgment  reversed,  and  remanded. 


JONES  v.  MELTON. 


1.  A  judgment  may  be  pleaded  a&  a  fiet-off,  and  if  laigcr  in  amount  than  the  debt 
sued  for,  a  finding  of  the  issue  in  favor  of  the  defendant,  will  extinguish  so 
much  of  the  judgment  as  is  necessary  to  satisfy  the  debt. 

Error  to  the  Circuit  Court  of  Wilcox. 

Assumpsit  by  the  plaintiff  against  the  defendant  in  error.  Plea 
of  set-off,  consisting  of  a  judgment  obtained  by  the  defendant 
against  the  plaintiff  in  the  county  court  of  Dallas.  Demurrer  to 
the  plea,  and  demurrer  sustained  by  the  court,  and  judgment  for 
plaintiff.  The  judgment  of  the  court  on  the  demurrer,  is  now  as- 
signed for  error. 

Edwards,  for  the  plaintiff  in  error — cited  3  Cowen,  133;  Sib. 
126;  3  McCord,  318;  2  Chitty,  475. 

Geo.  Gayle,  contra. 

ORMOND,  J.— The  statute  of  this  State,  [Clay's  Dig.  338, 
§  141,]  allows  a  set-off  wherever  there  are  mutual  debts  subsist- 
ing between  the  plaintiff  and  defendant,  and  it  follows,  that  if  a 
judgment  is  a  debt,  it  may  be  a  set-off  That  a  judgment  is  a 
debt,  is  too  clear  for  argument,  but  it  is  supposed,  that  as  our  sta- 
tute requires  the  jury  to  certify  the  sum  which  the  defendant  may 
establish  beyond  the  plaintiff's  demand,  and  for  which  the  court 
is  required  to  enter  judgment  in  favor  of  the  defendant,  that  this  is 
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a  virtual  exclusion  of  judgments  as  sets-off,  as  there  might  be  two 
judgments  for  a  part  of  the  same  debt,  in  favor  of  the  defendant 
The  statute  permitting  a  judgment  to  be  entered  in  favor  of  the 
defendant  for  the  excess  he  may  prove  to  be  due  him  over  the 
plaintiff's  demand,  docs  not  apply  where  a  judgment  is  pleaded  as 
a  set-off.  The  judgment  is  conclusive  of  the  amount  due,  as  well 
upon  the  jury  as  it  is  upon  the  parties  to  it,  and  it  would  not,  there- 
fore, be  competent  for  the  jury  to  certify  any  thing  in  relation  to 
it  A  finding  upon  the  issue  would  extinguish  so  much  of  the 
judgment  pleaded  as  a  set-off,  as  would  satisfy  the  debt  sued  upon. 

The  defendant  might,  it  is  true,  have  omitted  to  plead  the  judg- 
ment as  a  set-off,  and  after  judgment  against  him  by  the  plain- 
tiffs, on  motion  to  the  court,  have  set-off  one  judgment  against  the 
other.  He  was  not^  however,  obliged  to  pursue  this  course, 
which  would  have  subjected  him  to  the  costs  of  the  suit,  but  had 
the  privilege  of  avoiding  the  costs  by  pleading  it  as  a  set-off. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


LUCAS  &  BROOKS  v.  GODWIN. 

1.  Where  the  sheriff  returns  an  allaclimenl,  levied  on  certain  lands  in  the  po»> 
semion  of  «  person  not  a  parly  lo  the  writ,  it  will  be  intended,  in  order  to  sos- 
tain  the  proceeding,  that  they  were  the  property  of  the  defeodaot,  and  IcTied 
on  as  such. 

Writ  of  error  to  the  Circuit  Court  of  Russell. 

N.  W.  CocKE,  for  the  plaintiff  in  eiTor — insisted,  that  the  levy 
of  the  attachment  by  which  this  suit  was  commenced,  was  insuffi- 
cient to  sustain  the  judgment  against  the  defendants  below;  that 
although,  according  to  the  decisions  of  this  court,  a  levy  upon 
personal  property  was  sufficient,  without  an  express  affirmation 
of  the  sheriff,  that  it  belonged  to  the  defendant,  yet  the  same  prin- 
ciple did  not  apply  to  the  realty.     In  the  former  case,  the  sheriff 
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"Would  be  a  trespasser  if  he  seized  property  of  a  third  person,  but 
in  the  latter,  a  levy  upon  the  lands  of  a  stranger  would  not  be  fol- 
lowed by  such  consequences.  He  cited  3  Monr.  Rep.  294;  Har- 
din's Rep.  44;  8  Dana's  Rep.  67. 

'  HilYDENFELDT,  for  the  defendant, 

COLLIER,  e.  J.-— In  BickcrstafF v.  Patterson,  [8  Portei-'s  Rep- 
245,]  the  sheriff  returned  that  he  had  levied  the  attachment  on 
sundry  articles,  without  adding  that  they  were  the  property  of 
defendant.  The  Court  said,  "the  sheriff  is  an  officer  placed  un- 
der great  responsibility  by  the  law,  which  defines  his  duties.  He 
pledges  to  the  public  under  the  solennnity  of  an  oath,  his  integrity 
and  diligence;  and  consequently  every  reasonable  intendment 
must  be  made  in  favor  of  the  regularity  of  his  official  acts.  When 
he'rcceives  process  requiring  him  to  levy  upon  the  property  of  a 
particular  individual,  and  he  returns  it  according  to  its  mandate, 
with  his  indorsement,  stating  that  he  had  levied  the  same  on  pro- 
perty, (particularly  describing  it,)  we  must  intend  that  the  pro- 
perty seized,  belonged  to  the  defendant;  because  the  process  on- 
ly authorised  a  levy  upon  his  effects."  [See  also,  Kirksey,  et  aL 
V.  Bates,  1  Ala.  Rep.  N.  S.  303;  Miller,  et  al.  v.  McMillan,  et  al. 
4  id.  527.]  The  reasoning  employed  in  the  case  cited,  applies 
with  all  force,  to  the  case  at  bar. 

The  fact  that  the  property  there  levied  on  was  personal,  and  a 
mistake  by  the  sheriff  as  to  its  liability  to  seizure,  might  result  in 
more  serious  consequences  to  him,  than  would  follow  where  pro- 
cess was  levied  on  the  lands  of  a  third  person,  had  no  influence 
upon  the  judgment  we  pronounced.  We  laid  down  a  principle 
applying  alike  to  every  description  of  property,  and  do  not  per- 
ceive how  we  can  restrict  it,  without  declaring  it  to  be  unsound 
in  toto.  The  statement  in  the  return,  that  Anderson  and  John 
Baldwin  lived  on  the  lands  levied  on,  and  were  informed  of  the 
levy,  can  have  no  influence  in  determining  its  regularity.  Al- 
though the  natural  inference  from  the  fact  of  possession,  is  a  right 
of  property  in  lands,  yet  this  presumption,  like  all  others,  is  re- 
pelled by  circumstances;  and  when  an  officer  to  whom  process  is 
addressed,  requiring  him  to  seize  the  estate  of  A.retunis  that  he 
has  taken  property  in  the  possession  of  B.,  it  will  be  intended  that 
the  officer  has  done  his  duty,  and  that  B.  occupies  either  as  a 
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trespasser  or  by  permission  of  A.  A  positive  affirmation  by  the 
sheriff,  that  the  property  attached  belonged  to  the  defendant, 
would  have  no  influence  upon  the  question  of  title,  and  could  not 
be  more  potent  than  a  levy  unaccompanied  by  such  a  declaration. 
This  is  sufficiently  shown  by  the  reason  upon  which  we  rested 
the  principle  of  Bickerstaff  v.  Patterson. 

In  respect  to  resident  defendants,  it  can  rarely,  if  ever,  happen, 
that  a  judgment  will  be  obtained  upon  an  attachment,  of  the  pen- 
dency of  which  they  arc  ignorant;  and  as  it  regards  non-residents, 
the  judgment  will  only  operate  entra  territorium,  and  cannot  be 
enforced  in  another  jurisdiction,  unless  the  defendant  had  notice 
of  the  suit,  and  could  have  defended  it. 

The  cases  cited  by  the  counsel  of  the  plaintiffs  in  'error,  from 
Kentucky,  depend  upon  a  statute  of  that  State,  which  we  appre- 
hend will  be  found  to  be  unlike  ours;  or  at  least,  has  received  a 
different  interpretation. 

But  can  the  defendant  be  materially  prejudiced  where  the  she- 
riff has  made  an  improper  levy,  or  seized  property  which  the  at- 
tachment did  not  authorize?  Is  it  not  competent  for  tlie  primary 
court  to  correct  the  irregularities  of  its  officers,  either  by  causing 
the  return  of  a  levy  to  be  modified,  or  entirely  vacated?  And 
where  tliat  court  cannot  summarily  interfere^  may  not  a  court  of 
chancery  prevent  injury  by  means  of  an  injunction  or  other- 
wise? These  are  questions  which  we^  merely  suggest,  but  will  not 
now  attempt  to  answer.       ^  , 

It  is  not  denied  but  the  levy  of  the  attachment  is  regular,  and 
the  return  is  only  objected  to  because  it  states  that  the  lands  are 
occupied  by  third  persons,  and  does  not  affirm  that  they  belong 
to  the  defendants.  This  objection  we  have  seen  does  not  affect 
the  judgment,  and  it  is  consequently  affirmed, 
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MORROW  &  NELSON  v.  BIRD. 

1.  A  jadge  of  the  county  court  is  aqthorrzed  to  issue  the  writ  of  habeas  corpus 
in  all  cases  where  the  detention  isclainied  by  virtue  of  civil  process,  and  isem* 
powered  to  judge  of  its  validity  in  every  aspect;  he  is^  therefore  not  liable  to 
an  action  for  discharging  a  debtor  arrested  on  a  ca.  sa- 

..  Weit  of  error  to  the  Circuit  Court  of  Dallas. 

Morrow  and  Nelson  brought  their  action  against  Bird,  to  reco- 
ver damag&s  for  his  havijig,  as  judge  of  the  county  court,  unlaw- 
fully discharged  from  custody,  one  Parkman,  a  debtor  whom 
they  had  caused  to  be  arrested  on  a  writ  of  ca.  sa.  The  decla- 
ration contains  three  counts,  but  ihe  cause-  of  action  is  substan- 
tially the  same  in  all.  It  is  alleged  that  a  judgment  was  reco- 
vered by  the  plaintiffs  against  Parkman,  in  the  county  court  of 
Dallas;  that  the  affidavit  required  by  law  to  be  made  previous  to 
taking  out  a  ca.  sa.  was  made,  a,nd  a  ca.  sa.  issued,  upon  which 
Parkman  was  arrested,  and  held  in  custody  by  the  proper  officer; 
that  the  defendant  issued  .a  writ  of  hah.  cor.  by  virtue  of  which, 
Parkman  was  brought  before  him,  and  was  by  him,  without  any 
lawful  right  or  authority,  discharged  from  custody.  By  means 
whereof  the  plaintiffs  had  sustained  damage  of  five  hundred 
dollars. 

The  defendant  demurred,  and  the  court  gave  judgment  for 
him  on  the  demurrer.  / 

,  This  is  is  now  assigned  as  error,.  .. 

G.  W.  GAYLE,.for  the  plaintiff  in  error — insisted  that  the  de- 
fendant, as  judge  of  the  county  court,  had  no  jurisdiction  to  dis- 
charge the  debtor,  and  therefore,  was  liable  to  this  action.  [Clay's 
Dig.  462,  §  2,  3  ;  ib.  464,  §  16  ,  ib.  468,  §  39  ;  1  Chit.  PI.  185;  2 
John.  Cases,  27;  3  ib.  85;  3  Cranch,  331;  15  John.  152.] 

Edwards,  contra — insisted  the  action,  if  one  is  maintainable, 
should  be  case,  and  not  ti*espass.  [8  Cowen,  178.]  But  no  ac- 
tion whatever  will  lie,  as  the  discharge  Was  the  exercise  of  a  judi- 
cial power.     The  judge  has  the  authority  to  inquire,  if  the  deten- 
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tion  be  illegaf,  and  this  involves  every  matter  which  can  arise  be- 
fore him.     [Clay's  Dig.  462,  §  1, 2,  3;  9  John.  423.] 

GOLDTH  WAITE,  J.— This  action  is  against  Bird,  for  having 
illegally  discharged  a  debtor  arrested  on  a  ca.  sa.  at  the  suit  of 
the  plaintiffs,  and  brought  before  him  as  judge  of  the  county 
court,  Uf)on  a  writ  of  habeas  corpus. 

By  the  2d  section  of  the  12th  chapter  of  the  Penal  Code,  it  is 
enacted,  that  "whenever  oath  shall  be  made  before  any  justice  of 
the  peace,  clerk  of  the  circuit  or  county  court,  or  before  any 
judge  or  chancellor,  that  any  free  person  is  detained,  or  held  in 
illegal  custody,  in  any  place,  other  than  the  penitentiary,  or  the 
common  goal  of  the  county,  it  shall  be  the  duty  of  such  justice  of 
the  peace,  clerk,  judge  or  chancellor,  to  issue  a  writ,  directed  to 
the  sheriff  or  coronor,  commanding  him  to  take  into  his  custody, 
the  person  so  alleged  to  be  illegally  detained  or  confined,  and 
forthwith  to  have  him  before  the  judge  of  the  county  court,  or 
some  judge  of  the  circuit  court,  or  some  chancellor,  as  may  be 
most  convenrent;'and  such  judge  or  chancellor,  shall  examine  into 
the  cause  of  the  detention,  and  if  the  same  is  illegal,  shall  discharge 
the  person  so  detained;  if  otherwise,  he  shall  by  warrant  in  writ- 
ing, commit  the  person  to  the  proper  custody.  [Clay's  Digest, 
462,  §  2.]  By  the  succeeding  sectioB,  the  power  of  the  judge  of^ 
the  county  court  is  extended  to  all  cases  whenever  any  person  is 
confined  in  the  county  jail  on  any  cause  whatever,  other  than  a 
commitment  for,  or  a  conviction  of  felony,  or  by  sentence  or  de- 
cree of  the  circuit  court,  or  court  of  chancery.     [lb.  §  3.] 

By  a  subsequent  section,  it  is  very  distinctly  pointed  out,  that 
a  prisoner,  by  virtue  of  civil  process,  shall  only  be  discharged  in 
one  of  the  following  cases :  1.  When  the  jurisdiction  of  the 
court  has  been  exceeded,  either  as  to  matter,  place,  sum  or  per- 
son; when  though  the  original  imprisonment  was  lawful,  yet  by 
some  act,  omission  or  event  which  has  subsequently  taken  place, 
the  party  is  entitled  to  his  discharge.  2.  When  the  process  is ' 
defective  in  matter  of  substance,  rendering  such  process  void. — 
3.  When  the  process,  though  in  proper  form,  has  been  issued  in 
a  case  not  allowed  by  law.  4.  When  the  person  having  the 
custody  of  the  prisoner  under  such  process,  is  not  the  person  em- 
powered by  law  to  detain  him.    5.  When  the  process  is  not  au- 
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thorised  by  any  judgment,  order  or  decree  of  any  court,  nor  by 
any  provision  of  law.     [lb.  468,  §  39.]  .::   ^i^^r^:^-^'-^ 

From  these  enactments,  it  will  be  perceived  that  tne  jtidg6 
of  the  county  court  is,  by  law,  invested  with  the  authority  to  is- 
sue the  writ  of  habeas  corpus,  in  all  cases  where  the  detention  is 
claimed  by  virtue  of  civil  process;  and  that  he  is  also  constituted 
the  judge  to  determine  upon  its  legality  in  every  aspect  in  which 
it  can  be  presented.  It  results  that  a  mistaken  exercise  of  judg- 
ment, is  not  a  matter  for  which  he  can  be  called  on  to  answer, 
either  civilly  or  criminally. 

Citations  of  authorities  for  this  are  unnecessary,  for  it  is  one  of 
the  cardinal  maxims  of  the  law. 

There  is,  therefore,  no  error  in  the  judgment  of  the  court  be- 
low, and  its  judgment  is  affirmed. 


GOODWIN  V.  BROOKS,  ET  al. 

1.  The  design  of  the  act  of  the  5th  February,  1840,  which  requires  a  summons  to 
issue  to  the  assigneeor  transferee  of  a  debt  when  the  garnishee  has  disclosed  by 
his  answer  that  such  is  the  fact,  was  to  enable  the  plaintiff  in  attachment  to 
contest  the  validity  of  the  alleged  transfer.  In  such  a  case  the  proper  course 
is  for  the  plaintiff  to  alledge  the  invalidity  of  the  transfer  to  which  the  assignee 
would  be  required  to  answer,  and  thus  an  issue  would  be  made,  to  be  tried 
either  by  the  court  or  jury,  as  might  be  proper. 

2.  When  the  record  does  not  disclose  that  upon  the  appearance  of  the  assignee 
the  plaintiff  made  an  allegation  against  him,  an  order  discharging  the  assignee, 
will  be  upheld,  as  it  must  be  presumed  that  the  plaintiff  abandoned  the  pursuit 
of  the  garnishment. 

.   Writ  of  error  to  the  Circuit  Court  of  Russell. 

The  plaintiff  in  error  caused  an  attachment  to  be  issued  against 
Wm.  D.  Lucas  and  Hiram  Brooks,  as  non-resident  debtors;  and 
John  C.  Baldwin,  who  was  summoned  as  a  garnishee,  answered, 
that  in  the  spring  of  1840,  he  purchased  of  Brooks  a  tract  of  land 
for  $2213 — gave  him  his  three  promissory  notes:  one,  for  $613, 
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payable  on  the  25th  December,  1840;  another,  for  0800,  payable 
Oil  the  iiSth  December,  1841;  the  third,  for  0800,  payable  on  the 
25th  December,  184*4.  Some  liine  in  the  summer  of  1842,  Ter- 
rill  Brooks,  the  brother  i>(  11.  Brooks,  called  on  the  garnisheo 
■with  the  notes — proposed  that  he  should  substitute  three  notes, 
in  all  respects  similar  to  them,  save-  only  that  they  should  be 
made  payable  to  liim  instead  of  the  original  payee,  so  as  to  prevent 
the  amount  from  being  taken  by  garnishment  at  the  suit  of  the 
creditors  of  H.  Brooks,  who  had  previously  left  the  State.  Fur- 
ther,  that  the  garnishee  had  received  a  letter  from  H.  Brooks,  in 
which  he  said  that  the  claims  were- still  his,  that  he  had  no  inten- 
tion of  suing  the  garnishee,  arid  requested  him  to  see  T.  Brooks, 
stop  the  suit,  and  make  the  notes  again  payable  to  him. 

The  plaintifl',  wishing  to  contest  the  transfer  of  the  notes  men- 
tioned in  the  answer  of  the  garnishee,  a  notice  was  accordingly 
issued  to  Terrill  Brooks  to  appear  at  the  then  next  term  of  the  cir- 
cuit court  to  Contest  with  the  plaintifi'  the  right  -to  money  due 
thereon.  \        . 

A  judgment  by  default  was  rendered  against  the  defendants  in 
attachment,  and  the  plaintiff's  damages  assessed  at  six  hundred 
and  ten  75-100  dollars,  and  the  judgment  made  final  for  that  sum 
and  costs. 

An  order  appears  in  the  transcript  reciting  tlie  substance  of  the 
garnishee's  answer,  the  notice  to  tlie  hoWsr  of  tlie  notes  in  ques- 
tion, and  concludes  as  follows: 

♦On  motion  of  said  Terrill  Brooks'  attorney,  it  is  therefore  or- 
dered and  considered  by.  the  court,  that  the  said  Terrill  Brooks 
be  discharged  from  answering  to  said  notice,  and  fi"om  contesting 
the  same;  and  it  is  further  considered  by  the  court,  that  the  said 
Terrill  Brooks  recover  of  the  said  plaintiff  the  costs  in  this  behalf 
expended,"  &c. 

S.  Heydenfeldt,  for  the  plaintiffin  error,  insisted  that  the  debt 
was  still  due  from  Baldwin  to  H.  Brooks,  although  the  written 
evidence  of  that  fact  had  been  extinguished;  and  T.  Brooks  could 
not  claim  any  advantage  merely  because  he  had  delivered  up 
the  original  security,  and  taken  one  payable  to  himself.  Such 
was,  doubtless,  the  opinion  of  the  court  that  made  the  order  up- 
on the  garnishee's  answer,  and  that  order  sKould  have  been  ad- 
hered to  at  a  subsequent  term,  as  an  adjudication  of  the  question. 


ALABAMA. 


Goodwin  v.  Brooks,  et  al. 


ORMOND;  J.— The  act  of  5th  Februrary,  1840,  requires  a 
summons  to  issue  to  the  assignee  or  transferee  of  a  debt,  when 
the  garnishee  discloses,  by  his  answer,  that  he  has  received  notice 
that  the  debt  in  his  hands  has  been  assigned  or  transferred. — 
[Clay's  Dig.  63.]  The  design  of  this  law  was  to  enable  the 
plaintiff  in  attachment  to  contest  the  validity  of  the  alleged  trans- 
fer or  assignment.  The  statute  does  not  point  out  the  mode  in 
which  this  contest  shall  be  made;  but  as  it  does  not  contemplate 
that  the  assignee  shall  answer  the  process  of  garnishment,  effect 
can  only  be  given  to  the  statute  by  requiring  the  plaintiff  in  at- 
tachment to  allege  the  invalidity  of  the  assignment  or  transfer,  to 
which  the  assignee  would  be  required  to  answer,  and  thus  an  is- 
sue would  be  made  to  be  determined  jeither  by  the  court  or  jury, 
as  might  be  proper.  Here,  it  appears,  the  assignee  appeared  in 
obedience  to  the  summons,  and  the  plaintiff  in  attachment  making 
no  allegation  whatever  against  him,  the  .court  discharged  him. 
We  are  unable  to  perceive  what  other  course  the  court  could 
have  pursued.  The  plaintiff  must  be  presumed  to  have  been  in 
court  when  the  cause  was  called,  and  making  no  objection,  must 
be  intended  to  have  abandoned  the  further  pursuit  of  the  garnish- 
ment. The  plaintiff  in  attachment  is  the  actor  in  the  proceeding, 
and  if  he  does  not  prefer  his  allegations  against  the  assignee,  he 
will  be  entitled  to  his  discharge  for  the  omission  of  the  plaintiff  to 
prosecute  the  inquiry.  These  are  the  necessary  legal  inferences 
from  the  record;  and  if  in  truth  the  plaintiff  has  not  abandoned 
the  prosecution,  and  the  court  improperly,  and  against  the  will  of 
the  plaintiff,  discharged  the  assignee,  it  should  have  been  dis- 
closed by  bill  of  exceptions.  \,.    .  •   -..'•■.v';  ,. 

Let  the  judgment  be  affirmed.  >  /*       '       ■•  ,  "^  .     '■ 

COLLIER,  C.  J.— The  provision  of  the  attachment  law,  un- 
der which  Terrill  Brooks  was  summoned  to.  contest  with  the 
plaintiff  the  validity  of  the  transfer,  under  which  he  claimed  the 
notes  in  question,  clearly  authorized  the  notice  that  was  awarded 
by  the  circuit  court.  The  fact  thatBaldwin,  the  garnishee,  had  sub- 
stituted for  the  original,  new  notes  payable  to  Terrill  Brooks,  can- 
not exempt  the  debt  from  the  process  of  garnishment,  if  the  trans- 
fer was  fraudulent  or  voluntary  as  between  the  latter  and  Hiram 
Brooks.  There  is,  then,  no  reason  shown  why  the  proceeding 
was  dismissed,  and  the  holder  of  the  notes  discharged.    The 
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plaintiff  does  not  appear  to  have  been  in  default;  if  an  issue  was 
necessary,  it  was  to  be  made  up  under  the  direction  of  the  court; 
the  plaintiff  should  have  been  required  to  proceed  in  the  cause, 
instead  of  being  turned  out  without  an  opportunity  of  litigating 
the  question  proposed. 

The  premises  upon  which  the  court  found  the  order  of  dismis- 
sal, is  the  answer  of  the  garnishee,  and  the  notice  to  Terrill 
Brooks;  and  there  is  not  the  slightest  intimation  that  the  plaintiff 
was  not  in  court  ready  to  do  whatever  the  law  required  of  him. 
Now,  according  to  logical  sequence,  it  must  be  intended  that  the 
decision  of  the  courtwas  influenced  by  the  premises  stated;  and  that 
it  was  supposed  the  facts  did  not  authorize  the  proceeding.  The 
assumption  that  the  plaintiff  was  in  fault,  is,  I  think,  unwarranted; 
and  to  maintain  that  he  should  have  excepted  to  the  judgment  of 
the  circuit  court,  is  to  require  that  which,  in  my  opinion,  does  not 
comport  with  the  analogies  of  the  law.   • 

Influenced  by  these  views,  I  am  constrained  to  dissent  from  the 
conclusion  which  my  brethren  have  expressed. 


ROBBINS,  ET  AL.  V.  THE  GOVERNOR  OF  ALABAMA, 

USE,  &C. 

1.  A  boBd  executed  by  the  narrra  of  Jas.  W.  will  be  admitted  under  a  declara- 
tion which  states  the  obligor's  name  to  bo  James  W.  ;  the  latter  will.be  in. 
tended  to  be  the  true  name,  and  the  former  a  iuerc  contraction  of  it. 

2.  Stmble :  Where  a  sheriff  collects  the  amount  of  an  execution,  bj  receiving 
property,  or  in  some  other  frrcgular  manner,  and  accepts  it  as  a  satisfaction 
from  the  defendant,  if  the  plaintiS*  ^Icct  so  to  consider  it,  the  shcriS*  cannot 
object,  in  an  action  on  his  bond,  that  the  execation  was  not  paid  with  the  mot 
ney. 

3.  In  an  action  on  a  shcrifTs  bond,  one  of  the  breaches,  that  the  sheriff  had  be- 
fore the  return  day  of  thc./i.  fa.  settled  the  same  with  the  defendant  therein, 
discharged  him  from  its  payment,  and  thus  made  himself  liable,  &c. :  Htld, 
that  the  generality  of  the  breach  was  suoh,  as  tn  admit  evidence  to  show  that 
the  act  by  which  the  execution  was  satisfied,  was  a  conversion  of  the  money  to 
the  sheriff's  use  ;  if  such  were  the  case,  no  demand  need  have  preceded  the  in- 
stitution «f  the  luiti.and  the  sheriff  would  bo  chargbablo  with  interest  from  the 
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time  of  the  conversion,  on  the  amount  (saving  the  cost,)  then  due  on  the  exe* 
cution. 

Writ  of  error  to  the  Circuit  Court  of  Coosa, 

This  was  an  action  of  debt  at  the  suit  of  the  defendant  in  error, 
for  the  use  of  Waher  T.  Colquitt^  against  the  plaintiffs  as  the 
sureties  of  the  sherifFof  Coosa,  in  his  official  bond.  In  one  breach 
it  is  alleged,  that  the  sherilF  (since  deceased)  had  collected  the 
amount  ot  a.  fieri  facias  placed  in  his  hands  at  the  suit  of  the  real 
plaintiff,  &c.  which  he  had  failed  and  refused  to  pay  over.  In 
another  breach,  it  is  stated,  that  the  sheriff  had  before  the  return 
day  of  thej^./<2.  settled  the  same  with  the  defendant  therein,  dis- 
charged him  from  its  payment,  and  thus  niade  himself  liable  to  the 
party  for  whose  use  this  suit  is  brought.  The  third  breach  avers 
that  although  the  defendant  in  the  fi.  fa.  had  ample  property  in 
his  possession,  from  which  the  same  might  have  been  satisfied,  yet 
the  sheriff  neglected  and  failed  to  levy  and  satisfy  the  same. 

The  cause  was  tried  by  a  jury  on  an'  issue  of  fact,  but  the  re- 
cord does  i\ot  discover  in  what  form  it  was  made  up.  A  verdict 
was  returned  in  favor  of  the  plaintiff,  and  a  judgnient  was  render- 
ed accordingly.  On  the  trial,  a  bill  of  exceptions  was  sealed  at 
the  instance  of  the  defendant,  from  which  it  appears  that  the  bond 
oflered  in  evidence  was  executed  by  "/as.  W.  Yarborough,"  and 
the  other  obligors,  while  in  the  declaration  this  obligor  is  describ- 
ed as  "James  W.  YarbOrough."  The  defendants  moved  the 
court  to  exclude  the  bond  adduced,  upon  the  ground  that  it  va- 
ried from  that  declared  on;  but  their  objection  was  overruled,  and 
the  bond  went  tp  the  jury  as  proof  in  the  cause.  , 

Further:  The  defendants'  counsel  moved  the  court  to  charge 
the  jury,  that  upon  the  second  count,  the  plaintiff  could  not  reco- 
ver interest  beyond  the  return  day  of  the ^.jTa.,  on  the  amount 
of  the  same,  or  until  after  a  demand  made  of  the  sheriff  or  his 
administrator.  This  charge  was  refused;  but  the  court  instructed 
the  jury,  that  to  enable  the  plaintiff  to  recover  on  that  count,  no 
demand  was  necessary,  and  that  they  had  full  discretion  to  allow 
the  plaintiff  the  damages  sustained  by  the  breach  thereof  accord- 
ing to  the  proof.  That  they  might  take  the  judgment  with  inter- 
est from  date  as  the  criterion,  or  they  might  allow  a  less  sum, 
should  they  deem  it  commensurate  with  the  damage  sustained. 
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-       i , —  ' 

J.  A.  Et.moee  and  W.  P.  Chilton,  for  the  plaintiffs  in  error. — 
The  variance  should  have  induced  the  exclusion  of  the  bond 
from  the  jury;  but  if  there  was  no  error  in  thia,  the  charge  of  the 
court  as  to  the  calculation  of  interest,  cannot  be  supported.  [7 
Porter's  Rep.  110;  5.  Mason's  Q.  C.,Rep.  332.] 
■'••*'   >.  ;•.'"'  .'V'  '.t-.*-- 

MoftRis,  for^tlie  defendant^ — -The  variance  was  too  trivial  to 
notice.  If  the  declaration  bad  pfofessed  to  set  out  the  bond  ac- 
cording to  its  ten6r,  then  perhaps  it  may  have  been  material. 
[10  Mass,  Rep.  203.]  The  declaration  contains  but  a  single 
count,  with  three  breaches,  and  the  charge  was  doubtless  prayed 
in  reference^to  the  third  bKeach,  but  if  applied  to  either,  the  in- 
struction is  unexceptionable..  The  measure  of  the  damages  was 
the  aipoimt  of  the  judgment,  with  interest,  ^ince  its  rendition. 

COLtlER,  C  J.— The  objection  that  tfie-bond  was  not  cor- 
rectly, described  in  the  declaration,  and  therefore  should  have 
been  excluded  from  the  jury,  is  not  well  taken.  It  must  be  ui- 
tended  that  Jamos  W.  YarborOogh  w^a^  one  iaf  the  obligors  in  the 
bond,  and  that  "Jas  W.  Yarborough,^  the  name  by  which  he  exe- 
cuted it,  was  a  n^re  contraction  of  his  christian  name;  for  it  is 
too  well  known  not  to  be  a  matter  of  judical  recognition,  that 
Jas,  is  frequently  written  as  an  abreviation  o'i  James. 

It  is  not  shown  by  the  second  breach'alleged,  how  the  sheriflT 
settled  with  the  defendant  in  the  jf. /a.  the  amount  thereof;  whe- 
ther by  the  receipt  of  money,  property  or  otherwise.  The  alle- 
gation being  so  indefinite,  it  would  have  been  allowable  for  the 
plaintiff  to  show  that  the  amqunt  of  the  execution  was  not  collect- 
ed iu  money  according  to  its  mandate;  but  that  the  sheriff  re- 
ceived property,  or  that  he  was  indebted  to  tbe  defendant  there- 
in, and  agreed  to  satisfy  it  for  him.  We  need  not  consider  whe- 
ther any  other  mode  of  Satisfaction  than  the  payment  of  money, 
would  be  obligatory  upon,  the  plaintiff  in  execution;  for  if  he 
elect  so  to  consider  it,  the  sheriff  will  not  be  allowed  to  object  in 
an  action  against  him  for  the  money,  that  he  has  not  done  his  du- 
ty. This  breach  then  being  so  general,  and  allowing  such  a 
latitude  in  the  evidence,  we  cannot  know  but  it  was  proved  that 
the  act  by  which  the  execution  was  satisfied,  was  in  itself  a  con- 
version of  the  money  to  the  sheriff's  use.  If  this  were  the  case, 
no  demand  of  the  money  need  to  have  preceded  the  institution  of 
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the  suit,  And  under  such  circumstances,  the  sherifi)!  and  of 
course  his  administrator,  would  be  chargeable  with  interest  ac- 
cruing, not  only  after  a  demand,  but  ever  since  its  conversion  by 
the  sheriff.  The  charge  of  the  court  as  to  the  mode  of  computing 
the  damages,  vi^as  less  favorable  to  the  plaintiff  than  the  rule  as 
we  have  stated  it.  According  to  the  law  as  laid  down  by  us, 
interest  might  be  calculated  upon  the  interest  due  on  the  execu- 
tion up  to  the  time  of  the  settlement  between  the  sheriff  and  de- 
fendant in  execution;  but  the  instruction  to  the  jury  does  not  al- 
low the  interest  to  be  compounded — it  gives  it  alone  upon  the  prin- 
cipal, from  the  rendition  of  the  judgment.  This,  it  will  follow, 
from  what  we  have  said,  was  the  proper  period  from  which  to 
make  the  computation.  It  can  scarcely  be  necessary  to  adds  that 
the  measure  of  damages  against  the  sureties  9f  the  sheriff,  if  liable 
at  all,  is  the  same  as  that  recoverable  of  their  principal. 

No  question  arises  upon  the  pleadings  as  to  the  liability  of  the 
defendants,  if  the  facts  alleged  in  the' declaratibn  are  made  good 
by  proof     It  is  not  insisted  upon  the  record,  that  the  proof  does 
*  not  authorise  a  recovery  against  them,  unless  the  supposed  vari- 
ance,'which  We  have  already  considered,  will  be  well  founded. 
But  the  objection  is,  that  the  criterion  by  which  the  jury  were  in- 
■^  structed  to  estimate  the  damages,  subjected  the  defendants  to  a 
. '  recovery,  beyond  which  the  plaintiff  was  entitled.     Applying  the 
prayer  for  instructions  to  the  second  breach,  as  the  declaration 
contains  but  a  single  count,  we  have  seen  that  the  circuit  court 
did  not  misapprehend  the  law — its  judgment  is  consequently  af- 
firmed. 
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1.  In  a  declaration  upon  a  bill  single,  it  is  a  sufficient  excuse  for  the  omission,  to 
■   make  profert,  that  the  defendant  wrongfully  and  illegally  obtained  possession  of 

it  from  an  attorney  of  the  plaintiff;  nor  is  it  necessary  in  such  a  case  to  file  an 

affidavit  of  the  loss  of  the  bill,  under  our  statute. 

Writ  of  error  to  the  Circuit  Court  of  Pickens. 
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Action  of  debt  by  Robinson,  for  the  use  of  McEwin  against 
Curry  and  Haynee,  as  'joint  obligors,  ^y  a  certain  single  bill. — 
The  declaration  contains  two  counts,  in  neither  of  which  is  there 
any  profert  in  curia  of  the  bill;  but  as  an  excuse  therefor,  there 
is  an  averment  (n  the  first  count,  that  the  defendants  wrongfully 
and  illegally  obtained  possession  of  the  bill  from  the  hands  of  one 
Maupin,  then  and  there  acting  as  attorney  for  the  plaintiff,  with- 
out lawful  payment  therefor;  and  which  bill  the  said  defendants, 
on  demand,  refused  to  return  to  the  plaintiff.  The  second  count 
contains  substantially  the  same  excuse  for  the  omission  to  make 
profert.  The  defendants  demurred  to  the  declaration,  and  the 
court  sustained  the  demuiTer.     This  is  the  only  error  assigned. 

L.  Clark,  for  the  plaintiff  in  erroi*. 
B.  F.  PoBTER,  contra. 

GOLDTHWAITE,  J.— The  excuse  alleged  in  this  declara- 
tion for  the  omission  to  make  profert,  traces  the  bill  single  to  the 
possession  of  the-  defendant,  and  avers  that  possession  to  be  tor- 
tious. It  does  not  differ,  in  any  respect,  from  Totty  v.  Nesbitt, 
[3  Term,  154,]  or  Mattison  v.  Atkinson,  [ib.]  In  the  first  of 
these  cases,  the  defendant  had  admitted  in  his  answer  to  a  bill  in 
chancery,  that  he  had  executed  the  bond,  and  that  it  had  been 
discharged  by  him;  and  in  the  other,  the  defendant  had  obtained 
and  cancelled  the  bond  under  an  award  of  arbitrators,  which  af- 
terwards was  set  aside.  We  do  not  perceive  that  any  substan^ 
tial  reason  exists  why  a  party  from  whom  the  obligor  unlawfully 
■withholds  a  bill  single,  should  be  driven  to  his  action  of  trover  to 
recover  damages  for  the  conversion,  instead  of  an  action  of  debt, 
directly  upon  it. 

It  is  supposed,  however,  that  the  statute  requiring  an  affidavit 
to  be  filed  when  suit  is  commenced  on  a  lost  note  or  other  instru- 
ment, [Clay's  Digest,  333,  §  112,]  applies  to  this  case.  We 
think  otherwise;  because  it  seems  to  us  the  object  of  that  statute  is 
to  furnish  information  to  the  other  party  of  the  loss  of  the  instru- 
ment. Here,  however,  the  affidavit  would  advise  the  defendants 
of  no  facts  which  they  were  not  already  apprised  of. 

We  think  the  declara,tion  unobjectionable  on  demurrer;  and, 
therefore,  the  judgment  is  reversed,  and  the  cause  remanded. 
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PATTERSON  &  HINSON  v.  BURNETT,  Adm'r.     . 

-  t  .'  •  ' 

1.  Anobjectiontoth^revivalofasuit  inthe  nameof  an  adi^nistrator,  can  not  be 
made  in  this  court,  if  not  raised  in  the  court  Tielow.  ^  ' 

2.  A  mistake  of  the  clerk  in  stating  the  parties  in  the  jninules  of  the  judgment  en- 
try, is  a  clerical  misprision,  amended  by  other  parts  of  the  record.        ' 

3*  The  reading  to  the  jury  of  an  affidavit  of  the  loss  of  an  instrument,  and  its  cort' 
tents,  will  not  prejudice  the  party  on  error,  though  irregular,  if  the  witness  gave 
oral  testimony  also  to  the  jury,  p^the  contents  jof  the  paper. 

Error  to  the  Circuit  Court  of  Wilcox. 

Assumpsit  by  the  intestate  of  the  defendant  against  the  plaintiff 
in  error.  The  death  of  the  plaintiff  being  suggested,  the  suit  was 
revived  in  the  name  of  Jonathan  M.  Hill,  his  administrator  ex 
officio.  At  a  subsequent  term  of  the  court,  Samuel  Burnett,  she- 
riff, and  administrator  ex  officio,  was  made  a  party  plaintiff.— 
The  entry  of  judgment  is  as  follows: 

Harris  S.Evans  v.Duncan  A.  W.  Patterson  and  Atlas  C.  Hinson; 
which,  after  reciting  the  verdict  of  the  jury,  proceeds,  "it  is 
therefore  considered  by  the  court,  that  the- plaintiff  recover,  &c.'' 

From  a  bill  of  exceptions,  it  appears  that^he  writ  and  the  note 
upon  which  the  suit  W'as  brought,  were  lost,  and  an  affidavit  of 
the  fact  of  the  loss,  and  a  description  of  the  note  was  made  by 
the  counsel  of  the  plaintiff,, and  upon  the  trial  the  affidavit  was 
read,  as  well  as  parol  proof  by  •'the  counsel  who  made  it,  of  the 
loss,  contents,  and  genuineness  of  the  note.  To  the  affidavit  go- 
ing to  the  jiny,  the  defendant's  counsel  objected,  but  the  court  per- 
ttiitted4t  to  be  read  to  the  jury,  to  which  the  defendant  excepted. 

The  assignments  of  error  present, 
!•  The  judgment  of  the  court. 

2.  The  revival  of  the  suit. 

3.  The  admission  of  the  affidavit  as  evidence. 

ORMOND,  J.— The  case  of  Coopwood  v.  Taylor's  adm'r, 
[7  Porter,  34,]  is  an  authority  fully  in  point,  that  the  objection  to 
the  revival  of  the  suit,  cannot  be  made  in  this  court,  if  not  urged 
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in  the  court  below.  In  addition,  it  may  be  added  that  the  record 
shows  that  the  Vuit  was  regularly  revived,  first  in  the  nam^  of 
Hill,  as  shcrifTand -administrator  ex  o^cio,  Wi'ji^fterwards  in  the 
name  of  Burnett,  as  his  successor."  "       . 

The  recital  of  the  clerk  at  the  head  of  the  judgment  entry,  is 
merely  for  the  purpose  of  identifying  the  cause  to  which  the  judg- 
ment relates,  and  if  he  makes  a  mistake  in  the  name  of  one  of  the 
parties,  it  does  not  affect  It.  It  is  at  most,  a  mere  clerical  mispil- 
sion,  which  is  amended  by  other  parts  of  the  record.  The  judg^ 
ment  is  in  favor  of  the  "plaintiff;"  who  he  is,  is  ascertained  not  by 
the  declaration  of  the  clerk,  but  by  the  record.  '       . 

Thenoteonwhiqh  the  suitwas  brought,  having  beenlofetwhilstthe 
cause  vas  pending,  the  counsel  for  the  plaintiff  made  affidavit  of 
that  fact,  and  also  6f  the  genuineness  of  the  instrument,  and  filed 
it  in  the  cause,  apparently  upon  the  mistaken  supposition,  that  the 
act  of  1828,  prescribing  the  manner  of  suing  on  lost  bonds  or 
notes,  was  applicable  to  the  case,  [Clay's  Dig,  382,  §  9.]  That 
'applies  only  tq  suits  cofnmencGd  on  a  lost  instrument,  and  does  not 
apply  where -it  is  lost,  whilst  the  cause  is  progressing,  iJutifit 
did,  the  affidavit  which  the  statute  requires,  would  be  evidence  of 
nothing  but  the  loss  ofth^  Security.  If  in  this  case  th6  affidavit  had 
been  alone  relied  on  as  proof  o/ the  loss  and  contents  of  the  note, 
it  would  be  undoubtedly  erroneous;  but  it  appears  that  the  same 
witness  swore  to  tlie. game  facts  orally  before  the  jury,  and  al- 
though the  reading  of  the  affidavit  to  the  jury,  was  irregular,  we 
cannot  perceive  that  th^  defendant  could  by  possibility,  be  preju- 
diced by  it .  it  is  net»  thcrfifgre,  suciiafl  efVQi'  as  will  be  available  m 
this  court,  t-^.- ^  <':-    \  *?•."-  "v   .-.:.>-  •   • .  -•"V  . 

Let  the  judgment  be  affirrhed. 


THE  STATE  y.  MURPHY. 


1.  In  an  Indictment  for  feloniously  receiving  stolen  goods,  knowing  the  same  to 
have  )>eeQ  stolen,  it  is  not  necessary  to  alkgc  the  name  of  the  thief;  whether 
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known  or  unknown ;  whether  he  was  proseouted  or  pot ;  or  to  state  the  place 
where  the  larceny  vVas  committed. 

2.  An  indictment  which  charges  the  felonious  receiving  of  "  sundry  pieces  «f  sil. 
ver  coin  m^de  current  by  law,  usage  and  custom  within  the  State  of  Alabama, 
amounting  together  to  the  sum  of  five  hun,drcd  and  thirty  dollars  and  fifteen 
cents,"  does  not  describe  the  money  with  sufficient  precision ;  but  the  number 
a&d  denomination  of  the  coin  should  be- stated.     Yet  the  proof  need  noi  be  as 

■    -full  and  precise  as  the  allegation,  but  the  accused  may  be  cwvicted  if  he  is 
'  shown  to  be  guilty  in  respect  to  eiUler  one  of  the  coins  alleged  to.have  been  felon> 
..■     iously  received. 

3.  Where  a  statute  makes  it  an  offence  to  "buy,  receive,  conceal  or  aid  in  the 
•I  fconeealment  of"  stolen  goods,  ^c,  it  prescribes  four  distinct  offences,  and  the 
'  disjunctive  "  or"  applies  to  each  of  the  three  verbs  which  precede,  as  well  as  to 
'.what  follows;  but  an  indictment  which  employs  the  teams  f  receive  and  con. 
-  ceal"  in-characterizing  tlie  offence,  is  good.     >;,i--''     ,'.^'- 

4.  Ah  allegation  that  soten  goods  were  feloniously  ieceived*  "  with  intent  to  de- 
fraud  the  ownei'^,"_is  sufiicient,  and  refers  directly  to  the  individual  whose  name 

,  had  been  before  mentioned  as  the  owper. 

5.  The  evidence  against  one  charged  with  an  offence  against  the  law,  should  be  so 
'.•  convincing  as  to  lead  to  the  conclusion  that  the  accused  cannot  be  .guiltless. 
'' ~  If  after  subjecting'the  proof  of  guijt  to  the  test  of  reaspii,  there  is  stjlja  ^oubta^. 

to  his  guilt,  it  is  tlie  duty  of  the  jury  to  acquit.  f,  ■■    *'.'■''•-'';,■''•.■?'> 

, .  ;0n  points  referred  by.  the  CirQuit  Cpurt  xxi  Mobile. 

"The  indictment  charges'  that  the  defendant  oft  the  seventeenth 
of  February,  1844,  at,  &c.  ^'sundry  pieces  of  silver  coin,  made 
current 'by  law,  usage  and  custom,  within  the  State  ^pf  Alabama, 
amounting  together  to  the  sum  of  five  hundi-ed  and  thirty  dol- 
lars and  fifteen  cents,  andof  the-valueof  five  hundred,  and  thirty 
dollars  and  fifteen  cents,  of  tlijernonies, -goods  and-.Ghattels  of 
Thomas  A.  Morgan,  before  then  feloniously  stolen,  taken  and 
carried  away,  then  and  there  feloniously  did  receive  and  conceal, 
knowing  the.  same  ^o  have  been  feloniously  stolen,  taken,-  and  car- 
ried away,  and  with  intent  to  defraud  the  owner,  contrary  to  the 
form  of  the  statute,  &c."  To  this  indictment  the  defendant  de- 
murred, and  his  demurrer  being  overruled,  he  pleaded  not  guilty ^ 
and  the  cause  was  submitted  to  a  jury  who  returned  a  verdict 
of  guilty,  and  the  defendant  was  sentenced  to  imprisonment  for 
five  years. in  the  penitentiary. 

On  the  trial,  the  defendant  excepted  to  the  ruling  of  the  court. 
From  the  bill  of  exceptions  it  appears  that  the  court  charged  the 
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jury:  1.  That  it  was  not  necessary  that  the  place  wherer  the  lar- 
cery  was  comiTiitted,  should  be  stated  in  the  indictmenj ;  nor  was 
tlie  name  of, the  thief,  his  indfctnient,  trial  br  conviction  nccessar 
ry  to  be  alleged,  although  t>e  may  have  been  known  to  the  pro- 
secutor before  the  indictment  in  the  present  case  was  found ;  not 
was  it  necessary  that  any  thing  should  be  stated  touching  such 
prosecution,  or  any  excuse  for  its  omission,  or  that  the  defendant 
knew  who  was  the  owner  of  the  goods  in  question:  2^.  That  the 
rule  contended  for  by  the  defendant's  counsef,  viz:  <*If  the  jury 
entertained  a  reasonable  doubt  of  the  guilt  of  the  dcffendant, 
they  ought  to  acquit  him,"  did  not 'apply  (^xcqH  in  trials  for  capi- 
tal offences.  But  in  cases  like  the  present,  they  ought  to  weigh 
the  evidence,  and  as  it  preponderated,  find  their  verdict.  ,  If  there 
were  doubts  of  such  a  character  as  to  produce  a  balance  in  their 
minds,  then,  evidence  of  good  Character  ought  to  tiim  the  scale 
in  favor  of  tho  defe'ndant.  ^^  ' 

'"^  The  defendant  aftel'  conviction,  nioved  in  aiTost  of  judgment, 
that  the  indictment  was  defective  for  several  reasons  which  iie 
particularized;  this  motion  being  overruled,  the  court  referred 
the  several  legal. questions  arising  thereupon  as. well  as  those 
presented  by  the  bill  of  exceptions,  to  this  coiirl  as  lioveKand 
difficult.  J  - 

P.  Phillips,. for  the  defendant— ^made  the  following  points: 
1.  That  the  offence  charged  in  the  indictment  was  a  misdemea- 
nor at  common  law,  and  still  remained  such,  notwithstanding  tha 
punishment  had  been  increased  by  statute ;  this  being  the  case, 
the  name  of  the  principal  thief,  his  prosecution,  &c.  should  have 
been  alleged ,  or  if  his  name  was  unknown,  or  there  was  some 
other  excuse  for  the  failure  to  proceed  against  him,  it  should  be 
stated.  [Foster's  Cro.  L.  373;  2  Russcjl  on  Crimes,  242;  2 
East's  Cro.  L.  745-8, -780;  3  Chit.  Crim.L.  958;  3  Camp.  Rep. 
264;  2  Mass.  Rep.  1^6;  1^  id.  423;  Clay's  Dig.  423,  439,  440; 
Aik.  Dig.  103.]  ' 

2.  The  indictment  does  not  describe  the  money  with  sufficient 
particularity,  viz:  How  many  pieces  of  com,  the  value  of  each, 
&c.  [Russell  &i  R.  Cro.  Cases,  482;  2  Russell  on  Crimes^l85-6; 
1  Chit.  Crim.  L.  235;  3  id.  946';  2  Hale's  P.  C.  182;  3'M.  &,  S. 
Rep.  548;  4  Serg't  &  R.  Rep.  194.] 

3.  The  indictment  does  not  conform  to  the  statute — "Buy,  re- 
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ceive/ conceal,"  ai*ie  the  words  in  which  the  latter  describes  the 
offence,  wiiile  the  charge  is,  that  the  defendant  did  "receive  and 
coneeah"  [6  Bac.  Ab.- 390;  :1 , Bbwd.  17;  4 "Com.  "Dig.  687; 
.  1  Stark.  Crim\  Plead.  200;  2  Hill's  So.  Caro.  Ilep.  459.] 
<  4.  Instead  of  alleging  that  the  intent  w^s  to  defraud  tlM^  owner, 
generally,  the  indictment  should  have  mentioned  hirii  eo  nomine. 
[Arch.  Crim.  Plead.  340;  2  East's  Cro.  L.  988.]  '   ■    • 

5.  The  charge,  tha|  the  rule  entitling  the  accused  to  his  dis- 
qharge  in  the  case  of  i*easonable  dguht,  "applies  only  to  cases 
capitally  punished,' is  clearly  .erroneous^  and  the  error  is  not  cured 
by  the  charge  that  follows.  '■''_. 
'T?v  • 

■■  The  Attor;!vpy  General,  for  the  State — insisted,  1.  There 
was  no  necessity  for  stating  in  an  indictment  against  the  receiver 
of  stolen  goods,  the. time  when  the  larceijy  w*js  cbmmitted,  or  by 
whom,.&c.  [2.  East's  Gro.  L.  780;  3  Chit.  Crini.  L.  958;  Arch. 
Grim.  Plead.  233;  1  Eng.  Cro.  Cases,  371^,21  WenA  Rep.  86.] 

■  ;2^-  The indictnient. need  tkot  have  alleged,  that  thp  defendant 
kri6w  the  goads  Ivere  the  pl-operty  of  T.'  A-'  Morgan;  the  felone- 
ous  reception,  &c.  of  stolen  goods,  is  an  offence  di'stinct  from  the 
larceny,  and  is  well  charged.  |^2  East's  Cro.  L.  780;  21  Wend. 
Rep.  86;  Clay's  Dig.  425,].     .  ...  .  v 

3.  Money  is  specifically  named  in  the  stathter-rthe  proof  of 
any  particular  amount  is  not  at  all  indispensable  to  a  conviction; 
for  if  the  indictment  statetl  that  five  hundred  pieces  were  receiv- 
ed, the  proof  of  a  single^ piece  would  warrant  a  verdict  of  guilty. 
[2  Wheeler's  C4'jm.  Cases,,  5^11?  Com,."  l)ig.  Indicpiient,  (G.  5;) 

^>8Maulo&S.  Rep.  539,]   v^-I  ;'.."'.•,/.      '. 

•  *'-  4:  It  was  not  denied  tha,t  if  the  jui*y  epterjained  a  reasonable 
doubt  as  to  dfjfendant's  guilt,  they  should  have  acquitted  him;  but 
it  was  insisted  that  the  charge  given,  prevepted  injury,  from  the 
refusal  to  ciiarge  as  pra^yed..  [2  Phil.  Ey.  C.  &  H.  Notes,  460; 
12  Wend.  Rep.  82;  5,At  ■R^p.'4'i'7,  State  v.  Eianigan.]  ^ 

■  COLLIER, -wJ^^-^-rli^^Aiajiibc^^  upon  criminal 
pleading,  furnishes  theTorm  of  an  indictment  against  the  receiver 
.of  stolen  goods,  as  a  substantive  felony  .'in  \yhich  no  allusion  is 
4iiade  to  the  principal  felon,  either  by  mentioning  his  name  or  al- 
leging that  it  was  unknown  to  the  gi-and  jury,  [page  233.]  In 
Rex  V.  Jervis,  [6  C.  &  P.  Rep.]  it  is  said  not  to  be  necessary  to 
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State  by  whom  the  larceny  was  committed;  and  if  averred,  it  ]8 
not  necessary  to  state  that  he  has  been  convicted.  [See  also. 
Rex  V.  Baxter,  5  T.  Rep.  83.]  .•  '  , 

In  Tlie  People  v.  Caswell,  [21  Wend.  Rep.  80,j  the  defend- 
ant was  charged  with  having  feloniously  received  of  an  ill-djs-. 
posed  person,  to  the  grand  jurors,  known  as  D.  B.  a  cow,  the  pro-, 
perty  of,  &c.;  the  jury  found  the  defendant  guilty  of  feloniously, 
receiving  the  cow,  knowing  her  toliave  been  stolen,  without  find- 
ing who  was  the  thief.  The  court  said,  '•.the.  single  question  is, 
whether  it  be  material  in  making  out  the  crime  of  receiving  goods, 
that  the  thief  should  be  named  or  described.  If  it  be  material,  the 
verdict  is  defective;  other\vise  not."  Several  English  decisions 
aye  reviewed,  which  determine  that  where  the  felonious  recep- 
tion  of  stolen  goods  is  prosecuted  as  a  distinct  felony,  the  name 
of  the  principal  felon  need  riot  be  mentioned  in  the  indictment,  or 
an  excuse  stated  for  the  omission.  It  is  said,  "the  receiving  of 
stolen  goods  is,  in  its  own  nature  an  offence,  if  they  be  known  by 
the  receiver  to  have  been  stolen  ;  and  if  directly  alleged  to  have 
been  stolen  by  A.  it  is  difficult  to  conceive  that  the  prisoner 
should  be  able  to  defend  himself,  either  by  proving  that  they  yl/ero 
stolen  by  B.,  or  the  failure  of  the  evidence  fo;-  the  pvosecution  to 
show  a  thief  in  particular,  so  long  as  the  accused  knew  that  they 
were  stolen.  It  cannot,  therefore,  be  an  essential  matter  of  de- 
scription, that  any  one  in  particular  committed  the  theft ;  and  if 
one  be  named,  this  may  be  passed  over  as  a  mere  circumstance." 

Our  statute,  it  is  believed,  goes  quite  as  far  as  the  statutes  of 
England  and  New  York  to  make  the  receiving  of  stolen  goods  a 
substantive  felony.  The  sixteenth  and  succeeding  section  of  the 
4th  chapter  of  the  penal  code  are  as  follows: 

"Every  person  who  shall  buy,  receive,  conceal,  or  aid  in  the 
concealment  of  any  of  the  subjects  of  larceny  mentioned  in  the 
preceeding  sections,  krjowing  the  same  to  have  been  stolen,  and 
with  intent  to  defraud  the  owner,  and  be  thereof  convicted,  shall 
be  imprisoned  in  the  penitentiary,  not  less  than  two,  nor  more 
than  five  years. 

"It  shall  be  competent  to  indict  for  the  offence  of  buying,  con- 
cealing, receiving  or  aiding  in  the  concealment  of  money,  or  other 
property,  although  the  principal  offender  may  not  have  been  tried 
or  convicted."     [Clay's  Dig.  425.] 

These  provisions,  it  is  believed,  will  not  admit  of  an  interpre- 
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tation  different  from  what  we  have  indicated.  This  being  the 
case,  it  necessarily  follows,  that  the  first  point  made  by  the  de- 
fendant's counsel  cannot  be  maintained.  The  offence  of  receiv- 
ing stolen  goods,  is  not  the  less  distinct  from  that  of  stealing  them, 
because  the  statute  omits  in  totidem  verbis  to  characterize  it  as 
a  felony;  for  whether  it  be  a  misdemeanor  or  a  felony,  the  same 
effect  must  be  given  to  the  legislative  will. 

.2.  In  respect  to  the  second  objection  to  the  indictment,  we 
think  that  the  money  alleged  to  have  been  stolen,  is  not  described 
with  sufficient  particularity.  The  general  rule  in  respect  to 
goods  stolen  is  said  to  be  this,  viz:  that  they  should  be  described 
with  such  certainty  as  will  enable  the  jury  to  decide  whether  the 
chattel  proved  to  have  been  stolen,  is  the  very  same  with  that 
upon  which  the  indictment  is  founded,  and  show  judicially  to 
the  court  that  it  could  have  been  the  subject  matter  of  the  offence 
charged,  and  enable  the  defendant  to  plead  his  acquittal  or  con- 
viction to  a  subsequent  indictment  relating  to  the  same  chattel. 
[2  Russell  onCri.  168,]  Hence  it  has  been  held,  that  an  indict- 
ment for  stealing  10/.  in  moneys  numbered  is  not  sufficient;  some 
of  the  pieces  of  which  that  money  consisted  should  be  specified. 
So,  where  the  defendant  was  charged  with  stealing  10/.  in  mo- 
neys numbered,  and  a  pair  of  stockings,  the  judgment  was  arrest- 
ed upon  the  ground  that  the  description  of  the  property  was  too 
general.  [Id.  169.]  It  is  also  laid  down,  where  the  articles  al- 
leged to  have  been  stolen  consist  of  more  than  one,  the  number 
of  the  several  individual  things  must  be  expressed  in  the  indict- 
ment.    [2  Hale's  P.  C.  182-3;  2  East's  Cro.  L.  777-8.] 

In  Stewart  v.  The  Commonwealth,  [4  Serg't&  R.  Rep.  194,] 
the  indictment  charged  the  larceny  of  sundry  promissory  notes 
amounting  to  the  sum  of  eighty  dollars;  and  the  defendant  being 
convicted,  the  judgment  was  reversed,  because  the  indictment 
should  have  described  the  notes  with  more  particularity,  and 
should  also  have  alleged  that  the  money  was  unpaid  on  them. 
So,  an  indictment  for  stealing  twenty  ewes  and  lambs,  without 
stating  how  many  of  each,  has  been  held  bad  for  generality  of 
description.     [3  Bac.  Ab.  560.] 

Even  a  declaration  in  trespass  for  taking  fish,  &c.,  or  divers 
goods  and  chattels,  without  specifying  the  number  or  quality, 
has  been  considered  too  general.  [1  Chitty's  Plead.  3d  Am,  ed. 
260.3    So,  where  the  plaintiff  stated  that  he  was  the  owner  and 
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legal  possessor  of  $2000  worth  of  personal  property,  the  decla- 
ration was  held  bad  after  verdict.  [Phelps  v.  Sill,  1  Day's  Rep. 
315.] 

The  authorities  cited  very  satisfactorily  show  that  the  indict- 
ment should  have  stated  the  number  and  denombation  of  the 
coins  alleged  to  have  been  stolen.  The  allegation  might  have 
been  thus  made;  after  charging  the  larceny  of  the  aggregate  sum 

in  dollars,  continued,  to  wit:  dollars  pieces  of  fifty 

cents,  &c.^  amounting  iu  all  to  the  sum  aforesaid. 

Now,  although  the  law  requires  the  denomination  and  number 
of  coin  to  be  stated  in  the  indictment,  it  is  not  equally  strict  in  its 
requisition  as  to  the  proof.  The  prosecutor  is  not  bound  to  prove 
that  the  defendant  received  the  exact  number  of  the  coin  alleged 
to  have  been  stolen;  but  if  he  proves  the  receipt  of  either  of  them 
under  the  circumstances  stated  in  the  indictment,  it  will  be  suffi- 
cient to  authorize  a  verdict  of  guilty.  [Com.  Dig.  tit.  Indict- 
ment, (G.  5);  The  King  v.  Johnson,  3  M.  &  S.  Rep.  54a] 

3.  It  is  insisted  that  the  indictment  does  not  charge  the  of- 
fence which  the  statute  creates,  and  that  the  defendant  cannot 
be  visited  with  the  punishment  which  it  denounces.  The  terms 
used  in  the  act  are,  "buy,  receive,  conceal,  or  aid  in  the  conceal- 
ment of,"  &c.,  while  the  indictment  only  employs  "receive"  and 
"conceal."  We  think  it  clear  from  the  manner  in  which  the  sen- 
tence is  framed,  as  well  as  from  the  subject  matter,  that  the  dis- 
junctive "or"  applies  to  each  of  the  three  verbs  which  precede  it; 
and  instead  of  the  section  in  question  prescribing  but  two,  it 
makes  four  distinct  offences  where  "any  subject  of  larceny"  shall 
go  into  the  hands  of  a  third  person  under  the  circumstances  men- 
tioned. To  "buy"  is  one,  to  "receive"  another,  to  "conceal"  a 
third,  and  "to  aid  in  the  concealment,"  is  a  fourth.  This  being  the 
case,  it  follows  that  the  third  objection  is  not  well  taken,  and  that 
the  indictment,  instead  of  being  too  limited  in  its  averments,  states 
more  than  was  really  necessary;  but  this,  it  is  conceived,  in  a 
case  like  the  present,  cannot  prejudice  the  case  of  the  State. — 
[See  15  Pick.  Rep.  273.] 

4.  The  allegation  that  the  money  was  received  and  concealed 
with  the  intent  to  defraud  "the  owner,"  is  msufficient — the  name 
of  the  person  to  whom  it  belonged  had  been  before  stated,  and 
the  term,  "owner,"  pointed  directly  to  him. 

5.  Every  one  charged  with  the  commission  of  an  offence 
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against  the  law,  is  presumed  innocent  until  his  guilt  is  established, 
and  the  evidence  to  induce  conviction  should  not  be  a  mere  pre- 
ponderance of  probabilities;  but  it  should  be  so  convincing  as  to 
lead  the  mind  to  the  conclusion,  that  the  accused  cannot  be  guilt 
less.  If,  after  lubjecting  the  facts  to  the  test  of  Reason,  there  is 
stilf  a  dbubt  as  to  his  guilt,'^it  is  the  duty'of  the  jury  to  acquit;  but  a 
mere  misgiving  of  the  imagination,  suggestion  of  ingenuity,  or  so- 
phistry.or  misplaced  sj^mpathy,  is  not  a  reasonable  doiibtto  which 
the  law  accords  any  influence.  The  rule  which  we  have  stated  as 
to  the  conclusiveness  of  proof  applies  as  well  to  a  case  like  the 
pfesent  as  to  one  that  the  law  visits  with  capital  punishment; 
and  the  distinction  made  in  the  charge  of  the  circuit  judge  is  not 
defensible.  Conceding  that  the  part  of  the  charge  that  follows  is 
correct,  and  still  it  does  not  expurgate  the  preceding  portion 
ofit.  •       .  f 

It  follows  from  what  has  been  safd  that  the  judgment  of  the 
circuit  court  is  erroneous.  It  is  consequently  reversed,  and  the 
defendant  ordered  to  remain  in  custody  to  abide  further  proceed- 
ings'against  him,  or  until  he  be  otherwise  legally  discharged.     ^ 


DESHA,  SHEPPARD  &  CO.  v.  STEWART. 

■"&■'"      ■.■■■'  .1 ' 

1.  When  a  bill  is  drawn  on  a  firm  by  the  name  of  D.  S.  &  Co  ,  and  the  suit  is  in  the 
jjame  of  three  persons  as  partners,  using  the  same  firm  name  of  D.  S.  &.  Co.,  the 
bill  only  beiug  in  evidence  will  not  warrant  the  conclusion,  when  the  evidence  is 
demurred  to,  of  the  identity  of  the  plaintiifs  as  the  drawees  of  the  bill. 

2.  The  drawees  of  a  bill  who  refuse  to  accept  it,  may  sue  upon  it  after  being  di». 
•  honored.     Until  acceptance,  they  are  strangers  to  the  bill,  and  may  acquire 

rights^o  it,  and  stand  in  the  same  condition  as  any  other  holder.  The  legal  pre- 
Bumption  arising  from  the  possession  of  the  bill  by  the  drawee  before  its  n^aturity, 
or  after  its  dishonor,  is,  that  a  consideration  hiis  been  paid  by  him  to  some  other 
lawful  holder,  but  this  presumption  may  be  rebutted  by  shewing  that  he  took  up 
the  bill  as  drawee,  or  obtained  it  from  the  drawer. 


Wftrr  of  error  to  the  County  Court  of  DaJla?. 
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'Assumpsit  by  three  persons,  describing  thenrreelves  irr  the  dbc- 
laraton  as  partners  using  the  natneof  Desha,  Sheppard  &  Co., 
as  endorsees  of  a  bill  of  exchange  drawn  by  Stewart,  in  favor  o( 
one  Harrison,  on  certain  persons-  as  Desha,  Sheppard  &  Co. — 
There  is  no  avernient  in  the  declaration  that  the  plaintiffs  are  the 
same  firnn  on  which  the  bill  is  drawn,  and  there  are  counts  upon 
it  as  dishonored  for  non-acceptance  and  non-payment.  In  both 
counts  the  bilj  is  described  as  indorsed  previous  to  its  dishonor. 

At  the  trial,  the  bilF  was  produced  with  the  protests  for  non- 
acceptance  and  non-payment,  each  containing  the  notary's  certifi- 
cate that  notice  of  the  dishonor  was  sent  by  mail  to  the  defendant 
addressed  to  him  at  Athens,  Dallas  coimty,  Ala. 

This  was  all  the  evidence;  and  the  defendant  having^demurred 
to  it,  the  court  gave  judgment  for  the  defendant.  This  is  now 
assigned  as  error. 

Edwards,  for  theplaintiflf  in  error,  insisted— 

1.  That  it  could  not  be  judicially  knowft  that  the  plaintiffs  and 
the  drawees  of  the  bill  were  the  same  persons;  and  unless  such  is 
the  fact,  there  is  no  pretence  of  defence.  '^ 

2.  Assuming  them  to  be  the  same  personsj  there  is  nothing 
which  precludes  them  from  maintainirig.the  action. 

Evans,  contra,  afgued-^ 

1.  That  the  legal  presumption  arising  from  the  fact  of  the 
drawees  having  the  bill  in  their  possession,  is,  that  they  have 
complied  with  the  requisition  of  the  drawer.  The  possession  of 
an  acceptor  has  this  effect,  and  he  can  maintain  no  action  on  the 
bill.  [Anderson  v.  Anderson,  4  Dana,  352;  Petty  v.  Milne,  16 
Wend.  553;  Chitty  on  Bills,  G48;  Steph.  Nf.  Pr.  1550;  12  S.  «St  R. 
32;  9  S.  «k  R.  385.]    . 

GOLDTHWAITE,  J.— 1.  The  judgment  on  the  evidence 
demurred  to  ought  to  have  been  given  for  the  plaintiffs,  independ- 
ent of  the  main  question  argued  here;  because  there  is  no  evi- 
dence from  which  it  can  be  legally  inferred  that  the  plaintiffs 
^  were  the  same  identical  parties  on  whom  the  bill  was  drawn. — 
This  would  not  be  the  inference  if  a  demurrei^  had  been  inter- 
posed to  the  declaration,  where  the- legal  question  would  have 
been  precisely  what  it  now  is. 
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2.  As  the  question  raised  and  argued  here  is  one  which  will  re- 
turn upon  us  immediately  in  another  aspect  of  the  case,  we  shall 
proceed  to  consider  it.  It  is  contended  by  the  defendants,  that 
the  drawees  of  a  bill  cannot  become  the  holders  so  as  to  enable 
them  to  maintain  an  action  upon  it  against  the  drawer  or  in- 
dorsers.  We  ^hall  consider  the  proposition  with  the  qualifica- 
tion that  the  bill  conies  into  their  hands  previous  to  its  dishonor. 
The  counsel  of  both  parties  admit  their  inability  to  find  any  ad- 
judicated cases  which  bear  directly  upon  the  question,  and  our 
examination  of  the  books  has  not  been  more  successful. 

In  principle,  however,  the  case  presented,  seems  to  be  striking- 
ly analogous  to  that  which  governs  the  acceptance  or  payment 
of  a  bill  supra  protest.  A  drawee  may  refuse  to  recognize  the 
right  of  the  drawer  to  consider  him  as  his  debtor  by  drawing  the 
bill,  and  afterwards,  supra  protest,  accept  it  for  the  honor  of  any 
one  or  of  all  the  parties. 

The  rule  is  stated  by  Mr.  Chitty,  that  the  drawee  may  thus  ac- 
cept the  bill;  but  he  cites  no  authority  but  Beawes'  Lex  Merca- 
toria,  unless  Pardessus  [407]  is  to  be  so  considered,  where  he 
states  the  French  law  to  be,  that  the  drawee  cannot  so  accept; 
though  he  may  declare  that  he  accepts  only  to  oblige  the  drawer, 
and  not  admitting  that  he  is  his  debtor.  It  is  also  said  by  Beawes, 
that  when  one  has  accepted  a  bill  without  having  funds  of  the 
drawee  in  his  hanks,  and  no  provision  has  been  made  by  him  for 
payment,  the  acceptor  may  suffer  the  bill  to  be  protested,  and 
then  pay  supra  protest;  m  which  case,  he  will  have  a  rejinedy 
on  the  hill  against  the  drawer.  [Lex  Mercatoria,  52;  Chitty  on 
Bills,  542.]  However  questionable  this  latter  proposition  may 
be,  it  is,  perhaps,  persuasive,  as  the  opinion  of  a  very  exact  com- 
mercial law  writer,  to  show  the  general  favor  with  which  the 
commercial  law  regards  the  rights  of  those  who  intervene  to 
protect  a  bill  from  dishonor.  All  the  authorities  are  in  like  man- 
ner persuasive  to  show  that  there  is  nothing  in  the  commercial 
code  which  prevents  the  drawee,  who  refuses  to  accept,  from 
afterwards  becoming  the  holder  of  the  bill  by  paying  value  for  it; 
or  which  prevents  him  from  having  an  action  directly  upon  it 
when  he  does  so.  [Chitty  on*  Bills,  543,  382.]  At  first,  we 
were  inclined  to  think  that  if  a  drawee  comes  into  possession  of 
a  bill  previous  to  its  dishonor,  the  legal  presumption  is,  that  he 
takes  it  with  the  obligation  to  accept;  but  further  reflection  has 
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satisfied  us,  that  no  such  presumption  arises.  When  the  drawee 
takes  a  bill  from  an  indorser,  he  pays  a  consideration  for  it;  and 
if  there  is  no  contract  or  engagement  to  accept  it,  there  is  no  rea- 
son why,  after  its  dishonor,  he  should  not  have  the  same  remedy 
as  any  other  holder.  Until  he  has  accepted  the  bill,  he  is  as 
much  a  stranger  to  it  as  any  other  person. 

We  think,  then,  that  whether  in  this  case,  Desha,  Sheppard  & 
Co.  became  the  indorsees  of  the  bill  before  or  after  its  protest, 
they  stand  in  the  same  condition  as  any  other  holder. 

It  has  been  urgfed,  that  this  is  a  pretext  to  receive  interest  and 
damages  on  a  bill,  when,  if  accepted  and  paid,  no  such  conse- 
quences would  result.  We  do  not  doubt  that  it  is  entirely  com- 
petent to  the  defendant  in  this  case,  to  show  that  he  placed  the 
bill  in  their  hands  under  the  expectation  that  it  would  be  accept- 
ed and  paid  to  payee,  or  that  it  was  actually  paid  by  the  drawee 
as  such;  and  that  on  such  proof,  no  action  could  be  maintained  on 
the  bill.  The  only  ground  upon  which  they  can  be  entitled  to  mam- 
tain  an  action  on  the  bill,  is,  that  a  consideration  has  been  paid  by 
them  to  some  other  person  for  it,  or  by  some  other  person  to  the 
drawer  or  indorser.  Such  is  the  presumption  arising  from  the 
possession  of  the  bill  duly  dishonored;  and  that  must  prevail  until 
rebutted  by  proof. 

This  conclusion  disposes  of  the  case,  and  shows  that  there  is 
error  in  the  judgment  upon  the  evidence  demurred  to. 

Judgment  reversed,  and  remanded. 


THE  STATE  v.  CHAMBERS. 

1 .  To  constitute  the  offence  of  larceny,  by  entering  into  and  stealing  from  a  dwA 
ling  house,  out  house,  Sec.  there  must  be  an  entry  against  the  consent  of  the 
owner,  unless  the  crime  be  meditated  at  the  time  of  a  peimissiTC  entry. 

Novel  and  difficult  questions. 
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The  prisoner,  was  indicted  and  tried  at  the  circuit  court  of 
Tuskalopsa,  for  entering  a  dwelling  house  and  stealing  there- 
from, twenty-five  dollars  in  banknotes.  It.  was  proved  that  the 
prisoner  had  stolen  the  money  described  in  the  indictment,  from 
the  prosecutor,  and  from  his  dwelling  house.  That  at  the  time 
of  the  larceny,  the  prisoner  was  a  hireling,  and  lived  in  the  house 
of  the  prosecutor.  The  prisoner,  by  his  counsel,  asked  the  court 
to  charge  that  these  facts  would  not  support  the  indictment, 
which  the  court  refused,  and  charged  the  jury,  that  if  he  entered 
the  house  and  committed  a.  larceny  therein,  he  was  guilty,  not- 
withstanding he  was  a  boarder  and  Jodger  in  the  house. 

The  Attorney  Genehaju,  for  the  State^referred  to  the  12th 
Ann  C.  7;.  and  the  7  and  8  Geo.  4th  C.  29,  which  he  insisted  did 
materially  vary  from  the  statute  of  this  State,  to  show  that  the 
offence  might  .be  committed  bj  a  lodger  in  the  house;  also,  to  2 
JL2ach,  564,645;  1  Russ.  and  Ryan's  C.  C  417;  1  Moody,  89; 
12  East,  634.  . 

Whitfield,  contra  ^insisted  ihat  the  entry  was  a  material 
part  of  the  offence,  and  if  that  was  lawful,  the  offence  of  stealing 
from  a  dwelling  house,  was  not  made  out  under  the  statute  which 
required  an  entry,  unless  the  entry  in  this  case  was  with  inten- 
tion to  commit  the  larceny— ^That  the  English  statutes  cited,  were 
unlike  ours  in  not  requiring  an  entry  into  the  house.        .;•..,  ,'i,: 

ORMOND,  J The  statute  under  which  this  indictment  is 

framed,  is  as  follow?:  "Every  person  who  shall  enter  any  dwell- 
ing house,  store  house,  &c.  and  therein  commit  the  crime  of  lar- 
ceny, and  be  thereof  convicted,  shqll  be  punished  by  imprison- 
ment in  the  penitentiary,  not  less  than  three,  nor  more  than  six 
years." 

,  The  intention  of  this  law  was,  to  protect  property  uiider  the 
sanction  of  the  (dwelling  house  or  other  depository  mentioned  in 
the  act  by  making  it  moje  penal  than  ordinary  larceny.  To  con- 
stitute the,  offence,  there  must  be  an  entry,  and  we  think  it  can- 
not be  doubted  that  this  entry  must  be  against  the  consent  of  the 
owner,  unless  the  crime  be  meditated  at  the  time  of  such  permis- 
sive entry. 

The  decisions  under  the  English  statutes,  cited  by  the  Attorney 


JUNE  TERltf,  1844. ^ 

ft%ftlcy,  me,  &.c.  T.)!3h<itJ]er,  et  al. 

General,  have  Ao  application  here.  These  acts  do  not  require  an 
efitry  as  a  constituent  of  the  t>flrence,  and  were  evidently  desigcf- 
$<I  to  protect  the  qwner,  riot  only  against  strangers,  or  such  as 
were  not  entitled  to  access  to  the  house,  but  also  against  the  in- 
mates ofthe  house  as' servants  and  apprentices.  Our  act  is  eyi- 
dently  framed  upon  the  suppositioVi,  that  protection  to  property 
thus  circumstanced,  is  only  re^trffed  against  those  who  enter  the 
dwelling  house  without  the  consent  ofthe  owner,  or  who  obtain 
■jB^ach  6onsent  with  dieyesi-gh  pf  committing  the  larceny.  The 
entry,  therefore,"  is  an  essential  ingredient  ofthe  offence,  and  iha 
co6rt«rred  in  instructing  the  jury  to  the  Contrary. 
'•  Let  the  judgment  be  reversed,"  rfhd  the  cause  remanded,  to 
awaft  a  hew  tria,l  of  the  prisoner,  or  until  he  be  otherwise  discharg- 
ed by  due  course  of  law.  \  ' 


.HARTLEY, ija«, ikciy. .CHANDLER,  et  al. 

■■  .  /     ''f-        '^''^'.''■*.  '■  .••'■":  ^'     '  '     .  vT' 

I.  Whether  an  entry  upon 'an  execvKion  docket  he  evidence  or  not,  per  se,  the 

testimooy  of  the  clerk  or  ))i»^epulv,  that  it  was  genuine,  and   that  lie  had  no 

doubt  hut  il  correctly  claled  the  day  whcn^  ezeculioa  was  returned,  made  it 

admissible. 


Writ  of  ejTor  to  the  Cirdiiit  Court  of  Perry. 


This  was  a  procecdiiig)  by  notice  and  motion,  under  the  statute 
of  1819,  at  the  suit  of  the  plaintiff*  in  error  against  Chandler,  as 
sheriff'  of  Perry,  and  his  sureties,  for  the  failure  to  return  a  writ  of 
fieri  facias,  which  issued  from  the  circuit  court  of  that  county  in 
favor  ofthe  plaintiff,  and  was  placed  in  his  hands  to  be  returned 
(according  to  its  mandate)  three  days  before  the  sixth  Monday 
after  the  foijith  Monday  in  March,  1842.  The  allegation  is,  that 
the  execution  was  not  du^yj-eturned,  &c.  An  issue  was  made 
up  and  submitted  to  a  jury,  who  returned  a  verdict  in  favor  of  the 
defendant,  on  which  judgment  was  rendered. 
•  On  the  trial,  the  plaintiff  excepted  to  the  ruling  of  the  court 
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From'  the  bill  of  exceptions,  it  appears  th?it  the  plaintiff  produced 
his  execution,  together  with  the  execution  docket  kept  by  the 
clerk;  in  which  there  was  an  entry,  stating  that  the^eri  facias  in 
question  was  returned  the  6th  of  August,  1842,  although  the 
sheriff's  indorsement  of  **no  property  found,"  was  dated  the  4th 
of  May  preceding.  > 

The  plaintiff  also  offered  a  deputy  of  the  clerk,  who  testified 
that  the  entry  on  the  docket  was  made  by  him;  that  he  could  not 
rememberj  without  reference  thereto,  that  the  Jiej-i  facias  was 
not  in  fact  returned  until  the  6th  of  August.  He  believed  it  was 
not  returned  earlier,  but  his  belief  rested  entirely  upon  the  entry. 
When  executions  were  returned,  entries  were  made  on  a  docket 
kept  for  that  purpose,  indicati^ig  the  day  of  their  return,  and  that 
he  had  no  doubt  the  entry  in  the  present  casoy  stdted  the  day  of 
return  truly.  The  spring  term  of  the  circuit"  cotirt  of  Perry  in 
1842  was  holden  on  the  9th  of  May. 

Upon  this  evidence,  the  court  instructed  the  jury,  that  it  was 
hot  sufficient  in  law  to  entitle  thb  plaintiff  to  a  verdict. 

H.  Davis  and  E.  W.  Peck,  f^r  the  plaintiff  in  error.  V\'  •   '- 

T.  Chilton,  for  the  defendants,  cited  1  Phil.  Ev.  289,  438;  9 
Johns.  Rep.  289.  •  ' 

COLLIER,  C.  J. — The  counsel  for  the  defendants  has  assimi- 
lated the  entry  upon  the  execution  docket,  to  a  mere  memoran- 
dum made  by  a  witness,  to  which  he  may  refer  for  the  purpose 
of  refreshing  his  memory.  But  he  insists  that  it  cannot  be  made 
evidence  by  the  statement  of  the  deputy  cleric,  that  the  facts  it  af- 
firms are  all  true,  because  it  is  his  'invai-iablc  practice  to  enter 
them  truly. 

By  the  act  of  1812,  the  clerk  of  every  court  is  required  to  en- 
ter in  a  docket  or  book  kept  for  that  purpose,  a  list  of  all  execu- 
tions issued  by  him,  specifying  therein  the  names  of  the  parties, 
the  amount  of  the  judgment,  interest  and  costs  in  such  execution; 
the  name  of  the  person  to  whom  it  is  delivered,  to  what  county 
directed,  the  date  when  issued,  and  the  return  day  thereof;  and 
when  the  same  is  returned,  shall,  without  delay,  record  it  at  large 
on  the  same  page  or  folio,  on  which  the  execution  is  entered,  and 
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shall  constantly  carry  the.  book  to  the  court  of  which  he  is  clerk. 
[Clay's  Dig.  144,  §  8.] 

This  statute  imposes  upon  the  clerk  an  official  duty,  and  the 
execution  docket  cannot  with  propriety  be  considered  as  a  mere 
memorandum,  kept  for  his  ovm  use.  The  Legislature  never  woald 
have  made  a  law  for  a  purpose  so  useless,  as  far  as  it  concerns 
the  public.  But  we"  need  not  resort  to  construction  on  this  point; 
for  the  derk  is  directed  to  carry  his  book  into  court,  and  this  vor 
dicates  that  it  was  intended  for  the  inspection  of  those  who  were 
interested  in  being  informed  of  the.  facts  disclosed  in  it. 

Whether  the  entries  upon  the  execution  docket  are  evidence 
per  se,  we  need  not  inquire;  but  when  aided  by  the  testimony  q( 
the  clerk  or  his  deputy  that  they  were  genuine,  and  that  he  had 
no  doubt  but  they  con*ectly  stated  the  day  when  executions  were 
returned,  we  know  of  no  principle  of  law  which  would  render 
them  incompetent  evidence.  Sometimes  the  American  courts 
have  even  relaxed  the  stringent  rule  of  the  English  common  law, 
by  admitt'uig  a  private  writing  to  go  in  evidence  to  the  jury,  irtall 
cases  where  it  was  made  by  the  witness  at  the  time  of  the  fact, 
for  the  purpose  of  preserving  ihe  memory  of  it;  although  at  th^ 
time  of  testifying,  he  can  recollect  nothing  further  than  that  he 
had  accurately  rcd«ced  the  whole  transaction  to  writing.  [See 
cases  collected  in  note,  3  Greenl.  Ev.  484.]  So  it  has  been  held, 
where  an  agent  made  a  parol  lease  and  entered  a  memorandum 
of  the  terms  in  a  book,  which  was  produced;  but  the  agent  stated 
that  he  had  no  memory  of  the  transaction,  but  from  the  book, 
without  which  he  should  not,  of  his  own  knowledge,  be  able  to 
speak  to  the  fact,  but  on  reading  the  entry  he  had  no  doubt  that 
the  fact  really  happened;  this  was  held  sufficient.  And  where  a 
witness,  called  to  prove  the  execution  of  a  deed,  sees  his  own 
signature  to  the  attestation,  and  says  that  he  is  therefore  sure  that 
he  saw  the  party  execute  it,  this  is  regarded  as  sufficient  proof  of 
the  execution  of  the  deed,  although  the  witness  adds  that  he  has 
no  recollection  of  the  fact  [Greenl.  Ev,  485,  and  oases  there 
cited,]  Surely,  an  execution  docket  ia  not  entitled  to  less  influ- 
ence as  evidence  than  a  mere  private  writing,  not  made  in  virtue 
of  a  legislative  requisition.  Whether  it  bo  a  record  or  not,  the 
assistant  proof  adduced  at  the  trial,  made  it  very  satisfactory  evi- 
dence of  the  fact  for  which  it  was  offered.  It  cannot  be  expected 
that  a  clerk,  from  whose  court,  perhaps,  five  hundred  to  one  thoil- 
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gaird  execiUions  annaally  issue>  should  be  able  to  state  from  his 
own  recollection,  even  aided  by  his  docket,  the  facts  which  the 
jaw  requires  there  to  be  entered.  And  if  the  pmof  made  in  this 
.case  were  adjudged  insufficient,  there  must^in  the  nature  of  things, 
^frequently  be  a  failure  of  justice.  ,    >- , 

The  judgment  of  the  circuit  court  is  reVg^s^-aad  the  cause 
remanded.  .  .^   ;  ^:.;'"'*  . 


*    •■,';.•     '><■ 


>...■    COVINGTON  &  |IEAYI§  y.  KELLY,  u«jj,&c. 

1.  When  a  trustee,  appointed  under  a  dee3  of  trust  fof.l'he  benefit  of  creditors,  Las 
V  placed  the  choscs  in  action,  assigned  to  him,  in  the  hands.of  an  attorney  for  col- 
lection, and  the  latter  is  garnishced  by  a  creditor  of  the  grantor  in  the  trust  deed, 
no  judgment  can  be  rendered  against  him  until  the  trustee  has  b^en  brought  be- 
fore the  court,  and  the  trust  deed  declared  invalid  in  a  contest  between  him  and 
the  attaching  creditor.  •    -        •  '         '        "      .,;'-''•   '     .' 

'•.V      '     V  •■   ■■      •'■-• 'i*. ,•,***-.* ■i''S«V't^J-.  .••''»' 
.,.*  .liyEiT  of  error  to  the  County 'CouH  df  Siirati^r-       t 

This  suit  was  commenced  by  procesagf  garnishment,  sued  out 
after  judgment,  by  Kelly  (suing  for  the  use  of  Hair)  against  one 
Christian  and  Covington  &  Reavis,  requiring  them  to  answer 
fvhat  thay  were  indebted  to  Pollard  (the  defendant  to  Kelly's 
judgment)  the  surviving  partner  of  a  mercantile  firm,  composed 
of  himself  and  one  Carr. 

After  a  judgment  ni.  si.  and  a  sci.  fa.  against  Christian,  he  ap- 
peared and  answered  that  the  firm  of  Pollard  &  Carr  executed  a 
deed  of  trust  to  him,  conveying  certain  real  and  personal  estate, 
as  well  as  chosesin  action  due  that  concern,  upon  certain  trusts 
"which,  from  the  peculiar  condition  of  the  case  in  other  respects, 
need  not  be  slated. .  A  ci»nsiderableportion  of  these  choses  inac- 
tion, were  placed  by  the  trustees,  in  the  hands  of  Covington  & 
Reaves,  as  attornics,  for  collection. 

Covinglon  &  Reavis,  the  other  garnishees,  did  not  answer 
jointly,  but  Reavis,  one  of  thepn,  answered  that  he  had  no  effects 
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or  monies  in  his  hands  belonging  to  the  defen(lant  in  the  judgment, 
nor  was  he  indebted  to  hini  in  any  manner,  at  ihq  time  when  the 
garnishment  was  served;  that  ('hr.stian  (the  other  garnishee)  in 
October,  1840,  placed  in  ihe  hands  of  himself  tind  Covington,  as 
attorneys,  for  collection,  a  large  nnmber  of  clanrns,  purporting  to 
be  due  to  Pollard  (k  Carf,  for  whirh  clairrts  a  receipt  was  given 
by  them  to  Christian,  as  one  of  the  assignees  of  Pollard  &.  Carr.— 
That  as  attorneys,  they  .had  received  about  $4,5Q0  on  said  claims* 
and  paid  the  same  over  to  Christian;  of  the  amount  paid,  8580 
had  been  paid  over  since  the  service  of  the  garnishment.  He 
further  answers,  that  with  the  jexception  of  the  efTects  held  by 
Christian  In  trust,  for  the  creditors  of  Pollard  <fe  Carr,  ho  knew 
of  none  having  effects  of  theirs  in  hand. 

It  was  agreed  that  this  answer  should  be  consldere'd  as  filed  at 
the  return  of  the  garnishment,  and  taken  as  the  ans.wer  of  Cov- 
ington, and  stand  on  the  same  ground  as  if  made  by  him. 

Upon  these  answers,  an  affidavit  vVas  filed  by  Hair,  alleging 
that  tliey  were  incorrect,  and  that  the  deed  of  trust  therein 
mentioned,  was  null  and  void.  He  thereupon  prayed  that  an  is- 
sue should  be  made  up  to  try  the  fact.  All  the  gnrnishees,  Cov- 
ington &.  Reavis,  as  well  as  Christian,  denied  that  the  deed  of 
trust  mentioned  in  their  several  answcre,  was  null  and  void.  It 
was  agreed  that  this  issue,  and  the  ansvversto  the  several  causes, 
to  apply  to  all  the  cases  in  w  hich  Pollard  was  defendant  in  attach- 
ment. And  thereupon,  the  plaintifr voluntarily  dismissed  his  pro- 
ceeding as  to  the  garnishee.  Christian.  The  issue  was  then  sub- 
mitted to  the  court  as  a  question  of  law,  upon  the  face  of  the  pa- 
per; and  to  sustain  it,  the  plaintiff  slio wed  the  deed  of  trust.  The 
court  held  the  deed  to  be  fraudulent  upon  its  face  and  void  at  law. 

Covington  &  Reavis  moved  to  be  discharged,  notwithstand- 
ing this  judgment  upon  the  effect  of  the  deed,  which  the  court  re- 
fused. 

They  then  moved  to  bo  discharged  upon  their  answer,  on  the 
ground  that  the  plaintiffhad  voluntarily  dismissed  his  proceeding 
as  to  Christian.  This  wasAo  refused,  and  the  court  then  ren- 
dered a  judgment  against  Codington  <k  Reavis  for  8500,  in  favor 
of  the  plaintiffs.'  '   : 

The  assignments  of  error  question  the  regularity  of  this  judg- 
ment, under  the  circumstances  disoiosed  by  the  record,  as  well  as 
upon  the  deed  itself.     .    :  ^.iv,    *   -     .    ,'.  ., 
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Reavw,  for  the  plaintiffs  in  error. 

Hair,  coiitrq.  -    • 

GOLDTHWAITE,  J.— This  case  is  so  entangled  by  connect- 
ing it  with  proceedings  against  other  parties,  that  it  is  somewhat 
difficult  to  present  a  distinct  undei'standing  of  the  questions  upon 
which  our  decision  will  turn. 

Covington  &  Reavis  and  Christian,  are  jointly  summoned  as 
garnishees;  but  by  their  several  ans^yers,  we  ascertain  that  there 
is  nothing  like  a  joint  liability  to  the  debtor,  whose  effects  are 
sought  to  be  attached  in  their  hands. 

Covington  &  Reavis  are  liable  immediately  to  Christian,  upon 
.their  receipt,  although  that  was  given  to  him  in  his  character  of 
trustee,  under  the  deed  which  is  attacked  as  fraudulent;  when, 
therefore,  their  answer  disclosed  this  fact,  Christian  was  shown  to 
be  the  only  proper  party  to  litigate  with  the  plaintiff,  the  questions 
arising  upon  the  trust  deed.  It  is  not  disputed,  that  as  soon  as 
the  trust  deed  is  out  of  the  way,  by  reason  of  its  being  adjudged 
^fraudulent,  that  any  creditor  of  the  grantors  might  attach  the  mo- 
nies in  the  hands  pf  the  trustees;  or  even  before,  arid  afterwards 
iawait  the  judgment  of  tbe  court  upon  that  question.  [Hazai-d  v. 
Franklin,  2  Ala.  Re^.  349.]  Previous  to  the  statute,  which  we 
shall  presently  consider,  the  legal  effect  of  such  a  deed  could  be 
inquired  into  in  a  direct  proceeding  againjt  a  garnishee;  and  our 
impression  is,  that  there  would  be  no  difference  whether  the  gar- 
nishee was  the  trustee,  or  was  one  indebted  to  him  in  that  cha- 
racter. .  : 

However  the  latter  matter  may  be,i.t  is  certain  that  the  trustee 
and  those  claiming  under  the  deed  would  not  have  been,  necessa- 
rily, concluded  by  a  judgment  against  a  garnishee  answerable  to 
them.  It  was,  most  probSibly,  in  regard  to  this  difficulty  that  the 
act  of  1840  was  enacted.  That  provides,  "that  when  a  garnishee, 
in  any  case  of  judicial  or  original  attachment,  shall  answer,  that 
previous  to  the  time  of  such  answer,  he  or  she  shall  have  received 
notice  of  the  assignment  of  the  W^  or  property,  in  respect  to 
which  the  garnishment  issued,  it  ^lall  not.  be  lawful  for  the  court 
to  render  judgment  against  the  garnishee  on  the  ground  of  the 
invalidity  of  the  assignment  of  the  debt  or  property;  but  the  court 
before  which  the  garnishment  is  pending,  shall  suspend  the  pro- 
ceedings against  the  said  garnishee,  until  the  question  is  litigated, 
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as  is  provided  for  in  the  following  section  of  die  act"  The 
other  sections  of  the  act  provide  for  the  manner  in  which  the 
party  who  claims  to  have  the  interest  in  the  debt  or  property 
shall  be  brought  before  it;  and  only  permits  a  judgment  to  be  ren- 
dered against  the  garnishee  after  the  question  of  right  is  deter- 
mined against  him  wh6  claims  to  have  itJ 

It  is  evident  this  statute  is  highly  remedial,  inasmuch  as  it  re- 
lieves the  garnishee  from  the  liability  to  contest  the  same  ques- 
tions of  law  or  of  fact  with'the  plaintiff  in  the  garnisliee  proceed- 
ing, and^  aftc^rvvai-ds,  with  the  person  claiming  the  right;  and, 
therefore,  it  ought  to  receive  a  liberal  construction. 

In  this  case,  it  is  not  pretended  that  the  trustee  has  transferred 
the  debt,  but  the  garnishee  is  sought  to  be  charged  as  having 
moneys  in  his  hands  which,  in  point  of  law,  belong  to  the  debtor, 
as' whose  effects  it  is  sought  to  be  attached.  T'he  answer  showB 
that  this  debt  has  been  transferred  to  another,  or  that  such  is  the 
legal  result  if  a  particular  deed  is  valid  in  law.  In  our  opinion, 
this  is  within  the  spirit  of  the  enactment,  even  if  it  is  not  within 
the  very  letter. 

Let  us,  then,  examine  the  agreement  of  the  parties,  to  ascertain 
if  a  presumption  can  properly  be  di-awn  therefrom,  that  these  gar- 
nishees intended  to  waive  the  protection  of  the  statute,  and  take 
upon  themselves  the  risk  of  being  compelled  again  to  litigate  the 
same  questions  with  the  trustee. 

It  will  be  perceived  that  the  plaintiff  asserts  not  only  that  the 
deed  of  trust  is  null  and  void,  but  also,  that  the  answer  is  incor- 
rect; it  was  the  latter  part  of  this  allegation  which  enabled  him  to 
have  an  issue  made  up  with  Covington  &  Reavis.  Christian, 
the  trustee,  although  betbre  the  court  as  a  garnishee,  was  not  be- 
fore it  in  the  character  of  a  claimant  of  the  debt  due  from  Cov- 
ington &  Reavis;.  and  no  notice  to  him,  under  tlie  statute,  was 
ever  issued.  It  is  possible,  if  he  had  continued  before  the  court, 
we  might  properly  have  inferred  that  he  waived  the  notice  re- 
quired to  be  given  by  the  statute,  and  was  bound  by  the  agree- 
ment. But,  instead  of  this,  he  is  voluntarily  dismissed  as  one  of 
the  garnishees  in  the  cause,  and  no  proceedings  are  afterwards 
taken  against  him.  Conceding  that  this  dismission  only  affected 
him  as  a  garnishee,  it  does  not  make  the  subsequent  judgment 
against  Covington  <fc  Reavis  regular;  foe  no  judgment  could  be 
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rendered  against  them  until  the  question  of  light  to  the  money 
had  been  determined  as  between  the  pUuntifTand  Christian. 

Our  conclusion  is,  that  thp  proceedings  were  sp  irregular  that 
the  judgment  cannpt  be  sustained.  It  niust.  thereTpre,  be  reversed, 
and  the  cause  remanded,  in  order  that  the  plaintiff  may,  if  he 
chooses,  proceed  to  bring  the  trustee.  Christian,  before  the  court, 
by  notice,  as  the  claimant  of  the  debt  alleged  subject  to  be  at- 
tached as  the  effects  of  the  debtor  by  the  judgment. 

It  will  be  seen  that  we  bave.  avoided  all  reference  to  the  legal 
questions  arising  out  6f  the  deed  of  trust.  This  is  not  because 
we  have  any  doubt  upon  them,  but  because  the  present  parties 
are  not  competent  to  litigate  them. 

Judgmeiiiit  rerersed,  and  cause  remanded. 
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«     THE  STATE  v.  HINTON  AND  WATSON. 

1,  The  crime  of  adultery  consists  in  the  ilHcit  intercourse  of  two  persona  of  dif- 
ferent sexes,  one  of  whom  a!  least  is  rnnrried,  and  includes  the  rrime  of  forni> 
cation .  Upon  an  indictment  for  adultery,  therefore,  it  is  not  necessary  to  al- 
lege that  either  of  the  ofFeriding  parties  were  married.  The  term  "adultery" 
implies  the  offence  without  the  allegalion  of  any  other  fact. 

Ekrok  to  the  Circuit  Court  of  Dallas.    •  .   -. 

Novel  and  difficult  questions. 

The  defendants  were  indicted  for  living  together  in  adultery 
and  fornication.  The  first  count  charges  that  the  defendants 
"lived  together  in  adultery;"  the  second, ''that  they  lived  together 
in  fornication."  ^  - 

.  Thejury  having  found  the  defendants  guilty,  they  moved  in  ar- 
rest of  judgment,  because  the  charge  in  the  indictment  was  too 
general,  and  because  the  finding  was  general  on  both  counts,  for 
distinct  offences.  The  court"  overruled  the  motion,  but  referred 
the  questions  of  law  arising  thereon  for  the  consideration  of  this 
court,  as  novel  and  difficult. 
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The  Attorney  Geweral.  for  the  Slate— Kiited  Arch.  C.  PI. 
61;  4  Porter,  185;  5  id.  33;  8  Wead.  211;  Bouv,  Law  Dic.  2 
Dall.  124;  1  Yeates,  G;  5  Rand.  634;  2  Bailey,  149. 

G.  W.  Gayle,  coMfra— cited  4  Pick.  600;  4  Porter,  397;  3  Stew-, 
art,  123. 

ORMOND,  J. — The  objectton  taken  to  the.  first  count  of  the 
indictment  is,  that  it«houhd  have  been  alleged  that  one  ot"  the  of- 
fending parties^  at  least,  was  marrieii  We  do  not  think  it  was 
necessary.  The  crime  of  ^ctultpry  consists  in.  the  illicit  com- 
merce of  two  persons  ofdifferent  sexes,  one  of  whom  at  least,  is 
married,  and  includes  thccrin')e  of  fornication.  The  term  itself 
imports  the.  offence  without  the  allegation  of  any  other  fact. — 
The  indictment  was  therefore  sufficient. 

The  finding  of  the  jury  on  both  counts,  canpot  possibly  preju- 
dice the  defendants,  as  the  offence  charged  in  the  second  count 
is  included  in  the  fir^t.     Let  th6^  jadgmeiit  be  affirmed. 


ADAMS'  Adm'r  v.  TORBERT. 

1.  Where  a  promisfrory  note,  payable  in  Bank,  is  transferred  by  indorsement,  af. 
ter  maturiiy,  to  qnlitle  the  indorsee  to  cliarpe  the  indorser,  he  should  de- 
iniind  payment  of  the  maker  within  a  rcaannHblu  time  afier  he  became  the 
proprietor  of  the  paper,  and  if  refused,  give  notice  of  non-payment  to  the  indor. 
ser  :  and  thcinHulvency  of  the  maker  at  the  time  of  the  transfer  will  not  excuse 

'  the  indorsee's  neglect  thus  to  proceed. 

Wbit  of  error  to  the  Circuit  Court  of  Marengo. 

This  was  an  action  of  assumpsit  by  the  phlntiffin  error,  against 
the  defendant.  The  declaration,  so  for  as  it  is  necessary  to  no- 
tice it,  alleges  that  J.  B.  Wilkins,on  the  31st  ofMay,  1834,  made 
his  promissory  note  for  the  sum  of  seven  hundred  and  ninety- 
one  dollai's  and  ninety  cents,  payable  on  the  first  day  of  Januor 
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ry  next  thereafter,  to  James  A.  Torhert  or  order,  at  the  Branch- 
of  the  Bank  of  the  Statepf  Alabama  at  Mobile: ,  On  the  9th  of 
Februai'y  1836,  the  payee  died  intestate,'and  administratibn  of  all 
his  estate  was  granted  to  the  defendant,  who,  as  such  administra- 
trix, indorsed  and  delivered  the  note  in  question  to  the  intestate  of 
the  plaintiff.  Afterwards  the  same  was  duly  presented  to  the 
maker  for  payment,  whicl^  was  refused;  thereupon,  it  was  pro- 
tested— of  all  which  the  defendant  ha:d  due  notice,  &a 

The  cause  was  tried  l»y  a  jury  as  on  issue  joined,  but  on  what 
plea,  the  record  does  not  inform  us.  A  verdict  Was  returned  for 
the  defendant,  and  judgment  was  f^dered  accordingly.  On  the 
trial,  the  plaintiff  excepted  to  the  ebatge  of  the  judge  to  the  jury.  It 
was  proved  that  the  note  came  to  the  possession  of  the  defendant 
as  administratrix  of  the  payee  aft^^  the  sttme  v-  as  dqe;-  that  in 
1837,  she  indorsed  and  delivered -it  for  a  consideration  moving  to 
herself;  that  in  less  than 'six  months  after  the  indorsement  it  was 
presented  several  times' to  the  maker  for  payment,  who  refused 
to  discharge  it.  On  the  16th' of  August,  1841,  the  note  was  again 
presented  to  the  maker  for  payment,  &nd  upon  payment  beipg 
refused,  it  was  protested  for  nQn-payment,  and  notice  thereof 
given  to  the  defendant.  '  . 

Evidence  was  adduced  by  the  plaint^  tending  to  show  that  the 
maker  was  insol  vent  at  the  time  the  indorsement  was  made;  that  soon 
thereafter  he  became  notoriously  insolvent,- and  still  continues  so. 

Upon  this  evidence  the  court,  instructed  the  jury,  that  the  pre- 
sentment of  the  note  for  payment,  and' notice  of  non-payment  to 
the  defendant,  was  not  sufficient  to  charge  her;  that  the  insolven- 
cy of  the  maker  would  not  e.^'cuse  a  due  presentment  to  him,  and 
notice  thereof  ta  the  defcndal'it;-'and' that  the  plaintiff  was  hot  en- 
titled to  recover. 

L.  Clark,  for  the  plaintiff  in. error; — The  insolvency  of  Wil- 
kins  is  a  sufficient  excuse  for  not  giving  notice  of  a  demand,  and 
refusal  by  him  to  pay  the  note,  at  an  earlier  day.  [2  H.  Bla. 
Rep.  336,  609;  2  Ca'ine's  Rep.  343;  4  Cranch's  Rep.  141;  11 
Johns.  Rep.  181;  3  Ala;  Rep.  648.]      -  '  ■ 

F.  S,  Lyon,  for  the  defendant. — There  is  no  pretence  that  the 
note  was  fraudulently  indorsed  by  the  defendant.  For  any  thing 
shown  to  the  contrary,  her  indorsees  were  as  well  informed  of 
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Wilkins*  situation  as  hcpsclf.  In  fact  thfe  proof  does  not  show  he 
vias  certainly  insolvent  at  the  time  of  Ircr  indorsement  Although 
the  note  wafs  transferred  after  it  became  due,  reasonable  diligence 
was  necessary  in  making  demand-  and  giving  notice,  in  order  to 
ctiarge  the  defendant 

COLLIER,  C.  J. — Uponlhodpathof  the^ayee  and  the  grant 
of  administration  to  the  defendant,  the  legal  interest  in  the  note  in 
question  vested  in  her^and  it  was  component  for  her  to  transfer  it 
by  indorsement  The  fact  that  it  was  past  due.  did  not  render 
the  assignment  irregular,  or  in  any  manner  affect  the  right  of  the 
indoi"see  to  demand  its  payment  of  tho  maker.  [Chitty  on  Bills, 
9  Am.  Eld.  242?  et  post.  "Tliefciet,  that  the  note  was  over-due 
when  negotiated,  did  not  dispepse  with  a  demand  and  notice.  It 
is  the  duly  of  an  indorsee  to  demand  payment  of  the  maker  with- 
in a  reasonable  time  after  the  translejr  to  him  of  paper,  and  if  re- 
fused, to  give  notice-'of  non-.payment  to  the  indorser.  The  under- 
taking of  the  indoi-ser  is  made  upon  these  conditions,  and  unless 
they  are  performed,  it  cannot  be  absolute,  so  as  to  entitle  the  hol- 
der to  his^action  against  him^and  in  this  respect,  there  is  no  dif- 
ference between  pa jX3r  indorsed  before,  and  after  it  is  due." — 
Such  is, the  language  of  this  court  in  Keunon  v.  McRea,  [7  Por- 
ter's Rep..  185<-t).]  and  the  cases  theire  cited,  very  satisfactorily 
sustain  the  doctrine  as  we  have  stated  it 

We  do  not  understand  that  the  plaintiff  denies  these  principles, 
but  he  insists,  that  as  the  rfiaker  of  the  note  was  insolvent  at  the 
time  of  the  indorsement,  and  has  been  Qvcr  since,  that,  therefore, 
the  defendant  has  not  been  prejudiced  by'the.want  of  notice  of  a 
demand  and'  refusal  to  pay,  and  cannot  insist  upon  the  want  of 
it,  as  a  defence  tQ  the  present  action,  .  It  is  lajd  down  generally, 
that  whenever  a  party  to  a  bill  is  entitled  to  his  remedy  over 
against  another  party,  either  on  the  bill  or  otherwise,  a»  he  may 
be  prejudiced  by  the  delay,  jn  giving  him  notice  of  the  dishonor,  he 
is  therefore  entitled  to  it  It  -has,  therefore,  been  held,  that  the 
drawer  of  a  bill  is  entitled  to  notice  of  its  -  dishonor,  although  he 
knew  that  it  would  not  be  pai^  by  the  acceptor,  provided  he  had 
any  reason  or  right  to  expect  that  it  would  l>e  paid  by  any  other 
person,  or  he  have  any  remedy  over  against  such  person.  [Chit- 
ty on  Bills,  9  Amcr.  ed.  471.]  Again:  "the  Icnown  insolvency 
of  the  drawee  or  acceptor,  or  maker  of  a  note,  or  his  being  in 
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prison,  or  the  notorious  Stopping  payment  of  51  banker,  constitute 
no  excuses,  either  at  law  or  in  equity,  or  in  bankruptcy,  for  the 
neglect  to  give  notice  of  non-acceptance  or  non-payment;  be- 
cause many  means  may*reraain  of  obtaining  payment  by  the  as- 
sistance of  friends  or  otherwise,  of  \yhich  it  is  reasonable  that  the 
drawer  and  indorsers  should  have  the  opportunity  of  availing 
themselves,  and  it  is  not  competent  to  the  holders  to  show  that 
the  delay  in  giving  notice  has  not  in  fact  been  pi-ejudiciak"  [Id. 
482.]  Parties  are  entitf^d  to  have  the  chance  offered  them  of 
making  what  they  can  of  those  who  are  liable  over  to  them,  and 
if  they  are  abridged  of  it,  the  law  which  is  founded  upon  the  usage 
and  custom  of  merchants,  says  they  are  discharged.  [Rhode  v. 
Proctor,  4  B.  &  C.  Rep.  517.]  /     . 

In  DeBerdt  v.  Atkinson,  [2  H.  Bla.  Rep.  33(>,}  it  was  held, 
that  if  the  payee  of  a  note  lend  his  name  and  indorse  it,  merely  to 
give  it  credit,  and  enable  x\)e  maker  to  raise  money  upon  it,  and 
knows  at  the  time  that  the  maker  ie  insolvent, '  this  is  not  a  fair 
transaction,  and  he  is  therefore -not  entitled  to  notice;  and  it  is  no 
defence  for  him,  that  the  note  wasnof  properly  presented  for  pay- 
ment. This  decision  has  been  often  disapproved  of.  Mr  Chitty 
considers  it  as  erroneous,  because  the  indorser  upon  paying  the 
note,  would  have  a  clear  right  of  action  against  the  maker.  In 
French  v.  The  Bank  of  Columbia,  [4  Cranch's  Rep.  164,]  the 
case  was  remarked  upon,  and  the  court  say,  "In  point  of  reason, 
justice  and  the  nature  of  the  undertaking,  there  is  no  Case  in 
which  the  indorser  is  better  entitled  to  demand  strict  notice,  than 
in  the  case  of  an  indorsement  for  accommodation,  the  maker  hav- 
ing the  value.  'Chief  Justice  Kent  notices  the  principle  determin- 
ed in  DeBerdt  v.  Atkinson,  and  says,  "Tfee  same  point  was  after- 
wards ruled  by  Buller,  Justice,  at  nisi prius.  [1  Esp.  Rep.  303.] 
But  within  twO  years  subsequent  to  the  first  decision,  the  same 
court  of  (T.  B.  decided  directly  the  contrary,  in  the  case  of  Nichol- 
son v.  Gouthit,  [2  H.  Black,  609.]  We  think  the  reasoning  in 
the  last  decision  the  best,  and  ought  to  be  followed."  Further: 
"An  indorsement  for  the  credit  of  the  drawer,  and  without  re- 
ceiving value,  is  not  unusual  in  the  ordinary  'course  of  business, 
but  it  would  be  inconvenient  and  injurious,  to  dispense  with  the 
settled  rule  of  the  previous  dertiand  and  notice  in  alt  such  cases. 
It  is  no  doubt  the  genera!  understanding  of  the  parties,  whert  ne- 
gotiable paper  is  indorsed,  that  the  legal  consequences  shall  at^ 
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tach  to  that  indorsement."  [2Caine's  Rep.  344-5.]  In  Agan  v; 
McManus,  [II  Johns.  Rep.  182.]  it  was^  holden  that  the  dtKrlrine 
applicable  to  waiver  ot  notice  of  ih^  dishonor  of  bills  of.exchange, 
does  not  apply  to  promissory  notes;  and  it  seems  now  to  be  settled 
in  Ertgland,  that  it"  such  not  ce  m  the  ordinary  cqurse  of  business, 
can  be  dispensed  with  in  any  case,  it  is  only  where  theirisuJvency 
of  the  maker  was  known  at  the  time  of  the  indorsement.  In  the 
case  last  cited,  the  court  da  mit  intimate  that  the  known  insolven- 
cy  itself  would  d.spense  with  the  necessity  of  a  demand  and  re- 
fusal; whafwas  said  upon  (hat  point,  was  -  merely  intended  to 
show,  that  such  a  cqse  was  not  concluded  by  the  generality  of 
the  remark.  And  we  think,  it  abundantly  aj)pears  by  -the  law  aB 
cited  from  Chitty  on  Bills,  that  the  insolvency  of  the  malicr  can- 
not excuse  the  want  of  notice  to  the  indbrsen'and  whether  the' 
indorsement  was  made  for  value  paid  to  him,  or  R»r  live  accom* 
modatiun  oflhe  maker,  is  wholly  immateriaL  ^See Barton  v.  B^ 
ker,  1  Serg't  &-R.  Rep  334.]  •        ,    .;.   •    <  .v.-   "  .  ^.   '  v  ^. 

The  note  on  vyhich  this  action  was  breught,  is  made  payable 
at  bank,  and  under  our  statutes  in  respect  to  such  se^iritiesr  is 
"governed  by  the  rules  of  the  law-merchant,  as  to  days  <»f  grace, 
protest  and  notice."  [Clay's  Dig.  §  11,  13.  17.]  Thrs4)eing  the 
case,  the  authorities  c. ted  arc  strictly  applicable..  . 

The  facts-  show  that  notice  of  the  nt»n-payment  of  the  note 
was  not  given  to  the  delendant  until  neatly  four  years  had  elaps- 
ed after  its  indorsement  by  hor;  and  the  only  excuse  urged  for  this 
neglect,  was  the, insolvency  of  the  maksp.  This  wc  have  seen 
did  not  warrant  the  omission.  If  the  facts  had  been  presented  to 
the  court  upon  a  demurrer  to  the  evidence,.^^e  court  should  have 
rendered  a  judgment  for  the  defendant,  and  we  ihipk  it  was  au- 
thorised to  instruct  the  jury  in,  such  a  manner  as  to  produce 
the  same  result. 

Milton  V.  DcYampert,  [3  Ala  Rep.  648,}  which  was  cited  by 
the  plaintifTs  counsel,  is  eutircfy  unlike  tlie  presertt.  There,  the 
note  was  not  indoreed  by  the  payee  or  other  legal  proprietor;  but 
by  one  who  was  a  stranger  to  it;  and  it  was  consequently  bolden 
that  the  ordinary  rules  applicable  to  indorsers,  did  not  control 
the  defendant's  liability. 

Without  adding  any  thing  more,  the  judgment  is  aflimjed. 
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LAMBETH  AND  WIFE  v.  GARNER,  et  al. 

i,  A  reportby  the  administrator,  that  the  eslate  rtpresented  by  him  is  insolvent, 
i§  necessary  to  give  the  county  court  jurisdiciion  to  dectee  against  him  in  fa- 
for  of  creditors :  and  a  report  of  insolvency  made'by  a'prevfous  administrator, 
has'no  effect  on  on  a  subsequent  administrator,  de  bonis,  ntn. 

'  WjRiT  of  error  to  the  Gbudty  Court  of  Su^nter. 

.  ■  "     •  "       '       ,       .    '  ■   ■'  '  >  .    '  -  '  ■  -      .  , 

'.  -  V  •  r;"v  ■    '-    .      -  I-  ;'  ','•.•>  -■     ?.         "  ..       ■  '  '  ' 

-.....■     >•  .      ,-  ..-'-._- •.•.-.•■.     ..,  ,;^  .  '-  •  . -.^    ,.^  -    ,■_    ,        ^    ,•..••    - 

i\This  is  an  'administration  catase,  "and  th6  decree  complained  of 
is  one  mqde  on  the  final,  settlement  gf  the  estate  of  Pleasant 
jM.  Po«ey,  deceased.      "       ,  ■-./.. 

,  In  July,  1840,  administration  of  the  estate  of  Pleasant  M.  Po- 
sey, was  ^rtmted  to  Catharine,  Posey.  She  resigned  the  trust 
in  August  of  the  sanie  year,  without  pik)c^ding  upon  the  admin- 
istration. Upon  hei^  resignation,  James  IJ air  was  appointed. — 
Hair,  after  proceeding  in  the  administi'ation  so  far  as  to  obtain 
an  order,  of  sale  of  some  real  estate,-  upon  his  petition  setting  out 
that  it  coGild  not  be  fairly  and  beneficially  divided  among  the 
heirs  at  law,  reported  the  estate  insolvent  on  the  22d  September, 
1842.  On  the  10th  of  November  of  the  same  year.  Hair  resigned 
the  administration,  and  Mrs  Posey. was  re-appointed  and  enter- 
ed into  a  new  bond*  On  this  administration,  an  inventory  of  the 
estate  was  returned.  .  At  June  term,  1843,  anapplication  was 
made  by.  one  Williams,  for  a  citation  to  William  Lambeth,  who 
had  intermarried  wj/;fi  the  administratrix,  and  his  wife,  to  settle 
the  said  estate.  ,     ■ 

A  citation  was  issued  j;a  Lambeth  and  wife  on  the  26th  of 
June,  1.843,  to  appear  before  the  court  and  settle  the  said  estate, 
but  it  does  not  recite  at  whose  instance,  or  for  what  cause,  it  was 
issued-.  They  appeared  at  the  July  term,  and  asked  for  further 
time,  which  was  allowed  tbcm  until  the  4th  Monday  of  Septem- 
ber then  next:  At  the  same  term,  a  citation  was  ordered  against 
Hair,  the  former  administrator,  to  appear  and  settle  his  accounts. 
Atthe  September  term,  Lambeth  and  wile  appeared  and  filed  their 
account  current  and  voucher?,  and  tliC'Court  thereupon  ordered  that 
the  4th  Monday  of  November  then  next,  should  be  set  apart  for 
the  final  settlement  of  the  estate;  and  publication  was  then  order- 
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ed,  giving  at  least  40  days  notice  for  alt  persons  in  adverse  in- 
terest, to  appearand  contest- the  same.  In  the  accountcurreBt 
filed,  the  parties  debited  themselves  -with  seven  slaves,  six  ^f 
which  were  stated  as  purehasedby  Mrs  Lambeth,  while  sole  ad- 
ministratnix,  vvith  a  note  belonging-  to  the  estate:  And  credilecj, 
themselves  with  the  same  slaves  as  remaining  in  their  possession. 
They  also  disclosed  the  names  of  the  several  distributees  of  the 
said  estate,  who  were  all  minors. 

The  court  then  proceeded  to'stato  an  account  with  the  ad- 
ministratrix, which  need  not  be  recited,  as  the  opinion  of  the 
court  does  not  proceed  upon  it.  In  this  account  was  included 
the  accounts  of  unpaid  creditors  amounting  to  8194€  36,  and 
judgments  were  rendered  in  their  fa.vor.severaIly,  for  the  amounts 
ascertained  by  the  comt  to  be  due  them  against  Lambeth  and 
wife,  for  which  sums  so  decreed,  execution  was  ordered  to  issue. 

The  writ  of  error  is  sued  out  upon  this  fmal  decree^  nrid  one  of 
the  errors  assigned  (the  only  one  upon  which  the  opinion  of  the 
court  is  given)  is,  that  tbc  county  court  had  no  jurisdiction  to  ren- 
der these  judgments  injavor  of  the  several  creditors. 

.    Smith,  for  the  plaintiff  in  error. 
Peck,  contra. 

GOLDTIIWAITE,  J.— There  is  in  this  case,  an  error  which 
goes  to  the  entire  settlement,  and  which  renders  it  improper  to 
determine  any  other  question  raised  upon  the  record.   *  <  -.'.'*  <» .. 

It  appears  that  the  estate  has  never  been  represented  insol- 
vent by  the  present  representative,  and  sucl^^  representation,  in 
our  opinion,  is  absolutely  essential,  to  give  the  county,  court  jCi- 
risdiction  to  decree  in  favor  of  creditors.  This  subject  was  exa- 
mined at  some  length  in.Clark  v.  West,  [.5  Ala.  Rep.  117,]  and 
there  we  endeavored  to  show  that  tho  peculiar  jurisdiction  exer- 
cised over  insolvent  estates^ arises  out  of,  and  is  dependant  upon 
the  report  of  the  administrator.  This  case  differs  from"  that,  in 
the  circumstance,  that  a  previous  administrator  bad  so  reported> 
and  afterwards  resigned  before  any  settlement  With  the  county 
court;  this  circumstance  does  not  change  the  legal  asjx.'ct  of  the 
case.  The  general  course  of  decision  has  been  to  consider  each 
administration  as  entirely  distinct  from  any  othej-;  and  accord- 
ingly it  has  been  held  that  an  administrator  de  bonis  non,  could 


873 ALABAMA. 

Lambeth  and  Wife  v.  Garber,  et  al. 


maintain  no  action  against  the  representatives  of  the  previous  ad* 
ministrator  for  assets  of  the  estate  received,  by  him;  [Chamber- 
layne  v.  Bates, '2  Porter,  550.]  So,  likewise,  as  to  a  suit  upon  the 
oflicial  bond,  for  the  benefit  of, the  administrator  de  bonis  n&n. — • 
[Judge  County  Court  y.  Price,  6  Ala.  Rep.]'  In  Thomasonv. 
Blackweli's  admVs,  [5  S.  &  P.  181,]  and  Driver  v.  Riddle,  [8 
Porter,  343,]  it,  was  held,  that  an  administrator  could  not,  by  re- 
signing the'trust,  discharge  himself  from  a  suit  in  progress  against 
him,  without  showing  an  administration  ox  want  of  assets. 

It  it  truejn  Chamberlain  v.  Bates,  the  court  express  the  opin-' 
ion  that  the  decision- then  made  would  not  necessariiy  determine 
that  a  report  of  insolvency,  by  an  administrator  de  bonis  non^ 
might  not  dravy  to' the  jurisdiction  of  the  county  court  the  settle- 
ment With  the  previ^ous  administrator,  or  his  personal  representa- 
tive.    Whatever  may  be  the  proper  course  of  practise  in  that 
case,  it  is  not  the  one  presented  by  this  record;  but  here' the  ad- 
ministrator de  bi)nis  non  is  sought  to»  be  charged  Ijy  reason  of 
an  actvyith  which  he  has  no  connexion,  and  ovfer  which  he  could 
exercise  no  judgment  or  control.     The  right  of  contesting  de- 
mands-asserted by  creditors  is  one  of  great  importance  to  those 
who  are  entitled  to  distribution;  and,  when  the  estate  is  eolvent, 
the  administrator  is  alone  authorised  to  act  upon  them.     When 
the  estate  is  insolvent^  the  distributees  cease  to  have  any  interest 
in  it,  and  instead  of  a  representative  in, their  behalf,  the  law  has 
very  wisely  substituted  the  judge  of  the  county  court  or  commis- 
sioners, to  determine  on  the  clainas  presented  as  between  the  se- 
veral creditors,  and  the  administrator  tias  no  voice  in  the  matter, 
except  to  render  a  ^ue  account  of  the  assets.     We  may  remark 
that  the  law  will  not  permit  one  administrator  to  be  bound  by  the 
admissions  of  his  oo-administrator,     [Carut^ie'rs    v.    Mardis,  3 
Ala.  Rep,  59U  ]     Here,  the  attempt  is  to  bind  one  by  an  antece- 
dent act  of  another,  which  seems  to  fall  within  the  same  princi- 
ple..  The  only  doubt  we  have  in  this  case,  has  been  from  the  sup- 
posed influence  it  might  have  «pon  the  bar  presented  by  the  sta- 
.tCiteof  non  claim,  and  the  questions  therewith  connected;  but  it 
does  not  seem  to  follow  that  the  bar  would  not  attach  to  the  first 
grant  of  administration,  or  that  a  presentation  of  the  demand  to 
the  first  adtninistrator  would  not  avoid  the  bar.     These  matters 
seem  to  have  been  somewhat  considered  in  Hazard  v.  Pui'dom, 
[3  Porter,  43,]  but  no  decision  was  made  upoA  them. 
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Upon  tho  vrhole,  wc  arc  of  opinion  that  the  judgment  of  final 
settlement  must  be  reversed  for  the  error  in  rendering  judgment 
in  favor  of  the  unpaid  creditors. 

Judgment  reversed  and  remanded. 


WEAVER  ^  GAINS  v.  CRENSHAW. 

1.  The  right  of  a  freehrtlder  to  bo  sued  in  (he  county  oTliis  residence,  isaperso. 
nal  privilege,  and  cannot  be  pleaded  by  any  other  parly  to  the  suit ;  therefore, 
a  joint  pica  by  two'dcfonditnis,  one  of  Whomis  liBble  tolhef>uit,  is  bad. 

2.  Uniil  (lower  is  a!>>i^ncd  lo  the  widow,  she  luto  no  estate  in  the  landa  of  her 
huxband,  but  a  mere  right  t9  occupy  the -mansion  house,  pat  houses,  &c.  irotil 
dower  is  as.-i^ncdlt^r. 

3.  Wheiher  an  astaie  Vn  dower  would -entiilo  the  second  husband  to  an  ezemp* 
tion  from  Ruit,  out  of  the  county  of  ffis  residence,  Qufre? 

4.  A  joint  judgment  against  two  dcfendants.^ne  opoh  verdict,  and  the  other  by 
nil  dicil,  ta  regular.  .   . 

"■.'■•L--  -•-'S'   . 

Erroe  to  the  County  Court  of  Pei'ry,    , 

Debt  on  note  executed  by  the  plaintiffs  in  error  and  one  Brad- 
ley. A  writ  issued  against  all  the  parties;  and  also  a  branch  writ 
to  Dallas  county.  The  sheriff  of  Perry  returned  the  writ  exe- 
cuted on  the  plaintiffs  in  error,  and  "not  found,"  as  to  Bradley. 

The  defendant  Gains  pleaded  that  he  was  a  resident  freeholder 
of  Dallas  county,  and  not  liable  to  a  suit  in  Perry  county. 

The  defendants  jointly  pleaded  the  freehold  of  Gains  in  the 
county  of  Dallas. 

Upon  the  first  plea,  issue  was  taken;  and  to  the  last,  there  was 
a  demurrer,  which  was  sustained  by  the  court 

Upon  the  trial  of  the  issue,  the  defendant  Gains,  to  establish 
his  freehold  in  Dallas  ccninty.  proved  that  he  resided  in  that  coun- 
ty, upon  land  which  had  belonged  in  fee  to  his  wife's  former  hus- 
band, but  did  not  prflve  that  dowor  had  been  assigned  her.  The 
court  instructed  the  jury,  that  this  was  not  such  a  freehold  in  the 
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defendant  as  would  protect  him  from  «uit  out  of  the  county  of  his 
residence;  to  which  the  defendant  excepted. 

Judgment  being  rendered  against  the  defendants,  they  now  as- 
sign these  matters  as  error.  • 


Davis,  for  plaintiff  in  error^ 
T.  Cmi-TON,  contra.        ,  ." 


ORMOND,  J.— Thejdint^lga  ofthedeffendarits  that  one  Was 
a  freeholder  in  Dallas  county,  and  not  liable  to  an  action  in  the 
county  of  Perry,  was  bad,  and  the  denwrrer  to  it  properly  sus- 
tained. The  right,  to  plejid  this  fact  in  abatement  is  personal  to 
the  party,  and  did  ijpt  affect  the  righttto  sue  the  other  defendant 
in  Perry  county.  >  As  a  joint  plea  it' Was  therefore  bad,  and  the 
demurrer  to  it  properly  sustained..  .     ,.    . 

Until  dower  is  assigned  to  the,  widow,  she.  has  no  estate  in  the 
lands  of  her  deceased  husband.  The  widow's-  quarantine,  by 
our  statute,  does  not  extend  beyond  the  right  to  occupy  the 
dwelling  house,  out  houses,  &c.,  until  her  dower  is  assigned. — 
Until  then,  she  has  no  estate  in  the  lands  of  her  deceased  hus- 
band, but  a  mere  right  to  have  her  dower  .allotted  to  her.  It  is 
not  necessary,  therefore,  that  we  should  enter  upon  the  inquiry 
whether  a  dower  interest  in  lands  would  entitle  the  husband  to 
an  exemption  from  suit  out  of  the  county  of  his  residence,  because 
it  does  not  appear  that  there  was  any  such  estate  in  the  wife  of 
the  defenda;it. 

The  joint  judgment  against  the  defendants,  one  upon  nil  dicit, 
and  the  other  upon  verdict,  is  sufficiently  regular. 
•     Let  the  judgment  be  affirmed. 


/.^^;.?fc":'   •     V  :'■■ 


S     v'. 
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.  TURNER,  ET  Auv.  LAZARUS:, 

I.  One  joint  makcrorAprort)i«sory  note  cannot  b«  eaffe'd  &»8  tritnen  for  the  •• 
tber  wilh  ivhom  he  i.of<ut;d,  aKImiigb  lie  makes  no  dpfcncc  to  the  suit;  for* 
verdict  in  favor  of  Iiis  ro-defendant«>,  would  operate  a  discontinuance  of  ibeac 
tion,  and  even  viicalc'llis  judgmenlifone  had  been  rendered again»t  him. 

S.  A  plea  wliich  denies  thai  two  nf  the  dcfcndanl^  made  agd  ^eltverud  a  promii. 
aory  note  wilii  others,  wtro«ejiamcs  appear  as  joint  makers,  need  not  be  veri. 
fied.  Sach  a  piea,  if  true,  ddes  not  disclose  mailer  wbicJi  is  available  as  a  da. 
fence.  ' 

Writ  of  error  to  the  County  Court  of  Sumter. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  defendant  in 
error,  on  a  promissory  note,  dated,  Sumter  county,  Ala.  May  15, 
1839,  made  by  EHhu  Moffitt,  H.G.  Turner,  H.^t.  Stanton,  and 
by  Eiihu  MotRtt  and  Landon  J.  Morris  as  pji^ners,  by  the  name 
and  style  of  L.  J.  Morris  &  Co.,  for  tiie  payjnent  of  twenty-five 
hundred  dollars,  negotiable  and  payable  at  the  Branch  of  the 
Bank  of  the  State  of  Alabama  at  Mobile,  nine  months  after  date. 

Turner  and  Stanton  pleaded,  1.  nan  assuinpsit.  2.  That 
they  never  made  and  delivered  the  promissory  note  in  the  plaia- 
tifTs  declaration,  mentioned  in-  manner  and  form  asthe  plaintiff  has 
alleged.  3.  That  they  <lid  never  make,  execute  and  deliver,  the 
promissory  note  declared  oh,  with  L.  J.  Morris,  or  L.  J.  Morris 
&  Co.  or  with  him  or  them  promise,  in  manner  and  form  as  the 
plaintifThas  declared  against  them.  All  these  pleas  were  verified 
by  the  affidavit  of  the  defendant  Turner,  and  the  cause  sabmltted 
to  a  jury  on  issues  thereto.  ^ 

On  the  triah  it  was  diown  that  Turner  and  Stanton  were  the 
only  defendants  who  made  defence,  and  thereupon  they  released 
their  co-defendant,  Morris,  from  all  liability  to  pay  or  contribute 
to  the  payment  of  any  judgment  that  might  be  recovered  against 
them  in  this  suit;  further,  they  offered  to  show  that  since  the  pre- 
ceding term,  he  had  been  discharged  by  decree  and  certificate  in 
bankruptcy,  under  the  laws  of  the  United  States,  from  all  his  debts, 
including  the  note  in  suit.  Thereupon,  they  proposed  to  examine 
Morris  as  a  witness  on  .their  behalf,  to  prove  that  the  signature  of 
Turner  and  Stanton  to  thfenote  when  it  was  passed  to  plaintiff 
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was  with  the  knowledge  of  the  latter*  applied  to  a  purpose  differ- 
ent from  that  for  which  it  was  intended  l)y  tliem  when  it  was 
made,  and  without  their  knowledge  or  assent.  -The  plaintiff  ob- 
jected to  the  introduction  of  Morris,  on  the  grouinds  that  he  was  a 
party  to  the  record,,  and  interested  m  the  suit;  thereupon,  the 
court  ruled  that  he  was  incompetent,  and  rejected  him;  and  the 
defendants  excepted.  . 

It  is  further  shown  that  the  plaintiff  produced,  the  note  declar- 
ed on,  and  proved  the  hand  Writing  of  the  persons  whose  names 
appear  as  subscribers  to  it,  with  the  exception  of  L.  J.  Moi'ris  &. 
Co.  Turner  and  Stanton  requested  the  court  to  charge  the  jury, 
that  under  the  several  issues,  especially  that  to  the  last  plea,  it 
was  incumbent  on  the  plaintiff  to  prove  tbe  hand  writing  of  L.  J. 
Morris  &,Co.;  which  <iharge  was  refused,  and  the  jury  were  in- 
structed, that  such  proof  was  unnecessary  ;And  the  defend- 
ants Turner  and  Stanton  again  excepted,  and  their  bill  of  excep- 
tions is  'duly,  certiified  to  thJscolirt.;  A  verdict 'was  returned 
against  them,  and  sj  judgment  was  rende;red  thereon:  Moffitt  died 
pending  the  suit,  and  as  to  him  it  abated;  and  Morns  failing  to 
make  defence  to  the  action,  a  judgment  by  default  was  entered 
against  him.  •  •  \-   '■  '.    ^  ■■':''  '  -•< •  '•   ■  'l.'.'---^    '' 

■  Buss  &  BALDwn^,-<for  the  plaintiff  in  erroi'-^iYisisted  that  Mor- 
ris was  a  competent  witness,  that  he  had  made  no  defence,  and 
not  having  done  so  at  the  appearance  term,  he  forfeited  all  right 
to  gainsay  th^  action.  /  [Clay's  Djg*.  334;  §  116*]  As  to  him, 
then,  the  plaintiff  was  entitled  to  a  judgment,  whatever  disposi- 
tion might  be  made  of  the  cause,  as  to  his  co-defendants.  [Giay'g 
Dig.  323,  §  61,  63;  324,  §64.]          -      ,    :r.   ' '"'  •  :>i^^^,/'^=S<j^^^ 

Morris  was  also  released  by  bankruptcy,  as'  vveW  as  by  the  re- 
lease which  was  executed  to  him  by  Turner  and  Stanton,  and 
was  not  consequently  liable  to  them  in  any  event.  The  mere  fact 
of  his  being  a  party  to  the  redord  in  the  absence  of  all  interest, 
does  not  disqualify,  [Greenl.  on  Ev.  §  355,  357;  4  Dallas'  Rep. 
137;  Norris'  Peake,  225;  6  Leigh's  Rep.  246;  4  Taunt.  Rep.  152; 
1  Root*sRep.  134.  489;  7  Bing.  Rep.  395;  1  Peters' Cond.  Rep. 
209;  2  id.  312;  6  Mpnr.  Rep.  304;  2  Phil.  Ev.  C.  &  H's  Notes, 
134-5-6,144.]  •':         ,        ,     •■         '.'»''■/ 

The  form  ot  the  issue  upon.lhe'last  plea,  required  (he  plaintiff 
to  prove  the  signature  of  L.  J.  Morris>  &  Co. 
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Ani>h;rsov,  with  whom  was  MaVnixg,  for  tho  defendant,  in- 
eisted  upon  the  meom[)ctency  of  Morris  as  a  witness.  1.  Becaase 
he  was  aparty  td  tlrc  suit,  and  linble  to  a  judgment  jointly  wKh 
his  co-defendants.  2.  If  his  co*defendants  should  be  successful 
in  their  defence,  a  jud^'ment  against  him  could  not  be_  supported, 
but. the  entire  action  would  be  discontinued.  [I  Chilly's  Plead. 
34;  Gi'eenl.  on  Ev.  §  350."3  3  The  witness  Was  hable  for  the  costs, 
and  he  could  not  relit te  himself  from  their  payment  by  giving 
evidence  that  might  produce  such  a  result,  [1  -Phil.  Ev.  74,] 
4.  His  certificAl6  of  banlu'uptcy  was  not  pleaded,  and  could  not 
have  been  regarded  by  the  county  court  foi-  any  purpose.  5.  The 
^^iease  of  Turner  and  Stanton  xiannot  nfiake  Morris  a  competent 
witness  against  the  plaintiff.      •.  '         ' 

[He  cited  7  Easfs  Rep.  437;  2  Stai«Jcie's  Ev:  204,  note?;-  3 
Camp.  Rep.  282;  2  id.  ^33;  2  J.  J.  Marsh.  Rep.  SOS;  1  PhiK  Ev. 
74;  I  Wend.  Rep.  IHJ;.2  Vernv  Rep.  138;  8  Taunt.  Rep.  130, 
140;  4  id.  752;  10  Wheat.  Rep^  884;  1^  Johns  Rep.  477-8,480; 
4  Eng.  C.  L.  Rep.  397;  4  Wend.  Rep.  456;  Clay's  Digest,  .834, 
f  116.]  ;/  .  ■•     • 

'^•" Stone r.Gover,  [I  A1a.R.,N.S.;.29I.]  shows  that  thisucourt^ifl 
not  reverse  the  judgment,  because  it  was  not  pl'oved  that  L.  Ji 
Morris  &  Co.  executed  (he  note,  together  with  Turner  and  Stao- 
toft.  If  such  proof  was  necessary^  the  recital  in  the  body  of  the 
note  of  the  firm  namc,.woyld  be  sufUcient prima  facie  evidence, 
AS  against  their  joint  promissov?,  that  tbey  subscribed  it. 
■>•,  ■         •    '         .  ^  •'■;  .;'  ^:.  •■•.'.'■ 

COLLIER,  C:  J. — t*Iaclng  all  other  consid£?rations  out  of 
view,  and  the  incompetency  of  Morris  as  a  witness,  tnay  be  rest- 
ed upon  the  ground  that  he  was'sued  jointly  with  those  for  whom 
he  was  called  on  to  testify,  As  the  makers  of  a  projT)is9ory  note.'— 

True,  the  act  of  18 18, declares;  that  every  promissory  note,  <S&c. 
9hall  be  construed  to  have  the  same  effect  in  law  as  a' joint  and 
several  note,  &c-  and  makes  it  lawful  to  sue  out  process,  and  pro- 
ceed to  judgment  against  any  one  ot  more  of  the  makers.  And 
where  a  writ  shall  issue  against' any  two  or  ijioro  joint  makers  of 
such  note,  it  is  competent  for  the  plaintiff  after  its  rettjrn,  to  dis- 
continue his  action  against  any  one  or  more-ofthe  defendants,  on 
whom  thQ.  writ  shall  ipthave  been  served,  and  proceed,  to  judg- 
ment against  those  on  whoni  it  shs^ll  have  been  executed.  [Clay^s 
Dig.  323,  §  61, 62.]     This  statute  has  nevey  been  held  to  author- 
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ise  a  judgment  a^ainst-one  joint-maker  efo'note  wh^rc  alJ  of  thetn 
Ijave  been  brought -befoiie  the  court  by.  the  service  of  process. 
It  permits  a  less  number. to  be  sued,  and  allows  a  discontinuance 
as  to  those  on  whom  the  writ  has. not  been  executed;  beyorid  this 
it  does  not  jonodify  the  common  law  as  it  rolateg  to  the  case  be* 
fore  us.     .    ;  V     .      .  -..■,   ,  '  .  •  ,  /   ., 

Even  suppose  a  judgmtnt.by  default  had  been  obtained  against 
Morris,  before  he  Wii-s  ofFered.as  a  vVilneSs  for  his  co-defendants, 
and  upon  the  trial  of  the  issue  they  were  successful,  the  effect  of 
the  verdict  would  be  to  vacate  thatjudgmeot  and  operate  a.dis- 
CQntinuan^e  of  thoaeti6.iT.  -Morris'  then  was  called  to  producea 
result -"by  his  evidence,  jvhich.  wpCild  have  led  to  his  discharge 
from  the  suit.  Hq  \yas  consequently. aji  interested  wjtness,  and 
rightly  excluded;,  Such  .was  tj^e^dedsion 'even  where,  the  co- 
defendant,  w  ha  was  offered  as  a  witness,  had  been  "defaulted,  in 
Pilsbury.  v.  Camnaetl,etal.,^[2  N.  Hanop.  Rep.  283.  .See  also, 
Bradiee^et-al.  t:  ISJ.eal,et aL'16\pick%  Rep.  501; Scpttv.  Jones, 5 
Ala.Rep,W.j/     .,_....;•    '      \     ',•■.:..•     ' 

It  is  ena:cted  by -a  statute  of  this  State,  tbat.th^.'wwting  on  which 
any  guit shall  b.e  brought, in  tTie'caiurls of  X\m  State,  shall  be jre- 
ceived  as.  evidence^  of  the  debt  or  ..duly'fbr  which  it  was  given; 
and  the  defendant  shall,  not  dpny  the  exceution  of  the  same,  un- 
less U'>t>ft-.t>y.  plea  supported  by-  affidavit.  {Clay!s  Dig.  340, 
§152:].  The  thi'vi}  plea  of  "the  defendants,  Turnei',  and  Stanton,' 
does  not  deny  that  the/ sul3sci-j  bod, the  notQ"  infjuestion  as  makers, 
it  impliedly  jadanits.sucti  to  be  the.  fa6t;but  jt  alleges  that-they  did 

make  and  deliyer  it  wi.lh-,L''..J.T.MaiTis,  or  L.  J.  Moi'ris  &  Co 

This  is  cle,arly  notsuoh  a^pieu,  as  th,e  statute  requires  should  be 
verified  Jby  affidavit.  It  sets  up -an  irnmsterial  fact  as-'a;.bar  to 
the  action;  immatoj-ial we  .sgy,  because  it  does  not  amount  to  a 
denial  of  the  exccutinnsof  the.  writing,  and  whether  true  or  false, 
caiinothaveiany  rnfluenceupon'tlie  liabiiity  of  the  defendants  who 
pleaded  it.  Whether -L.  J.  Morris  &  Co.  simultaneously  sub- 
scribed the  no.te  with. Turner  pnd  Staoton  form  no  criterion  by 
which  to  •adjust  the  legal  Irabifity  of  the  respective  makers.  If 
their  nanies  wore  pliuced  to  the  paper  aftei-  it  had  become  opera- 
tive, its  binding  elTieacv  as40.t^io  previous  parties  to  it,  would  not 
be  in  any  tnajine^V,impn'.r«d;  and.it  would-not  be  less  valid  as  a 
not«.  This  b'ein":  the  ca'se,  th:|t  part  of  the  act  Which  makes  the 
writing  on  wiiich  a  suit  is  commenced,  evidence  of  the  debt  or 
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duty,  vyould  opply  and  dispense  witiv  {>ihcrpio6fi  until  cetlr^^ 
vaHed  by  testimony  iidil'Liccd  by  tl»q  dqfeHdant.  ••  .  ■•  '■'.  .  r'<- 
This  vi^vif  renders  it  un|K"cc5?ary.to  consider  what  would  be 
tlie  effect  of  Stone  v.  Cover,  [!  Ab.  Rep.  N.  S.  287,]'  upon  the 
Iastplea«  or  what  evidence  it  i;equirca  ou  the  part  of-lhe  plaintiflk 
It  resolts  from  what  has  -been  said,  thni  the  courjty  court  laid  down . 
the  law  correctly — its  judgment  is  conBcqu^ntly  affirmed. 


TTT- 


.  DpWKMAN  y.  FiO'W  &  FERGUSO]V.\ 

1.  Evidence  o*  what  w««i  faid  in  certain  eonv?r*aJion9  Ifctweon  a  6cfextdtijiX  in 
.iQXPCCFtiun  und  oivc  who  <irtnrn-nid-',  du'riflgibo  ii'aiVK!  (kiTi  pnrchpspd  a  slave 
sold  by  ilicslicrifT,  is  admiskibli-.^whcn  tlicobjoct  irto  bliow  tliat  the  purchase 
was  madd  oaaceounl  of,Ihf  dclendunt.  "' 

Witrrof  error  to  the  Cil*cuit  Court  x>(  Dalfas. 

Claim  of  property  in  a  slave  levied  on  by  an  exeoitloti  at  the 
suit  of  Do wnman' against  one  Tredwell^  and  clarniAd  hf  Fro,w  &. 
Ferguson.  ■  ".       '       .  ■-»    «.  ,  .    :     -  . 

/"At  tlie  trial,  the,clain:iaftts,  to  niake  out  their  claim,- .proved 
that  they  held  thcrsIaVe  as  trustee's  yf  ^  deed  oxegoted  by  one 
Parkman;  and  to  prove  ParAa>an's  title'  to  ilie  slate,  they  offered 
a  witness,  who  swore,  th?>t  before  the  lien  of  Downman's  execu- 
tion attached,  the  slaVo  had  been  sold  under  execution  as  the 
property  of  Tredwell,  and  Jbouglrt  by  Parkman,  wlio- paid  the 
purchase  moYicy  (some  .700  dallarfi)  in  cash.  Thcjlahiliff  then 
produced  a  witness,  who  swore  that  he  was  present  at  that  sale; 
that  some  time,  before  the  sale,  but  on  the  samoday,Jie  was  pre- 
sent at  an  interview  between  Parkman  and  Tredjvell,  in  which 
a  conversation  was  had  between  them  in  regard  to  the  sale;  thiat 
Tredwell  handed  oyer  one  hundred  dollars  to  Parkman;  tliat  dur- 
ing the  same  day,  at  several  interviews  previous  to  the  sale, 
Parkman  and  Treadwell  spoke  cj^  u  buggy  and  a  gold  watch, 
Uien  in  the  possession  of  the-. telterj  that\a^^ew  days  afterward^ 
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this  bw^c^y-  \\"erVtmto 't1ie  possession'bf 'P^  and  the  watch' 

was  sold  by  T'-ndwell'  to  .'m':)t'ier  pierg6n. '  NonoofthcsB conver- 
sations were,  had  at  the  sale,  bat  were  held  at  different  tinses  be- 
fore it  took  pkvce.  The  proceeds  of  the  «lave  then  sold  Was  ap- 
plied in  part  satisfaction  of  an  exeeutkin ''then 'ifi  the  sheriff's 
.  hands  against "T.red well.   ■  ^    :"      ■"'.  -    -■•' 

•  The  plaintiff  then  offered  to  pro ve,. by  the- sgt^  witness, "whaA 
Svas  Said  by  Tredwell  and  Park  man  hi  these  convei'sations^  be- 
fore the  sale,  but  on  the  game  day,  for  'the  purpose  of  showing 
that  Parkman  bought  the  slave  for  Tredwelf;  but  the  court  re- 
fusfe^  to  peiinit  the  exaii^HJition.'.br  let  in  the  eyidetiGe,.and  the 
plaintiff  excepted.  '  This  is 'now  assigned  as  error. 

(3C  W/Gayle,  for -the  plaintiff  in  eri'or,^  insisted  th^t  the  evi- 
dence was  cortnpetent  as  leading  tt>  an"  explanation  of.  the  act  of  ^ 
parchase,     [24  Pick;~24§.]     .-      '  •  '  '';   -'  .  ^       • 

;  .  EtJWARi)s,  contra,  argued  that- the  offer  was  too.  indefinite  for 
the  oourt  to  act  upon;  it  should  have  bsen  shown  what  the  decja- 
ratiohs  wej-e;  as  Otherwise  the  court  will  presutpe  no  injury  Mas 
done.  [1  Ala.  Rep.  N.  S.  583;  1  ^.'&;  P.  81;  2  Porter,  32;  7 
Cranch,  262,  27-0;  1  Leigh,- 2>8;  3  Cowen  &  HHl's  nptes,  790-] 

'  *  GOLD'PirWAITE,  J.— 4*he  r^jected^  evidence  wal  oflT^red 
for  the  purpose  of  showing  that  Paukman,  bought  the  slave  for 

;  ^redweli.  It  .was  requisite  fcr  the  plaintiff  to  show  further,  that 
the  effect  of -the  JHirthasewas'to  vest  tlie 'title  in  him  so -as  to  be 
the  subject  of  ssale  utider  this  execution;  but  this  could  not  be 
done  until  after  it-vyas  "aseertaioed  that  the'fiurcha'SG  was  made 
in  the  manner  offered  to  be  shown.  It  steems  to  us  that  the  con- 
versations had  betvsreeri  Parl^nian'j  and  TredvA^ell  pirevious  to  the 

-igale,  were  competent-  evi^encS. to  ascertain  tlm  intentioir  and  ob- 
ject of  the  purchase  by  the  fortiier;  and  in  this' VieW,  the  evidence 
should  have  been  admitted.'-  Whether  it  would  have  been  suffi- 
cient for  the  purpose,  aft-er  the  decJarationS  were  before  the  jury,, 
is  a  mattfei* which  coald  hot  l)e  known  When  they  were  rejected. 
If  is  not  seriously  mooted-by  the  counsel  for  the  defendant  in  er- 
jSpr,  that  such  evidence  was  con^petentj  bpt  the  objection  now 
urged  against  if  is,  that  the  c^urt  should^at  the  time,  have  been 
haforncied  what  the  declarations  w6re  which  theplaintiff  proposed 


JUNE  TERM,  1844. 881 

Weir  V.  Hom  and  Wife. 

to  give  evidence  of.  It  is  possible  that  the  party  may  not  have 
known  the  precise  extent  of  the  evidence  which  he  expected  to 
derive  from  the  witness;  but  he  certainly  ^had  a  right  to  ask  what 
was  said  respecting  the  contemplated  sale,  and  whether  Park- 
man  admitted  that  he  had  received  funds  from  Tredweil  for  the 
purpose  of  purchasing  the  slave.  We  only  state  this  as  illustra- 
tive to  show  that  the  party  has  the  right  to  examine  the  witness, 
although  he  may  not  be  able  to  state  what  the  witness  will  an- 
swer. He  offers  a  witness  with  the  object  in  view  of  obtaining 
evidence  of  a  particulai*  kind;  and  this  is  all  that  is  necessary  to 
be  stated  previous  to  the  examination. 

We  think  there  was  error  in  rejecting  the  evidence  offered; 
and  for  that,  the  judgment  is  reversed,  and  tlie  cause  remanded. 


,WEIR  V.  HOSS  «fc  WIFE- 

1.  A  bill  pf  exceptions  may  be  suppressed,  whea  it  is  shown  that  it  was  fraod. 
olently  or  surrepliliously  obtained  ;  but  the  Supreme  court  cannot  try  the  facta 
and  deiermine  what  was  the  point  reserved  at  tlie  trial,  nor  can  any  admissioa 
made  by  the  judge  afterwards,  affect  the  validity  of  the  bill. 

S.  A  publication,  the  tendency  of  which  is  to  expose  the  party  to  ridicule,  con- 
tempt  and  disgrace,  is,  if  maliciously  or  wantonly  do.ie,  a  libel. 

3.  The  office  of  the  innuendo  is  to  explam  the  allusions  to  the  party  intended  to 
bo  libelled,  and  if  the  allusions  cannot  be  rendered  certain  without  other  mat- 
ter, it  must  be  placed  on  the  record,  by  reference  to  which,  the  words  complain, 
ed  of.  become  actionable.  Its  office  is  to  explain — it  does  not  introduce  new 
matter. 

4.  When  the  innuendo  explains  the  meaning  of  personal  pronoons,  the  truth  of 
the  explanation  is  to  be  ascertained  by  the  context. 

5.  When  the  libel  had  spoken  of  the  plaintiff  us  the  "  Fill]^  horse,"  and  innuendo 
that  the  plaintiff's  wife  was  meant,  held  to  be  correct — her  name  beinjr 
Hots. 

6.  It  is  not  necessary  to  set  out  the  entire  publication  charged  as  being  libelloos; 
unless,  by  the  omission  of  some  portions,  a  new  arrangement  is  produced,  and 
the  sense  altered.  The  proper  modii  is  to  show  thai  the  sehcted  parts  are  ex> 
tracts ;  and  if  the  pnrt  omitted  explains  it,  or  renders  it  harmless,  the  defend- 
ant may  have  tlie  benefit  of  it  on  the  geycrai  issue. 

7 .  When  the  plaintiff  doea  not  undertake  to  set  out  the  Lb?l  in  hmc  vtrba,  or  ae> 

HI 
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cording  to  its  tenor,  theoiniesion  or  alteration  ofaletter,  which  does  not  alter 
tile  meaning,  will  not  be  a  variance. 

8.  When  copies  of  a  libel  are  offered  in  evidence,  instead  of  the  original,  which 
are  stated  in  the  record  to  be  substantial  copies  of  thp  original,  if  the  copies 
are  not  set  out  in  the  record,  ti:is  court  will  presume,  after  verdict,  that  the  va- 
riance  between  the  copies  and  the  original,  was  immaterial 

9.  To  constitute  a  libel,  it  must  be  published  as  well  as  writteu,  and  if  copies  of 
the  writing  are  taken  without  the  consent  of  the  author,  the  offence  is  not 
coioplete. 

Error  to  the  Circuit  Court  of  Cherokee.  •; 

The  action  was  by  the  defendants  against  the  plaintiff  in  error 
for  a  libel.  '  '     .    ' 

The  first  count  of  the  declaration  charges,  that  the  plaintiffs 
were  tavern  keepers  in  the  town  of  Jefferson,  and  liberally  pat- 
ronized as  such,  and  that  the  libel  was  published  to  injure  their 
good  character,  &c.,  and  to  cause  persons  who  patronized  their 
tavern  to  withdraw  their  patronage,-  &c.,  the  defendant  himself 
being  a  tavern  keeper  in  the  same  town;  that  "he  published  of  and 
concerning  Sarah  Hoss,  wife  of  said  Jacob,  a  certain  false,  scan- 
dalous and  defamatory  libel,  containing  among  other  things  too 
vulgar  and,  obscene  to  be  mentioned,  the  false,  scandalous,  ma- 
licious and  defamatory  matter  following,  of  and  concerning  the 
said  Sarah: 

"She,  (meaning  the  said  Sarah),  I  am-  told,  visits  Mrs.  Bur- 
nett's, alias  Haden — decent  company  for  decent  folks,  if,  but  as 
some  folks  say,  they  soot  very  well.  I  (meaning  the  defendant) 
think  so — such  lady  ought  to  establish  a  hore  house.  They 
(meaning  Mrs.  Burnett  and  the  said  Sarah  Hoss)  would  make 
good  street  hores.     Oh,  delightful  woman!"       *         *         * 

The  second  count,  omitting  the  statement  of  an  intention  to 
injure  the  plaintiffs  as  tavern  keepers,  charges  the  libel  thus:  "To 
the  public,  and  more  especially  the  ladys,  know,  as  it  is  well 
'known,  that  Mrs:  Hoss  (meaning  the  plaintiff  Sarah)  is  getting 
along  in  the  world;  as  concerns  talking  about  her  neighbors,  and 
more  especially  those  she  should  not,  for  whenever  sutch  folks 
getting  to  spinning  street  yarn,  they  should  look  at  home  first, 
.and  see  if  they  have  all  things  clean  in  the  first  place.  I  (mean- 
'ing  the  writer)  do  not  like  to  hear  of  ladys  who  wish  to  befihe 
and  decent  in  Jhis  place—they  should  not  befriend  such  a  man 
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as  J  S.  Burnett,  who  has  taken  other  men's  wives.  I  understand 
she  (meaning  the  pi aintifl' Sarah)  says  he  (meaning  the  said  J.  S. 
Burnett)  has  done  write.  It  is  very  likely  he  has  done  well,  birt 
married  folks  should  not  hold  up  for  them."         *         ♦         * 

After  re-stating  the  libellous  matter  in  the  first  count,  it  pro- 
ceeds; "If  the  old  horse  (meaning  the  plaintiff,  who  was  then  ab- 
sent from  home.)  does  not  come  home  soon,  they  (meaning  the 
said  Sarah  and  others)  will  have  to  crisen  that  little  J.  S.  Bur- 
nett, (meaning  and  insinuating  thereby,  that  the  child  of  the  said 
Sarah,  then  lately  born,  was  illegitimate,  and  was  the  child  of 
the  said  John  S.  Burnett.)         *  *  *         *        In  the 

first  place,  >  ladys  should  keep  their  tongues,  then  down  with 
their  petticoats,  and  pin  them  down;  but  she  (meaning  the  plain- 
tiff Sarah)  lets  hers  fly  up.  *  #         *         #  * 

I  had  a  notion  of  establishing  a  printing  office  here;  but  it  would 
be  useless,  for  jaunt  T.  and  filly  horse  (meaning  by  aunt  T.,  Mrs. 
Tennessee  Leach,  the  sister  of  plaintiff  Sarah,  and  by  filly  horse, 
the  plaintiff' Sarah,)  would  take  all  the  bizness,  and  it  would  be  a 
bad  bizness  for  me.  ****** 

Now,  young  ladys,  you  had  better  leave  off  going  there;  for  if 
you  do  not,  you  will  get  a  bad  name,  and  then  as  to  marrying,  it 
will  be  a  bad  chance,"  (meaning  that  young  ladies  should  de- 
sist from  visiting  the  tavern  house,  and  residence  of  the  plaintiffs, 
for  fear  of  losing  their  reputation,)  &c.  &c. 

The  defendants  demurred  to  the  declaration,  and  the  court 
overruled  the  demurrer. 

Upon  the  trial,  under  the  general  issue,  it  appears  from  the  bill 
of  exceptions,  that  the  plaintiffs  proved  the  loss  of  the  original 
libel;  and  theij  proved  three  copies  of  it;  each  of  which  was 
proved  to  be  a  substantial  copy  of  the  original  libel;  and  all  of 
which  differed  from  each  otlicr  in  some  respects,  and  offered  the 
said  copies  in  evidence.  To  the  introduction  of  each  of  said  co- 
pies in  evidence,  the  defendant  objected.  The  objections  were 
overruled,  and  all  of  said  copies  read  to  the  jury;  and  defendant 
excepted- 

The  court  charged  the  jury,  that  if  they  were  satisfied  fi:x)m 
the  proof,  that  either  of  tlie  copies  of  the  libel  offered  in  evidence, 
was  substantially  a  copy  of  Ihe  original  libel,  and  that  it  was  ei- 
ther composed,  or  published,  by  defendant,  they  ought  to  find 
for  the  plaintiffs;  to  which  the  defendant  excepted. 
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The  assignments  of  error  bring  to  view  the  sufficiency  of  the 
declaration,  and  the  propriety  of  the  charge  of  the  court,  and  the 
sufficiency  of  the  evidence. 

Rice,  for  plaintiff  in  error.  The  words  charged  do  not 
amount  to  a  libel;  they  may  show  an  intent  to  (calumniate  Mrs. 
Hoss,  but  are  not  libellous.  No  charge  is  fixed  upon  Sarah 
Hoss.  "Mrs.  Hoss"  does  not  necessarily  mean  Sarah  Hoss. 
[16  Wendell,  16,  19;  6  Am.  Com.  L.  C.  432.] 

That  which  is  termed  a  libel  in  this  case,  does  not  necessarily 
impute  one  to  the  plaintiff,  gnfess  connected  with  other  facts  by 
way  of  inducemfent,  which  is  not  done  injhis  case.  [13  Eng.  C.  L. 
128.] 

The  innuendo's  in  this  case,  do  not  merely  explain  the  meaning 
of  the  alleged  libel:  they  add  to  it,  and  are  unaided  by  the  proper 
averments  in  the  declaration,  and  are,  therefore,  bad.  [5  Johns. 
21 1, 431,  9;  8  East,  427;  1  Chitty's  PL  383.]  -  V" 

A  cause  of  action  is  stated  in  the  declaration,  for  which  the  hus- 
band alone  ought  to  sue.  [2  Com.  Dig.  248;  18  Johns-  443;  1 
Chitty's  PI.  63,  49,  50,  and  note;  2  Saunders'  P.  &  Ev.  568.] 

The  words  of  the  libel  should  have  been  stated  on  the  record: 
it  is  not  sufficient  to  set  out  its  substance.  The  term,  "matter," 
employed  in  the  declaration,  is  not  synonymous  with  words.  [1 
Raymond,  414;  1  S.  &  L.  347;  6  Term,  162;  4  Ala.  44.]  The 
whole  of  the  libel  should  have  been  set  out,  and  not  a  part  only. 

The  verdict  and  judgment  being  general,  if  either  count  is  bad, 
the  judgment  will  be  reversed  on  error,  although  a  general  demur- 
rer will  not  be  sustained  to  both  counts.  The  plaintiff  should 
have  taken  his  judgment  on  the  good  count. 

Walker,  Wm.  Chilton  and  Wuvte,  contra,  cited  5  Modem, 
163;  2  Salk.  417;  3  Littell,  389;  1  Binney,  393;  2  Carr.  &P.  46.] 

ORMOND,  J. — Previous  to  entering  upon  the  decision  of  the 
questions  presented  by  the  assignment  of  errors,  it  is  necessary 
to  determine  whether  the  bill  of  exceptions  is  to  be  considered  a 
part  of  the  record.  From  a  statement  of  the  judge  who  tried  the 
cause,  appended  to  the  bill,  it  appears  that  it  was  not  sealed  at  the 
term  of  the  court  at  which  the  cause  was  tried,  apd  not  until  more 
than  a  year  afterwards.    He  explains  why  the  bill  was  not  sealed 
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during  the  term,  and  the  causes  which  led  to  further  delay,  \yhich 
proceeded  principally  from  the  disagreement  of  counsel  as  to 
the  points  reserved,  and  the  sudden  departure  of  the  judge  from 
one  of  the  courts,  at  which  it  was  expected  to  be  made  out. 

It  is  firmly  fixed  in  our  practice,  that  a  bill  of  exceptions  may 
be  sealed  by  the  judge  before  whom  it  was  reserved,  alter  the 
adjournment  of  court,  if  the  facts  remain  in  his  recollection  so 
that  he  can,  withdut  danger  of  mistake,  certify  the  point  reserved; 
[Strader,  Ferine  &  Co.  v.  Alexander,  9  Porter,  441;]  and  that 
the  bill,  when  so  sealed,  becomes  a  -part  of  the  record-  [Ppole 
Y.  The  Cahawba  Railroad  Company,  5  Ala.  241.] 

A  number  of  affidavits,  and  a  letter  from  the  presiding  judge  to 
one  of  the  counsel,  have  been  produced,  and  a  motion  made  to 
suppress  the  deposition.  The  affidavits  certainly  tend  to  estab- 
lish, that  the  bill  of  exceptions  does  not  correctly  state  the  points 
reserved  on  the  trial,  or  at  least  to  render  it  a  matter  of  doubt, 
■which  is  strengthened  by  the  letter  of  the  judge  admitting  that  he 
did  no{  recollect  the  facts  very  distinctly,  and  that  he  relied  upon 
the  statements  of  the  defendant's  counsel;  but  we  are  clear  in  the 
.  opinion,  that  this  is  not  sufficient  to  authorize  the  suppression  of 
the  deposition.  We  cannot  try  the  facts,  and  determine  what 
was  the  point  reserved  at  the  trial;  that  can  only  be  ascei:tained 
by  the  court  before  which  the  point  was  reserved.  In  this  case, 
the  judge  has  certified  the  bill  of  exceptions:  it  is  a  part  of  the 
record,  and  can  no  more  be  impugned  by  extrinsic  proof  than 
any  other  part  of  the  record. 

In  The  Bank  at  Decatur  v.iKinsey,  [5  Ala.  9,]  we  held,  that 
this  court  could  suppress  a  bill  of  exceptions  fraudulently  orsur- 
reptiously  obtained;  but  that  is  not  this  case.  There  is  no  pre- 
tence that  the^Judge  did  not  sign  this  bill  of  exceptions,  with  full 
knowledge  of  its  contents.  If,  from  the  loss  of  his  notes  of  the 
trial,  or  from  any  other  cause,  the  facts,  as  they  transpired  at  the 
trial,  had  faded  from  his  memory,  or  had  become  so  indistinct 
that  he  could  not  recollect  with  certainty  what  took'  place,  and 
the  counsel  on  both  sides  could  not  agree  upon  the  exception,  he 
should  have  refused  to  sign  ij.  Having  signed  it,  no  subsequent 
admission  by  him  can  impair  its  validity. 

The  practice  of  signing  bills  of  exceptions  after  the  adjourn- 
ment of  court,  ought  to  be  discouraged  as  much  as  possible;  and 
when  submitted  to  fironj  the  necessity  of  the  case,  ought  certainly. 
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if  pi'acticable,  always  be   shown    previously  to  the  opposing 
counsel. 

Upon  the  merits,  we  are  very  clear  in  the  opinion  that  the  pub- 
lication complained  of,  is  libellous.  The  inevitable  tendency  of 
such  an  indecent  and  shameful  publication,  was  to  coVcr  the  par- 
ty libelled  with  ridicule,  contempt,  and  disgrace;  and  to  cause 
her  to  be  shunned  and  avoided  by  "the  society  in  which  she  lived. 
This,  if  published  Wantonly  or  maliciously,  is  a  libel,  and  ought  to 
be  punished  as  such. 

It  is  contendq^  by  the  counsel  for  the  plaintiff  in  error,  that  the 
charge  is  so  vague  and  uncertain^  that  it  cannot  be  intended  that 
it  was  designed  to  apply  to  any  person,  and,  therefore,  cannot  be 
made  certain  h^  an  innuendo.  The  office  of  the  innuendo  is  to 
explain  the  allusion  to  the  party  intended  to  be  libelled;  and  if 
the  allusion  cannot  be  rendered  certain  without  reference  to  the 
other  matter,  such  extrinsic  matter  must  be  placed  on  the  record, 
by  reference  to  which  the  words  complained  of  become  action- 
able. The  office  o^ ihe  innuendo  is  to  explain;  it  does  not  intro- 
duce new  matter.  [King  v.  Home,  2  Cowp.  684;  Holt  v. 
Scholeficld,0  Term,  691.]  ^    ,  -^t.-a^ 

Without  considering  the  first  count,  about  which  there  might 
possibly  be  some  doubt,  the  second  count  charges  the  libel  thus: 
"To  the  public,  and  more  especially  the  ladies — know,  as  it  is  well 
known,  that  Mrs.  Hoss  (meaning"  th6'  plaintiff  Sarah)  is  getting 
along  in  the  world,"  &c.  &c.  It  canngt  be  questioned  that  the 
innuendo  here  is  appropriate;  it  does  not  aver  or  introduce  any 
new  fact,  but  explains  the  allusion — that  by  Mrs.  Hoss,  the  de- 
fendant meant  Sarah  Hoss.  In  a  subsequent  part  of  the  same 
publication,  it  is  stated,  that  f'she,  (meaning  the  plaintiff  Sarah,) 
I  am  told,  visits  Mrs.  Burnett,  alias  Ha^en,  decent  company  for 
decent  folks;  if,  but  as  some  folks  say,  they  suit  very  well.  I 
think  such  ladies  ought  to' establish  a  whore  house:  they  (mean- 
ing said  Sarah  and  Mrs.  Burnett)  would  make  good  street 
whores,"  &c.  &c.  Here  again  the  averment,  that  by  the  terms 
"sAe"  and  Hliexf  were  meant  the  plaintiff  Sarah,  and  the  plaintiff 
dnd  Mrs.  Burnett,  \}(\q innuendo  rs,  performing  its  appropriate  func- 
tion, the  explanation,  of  the  terms  employed,  and  which  require 
for  their  explanation  the  aid  of  no  other  fact.  The  innuendo 
hefe  merely  explains  the  use  of  the  personal  pronouns  she,  and 
they;  and  whether  the  explanation  thiis  given  is  correct  or  not. 
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b  to  be  asccrtaiaed  by  the  context.  In  this  case,  it  is  clear  that 
Mrs.  Hoss  is  the  person  referred  to  by  the  personal  pronoun 
«she." 

In  a  succeeding  part  of  the  libel,  the  term,  ♦'filly  horse,"  is  al- 
leged to  mean  the  plaintiff  Sarah,^ and  we  do  not  doubt  the  innic 
endo  is  proper.  It  is  a  play  upon  the  plaintiff's  name,  ito^f 
which  any  one  knowing  the  plaintiff  and  reading  the  libel  would 
at  once  understand;  and  is  in  principle  like  the  case  of  a  libel  by 
signs,  or  by  painting,  so  significant  that  though  the  name  of  the 
injured  person  is  not  used,  every  one  at  once  understands  who 
is  intended  to  be  caricatured,  or  ridiculed.  Without,  therefore, 
considering  the  first, count,  as  the  second  is  certainly  suflUcient, 
and  the  demurrer  was  general  to  both  counts,  it  was  properly 
Overruled. 

It  was  not  necessary  to  set  out  the  entire  publication,  but  it  was 
sufficient  to  set  out  such  parts  as  the  plaintiff  complained  of  ag 
libellous;  if  the  plaintiff  does  not,  by  omitting  some  portions,  pro- 
duce a  new  arrangement,  and  thereby  alter  the  sense.  [Tabart 
V.  Tipper,  1  Campbell,  351.]  The  proper  mode  is  to  show  that 
the  selected  parts  are  exti-acts,  and  if  the  omitted  parts  explain, 
or  render  innocuous,  the  parts  selected,  the  defendant  mayjiave 
the  advantage  of  it  on  the  general  issue.  Such  was  the  mode 
adopted  in  this  case  in  strict  conformity  with  the  precedents. — 
[Metcalfe  v.  Williams,  3  Litt.389;Buckingh^  v.  Murray,  2  Car^ 
&  Payne,  46;  Starkie  on  Slan.  268.]      i  '   ^ 

We  proceed  to  the  consideration  of  the  bill  of  exceptions. — 
The  original  Jibel  having  been  proved  to  be  lost,  the  plaintiff  pro- 
duced three  copies,  each  of  which  was  proved  to  be  a  substantial 
copy  of  the  original  libel,  and  all  of  which  differed  from  each 
other  in  some  respects.  To  the  introduction  of  each  of  the  copies, 
the  defendant  objected;. but  the  objection  was  overruled,  and  all 
were  permitted  to  be  read  to  the  jury.  The  objection  ijow  urged 
is,  that  this  was  proving,  not  the  libel  as  laid  in  the  4eclaratioo, 
but  equivalent  slanderous  words,  which  tliis  court  held,  in  Wil- 
liams and  Wife  v.  Bryant  a^  Wife,  [4  Ala.  44j  was  not  suffi- 
cient. 

The  question  before  the  court  was,  whether  the  copies  were 
correct  copies  of  the  original.  To  be  so,  they  must  fiave  corres- 
ponded with  it  in  all  respects.  It  is  a  fair  presumption,  that  there 
was  a  difference  b^ween  the  copies  and  the  original,  but  in  what 
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that  difference  consisted,  we  have  not  th^  means  of  determining, 
as  the  copies  are  not  set  out  in  the  record,  nor  is  it  stated  in  what 
the  difference  consisted.  It  may  be  that  words  of  equivalent  im- 
port were  substituted  in  \\xe  copies  for  the  language  of  the  ori- 
ginal; or  it  may. be  that  the  difference  consisted  in  false  spelling, 
or  in  the  collocation  of  a  sentence,  which  did  not  alter  the  mean- 
ing. If  the  former,  the  copies  should  have  been  >rejeeted;  if  the 
laitter,  the  variance  would  have  been  immaterial.  It  is  the  duty 
of  the  party  complaining  of  an  error  to  show  it  on  the  record  af- 
firmatively; and  as  all  reasonable  presumptions  are  to  be  made 
in  support  of  the  judgmentof  the  court,  we  must  assume  that  the 
variance  was  immaterial.  The  plaintiff  did  not  undertake  to  set 
out  the  libel  in  haec  verhii,  or  according  to  its  tenor;  but  that  the 
defendant  published  a  libel  of  and  concerning  the  plaintiff,  "con- 
taining, among  other  things,  the  false,  scandalous  and  libellous 
matter  following,  to  wit."  The  rule  in  such  cases  is,  that  the 
omission  or  alteration  of  a  letter,  which  does  not  render  it  a  word 
of  different  signification,  will  not  be  a  fatal  variance.  [Calhoun 
V.  McMeens,  1  Nott  &  McCord,  422;.  Metcalfe  v.  Williams,  3 
Littell,  387.  See  the  authorities  collected  by  Mr.  Starkie,  2  Vol. 
Ev.858.] 

That  the  court  left  it  to  the  jury  to"  say  whether  the  copies 
were  correct  transcripts  of  the  original,  was  an  error  of 
which  the  plaintiff  in  error  cannot  complain,  as  the  court  had 
previously  decided  that  they  were  admissible  in  evidence,  and 
thereby  affirmed  their  correctness.  The  permission  afterwards 
given  to  the  jury  to  pass  on  that  question,  was  for  the  benefit  of 
the  defendant,  and  he  cannot,  therefore,  complain  of  it. 

Finally;  the  court  charged,  that  if  the  defendant  either  com- 
posed or  published  the  libel,  the  jury  must  find  for  the  plaintiff. 
This  is  a  plain  error.  To  constitute  either  verbal  or  written 
slander,  there  must  be  a  publication — the  contents  must  be  made 
known  to  some  third  person  or  persons.  This  is  not  denied  by 
the  counsel  foi'  the  defendant  in  error,  who  insist  that  the  point 
was  not  made  in  the  court  below,  that  publication  was  conceded, 
as  is  evident  from  the  fact  that  there  were  so  many  copies  of  the 
libel  extant^  It  is,  to  be  sure,  very  probable  that  such  was  the 
fact;  but  still  it  may  be  that  the  libel  was  not  intended  for  publica- 
tion, and  that  the  copies  were  taken  without  the  "Consent  of  the 
defendant.    There  is  nothing  in  the  record  which  conclusively 
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shows  that  publication  was  made;^  and  as  the  charge  was  clearly 
erroneous  in  point  of  law.  and  upon  a  point  necessarily  involved 
in  the  issue,  it  is  hmpossiblethat  we  should  say  that  the  defendant 
was  not  prejadiced  by  it.  It  may  have  been  the  point  on  which 
the  case  turned;  and  for  this  error,  the  judgment  must  be  reversed, 
and  the  cauxe  remanded. 


FONTAINE  &  FREEMAN,  use,  tc.  v.  LEE'S  ADM'RS. 

1.  The  declara'l ign  alleged  that  the  defendant's  intestate,  as  a  member  of  the 
firm  of  A  L  &.Co,  which  was  continued  for  the  purposes  ofiiquidHtiun,  hot  in 
other  respects  was  dissol\'ed,  mnde  a  promissitry  note  in  their  name,  fur  the 
payment  of  a  pre-exjsiinjr  debt  of  llic  firm,  to  the  p'^aintiflT:  Held,  that  it  could 
not  be  intended  from  ihe  declaration,  tiiat  the  firm  were  liable  to  the  payment 
nf  the  note,  but  it  imposed  an  individual  responsibihly  upon  the  intestate,  for 
which  hisad'ninistraior  was  suable. 

S.  Where  a  declaration  contains  several  counts,  to  one  of  which  a  demurrer  is 
sustained,  and  on  the  other!)  issues  are  tried,  and  verdict  and  judgment  there* 
on  fur  the  plaintiff;  if  the'demarrcr  was  improperly  sustained,  the  judgment 
will  be  reversed  inioto,  and  not  merely  as  to  the  count  adjudged  to  be  de> 
fective. 

Writ  of  error  to  the  Circuit  Court  of  Sumter. 

This  was  an  action  of  assumpsit,  at  the  suit  of  the  plaintiffs  in 
error  against  the  defendants. 

The  declaration  contains  seven  counts,  the  third  of  which  is 
in  the  following  words:  "Also,  for  that  said  William  Lee,  in  his 
lifetime,  at  Livingston,  in  said  county,  to  wit:  on  the  26th  day  of 
June,  A.  D.  1837,  as  one  of  the  firm  of  Abrahams,  Lee  &,  Co. 
which  firm  had  before  that  time  consisted  of  the  said  William 
Lee  and  others,  and  was  then  continued  for  the  purposes  of  li- 
quidation of  the  debts  and  demands  of  said  firm,  but  had  been 
otherwise  and  for  other  purposes  dissolved,  in  and  by  the  pro- 
missory note  of  said  firm  of  Abrahams,  Lee  &,  Co.  tlien  and 
there  made  and  given  for  a  debt  of  said  firm  of  Abraliams,  Lee 
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&  Co.  then,  and  before  that  time  due  to  said  plaintiffs,  promised 
said  plaintiffs  to  pay  them,  or  order,  at  the  Planters'  and  Mer- 
chants' Bank  of  Mobile,  where  said  note  was  negotiable,  on  the 
first  day  of  March  then  next,  the  other  sum  of  thirty-six  hundred 
and  twenty-three  dollars  and  eighteen  cents,  .for  value  received. 
The  defendants  demurred  to  this  count,  pleaded  non-assumpsit, 
and  payment  to  the  others;  and  further,^  that  the  supposed  pro- 
missory notes,  in  the  plaintiffs' declaration  mentioned,  were  never 
executed  or  delivered  by  their  intestate,  but  that  James  A.  Abra- 
hams, of  the  firm  of  Abrahams,  Lee  &  Co.  executed  these  notes 
after  the  dissolution  of  the  firm,  and  without  the  knowledge,  con- 
sent or  authority  of  the  intestate,  who  has  since  deceased.  This 
plea  was  duly  verified  by  oath.  The  demurrer  was  sustained, 
and  a  verdict  returned  for  the  defendant  on  thte  pleas^  on  all  which 
a  judgment  was  rendered  against  ihe  plaintiffs. 

Bliss  &  Baldwin,  for  the  plaintiffs  in  error. 

RoBT.  H.  Smith,  for  the  defendants.  .    . 

COLLIER,  J.  J. — The  only  question  raised  by  the  assign- 
ment of  errors  is,  whether  the  third  count  discloses  a  cause  of 
action  with  wliich  the  defendant's  intestate  was  chargeable  when 
living,  and  which  can  now  be  enforced  against  them,  ag  his  repre- 
sentatives. This  count,  it  must  be  admitted,  is  unusual  in  point 
of  form.  Placing  out  of  view  so  much  as  is  said  in  respect,  to  the 
continuance  of  the  partnership,  for  the  purposes  of  liquidation,  and 
its  dissolution  for  other  purposes,  and  it  charges  that  the  intestate 
in  his  lifetime  made  the  note  therein  described,  in  the  name  of 
Abrahams,  Lee  &  Co.  for  a  debt  of  that  concern  before  that  time 
due  to  the  plaintiffs,  and  thereby  promised'  to  pay,  &c.  If  the 
intestate  was  not  authorized  to  make  a  note  on  behalf  of  the  late 
firm  of  which  he  was  a  member,  he  could  not  bind  them  by  such 
an  act,  yet  he  himself  would  be  chargeable  on  such  an  engage- 
ment. In  fact,  it  would  be  as  much  his  note  as  If  it  was  not  sign- 
ed in  the  firm  name. 

Without  an  authority  for  that  purpose  from  his  co-partners,  a 
member  of  a  partnership  cannot,  after  its  dissolution,  birjd  them 
by  a  note  or  bill  made  pi'ofcsscdly  in  their  joint  names.  That  is, 
if  due  notice  has  been  given  that  their  connection  in  business  has 


JUNE  TERM,  1844. W 

Fontaine  It,  Freeman,  uw,  &.c.  t.  Lee's  Am'n. 

ceased.     The  fact  that  the  note  or  bill  has  been  substituted  for  a 
pre-existing  debt  of  the  firm,  will  not  impart  to  it  Validity  in  law. 

•  When  a  partnership  is  said  to  be  dissolved  for  all  purposes, 
except  that  of  liquidation,  we  understand  that  it  has  ceased  to  do 
the  business  for  which  it  was  originally  created;  and  that  the 
only  business  in  which'it.is  engaged  is  that  of  ascertaining ^  set- 
tling,  adjusting  and  paying-  thedebts  of  the  concern.  Such  is 
but  the  effect  of  every  dissolution;  it  does  not  extinguish  the 
debts,  but  the  legal  duty  of  the  individual  members  of  the  firm 
to  adjust  and  pay  is  still  imjxjrative.  But  in  no  case,  as  we  have 
seen,  are  they  severally  authorized  in  virtue  of  their  previous 
connection  to  make  notes  or  draw  bills  that  would  be  binding 
on  all.  There  must  be  some  new  delegation  of  power,  or  such 
an  act  is  invalid,  except  as  to  him  who  is  the  agent.  In  New 
York,  it  has  been  held,  that  if  one  partner,  who  is  authorized  to 
adjust  the  concerns  of  the  partnership  after  its  dissolution,  setdes 
an  account,  and  acknowledges  a  balarrce  to  be  due  from  the 
partnership,  this  acknowledgment  will  not  bind  his  co-partner. 
[Hackley  v.  Patrick,  3  Johns.  Rep.  528;  Walden  v,  Shelbivme, 
15  Johns.  Rep.  409;  Hopkins  v.  Banks,  7  Cowen's  Rep.  650; 
Baker  V.  Stackpole,  1)  id.  433.J 

In  Sandford  v.  Mickels  &.  Forman,  [4  Johns.  Rep.  224,]  upon  the 
dissolution  of  the  partnership  it  was  agreed  that  one  of  the  partners 
should  take  the  stock  in  trade,  and  collect  and  receive  the  outstand- 
ing debts  and  pay  the  debts  of  the  partnership;  yet  it  was  held 
that  this  did  not  confer  the  authority  to  indorse  notes,  and  that  he 
could  not  use  the  name  of  his  late'firm  in  order  to  transfer  the  title 
of  a  note  of  which  it  was  the  legal  proprietor.  And  in  The  Bank 
of  South  CaroTina  v.  Humphreys,  [1  McC.  Rep.  389,]  it  was  de- 
cided, that  after  a  dissolution  of  a  partnership,  one  partner  can- 
not bind  the  other,  by  drawing  a  note  in  the  partnership  name, 
unless  he  has  special  power  vested  in  him  for  that  purpose:  it  is 
not  enough  that  he  be  authorized  to  settle  the  partnership  ac- 
counts. [See,  also.  Whitman  v.  Leonard,  3  Pick.  Rep.  177; 
Whitaker  v.  Brown,  10  Wend.  Rep.  75;  2  Phil.  E v.  C.  &  H.'s 
notes,  173-4.] 

From  the  view  taken,  it  results  that  what  is  said  in  the  count 
we  are  considering,  of  the  continuation  of  the  partnership  for  the 
purpose  of  liquidation,  can  have  no  influence  in  determining  that 
the  cause  of  action  disclosed  in  it,  is  not  enforceable  against  the 
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representatives  (jf  the  intestate.  If  the  partnership  were  liable 
upon  the  note,  then  the  count  might  be  bad,  because  it  does  not 
show  that  the  intestate  survived  his  co-partners,  or  that  they,  if 
living,  are  insolvent,  &c.  as  the  statute  provides.  But  we  can 
discover  no  substantial  defect  for.  which  the  demurj:.er  should 
have  been  sustained.  - 

It  is  insisted  for  the  defendant  in  errof ,  that  even  if  the  circuit 
court  erred,  yet  the  judgment  should  Only  be  reversed  in  respect 
to  the  third  count.  Our  practice  has  been  in  civil  cases,  where 
a  judgment  is  erroneous,  and  cannot  be  here  amended  or  render- 
ed, to  reverse  it  in  toto,  so  as  to  place  the  parties  in  the  precise 
condition  in  which  they  stood  at  the  time  the  first  error  was 
committed.  If  tlie  primary  court  overrules  a  demurrer  to  an  en- 
tire declaration,  or  one  or  more  of  several  counts,  and  an  issue 
is.  tried  and  found  for  the  'plaintiff,  the  revising  tribunal  not  only 
reverses  the  judgment  on  demurrer,  but  also  that  rendered  upon 
the  verdict:  and  this,  although  the  several  counts  are,  in  point  of 
fact,  obviously  founded  upon  distinct  causes  of  action.  The 
party  who  has  been  prejudiced  by  a  decision  against  him,  can 
only  have  the  error  repaii-ed  by  such  a  practice.'  If  he  volun- 
tarily proceeded  to  try  the  issue  of  fact,  instead  of  seeking  to  cor- 
rect the  action  of  the  couit  upon  demurrer,  then,  perhaps,  the 
plaintiff  should  not  be  allowed  to  insist  upon  a  re-trial  of  .the  same 
issue;  but  he  is  not  permitted  to  appeal  or  sue  a  writ  of  error  un- 
til the  entire  cause  is  disposed  of.  In  this  view,  it  would  seem 
but  sheer  justice  that  a  plaintiff,  at  whose  instance  a  judgment  at 
law  has  been  reversed,  should  baentitled  to  a  trial  de  novo. 

The  analogy,  which  the  counsel  for  the  defendant  in  error  has 
sought  to  establish  between  civil  and  criminal  proceedings,  can- 
not be  maintained.  The  nature  of  prosecutions  at  the  instance 
of  the  State;  the  rights  secured  to  the  accused  by  the  humane 
provisions  of  the  common  law,  and  the  guaranties  of  the  consti- 
tution, all  concur  to  show  the  striking  impropriety  of  tiying  the 
second  time  for  the  same  offence,  one  who  has  been  already  ac- 
quitted. To  this  it  may  be  added,  that  there  is  not  the  same 
connection  between  public  offences,  as  there  is  between  private 
demands,  which,  for  anything  appearing  to  the  contrary,  may 
grow  out  of  the  same  transaction. 

A  judgment  at  law  in  a  civil  cause,  is  an  entire  thing,  and  it  is 
only  that  which  is  tiie  final  action  of  the  court  upon  all  the  points 
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arising  in  the  cause,  that  authorizes  a  writ  of  error.  And  when- 
ever there  is  error  in  the  proceedings  which  entered  into  and  af- 
fected the  disposition  of  the  cause,  the  judgment  is  pnnulled,  and 
if  renianded,  the  case  must  be  proceeded  in,  as  if  it  had  never 
been  tried. 

''^vThis  brings  us  to  the  conclusion  that  the  judgment  of  the  cir- 
cuit court  must  be  reversed,'  and  the  cause  remanded. 


TAYLOR  V.  MORGAN. 


1.  When  a  plaintiff's  note  is  offered  under  a  general  pica  of  payment  or  t?t-eff, 
it  is  necessary  to  prove  ItseAtcul.on,  otherwise  it  may  proper!)'  be  rejected. 

Wbit  of  error  to  the  Circuit  Court  of  Dallas. 

Assumpsit  by  Morgan  against  Taylor,  as  the  maker  of  a 
promissory  note.  The  defendant  pleaded  non-assumpsit,  pay- 
ment and  set-off;  and  at  the  trial  uilder  the  latter  issue,  offered  in 
evidence  a  note,  purporting  to  be  made  by  the  plaintiff,  and  wit- 
nessed by  one  Taylor.  The  plaintiff  objected  to  the  note,  that 
its  execution  should  be  proved  by  the  subscribing  witness,  and 
the  court  having  sustained  the  objection  and  rejected  the  note, 
the  defendant  excepted.     This  is  how  assigned  as  eiTor.. 

G.  W.  GAYLBjfor  the  plaintiff  in  error.  . »  /. 

Evans,  contra — cited  Cass  v.  Northrop,  [1  S.  6c  P.  89,1  and 
Carew  v.  Northrop,  [5  Ala.  Rep.  267.J  ♦ 

GOLDTHVVAITE,  J.— The  caSet)f  Cass  v.  Northrop,  [1  S. 
&  P.  89,]  seems  to  be  deeisiveof  this;  indeed,  the  only  difference 
between  them  is;  that  there,'the  making  of  the  note  offered  as  a 
set-off,  was  proved,  but  not  its  indorscmjent.  Both;  however, 
depend  on  the  same  prin'fciple,  which  is,  that  the  several  statutes 
making  writings  evidence  of  the  debt  or  duty  promised  by  them. 
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unless  denied  on  oath,  do  not  apply  except  in  oases  tvhere  the 
"writing  is  the  foundaticm  of  the  action.  The  necessity  for  this  dis- 
tinction win  be  apparent  when  it  is  considered  that  a  d.fferent  iiile 
would  expose  the  plaintiff  to  the  plea  of  a  lost  release  or  other  in- 
strument in  writing,  by  reason  of  which  he  would  fail  in  his  ac- 
tion, not  being  present  to  interpose  the  nrecesstiiy  replication  of 
non  est  factum,  on  oath.  [Sed  Parks,  v.  Greening,.  Minor  178.] 
Judgment  affirmed.  ^ 


McLANE  V.  SPENCE,  Adm'b. 

1.  An  executor  or  administrator  having  aii  interest  in  the  estate  may  purchase 
at  his  own  sale,  provided  il  is  fairly  conducted  ;  if  not,  it  may  be  set  aside  by 
creditors  or  legatees,  but  is  not  a  nullity. 

2.  Where  one  as  the  execuiororadrninislratnrof  tvvoestales,  becomes  possessed  of 
the  property  rf)f  both,  as  he  cannot  sue  himself,  he  will  be  presumed  to  retain 
what  is  due  from  one,  to  the  other,,  whether  it  be  a  debt  or  unliquidated  dama. 
pes. 

3.  S  being  administrator  of  the  estates  of  K  and  C,  elected  to  consider  certain 
slaves,  whicli  C,  being  the  former  reprcsenlaiivc  of  the  estate  of  K,  had  pur- 
chased at  .his  ovvh  sale,  as  the  property  of  ihc  estate  of  K,  by  hiring  them  out,  as 
such,  and  in  various  other  modes.  /I'lie  slaves  having  been  sold  under  execu- 
tion against  the  estate  of  K,  S  brought  an  action  against  the  officers 
for  a  trespass  upon  the  estate  of- G  :  Held,  that  as  he  had  elected  to  consider 
Iho  slaves  as  the  property  of  the  eetaieof  K,  lie  could  not  afterwards  insist  tliey 
were  the  property  of  C,  as  he  had  merely  done  what  a  court  of  chancery  would 
Jiave  directed,  if  application  had  been  made  to  it  to  set  aside  the  purchase  inade 
.byC. 

Error  to  the  Circuit  Court  of  Talladega. 

Trespass  vi  et  aifnis,  for  taking  and  carrying  away  two  slaves. 

From  a  bill  of  exceptions  taken  in  the  cause  on  the  trial,  it  ap- 
pears— That  one  William  King  died  and  left  a  will,  by  which  he 
appointed  his  wife  and  one  John  C.  Calhoun,  as  his  executors, 
who  qualified  as  such,  and  took  upon  themselves  the  burden  of 
the  administratioa  of  the  estate;  the  latter  being  a  minor — That 
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the  estate  of  King  was  largely  indebted,  and  that  J.  C.  Calhoun 
caused  a  sale  to  be  made  ot  the  personal  estate  of  his  testator,  at 
which  he  put  up  and  sold  in  one  lot,  and  purchased  himself, 
twelve  slaves,  consisting  of  a  man  and  his  wite  and  ten  children; 
That  he  never  executed  any  bond  or  note  for  the  slaves  so  pur- 
chased, nor  made  any  return  thereof  to  the  county  court,  but  car- 
ried them  home,  he  living  vvith  his  mother,  Mrs.  King,  and  work- 
ed them  as  his  own^-that  the  slaves  were  sold  at  a  lower  rate 
than  they  would  have  brought  if  sold  in  separate  lots,  or  singly. 

That  J.  C.  Calhoun  afterwards  died,  and  Mrs  King  being  re- 
moved from  bcf  "office  o(  executor,  D.  A.  Griffin,  sheriff  of  Talla- 
dega county,  became  ex  officio  administrator,  cum  testamento 
annexo  of  King,  anda-jso  administrator  of  Calhoun's  estate,  and 
received  from  Mrs  King  the  negroes  purchased  by  Calhoun,  and 
hired  them  out;  and  shortly  after  going  out  of  office,  both  estates 
devolved  on  the  defendant  in  error,  as  the  successor  of  Griffin  in 
the  sheriffalty,  who  received  the  negroes  in  controv,ersy,  and . 
hired  them  out— That  one  McCartney,  who  had  obtained  a  judg- 
ment against  the  administrator  of  King,  caused  it  to  be  levied 
on  the  slaves  in. controversy,  by  the  plaititiffinerror,  as  coroner, 
and  sold  them  for  its  satisfaction. 

That  the  defendant  in  ei:ro]-,  after  this  sale,  reported  both  the  es- 
tate of  King,  and  that  of  Calhoun,  insolvent — that  in  his  report  he 
credited  the  estate  of  King  with  the  hire  of  the  negroes,  and  re- 
turned as  one  of  the  debts  due  by  King's  estate,  the  balance  due 
on  two  judgments  of  McCartney,  under  which  the  slaves  in  con* 
troversy  had  been  sold,  after  deducting  the  amount  of  the  sale. — 
The  defendant  justified  under  this  sale. 

In  the  prepress  of  the  trial,  the  plaintiff  was  permitted  to  prove 
by  a  witness,  that  he  had  advised  J.  C.  Calhoun,  that  he  might 
pay  the  debts  due  by  his  testator,  and  save  the  family  of  negr(5es 
he  had  bought,  to  which  the  defendant  objected;  but  the  court 
permitted  the  testimony  to  go  to  the  jury  to  repel  the  presump- 
tion of  fraud  in  the  purchase  of  the  slaves;  to  which  the  plaintiff  ex- 
cepted. 

The  defendant's  counsel  tnoved  the  court  to  charge,  that  if 
said  Calhoun  put  up  the  twelve  slaves  in  qne  lot,  with  the  inten- 
tion of  buying  them  in  himself  at  an  under  value,  and  did  so  pur- 
chase them,  it  would  viiiute  the  sale.  This  charge  the  court  re- 
fused, and  instructed  the  jury^  that  the  purchase  under  such  cir- 
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cumstances  would  be  good  unless  made  with  ihe  intent  to  delay, 
hinder  and  defraud  cireditors. 

'  The  defendant  also  moved 'the  coart  to  charge,  that  if  Calhoun 
knew  of  the  indebtedness  of  his  testator,  and  was  at  the  time  he 
gave  his  official  bond,  and  made  the  sale,  an  infant,  that  if  he 
gave  no  note  or  security  for  the  property  purchased  by  him,  and 
had  no  visible  means  to  enable  him  to  pay  for  it,  that  such  sale 
did  not  change  the  title  €»f  the  property,  and  exempt  it  from  sale 
for  the  debts  of  King.  This  the  court  refused,  and  charged,  that 
if  the  sale  wJijs  fail' — -if  Calhoun  took  possession  of*  the  property  as 
his  own,  and  continued  to  act  as  executor  after  he  became  of  age, 
and  ratified  his  formed  acts,  it  was  not  necessary  for  him  to  give 
.any  other  security  for  his  purchase  than  was  afforded  by  his  offi- 
cial bond.  •  , 

The  defendant  further  moved  the  court  to  charge,  that  if  the  ju- 
ry believed  that  Spcnce  had  returned  in  hisinventory  the  amount 
for  which  the  negroes  -were  hired  oat,  as  part  of  King'3  estate, 
end  in  his  report  of  the  insolvency  of  King's'  estate,  had  credited 
the  demand  of  McCartney,  with  the  amount  for  which  the  slaves 
had  sold,  the  jury  might  consider  it  a  recognition  or  affirmance  of 
the  sale,  and  in  that  event  he  could  not  recover;  which  the  court 
rfefused.     To  all  which  the  defendant  excepted. 

Judgment  being  rendered  for  the  plaintiff,  the  defendant  prose^ 
cutes 'this  writ,  and  assigns  for  error  the  charges  of  the  court,  and 
the  refusals  to  charge  as  set  out  in  the  bill  of  exceptions. 

W.  P.  Chilton,  for  plaintiff  in  error- — qdntended,  that  the 
purchase  by  the  executor  at  his  own  sate,  was, void.     [4  Dess. 
604;  1  Hawk.  497;  24  Law.  Lib.  190;  11  Vesey,  226;  10  id.  426; 
•6jd.  627:  8  id.  398.] 
*  ''  The  executor  can  acquire  no  title  by  a  breach  of  the  trust. 

'White,  contra.  -'■''■'' 

'  611M0ND,  J.— In  Brannan  v.  Oliver,  [2  Stewart,  47.]  it  was 
held^by  this  court,  that  a  purchase  by  an  administrator  at  his  own 
^sale,  was  not  void,  but  v^z^  ■prima  facie  valid,  and  would  be 
supported  if  no  unfairness  appeared.  This  decision  is  explained 
in  Saltmarsh  v.  Beene,  [4  Porter,  283,]  to  be  confined  to  that 
class  of  trustees,  having  an  interest  in  the  property  so  purchased. 
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In  this  case  it  appearsTj  that  the  executor  purchased  a  lot  of  slaves^ 
twelve  in  number,  at  his  own  sale — that  they  were  put  up  in 
one  lot,  and  purchased  by  him.  for  less  than  they  would  have  sold, 
if  sold  separately — that  he  made  no  return  to  the  orplians*  court, 
of  sale,  nor  executed  any  note  for  the  purchase  money  with  sure- 
ty, but  converted  tlie  slaves. to  his  own  use. 

We  think  it  clear,  that  this  sale  could  not  be  supported  if  con- 
tested by  legatees  or  oreditors,  but  upon  a  proper  proceeding, 
"Would  have  been  set  aside,  and  a  re-sale  ordered.  Nor  would 
it  avail  to  validate  the  sale,  for  the  executpr  to  show,  if  in  his 
power,  that  he  did  not  intend  by  his  purchase  to  defraud  the  credi- 
tors of  the  estate.  To  support  a  purchase  by  an  executor  or  ad- 
ministrator at  his  own  sale,  there  must  be  no  uafairness;  the  pro- 
perty must  be  exposed  to  sale  in  the  usual  and  ordinary  mode, 
and  under  such  circumstances  as  fo  command  the  best  price.  In 
this  case,  the  sale  of  twelve  slaves-  in  one  Jot,  many  of  whom  were 
]grown,  was  directly,  calculated,  if  it  v  as  not  intended  to  enable 
the  executor  to  buy  them  iri,  at  an  under  value;  and  although  it 
would  doubtless  bo  proper  to.  sell  husband  and  wife,  or,  parent 
and  small-children  together,  it  could  not  be  tolerated  that  twelve 
slaves,  most  of  whom  wore  grown,  should  be  sold  in  one  lot, 
thereby  diminishing  the  range  of  purchasers,  and  the  prospect  of 
obtaining  a  fair  price;  the  result  of  wliich  was:  in  this,  c^e^  that 
the  slaves  wei'e  bought  in  be|ow  their  value. .  The  creditors  and 
legatees  have  also  a  right  to  the  security-afforded  by  such  sales 
to  strangers,  and  if  this  is  omitted  to  be  afforded,  they  are  preju-. 
diced  by  the  purcliasd  by  a  representative  of  the  estate. 

But,  however  irregular  and  voidable  such  a  sale  may  be,  it  is 
not  a  nullity.  The  title  would  pass  to  the  purchaser  until  divest- 
ed by  a  proceeding  against  the  oxeoutor,  having  that  for  its  ob- 
ject. Although  the  sale  may  be  in*egulai%  until  it  is  set  aside,  the 
purchase  money  is  assets  of  the  estate  in  the  hands  of  the  execu- 
tor, and  it  i-esults  neQessafily,  that  the  slaves  could  not  be  dso, 
assets  of  the  estate — such  being  the  fact,  if  there  was  nothing 
else  in  the  case,  as  the  estate  of  King  had  no  property  in  the 
slaves  at  the  time  of  the  levy  by  the  coroner,  the  levy  was  ille- 
gal, and  he  would  be  answerable  to  the  representative  of  Calhoun's 
estate.  There  is,  however,  another  important  fact  disclosed  in 
the  case,  which  changes  its  aspect  entirely. 

Upon  the  death  of  Calhoun,  Spence,  a^  sjieriff  of  the  county^ 

113 


§S8  ALABAMA. 


McLane  t.  Spence,  Adm'r. 


became  ex  officio,  the  ^egal  represenMive;  b(Ah  of  his  6state  and 
that  of  King,  and  as  such,  received  the  assets  of  both.  It  be- 
came necessary  for  him  to  deterrrtine  whether  the  slaves  pur- 
chased by  Calhoun  at  his  own  sale,  were  his  property  or  the 
property  of  King's  estate,  and  it  appears  that  he  elected  to  consi- 
der them  as  the  property  of  the  latter.  This  is  demonstrated  by 
his  acts,  showing  most  unequivocally,  that  he  did  not  consider 
the  estate  of  Calhoun  entitled  to  the  property.  He  hired  out  the 
slaves  as  the  property  of  King's  estate,  and  after  the  sale  made 
by  the  coroner,  of  the  same  slaves^  to  satisfy  a  judgment  obtain- 
ed against  him  as  the  representation  of  King's  estate,  he  reported 
to  the  orphans'  court,  the  balance  of  the  judgment  not  satisfied  by 
the  sale,  as  the  debt  due  the  judgment  creditor,  on  reporting  King's 
estate  insolvent. 

He  had  the  undoubted  right  to  consider  the  property  as  be- 
longing to  the  estate  of  King,  and  to  trfeat  it  as  such,  if  justified 
by  the  facts  of  the  case,  and  if  the  same  result  would  have  been 
produced  by  a  proceeding  in  equity,  to  set  aside  the  sale;  as  it 
cannot  be  doubted  that  a  party  may  do  that  voluntarily,  which  a 
court  of  equity  will  compel  him  to  do,  and  from  the  previous  exa- 
mination, it  appears  that  he  did  precisely  what  a  court  of  equi- 
ty would  have  directed,  upon  a  proceeding  to  set  aside  the  sale  and 
purchase  made  by  Calhoun.  He-  is,  therefore,  estopped  by  his 
own  act,  from  saying,  that  the  slaves  sold  by  the  coroner,  were 
not  assets  of  King'5  estate.  It  would  be  the  grossest  injustice, 
to  permit  him  to  treat  the  slaves  as  the  property  of  the  estate  of 
King,  until  they  are  seized  and  sold  for  the  payment  of  its  debts* 
and  then  claim  them  as  belonging  to  the  estate  of  Calhoun. 

The  principle  upon  which  thi^  portion  of  the  case  fests,  was 
the  ground  of  the  decision  in  Draughon  v;  French's  adm'r,  [4  Por- 
ter, 352] — that  where  one  become^  possessed  of  two  estates,  as 
the  legal  representative  of  both,  as  he  cannot  sue  himself,  he  will 
be  presumed  to  retain  what  is  due  from"  one  to  the  other,  wheth- 
er it  be  a  debt,  of  unliquidated  damages. 

Without,  therefore,  examining  the  other  questions  raised  upc» 
the  record,  it  follows  from  the  view  here  taken,  that  the  court  err- 
ed in  the  refusal  to  give  the  third  charge  moved  for  by  the  de- 
fendant. "    :*■    .  -:.'-v--^ 

The  other  charges  of  the  court  affirming  the  Validity  6f  tflis 
purchase  by  Calhoianj  unless  there  was  an  express  intention 
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found  by  the  jury  to  defraud  creditors,  were  wrong  in  point  of 
law,  and  although  to  a  certain  extent  abstract,  yet  its  direct  ten- 
dency was  to  mislead  the  jury,bx  placing  the  decision  upon  a  ques- 
tion not  material  to  the  inquiry  before  them.  Let  the  judgment 
be  reversed,  and  the  catisa  remanded. 


THE  INTEND  ANT  AND  COUNCIL  OF  THE  TOWN 
OF  MARION  V.  CHANDLER. 

i.  The  Circuit  Couilmay  take  jarisdiclion  by  certiorari,  of  a  case  in  which  tfaa 
intcndantof  a  corporate  town  has  rendered  a  judgment  against  a  person  resi. 
dent  witliin  phe  same,  for  (ho  violation  of  one  of  its  by-laws. 
2,.  An  act  incorporating  a  town,  authorised  the  enaclmcnt  of  by-laws  '*  to  re* 
.    strain  and  prohibit  every  sptcies  of  gambling,  drunkenness,  &c. ;  to  grant  li- 
cences to  the  retailers  of  spirits  and  liquors;  to  regulate  and  restrain  them  when 
deemed  a  nuisance ;"  and  to  pass  all  such  by-laws  consistent  with  the  consti- 
'  tation  and  laws  of  this  State,  as  may  be  necessary,  &6.  ,  Under  this  grant  of 
■  ,\  power,  the  corporation  passed  an  ordinance  prohibiting  the  retailing  of  spiritu- 
ous or  fermented  liquors  within  the  corporate  limits,  without  first  paying  to  ita 
treasurer  the  sum  of  one  thousand  dollars  for  a  license  for  one  year  ;  and  for 
retailing  without  such  licence,  a  penalty  of  ten  dollars  a  day  was  imposed,  and 
made  recoverable  by  warrant  before  the  intendant,  &c. :  Held,  that  this  by- 
law was  authorized  by  the  act  of  incorporation. 

Whit  of  error  to  the  Circuit  Court  of  Perry. 

This  was  a  proceeding  commenced  by  a  warrant  issued  by 
the  Intendant  at  the  suit  of  the  plaintiff,  for  the  breach  of  one  of 
its  by-laws,  which  imposed  a  penalty  for  the  retailing  of  ''spiritu- 
ous or  fermented  liquors,  within  the  corporate  limits  of  the  toi^ 
of  Marion,  without  first  obtaining  a  licence  for  one  year  from 
the  clerk  of  the  said  corporation."  Upon  the  return  of  the  war- 
rant, a  judgment  was  rendered  against  the  defendant  for  the  sum 
often  dollars  and  costs.  Afterwards  the  proceedings  were  re- 
moved by  certiorari  to  the  circuit  court,  at  the  defendant's  in- 
stance, where  the  plaintiff  moved  thatl|}e  same  might  be  dis- 
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missed.     But  this  motion  was  overruled,  the  judgment  of  the  In- 
tendant reversed,  and  the  plaintiff  tg-xed  with  the  costs. 

T.  Chilton  and-  H.  Davis,  for  th^.  plaintiff — niade  the  follow- 
ing points:  1.  The  circuit  court  had  no  jurisdiction  of  the  case  as 
it  arose  under  the  By-law  of  a  corporation.  2.  The  plaintiff  in 
virtue  of  its  corporate  ftu'thority  might  prohibit  the  retailing  of 
spirituous  liquors  within  the  town,  unless  a  licence  was  first  ob- 
tained; and  it  was  competent  for  the  corporate  authorities  to  pre- 
scribe the  price.'  [Acts  of  Leg.  1834-5,  p.  58-9;  Acts  of  1843-4, 
p.  57;  7  Cow.  Rep.  585,  606;  Ang.  &  Ames  on  Corp.  64;  3  Ala. 
Rep.  137-9,  141-3;  State  v.  Estabrook,  at  tTiisterm.] 

No  counsel  for  the  defendant. 

COLLIER,  C,  J.— There  can  be  no  queatioP,  but  it  was  com- 
petent for  the  circuit  court  in  virtue  of  its  general" jurisdiction  to 
award  a  certiorari  in  the  present  case.  Etc  parte  Tarlton,  [2 
Ala.  Rep.  35,]  determines  such  to  be  the  appropriate  remedy 
where  a  new  jurisdiction  is  created  by  statute,  and  the  court  ex- 
ercising it,  proceeds  in  a  summary  method,  or  in  a  course  differ- 
ent from  the  common  law.  If  the  .circuit  court  could  not  correct 
or  annul  an  improper  judgment  Tendered  -by  an  officer  of  the 
corporation  under  one  of  its  by-laws,  the  party  aggrieved  would' 
be  remediless;  for  this  court,  under  its.-, general  superintendence 
and  control  of  inferior  jurisdictions,  could  not  interfere,  until  the 
cause  had  been  acted  on,  either  by  the  circuit  or  county  court,  or 
court  of  chancery.  [John,:a  slave,  v.  The  S.tate,  1  Ala.  Rep. 
95;  The  State  ex  rel  Williams,  id.  342.] 

The  second  section  of  the  act  of  1835,  "to  incorporate  the  town- 
of  Marion,"  enacts,  "that  the  said  corporation  shall  have  power 
to  ordain  all  such  ordinances  and  resolutions,  and  make  all  such 
regulations,  as  may  by  them  be  deemed  necessaiy  for  the  good 
order  and  government  of  said  corporation,  which  may  extend 
to  the  preservation  of  health,  to  prevent  and  remove  nui- 
sances, &c.;  to  restrain  and  prohibit  every  species  of  gam- 
bling, drunkenness,  &c.;  \6  grant  licences  to  the  retailers  of 
spirits  and  liquors;  to  regulate  and  restrain  them  when  deemed  a 
nuisance,  &c.,  and  in  general  to  pass  such  by-laws  not  contrary 
to  the  constitution  of  this  State,  and  the  laws  thereof,  as  the  cor- 
poration shall  from  time  to  time  deem  expedient  and  necessary  tO 
parry  into  effect,  the  meaning  and  intention  of  this  act,  <&,c," 
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Under  the  authority  of  this  section,  the  corporation,  at  the  re- 
quest of  a  large  majority  of  tlie  adult  males,  resident  within  the 
town,  passed  an  ordinance  inhibiting  the  retailing  of  spirituous  or 
fermented  liquors  within  the  corporate  limits^  without  first  paying 
totlie  treasurer  of  the  corporation,  the  sum  of  one  thousand  dol- 
lars, for  a.licence  to  be  issued  by  the  clerk,  which  shall  be  opera- 
tive for  one  year.  For  each  days  infraction  of  this  ordinance,  a 
penalty  of  ten  dollars  is  recoverable  by  warrant,  before  the  In- 
tendant,  &c. 

The  otyect  of  the  corporation  in  requiring  retailers  to  pay  for 
trlicence,  a  sum  so  much  beyond  what  the  legislature  have  re- 
quired by  the  general  law  upon  the  subject,  was  doubtless,  to  pro- 
hibit the  business  of  retailing  within  the  limits  in  which  its  legis- 
lation operates;  and  we  will  therefore  consider  the  ordinance  as 
prohibitory.  The.qucslion  then  is,  was  the  enactment  of  the  or- 
dinance within  the  scope  of  the  powers  conferred  by  the  charter. 

It  is  said  that  the  by-lawg  of  a  corporation  must  not  be  incon- 
sistent with  its  charter;  for  this  instrument  creates  it  an  artificial 
being,  imparts  to  it,  its  power,  designates  its  object,  and  usually 
prescribes  its  mode  of  operation.  It  is  the  fundamental  law  of  the 
corporation;  and  in  its  terms  and  spirit,  is  a  constitiitioij  to  the 
petty  legislature  of  the  body,  acting  by  and  under  iti  [Ang.  <Sc  A. 
on  Corp.  281-2.]  The  ijicidental  power  6f  a  corporation  to 
make  by-laws  results  from  the  necessity  of  such  a  power,  to  ena,- 
ble  the  body  politic  to  answer  the  purposes  for  which  it  was  cre- 
ated, and  can  be  applied  to  nothing  else;  and  though  the  power  is 
conferred  by  the  express  terms  of  the  charter,  yet  the  reasonable 
construction  of  this  particular  grant  is,  to  consider  it  as  a  mean  to 
the  company  for  the  accomplishment  of  the  purposes  of  the  prin- 
cipal grant  of  incorporation,  and  of  course  to  be  limited  in  its  ex- 
ercise to  those  purposes.  [Id.  268.]  The  legislative  power  of  a 
corporation  is  )estricted  by  the  constitutional  and  statute  law  o( 
the  State  in  which  it  is  established.  Indeed,  whenever  a  by-law 
seeks  to  alter  a  well  settled  and  fundamental  principle  of  the  com- 
mon law,  or  to  establish  a  rule  interfering  with  the  rights,  or  en- 
dangering the  security  of  individuals  or  the  public,  a  statute  or 
other  special  authority,  emanating  from  the  creating  power,  must 
beshown  to  legalize  it, either  expressly  or  by  implication.  [Id.275.] 

Again:  The  power  to  make  by-laws,  supposes  the  power  to 
enforce  them  by  pecuniary  penalties,  proportionable  to  the  of- 
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fence.  The  reasonableness  of  the  penalty  must  be  .determined 
by  the  nature  of  the  offence,  but  it  must  be  for  a  sum  certain. — 
[Ang.  &  A.  on  Corp.  3P2;  The  Mayor,  &c.  of  Mobile  v.  Yuille, 
S.Ala.  Rep.  137.]  Whether, a  by-law  is  reasonable  or  not,  is  a 
question  for  the  court  solely;  but  to  set  it  aside,  for  unreasonable- 
ness, there  should  be  no  equipoise  of  opinion  upon  the  matter,  but 
it  should  be  demonstrably  shown.    [Ang.  &  A.  on  Corp.  298-9.] 

It  has  been  held  that  a  by-law  of  a  municipal  corporation  im- 
posing a  penalty  for  an  offence,  is  not  void,  merely  because  a 
general  law  of  the  State  prescribes  a  punishment  for  the  same  of- 
fence. [Rogers  v.  Jones,  1  Wend.  Rep.  237.  .  See  also,  1  Bay's 
Rep.  382.] 

We  will  not  inquire  whether,  under  the  first  part  of  the  sec- 
tion which  authorises  the  adoption  of  general  police  regulations, 
ifwas  competent  for  the  corporation  to  have  ejnacted  the  ordi- 
nance in  question,  but  we  will  inquire  whether  the  authority  "to 
■grant  licences  to  the  retailers  of  Spirits  and  liquors;  to  regulate  and 
restrain  thfem  when  deelned  a  nuisance,"  does  not, confer  upon 
the  corporatron  the  power  to  prohibit  retailing  within  its  limits. 
"Regulate"  may  be  thus  defined,  viz:  To  adjust  by  rule,  or  es- 
tablished mode— To  put  it  good ,  order — To  subject  to  rules  or 
testrictions:  "Restrain,"  means  to  check;  to  hold  from  action,  &c. 
to  repress;  to  suppress;  to  abridge;  to  limit;  to  confine;  to  withhold; 
4o  forbear. 

It  will  be  admitted,  that  the  term  "grant,"  by  implication,  ne- 
cessarily conferred  the  authority  to  prescribe  the  manner  in 
=»<;^hich  licences  to  retail  should  be  obtained.  We  do  not  mean 
by  this,  that  it  invested  the  corporation  with  unlimite4  power 
©ver  the  subject,  and  that  it  was  competent  for  it  to  fix  the  price 
of  a  licence  at  any  sum,  no  matter  how  large,  or  that  it  could  im- 
pose unreasonable  restrictions  upon  the  mode  of  obtaining  it. — 
But  the  charter  does  not  merely  authorise  the  corporation  to 
grant  licences;  it  goes  further  and  (gives  the  power  to  regulate 
retailersj  and  when  deemed  a  nuisance,  to  restrain  them.  That 
is,  to  declare 'tbe  mode  in  which  the  business  shall  be  carried 
on,  to  subject  it  to  rules  and  restrictions,  that  good  morals 
may  be  presei*ved;  "and  if  this  shall  become  impracticable, 
ahd  it  is  supposed  that  retailers  incommode  or  annoy,  or  are  of- 
fensive or  noxious  to  the  people  of  the  town,  then  to  withhold  li- 
cences, and  thus  suppz-ess  the  business.   This  is  but  a  mere  para- 
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phrase  of  the  grant  of  power  we  are  considering,  and  we  think, 
is  so  palpably  just,  as  scarcely  to  require  further  amplification. 

It  occun-ed  to  us  upon  the  first  presentation  of  the  question,  that 
it  was  well  worthy  of  inquiry,  whether  it  was  competent  for  the 
corporation-  to  d,o  more  than  restrain  retailers  whom  it  had  pre- 
viously licensed,  or  whether  its  laws  must  not  be  directed  against 
individuals  who  were  guilty  of  a  nuisance.  But  more  reflection 
has  satisfied  us,  that  it  was  within  the  sphere  of  its  competency  to 
repress  the  business  of  retailing,  if  deemed  a  nuisance.  Upon  any 
other  hypothesis,  the  term  "restrain,"  would  be  entirely  inopera- 
tive; for  the  terras  "grant**  and  "regulate,"  would  confer  ample 
power,  so  far  as  retailers  are  individually  concerrtedi  to  adjusttheir 
mode  of  carrying  on  the  trade,  and  by  appropriate  rules  to  keep 
them  inorder;  and  if  not,  to  withdraw  alicence,  at  least  to  refuse  its 
renewal  for  a  breach  of  any  ofthe  regulations  of  the  corporati(Mi. 

We  are  not  to  understand  that  "nuisance"  was  uged  in  the  chap- 
ter in  a  sense  strictly  technical,  but  in  its  usual  and  popular  ac- 
ceptation? this  is  indicated  by  the  connection  in  which  it  is  found. 
If  h  was  intended  thereby  to  designate  an  offence  known  to  the 
law,  then  it  would  be  necessary  that  there  should -be  a  trial  and 
confvictioh  in  order  to  establish  its  commission.  No  trial  is  con- 
templated, but  it  is  enough  if  retailing  is  ^deemed  a  nuisance." — 
Here,  ttie  corporate  poWer  to  whom  pertains  the  functions  of  lo- 
cal legislation,  are  to  determine,  -wheihetr-etailing  is  a  nuisance^ 
so  as  to  warrant  the  exercise  of  the.  extraordinary  and  high  pow- 
er of  restraining  it. 

It  follows  from  what  we  have  said,  that  the  by-Iax)ir  under 
which  tlie  proceeding  in  the  present  case  was  instituted,  was  au- 
thorised by  the  power  conferred  by  the  act  of  incoi'poration. — 
The  penalty  prescribed  as  a  consequence  of  its  violation  seems 
to  be  reasonable,  and  is  not  objectionable '  for  uncertainty.  No 
question  has  been  made  as  to  the  power  of  the  legislature  to  con- 
fer upon  a  corporation  of  its  creation,  the  tight  to  prohibit  the  re- 
tailing of  liquors  within  its  limits;  and  as  we  are  inclined  to  think 
that  such  an  act  is  within  the  competency  of  tegislatibn,  we  will 
not  now  attempt  to  consider  th(5  point. 

Without  adding  any  thing  as  to  the  expediency  of  the  restrain- 
ing by-law,  in  a  town  which  its  Inhabitants  are  seeking  tOmake 
distinguisiied  for  its  institutions  of  learning,  it  may  be  remarked 
that  it  was  demanded  by  the  almost  unanimous  voice  ofthe  peo- 
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pie  who  were  authorised  to  decide;  and,  is  notconsequently  the 
ill  judged  or  inconsiderate  act  of  the  few  who  enacted  it, 

Ourcohc1u»ion  is,  that  the  judgment  oflhe  circuit  court  is  re- 
versed, and  the  cause  remanded. 


.      LACY  V.  LE  BRUCE  AND  PRINCE. 

'  )  ,■  ■      .  ■ 

li  Where  the  same  person  was  a  partner  in  two  partnerships,  and  one  of  the 
partnersliipe  ex(icutes  its  note  to  the  other,  or  becomes  oihrfwise  indebted,  the 
death  of  lire  common  partner  remn^es  the  impediment  to  a  suit  at  law  to  re* 
Boverthe  demand,  and  the  survivor  Of  the  one  concern  may  sue  ihe  stirvivofs 
of  the  other,  at  law. 

-v  Writ  of  ereor  to  the  Circuit  Court  of  Sumter. 

■-..'-*  '      ■  .     '         ' 

Assumpsit  hy  Lacy -as  the  surviving  partner  of  one  Bates, 
against  Le  Bruce  and  Prince,  also  the  surviving  partners  of  the 
same  Bates,  hut  in  a  different  firmT.  JThe  note  declared  on,  is 
made  by  the  jirm-of  S,  Bates  ■&:,  Co.  and  is  payable  to  the  steamer 
Favorite.      .        ■  •  -      ' 

•  At  the  trial,  it  was  in  evidence  that  Lacy  and  Bates  were  the 
Owners  of  the  steamer  Favorite,  and  were  intended  by  that  de- 
signation' in  the  note;  also,  that  Bates  was  dead;  The  defend- 
ants proved  that  Bates  was  a  member  of  tht  firm  by  which  the 
note  was  made.. 

On  this  state  of  proof,  the  court  instructed  the  jury,  that  if 
Bates  was  a  member  of  the  firm  designated  bj' the  steamer  Fa- 
vorite, the  payees  of  the  note,  and  was  also  a  member  of  the  firm 
making  the  note,  then  the  plaintiff  could  not  sustain  this  action. 
;  The  plaintiff  excepted  to  this  charge,  and  it  is  now  assigned  as 
:error.  -         .•    ,  v       • -'  c  r  '■ 

'  .Bliss,  for  (the  plaintiff  ia  error,  insisted   that  the  mle,  which 

would  have  pi-evented  a  suit  pn  this  note,  in  the  lifetime  of  Bates, 

^is  technical,  and  applicable  solely  to  the  remedy;  and  whenever 
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the  legal  obstecle  is  removed  by  his  death,  his  survivor  in  the 
one  firm  could  properly  maintain  the  action  against  the  survivors 
of  the  other  firm.  There  is  no  such  relation  between  the  sur- 
vivors as  requires  them  to  go  into  equity;  nor  could  they  do  sa 
As  illustrative  of  the  rule,  he  cited  Clay's  Digest,  323,  §  63;  1 
Chitty's  Plead.  12;  3  Term,  433;  5  ib.  493;  0  ib.  582;  Smith  v. 
Strader,  9  Porter,  446;  Ha^elhurst  v.  Pope,  2  S.  &  P.  259;  Smith 
V,  Lasher,  5  Cowen,  688;  Pitcher  v.  Burrows,  17  Pick.  361. 

"Lyox,  contra,  cited  and  relied  on  Tindal  v.  Bright,  Minor,  103; 
Mainwaring  v.  Newman,  2B.  &  P.  120;  Moffat  v.  Milligan,  2 
ib.  124.  ^ 

GOLDTH WAITE,  J.— The  question  in  this  case  is,  whether 
the  surviving  partner  of  one  partnership  can  sue  the  surviving 
partners  of  another,  for  a  debt,  when  the  deceased  partner  iri 
each  of  the  partnerships  is  one  and  the  same  person.  In  this 
statement  of  the  question,  it  will  be  perceived  that  the  evidence 
of  the  debt,  in  the  form  of  a  written  admission,  or  as  a  promissory 
note,  is  laid  out  of  view;  and  we  present  it  thus,  because,  in  our 
opinion,  the  nature  of  the  evidence  by  which  the  debt  is  made 
manifest,  does  not  aflfect  the  principle  which  must  govern  it  It 
will  become  obvious  to  one  who  will  consider  such  a  case,  that 
if  the  common  partner  was  alive,  and  the  unsettled  demand  be- 
tween the  two  partnerships  could  not  be  amicably  adjusted,  there 
would  be  great  difficulty  in  ascertaining  how  soon  a  suit  in  equity, 
could  be  brought  A  suit  at  law  would  be  out  of  the  question, 
inasmuch  as  -the  common  partner  could  not  sue  himself;  nor 
could  an  action  be  maintained  by  his  partner  because  of  his  not 
having  the  entire  legal  interest  in  the  debt  But  although  it  is 
difficult  to  conceive  how  redress  would  be  come  at,  as  between 
the  two  concerns,  it  rs  not  so  to  determine  that  a  duty  is  owed  by 
the  debtor  partnership.  If,  then,  this  duty  continues  to  be  due 
from  the  survivor#of  thiS  one  partnership  to  the  survivor  of  the 
other,  after  the  death  of  the  common  partner,  what  reasons  are 
there  that  it  should  not  be  enforced  at  law?  or  that  tiic  parties 
should  be  forced  into  equity?  Perhaps  these  questions  will  be 
best  answered  by  a  consideration  of  the  interests  which  survive 
to  the  other  partners  where  one  of  a  partnership  dies.  All  the 
debts  of  the  partnership  at  once  become  the  debt  of  the  survivors, 
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and  the  personal  representative  of  the  deceased  partner  is  not 
bound ;  though,  in  equity,  he  is  yet  liable;  On  the  other  hand, 
all  the  choses  in  action  of  the  partnership  pass  at  once  to  the  sur- 
vivor, and  the  personal  representative  has  no  legal  interest  in 
them.  It  has  been  held  in  many  cases,  that  where  a  partnership 
has  made  a  note  or  bill  to  one  of  the  partnership,,  it  may  be  as- 
signed so  as  to  give  the' holder  a  right  of  action  against  the  part- 
nership. [Smith  V.  Lasher,  5  Cowen,  688;  Pitcher  v.  Burrows, 
17  Pick.  361;  Hazelhurstv.  Pope,  2  ^.  &  P.  259;  Smith  v.  Stra- 
derj  9  Porter,  446.]  All  these  cases  recognize  the  same  general 
principle,  which  is,  that  a  debt  or  obligation  may  be  created  to 

■  one  partner  by  the  firm;  and  that  this  may  be  assigned  by  him 
whenever  that  intention  is  declared  by  a  note  or  bill.  A  pro- 
mise by  a  partnership  to  pay  a  sum  of  money  to  one  of  the  part- 
ners, when  there  is  no  agreement  that  he  may  assign  it,  may  al- 
ways be  considered  as  clogged  with  the  equity  of  bemg  charge- 
able with  any  balance  he  may  o\ye  the  firm  upon  a  settlement 
of  all  its  business;  but  we  think  there  is  no  such  equity  existing 
when  there  is  a  common  partner  in  two  partnerships,  and  the 
one  promises  to  pay  or  is  indebted  to  the  other  in  a  sum  of  money. 
In  such  a  case,  there  is  a  moral  obligation  that  the  debt  shall  be 
paid,  and  nothing  stands  in  the  way  of  a  legal  suit  but  the  circum- 
stance that  the  common  partner  would  be  both  plaintiff  and  de- 
fendant. Whenever  this  impediment  is  removed  by  his  death, 
the  demand  is  assigned  by  operation  of  law,  and  a  legal  right 
of  action  i§  invested  in  his  survivor.  The  personal  representa- 
tive of  the  deceased  partner  has  no  interest  whatever  in  the  suit 
between  the  two  partnerships,  or  rather  between  the  survivors  of 
them.  Indeed,  it  is  difficult  to  imagine  why  a  suit  in  equity 
should  be  necessary  to  enforce  such  a  right;  for  it  is  certain  that 
the  interest  of  the  personal  representative  is  perfectly  equipoised 
between  the  two  concerns.     To  him,  it  is  a  matter  of  entire  indif- 

'ference  which  succeeds,  as  the  diminutionipf  the  assets  of  the 
one  will  increase  those  of  the  other  to  precis^  the  same  extent. 
The  case  is  doubtless  one  of  first  impression;  but  that  is  no  reason 
by  itself  for  forcing  a  suitor  into  a  court  of  equity  to  obtain  a  rem- 
edy for  a  clear  legal  right.  We  have,  on  one  occasion,  endeav- 
ored to  show  that  courts  of  law  will  mould  their  proceedings  to 
afford  a  remedy  at  law,  although  at  first  view  the  remedy  may 
seem  inconsistent  with  principles  generally  recognized.    [Elliot 
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It.  Montgomery,  4  Ala.  Rep.  600.]  In  the  present  case,  it  seems 
to  us  that  if  the  parties  were  sent  to  a  court  of  equity  it  would 
be  to  litigate  a  right  which  all  the  elementary  writers  admit  to 
be  entirely  of  a  legal  nature.  Neither  party  there  would  have 
any  rights  different  in  any  manner  from  what  they  now  are;  nor 
have  these  rights  any  connexion  with  those  of  third  persons, 
which  prevent  a  full  adjudication  in  a  court  of  law. 

For  these  reasons,  wc  ore  of  opinion  that  the  suit  is  properly 
brought;  and,  therefore,  the  judgment  of  the  circuit  court  is  re- 
versed, and  remanded. 


ASKEW  V.  WEISSINGER,  Ex'r. 

1.  An  arcuunt  filed  against  an  insolvent  estate,  is  not,  nnder  the  statute,  preri. 
ous  to  the  passage  of  the  act  of  1843,  sufficiently  proved,  bj  an  affidavit  of  its 
correctness,  made  at  the  time  it  is  filed,  but  if  objected  to,  it  must  be  proved 
according  to  the  course  of  the  common  law. 

Erhok  to  the  County  Court  of  Perry.  v 

Davis,  for  plaintiff  in  error. 
T.  Chilton,  contra. 

ORMOND,  J. — This  case,  as  it  regards  the  jurisdiction  of 
this  court,  is  in  the  same  condition  as  the  case  of  Cawthome  v. 
Weissinger;  but  as  the  case  has  been  argued  upon  its  merits,  it 
is  proper  we  should  express  our  opinion  upon  it.  The  10th  and 
11th  sections  of  ihe;act  of  1843,  [Clay's  Dig.  194,]  provide  that  an 
affidavit  should  be  filed  with  the  account  in  the  clerk's  offi,ce 
against  an  insolvent  estate,  which  if  not  contested  within  nine 
months  after  the  estate  is  declared  insolvent  by  the  administrator, 
or  the  creditors  in  his  name,  should  be  sufficient  proof  of  the  ao 
count     That  statute,  however,  does  not  apply  to  this  case. 

By  the  old  law,  creditors  were  allowed  **to  file  the  evidences 
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of  their  claims"  in  the  clerk's  office,  [Aik.  Dig.  154,  §  7,]  which 
]by  a  fair  construction,  would  probably  apply  to  a  sworn  account, 
as  it  could  in  no  other  way  be  evidence.  This,  however,  was 
merely  ^nmayacie  evidence  of  the  claim,  and  if  other  proof  was 
required,  it  was  necessary  that  it  should  be  made,  or  the  claim 
would  be  rejected. 

The  claim,  therefore,  against  aji  insolvent  estate,  must,  like  any 
other,  if  contested,  be  proved  according  to  the  course  of  the  com- 
mon law,  and  the  court  w'as  correct  in  rejecting  the  affidavit  of 
James  Abbot,  establishing  the  correctness  of  the  account,  he- 
pause  it  was  taken -ex  pa7^te.  The  deposition  of  Toller,  taken 
with  notice,  merely  proves  that  the  charges  were  reasonable,  but 
he  knows  nothing  of  the  account.  The  court,  therefore,  did  not 
err  in  excluding  it,  and  in  refusing  to  allovv  the  account,  it  being 
contested  by  the  executor. 

Let  the  writ  of  error  be  dismissed. 


GRIFFIN  V.  THE  BANK  OF  THE  STATE  OF 
ALABAMA.      , 

1.  The  notice  issued  at  the  suit  of  a  Bank  requiring  its  debtor  to  a,nswer  to  an  al. 
legation  of  indebtedness,  is  process  to  bring  the  latter  into  court ;  but  after  the 
motion  for  judgment  has  been  submitted,  it  may  be  regarded  as  a  motion  in 
writing,  identifying  the  debt,  to  which  the  defendant  may  either  demur  or 
plead  to  issue. 

2.  Where  a  notice  of  a  motion  for  judgment  in  favor  of  a  Bank  states  the  time 
when  the  note  was  discounted,  so  as  to  show  that  it  was  before  it  bears  date, 
this  statement,  as  it  is  unnecessary,  maybe  treated  as  surplusage. 

3.  A  notice  at  the  suit  of  a  Bank  need  not  be  dated,  unless  the  date  is  made  ma- 
terial  by  a  reforence  to  it,  as  indicating  the  time  when  the  ir^otion  will  be 
made,  &c. ;  and  although  the  indorsement  of  its  receipt  by  the  sheriff  shows 
that  the  notice  was  placed  in  his  hands  before  the  maturity  of  the  debt,  yet  if 
it  is  not  served  until  after  the  debt  is  due,  no  objection  can  be  made  to  this 
defect  in  the  notice. 

4.  A  defendant  cannot  object  on  demurrer  that  he  is  not  regularly  before  the 
court;  if  such  an  objection  be  available,  he  must  plead  in  abatement. 

5.  The  plea  of  non  assumpsit  to  a  police  of  a  motion  for  judgment  at  the  suit  q| 
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the  Bank,  throws  upon  the  plaintiff  the  onus  of  proving  the  material  facts 
stated  in  tho  notice  ;  and  if  the  note  sought  to  be  recovered  is  misdcscribedas 
to  the  time  of  its  maturity,  the  variance  will  be  fatal  to  the  motion. 

Wbit  '  of  error  to  the  County  Court  of  T  uskaloosa. 

This  was  a  proceeding  by  notice  and  motion,  at  the  suit  of  the 
defendant  in  error  against  the  plaintiff.  The  notice  set  out,  that 
the  defendant  below,  as  principal,  and  Thomas  L.  Holly  and 
George  W.  Butts,  as  his  sureties,  were  indebted  to  the  president 
and  directors  of  the  Bank  of  the  State  of  Alabama,  by  a  note  dis- 
counted by  the  Bank  on  the  2d  February,  1840,  made  for  the 
sum  of  five  hundred  and  twenty-six  dollars,  bearing  interest  at  the 
rate  of  eight  per  cent,  per  annum  from  its  date,  and  dated  the  1st 
February,  1843,  payable  to  the  president  and  directors  of  the 
bank  of  the  State  of" Alabama,  and  payable  and  negotiable  at  the 
bank,  for  value  received,  twelve  months  after  date,  &c.  The 
notice  then  informed  the  parties  that  the  president  of  the  bank 
would  move  the  county  court  of  Tuskaloosa  county,  at  the  next 
term  thereof,  to  be  holdpn  on  the  2d  Monday  in  May,  1843,  for 
judgment  against  each  of  them,  for  the  amount  due  on  the  note, 
with  interest,  &c.  The  notice  is  tested  of  the  21st  of  December, 
1843,  and  was  regularly  served  on  Griffin,  but  returned  "not 
found"  as  to  Holly  and  Butts. 

The  defendant  demurred  to  the  notice,  and  the  demurrer  being 
overruled,  he  pleaded  non-assumpsit;  issue  being  thereupon  join- 
ed, the  cause  was  submitted  to  a  jury  for  trial.  From  a  bill  of 
exceptions  sealed  at  the  instance  of  the  defendant,  it  appears  that 
the  notice,  together  with  the  certificate  of  the  president  of  the 
bank,  that  the  debt  sought  to  be  recovered  was  really  and  bona 
fide  the  property  of  the  bank,  were  re^d  in  evidence  without  ob- 
jection. The  plaintiff  then  offered  a  note  in  the  following  words, 
to  sustain  the  issue  on  his  part: 

"Talladega  county,  1  February,  1843. — On  the  first  of  June 
next  after  date,  we,  David  A.  Griffin,  as  principal,  and  Thos.  L. 
Holly  and  George  W.  Butts,  as  securities,  jointly  and  severally 
promise  to  p|y  the  president  and  directors  of  the  bank  of  the 
State  of  Alabama,  five  hundred  and  twenty-six  dollars,  negotiable 
and  payable  at  said  bank,  for  value  received,  with  interest  from 
date,  at  eight  per  cent,  per  annunqi." 

«Takcn,  2d  Fcbruaiy,  1843." 
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This  note  was  subscvibcd  by  the  defendant  and  his  sureties,  as 
alleged  in  the  notice,' but  it  varied  from  the  description  therein 
made,  and  the  defendant  objected  to  its  admission.  His  objec- 
tion was  overruled,  and  he  thereupon  excepted.  A  verdict  was 
returned  for  the  plaintiff,  and  a  judgment  was  rendered  accord- 
ingly. 

T.  D.  Clark,  for  the  plaintiff  in  error,  insisted,  that  the  notice 
was  inconsistent  in  itself,  and  w^s  demurrable;  but  ev-en  ifunob 
jectionable  upon  its  face,  it  did  not  correctly  describe  the  note 
which  was  sought  to  be'reQovered;flnd  it  should  have  been  ex- 
cluded frprnthe jury.     [2  AIa./R ep.  346,  505;  5  id.  27.] 

B.  F.  PoRTRR,  fo^  the  defendant,  contended  that  the  notice  was 
only  process  in  the  cause  intended  to  bring  the  defendant  into 
court,  and  thr\t  a  demurrer  to  it  could  not  be  entertained.  That 
it  had  served  its  purpose  when  it  had  been  executed  on  those  to 
whom  it  was  addressed;  it  was  not  pernlissible  for  a  defendant  to 
plead  to  it,  in  order  to  make  up  an  issue,  and  then  object  that 
the  evidence  of  the  debt  adduced,  was  inaccurately  describ- 
ed. 

COLLIER,  C.  J. — The  notice  issued  at  the  suit  of  a  bank 
against  its  debtor,  is  certainly  process  by  which  the  latter  is  to 
be  brought  into  court  to  answer  to  an  allegation  of  indebtedness. 
But  after  the  motion  is  made,  which  it  informs  the  party  will 
be  submitted,  it  is  s,omething  more  than  process;  it  is  then  to  be 
regarded  as  the  motion  in  writing  identifying  the  debt  sought  to 
be  recovered,-  and  against  which  the  defendant  may  urge  any 
ground  of  defence  recognized  as  available,  according  to  legal 
forms.  The  notice,  then,  may  be  assimilated  to  a  declaration:  it 
subserves  the  purpose  both  of  a  writ  and  declaration,  though  it 
.  need  not  be  so  formal  or  techical  in  its  aJIegationjI  as  the  latter. 
Yet  it  should  set  out  the  evidence  of  indebtedness  with  such  pre- 
cision that  the  defendant  mayknovi^,  from  an  inspection  of  the  no-, 
tice  itself,  against  what  he  is  called  on  to  rnake  d(^nce.  From 
this  view,  it  will  follow,  that  it  is  allowable  for  the  defendant  ei- 
ther to  demur  to  the  notice,  or  plead  to  issue. 

It  is  insisted  that  the  demurrer  interposed  in  the  county  court 
should  have  been  sustained,  because  the  notice  states  that  the 
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bank  purchased  the  note  about  three  years  before  it  was  made, 
and  because  the  notice  issued  previous  to  its  maturity. 

In  respect  to  the  recital  in  the  notice  of  the  tityie  whqn  the  note 
was  discounted,  this  is  certainly  irreconcileable  with  the  descrip- 
tion, and  allegation  as  to  its  date  that  follows.  But  as  it  is  not 
essential  to  a  notice  in  such  case,  that  it  should  state  at  what  time 
the  bank  became  the  proprietor  of  the  paper,  we  think  the  recital 
in  this  respect  might  be  treated  as  surplusage,  and  where  it  dis- 
agrees with  the  description,  be  stricken  out,  without  prejudicing 
in  any  manner  so  much  as  is  material. 

Where  a  suit  is  brought  in  the  ordinary  form,  by  a  capias  ad 
respondendum,  it  would  be  competent  for  a  defendant  to  object 
that  the  action  was  instituted  before  the  maturity  of  the  debt; 
and  in  such  case,  the  teste  of  the  writ  would  be  looked  to,  for 
the  purpose  of  ascertaining  when  the  action  was-  commenced. 
[Randolph  v.  Cook  &  Ellis,  2  Porter's  Rep.  286.]  But  in  a  case 
like  the  present,  no  suit  is  pending  until  the  motion  is  in  fact  sub- 
mitted. The  notice  need  not  be  dated,  unless  the  date  is  made 
material  by  a  reference  to  it  as  indicating  the  time  when  the  mo- 
tion will  be  made,  &c.  Hence  the  date,  or  the  want  of  it,  where 
it  is  not  necessary  to  support  some  essential  part  of  the  notice, 
cannot  prejudice  the  plaintiff. 

The  time  when  the  county  court  was  to  be  holden,  is  to  be  as- 
certained by  the  date  of  the  notice,  and  thus  far  the  date  would 
be  essential  to  its  regularity,  if  the  time  did  not  otherwise  appear. 
But  the  sheriff's  returp  shows,  when  the  notice  was  received  by 
him  and  served  on  the  defendant;  and  when  this  is  referred  to, 
it  is  sufficiently  apparent  at  what  term  it  was  proposed  to  move 
for  judgment.  It  cannot  be  objected  to  this  view,  that  taking  the 
description  of  the  note  contained  in  the  notice  to  be  correct,  the 
notice  was  placed  in  the  sheriff's  hands  previous  to  the  maturity 
of  the  note.  Be  this  as  it  may,  the  indorsement  of  the  receipt 
may  be  considered  as  wholly  unimportant,  and  as  the  notice 
was  not  executed  until  afler  the  debt  became  due,  it  may  be  re- 
garded as  a  good  notice  in  the  sheriff's  hands  for  the  time  inter- 
vening between  its  service  and  the  ifnaturity  of  the  note.  Bat 
were  the  law  otherwise,  the  defendant  could  not  object  on  de- 
murrer that  he  was  not  regularly  before  the  court;  his  appear- 
ance generally  would  preclude  such  an  objection,  and  if  it  could 
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be  made  available  in  any  form,  it  would  be  available  by  plea  in 
abatement. 

The  plea  on  which  issue  was  taken,  was  a  denial  of  the  cause 
of  action  disclosed  in  the  notice,  and  threw  upon  the  plaintiff  the 
onus  of  proving  that  the  defendant,  with  the  sureties  designated, 
had  made  a  note  substantially  conforming  to  that  described. — 
The  note  produced  at  the  trial  is  dated  the  Ist  of  February,  1843, 
and  due  on  the  first  of  June  thereafter,  while  that  described  bears 
the  same  date,  but  is  alleged  to  be  due  twelve  months  thereafter. 
This  variance  cannot  be  regarded  as  immateral.  If  the  descrip- 
tion is  correct  in  the  notice,  (and  if  otherwise  we  cannot  know 
it,)  the  note  adduced  as  evidence  was  due  eight  months  before 
that  described  in  the  notice,  matured.  For  this  discrepancy,  it 
should  have  been  rejected;  and  for  not  so  adjudging  the  law,  the 
county  court  erred.  Its  judgment  is  consequently  reversed,  and 
-if  desired,  the  cause  will  be  remanded. 
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ABATEMENT.     .  '     .  '       .    '    '     "  '      . 

1.  Wbpre^  siiil  is  brought  hi  Ih'p  n^iti^  6f  "one  jicreon!,  for  the  use  of  another;  the 
d6fnndant  nody'^eiid  eifhe*  ui'haj  or  aboteinent,  that  the  nonoinaf  plaintiff  wa« 

'  dca:dia<  the  eontmcncemettt'of  thi'suH. — Jeriks'v,  Edwards, 'use,  ^c. ........  143 

2.  An  action  of  debt  qui-  thini  to  recovar  tl^e  penllty  for  issuing  a  maitiagc  liceQilB 
to  a  minor,  without  the  consent  ef  his  parent  or.  guafdian,  is  abated- by  the 
ddath  of  thc.praintifF,  so  that  it  Carinol  bo,  revived  by  Iris  personal  rcprcsfnj(atiy«. 
Quere — Whether  it  might  not  havfe  bocn  continued  by  the  State. — FairletpB. 
Davis,  Adm'x'... ..'......• .-. 375 

9.  It  iij  irregplar  to,  join  two  distinct  raatlert?  t»f  abatement  in  the  same  plea,  srkt 

<  •  such  a  plea  is  bad  on  demurrer. — Qobbv.^  F.orce,  Brothers  ^  Co 468 

4.  The  right  of  a  frciholdei*  to  be  sued,  in  this  coAinty  61  his  residence^  isa  pcrso. 
.  nal  privilege,  and  eanYiol  b*j  pleaded  by  any  otlier  party  ta  llie  ■suit ;  therefore, 
•  a  joint  plea  by  two  (lefenilants^one  of  Vvhom-is  liable  to  the  suK,  is  )}a<l. —  Wea- 

ver  and  Gaitwv.  Grensbaw Tw....'.'~>^<...»«.«M*«wtvf>r.- 873 

S,ee  At^achrnent,  1 .        ■.  ...  .  ^■..   .'  ■  :    • 

See  Ej^ctmenti,  andTTespasstotry.Titl«ii'3. 
See  Pleadiogs,  00.   •>  '    v-  ",'• 
See  Process  au4^ryice.b^  1. 

ACCOUNTS..  •   ,  ,. .%  'Vs.'-     » .', 

2/  Where  il)e  parties  have  settled  ^h^''*^'^'^''^^'^"*^  struck  a  balance,  wh>eh  has 
°    been  adjosl^d  by  cash,  of  with  a  security  Cur  ks  payment  at  a  future  day,  it 

is  incurnbcnt  upon  llic  party  coinpl^ini/tg'of  fratid  or  iiiisiakc,.by  suit  in  chun. 

eery,  to  allege  it  specially  in  his  bi!),.ftnd,  to  esjabiish  tlie  allegation  by  proof; 

and  the  agreement  by  the  parlies  that  crr<vs  should  tc  corrected,  does  not  re 

lievc  the  cornpiainanLfconrthe  onu^  of -proving  a  mistake.:— Z/an^on,  et  al.  v. 

Roane's  Adin'r.  .,.,.. ..i...t^..',.. , .518 

2.  If  a  parly  to  wbom  an  account  is  rendered,  admits  ifs  correbtnecs,  it  becomes 

mtaled  account;  or  if  he  relalna  it  and  m»kcs  no  objection  tviihin  a  reasons* 

..  '  ble  time,  lilesileucovvilt  be  Construed  into  an  acquiescence  in  itajustaecsiand 

he  will  bo  bound  b;it,'^a»\jtU  was  a  stated  account. — Jbid. 518 

ACTION.  "'■'',  • 

1.  An  instrument,  purportinj^  to  be  a,  hiU  of  exchange,  vhich  does  not  direct  to 

whom  the  money  is  payable,  may  be  the  fdimdation  of  a  suit,  in  the  name  of  the 

V    person  from  whom  the  consideration  niovedj  and  to  whom  it  was  delivered  by 

115 
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ACTION — continued.  m     ■  ' 

.  the  drawer  :  but  an  action  cannot  be  maintained  thereon,  by  a  third  person,  as 

bearer. — Prewitt  v.   Chapman ; ■.....••.•■.. ,86 

2;  An  action  against  a  sheriff  for  failing  to  levy  jprp'cess,  cannot  be  supported  by 

proof  that  the  money  had  been  collected  by  him. — Griffin  v^Ganaway... . . .  .148 

3.  Where  claims  are  placed  in  the  han9s  of  a  third  person,  to  collect  and  pay 
over  to  the  creditors  of  the  proprietor,  an  action  for  the  failure  to  collect  them, 
and  pay  over  the  amount,  may  be  maintained  by  the  latter— the  creditors  being  no 
.parties  to  the  arrangement,  or  their  demands  being  pdid  by  him. — Mardis' 
Adm'rs  v  Shackleford...... ; ! , .433 

4.  A  judge  of  the  county  coutt  is  authorized  to  issae  the  writ  of  habeas  corpusia 
all  cases  where  the  detention  is  claimed  by  virtue  of  civil  process,  and  is  empow- 

, .    ered  to  judge  of  its  validity  in  every  aspect;  he  is  therefore  not  liable  to  an  action 
',for  discharging  a  debtor  arrested  on  a  (a.  sa.^-Morrow  ^  Nelson  v.  Bird.  834 
See  Execution,  Writ  of,  5. 
See  Frauds,  Statute  of,  4. 
SeeTartnersandPartnershipSj  lO.C     "         -      •         ;  ^   "■ 

AtilON,  aUI  TAM. 

.1.  An  action  of  debt  qui  tarn,  to  recover  the  penalty  for  issuing  a  marriage  license 
to  a  minor,  without  the  consent  of  his  parent  or  guardian,  is  abated  by  the  death 

'  .of  the  plaintiff,  so  that  it  capinot  be  revived  by  his  personal  representative. — 
Quere — Wether  it  might  not  have  been  continued  by  the  §tate. — Fairley  v^ 
Davis,  Adm'z ^f,...>. .^... ,;.,..,.•...., 375 

A0MffiALTY  PROCEElilNGS. 

1.  The  lien  given  on  a  steam-boat,  by  the  act  of  1836,  for  failing  to  deliver  goods 
as  specified  in  the  bill  of  lading,  continues  until  the  first  day  of  July  next  after 
the  non-delivery,  according  to  the  terms  of  the  bill. — -Steamboat  Robert  Morris 
and  owner  v.  Williamson,.... ., m.j.... , — 50 

2.  The  lien  thus  created,  when  goods  are  damaged,  is  not  waived  by  their  accept- 
ance by  the  consignee  or  owner ;  nor  by  a  receipt  specifying  that  they  have  been 
teceived  in  good  order.  ~  To  make  a  vyaiver  there  must  be  a  knowledge  of  the 
injury,  and  an  intention  to  abandbn  a  remedy  ;  or  some  contract  which  is  in- 

'  consistent  with  the  existence  of  the  lien.— /6id .....^.......l. i ..50 

ALTEEATION  OR  ERASURE. 

1.  The  addition  of  the  words  "  without  defalcation  or  set-off,"  to  a  promissory 
riol6,  without  the  consent  of  the  maker,  is  a  material  alteration,  but  if  made 
by  a  stranger,  without  the  knowledge  or  consent  of  the  payec'or  holder, will  not 
vitiated  the  note. — Davis  v.  Carlisle.-- -, • • 707 

2.  If  it  -be  shown  that  the  alteration  hels  been  made,  but  it  is  not  proved  by  whom, 
the  jury  may,  in  the  absence  of  proof  to  the  cont/ary,  infer  that  it  was  made 
by  the  payee  or  holder,  but  the  courl  cannot  draw  such  inference  as  matter  of 
lfiw.—Ibtd. >:....,.„.... ,... ...,..-: 707 

AMEI*DMENT.  .  ..,..."    v  '  '        '.'    '         ." 

1.  Where*  judgment  by  deftiult  is  rehdered  against  the  drawer  of  a  bill  of  cr- 
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AMENDMENT — continvjed. 
change  payable  in  another  State,  vbich  includes  the  charge  of  protest,  withont 
any  prooJ'of  what  tho  law  authorizes  therefor,  the  judgment  is  not  reversible,  but 
will  be  t^mendcd  as  for -a  clerical  mt^rision  umkr  the  act  of  1824,  by  exclading 
the  notarial  fees, — Cratcferd  v.  Tfie  Branch  Bank  at  Decatur 574 

52.  It  is  discretionajy  with  a  court  to  permit  a  g^rnir hcc  tr>  amend  his  ansi^rer^  and 
.  that  even  aHer  vn  issue  has  been  tried  between  iheplainirfTand  one  to  whom 

■.'  Ifie  debt  attached   is  supposed  to  be  transferred. — Bufordv.  WeUnirn.     818 

3.  A  mistake  of  the  elerkin  stating  the  parties  in  the  minutes  of  the  judgin(^L^ik 
try,  is  a  clerical  misprision,  amended  by  other  parts  of  the  record — rPatterton  ^ 
Hinson  vC  Burnett,  Adm'r,..i..'. .844 

See  Appeals  apd  Certiorari,  6.       ^ 

APPEALS  AND  CERTIORARI. 

1 .  tn  an  appeal  Case,  whe^rc  the  judgment  is  for  a  less  sum  than  twenty  dqllaiy,  it 
is  error  to  render  a  final  judgment  by  default,  unless  the  debt  is  ascertained  by  a 
writing.     lo  other  cases,  the  facts  must  be  examined  by  the  court,  aad  its  judg. 

y'ment  given  on  them.' — Kenitm  v.  Henderson , ^.138 

2.  A  stranger  to  a  judgment  or  decree  of  the  orphans'  court,  cannot  carry  it  by 
Cfriiorari  to  the  circuit  court ;  and  if  the  circuit  court  should  determine  oil  the 
■irors  assigned,  its  jodgment  will  be  reversed  and  remanded,  tirat  the  order 
granting  the  certiorari  may  be  quashed;  and  this  may  be  dbne  on  the  applica- 
tion of  the  party  at  whose' instance  the  cause  was  removed  into  the  circuit  court. 
Watton,  Adm'r  r.  May , _ ^.iSi 

3.  Where  sixteen  judgments,  between  the  same  parties  were  rendered  by  iA  jus. 
tu5e  of  the  peace,  and  removed  by  certiorari  to  tiie  county  court,  it  wa»  com- 
petent for  the  court  to  direct  that  but  one  bond  should  be. executed,  afi.tbe  coa. 
dition  on  which  the  certiorari  and  supersedeas  should  issue. — Cooper  v.  Mad. 
dan ,/.  431 

4.  Where  several  suits  are  depending  between  the  same  parties,  on  appeal  or  by 
certiorari  from  the  judgment  of  a  justice  of  the  peace,  the  court  may,  at  the  in- 
stance of  either  party,  direct  a  consolidation,  unless  the  party  objecting  can 
show  that  he  will  in  some  way  be  prejudiced  thereby. — lb A31 

5.  When  a  suit  is  commenced  by  one  for  the  use  of  another,  in  a  justice's  coort, 
and  an  appeal  is  taken  by  the  plainliif,  it  is  no  defect  if  the  name  6f  the  nomi. 
nal  party  is  omitted  in  the  appeal  bund. — McBarnett  and  Kerr  v.  Breed.  476 

6.  The  surety  in  an  appeal  bond  is  only  liable  to  the  extent  of  thepcnally  of  the 
bond,  and  when  that  is  only  5  25-100  dollars,  this  court  will  judicially  notice 
that  the  costs  must  exceed  that  sum.  It  will  therefore  correct  the  judgment 
as  a  clerical  mis-entry,  and  amend  it  so  as  to  render  judgment,  against  principal 
and  surety,  for  the  costs,  not  exceiiding  the  penally.,  and  for  <bo  excess  agaiost. 
the  principal  only,  at  the  costs  of  the  plaintiff  in  error.-7-/& .476 

7.  The  bond  required  to  be  executed  upon  the  prosecution  of  an  appeal  iiotn  a 
judgment  rendered  by  a  justice  of.thc  peace,  is,  only  a  means  provided  by  (ta. 
tute  for  the  continuance  of  thti  litigation  in  the  appellate  court,  anddoes  not  im< 
pose  upon  the  sureties  an  obligation  other  and  greater  than  that  to  which  the  ap- 
pellant is  liable :  consequently,  where  one  sued  aB  administratrix,  appeals^  «he 


9n  INDEX. 
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ihay  plead  that  the  estate  sha- repvsenfe  has  bfecn' dcciared  and  adjudged  insol- 
vent, £ind  if  her  plea  is  sustained,  no  judgment  cafi  be  Tendered  against  her  surc- 
-  ties  on  the  appeal  bond. — Liaisford,  usci,  ^C'  V.  Buskins'-  A'dm'x. ...... ^12 

6.  The  Circuit  Court  "may  take  j<msdiction' by  certiorari,  of-  a  case  in  wbich'the 
inten d ant  of  a  corporate  town  has  rc'ndercd  a  judgment  against  a  person  resi- 
,dent  within  the  sanje^  for  the  violation  of  one  of  its  hy.}awa.-^Tk^Iniendant 
and  Council  of  the  town  of  Marion  v.  Chandler.. .;.  ..V;  r.  ...;•. ; ..'. . . . ...  .^ .  ,<. .-. .  ,899 

See  Error,  and  Writ  ofj  19. 

ARBITRATIdN  AND  AWARD.. 

1.  Where  a  case,  in  wl)ich  the  amount  in  eontroversy  exceeds  fifty  ■dollars,  is  sub- 
milled  to  arbitration,  upon  ihe  order  of  a  justice  of  the  peace)^  under  the  act  of 

>  1824,  if  one-half  of  the  referees  sign  an  axjfard.^is  "it  competent  to  show  that 
some  of  the  others  who  did  not  sign  it, 'gave  their  assent  to  itV  or  if  the  award 

'  isso  defective  as  not-to  cortcinde  in'itself  thftfeontrbverfty  «ubm1Ited,  can  it  b? 
assisted  by  parol  proof? — Hubbert  :x.  Collier, by  7/is  ne^ci  friend,  ^c.  269 

2.  Where  a  plaintiff,  suing  by  a  procheio'Omi,  describes  iiimsiff  in  -the  writ  and 
declarajion,  as  an  infant  under  the  age  oftwcnty-oneyears,"  and  the  defendant 

.»  pleads  "not  guilty,"  and  "accord  and  satisfaction',"  the  pleadings  admit  the 

,  plaintiff's  infancy'  ;•  and  insuch  case,  a  submission  to  arbilratiop  (j:dU  award  not 

being  obligatory  onbim,  may  be  rejected  as  evfcdence,^r-^/6.tv .,l,»..w,.^69 

•ASSUMPSIT,  ACTION  OF. 

1.  Jj,  K  and  B  are  co-sureties  for  a  defendant  in  a  detinue  bond,  conditioned  to 
■    deliver  a  slave  in  the  event  of  a  recovery :  pending  the  suit,  L  desires  K,  in  whose 

•     possGssionthe  slave  has  remained,  to  deliyer  the-sanjti^to  the  sheriff  in  discharge 

-   of  the  bond.  '  K  refuses,  and  afterwards  delivers  the  slave  to  the  defendant  in 

the 'detinue  suit,  by  whom  it  is  run  off,  ami  thereby  the  sureties  have  to  answer 

■  ofa  the  bond.     The  slave  is  afterwards  regained,  through  the  exertions  of  L  and 

'  B,  and  soM.     The  proceeds,  when  divided  between.!/,  K  and  B,  fall  short  of  the 

'•  iBum'paidby  them.     If  the  slave  had  no*t  been  eloigned,  it  would  have  sold  for 

a  gxeatej  price  :  Held,  that  these  circumstances  did  ijot  Warrant  an  action  of  as- 

,    Bumpsit,  by  L  against  K,  and  that  the  evidence  was  5f>rOperly  excltided  in  that 

forni  of  action. — Long  v.  Kent ,..» ., <.,..^. .,..'. ....'. 100 

2.  Arecovery  oncv  count  for  money  hadand  received,  cannot  be  bad  on  proof  that 
the  administratrix  of  one  executing  a  receipt  for  the  collectidn  of  several  claims, 
paid  on  demand,  one  of  the  claims,  and  refused  further  to  Account  or  to  explai» 

theother  items  of  the  receipt. — Baskin,  Adni'x  v.  Sample ...255 

3.  To  recover  on  the  money  count,  it  is  necessary  to  prove  that  the  money  has  been 
received,  or  at  least  some  proof  must'  be  niade  froiii  which  such  an  inference  can 
be  drawn.— 76...; '. ! '. 255 

4.  Where  an  inlestale,  aJL  the  tlriao'of  his  death,  had  an  account  with  a  ba*ik,  as 
,'  the  depositor  of  money,  and  the  adr^iinistralor  deposited  in  the  bank  his  letters 

'of  administration,  whicli  entitled' him  lo  cKcck  for  tlic  money,  though  he  per- 
mitted it  lo  remain  there  lo  mtestale's  credit ;  Held,  that  there  was  not  such  a 
reception,  or   control  of  the  inoiwy,  as  made  the  administrator  liable,  indivj- 
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ASSUMPSIT^  ACTiov"  or—cojiiinued. 

dually,  (o  ah  ticton for  munv^  had  nad Teef^C.—^alreftr.  Harlow,  wrvh. 
ing  partrtfr,  ^c--'----  •■■••   ..,,....•.:. ^. ..'..— *....,-.•'»• ....:....'. 337 

5.  Sfmbi<:  An  action  of  attutnp^i  cai^xun  ho  nniintaincd* by  a  siirvirm<r  partner 
against, the  rcprcsaHtnltve-of^a^Jefltoased  copartner  for-rtic  recovery  ofja  debt 
due  by  thalsiltfir  lotlJe  firm,  «jr  firr  money  in  iiandpt.  llic^iihe  «if  liis  death; 
unlcds  tlic  partnership  accounts  Irave  b^e^  9c((!ed,  and  9  Imlanco  struck.  The 
remedy  insuchcaso,  i«:in'cj}ui>y. — lb... '....'.,........,',......,:.... .s\^., '.238 

6.  An  aigcnt  acting  for  a  Ln9wti  pruicipoi',  an<f  receiving  itionfy  in  that  charac- 
tcr,'iB  not  inillvitlually- responsibly  if  tlic  iof)hcy^as'^b«crv'pai(H)ver'tQ.hi8prm. 
cipal  .without  notice.-  Th«rt;lbrc%  whcnift  county  clorji  colUjcts  rgoqcy  by  or- 
der of  the  commi^ronets'  court;  he  cannot  refuse  to,  pay  it  over  to  Uic  county 
trca8urcr,,altliough'itba8  bi^cn  J}IeffT»lIy.  pssessod-,  lyiTess  it  had  beetrphevioufejy 
demanded  of  him  by  tbb»/D<om<wboiait:-wJkftjeceit^.^ri«'ni»«o«  v.  ■Stifik- 
ney....^ ■. ■....„.  i^ . -i ...-.,«.'... .....v*-'- ••••.»•-«••«#••.>...,  <...;...,,. — .579 

See  ChatteWSalepf,  i, -•. 
See  CorporatJonV  4,*  5.*  '  ' 
See  Coui^,  cParge  6f,  3/ 

ATTACHMENT.. 

1.  The  want  of  a  Ijtond  and  nfijcinvk,  in-c  suit  comnicncoir  b5;anachmrnt,  mast  be 
^    taken  iadtantajo  of  by  pica  in  al)atcrhent,Qnd  jt  doeariot  vary  thopa6e,that  the 

attachment  is  suedr  out  agaiAst  a  non-resident;— s7dnM.  v.*  P'ojx^— ITa/er  0. 

Pope :..;::..:..;:„!.•.....: !.:.;^^: :.:.\'....^.1,..:..:\m 

2.  On  thy  trial  of*' ah  issn*;  Gctwccn  th6  gamisfieetpid.pftiintHFii^'attichiftent,  the 
fact  of  the  indcbt^jdpc^  ot  the  d^iopdaot  to  t^  p^ibtifr,  S8  nKi{f4nvOlvcd.7— 
lb >.x.".^..y. .^.,. .... .i.T.'.. .. ".^-.. ...... .ii..  it... .'.i.T;. .'...'...,...',. !...'.,.",.  154 

3.  A  sum  of  money  prodft(Jcdl)yiilfc^alc  of*  the  effl;et4  <Jf  a  dtfchilnt-  i»i  e:ieca- 
tion,  remaining  in  tlie  hands  of  a  e6ns(:^ble,  after  saiisf;vin5e."!cculibrt8  against 
the  defendant,  issotyect  »o  be  alUrched  ;  -and  it  I5  no  defi-nco  to  tbo  garnishee, 
process-that  the  dt^fcndant  in  e.rcoution'has  comJT>cnced  proceedings  ligainst 
the  constable  for  the  recoveryof  ll;c  surplus  s^reiaaiHlng  ivilh'hiirtJ.-^^«flg',  v. 
Moore ■...»..„ .' •....:.;...!....,.....•. I60 

4.  TTie  act  of  1 833,  which  Ycq'y^rcs  the  ofEccr  taking  a  \)onA  on  the  Ie\-y  of  a»  at- 
tachment, in  the  event  of  its  condition  being  lj(>rfcitod,  (0  indorse  the  fact  oA 
the  bond,  is  Dei  S9  Imperative  in  its  r^qtiircindnt^f  as  lo  subject  tiiQoiScer  t0  a 
judgment  on  motipn,  oal^s  he  w*.^  infdrmAl  that';!  band  was  t>(ken  and  lodg- 
ed in  the  clrrk's  office ;  and  even  after  such  information  given,  he  will  bo  aUow> 
cd  a  reasonable  ti mo  to  make  ^hc  indorsement, — MeOee.  v.  C^ildera 196 

5.  The  defendant  in  attachment  cannot  objetl,  on  error'.  Unless  the  "point  has  been 
regularly  made  iu  the  priulary. court,  that  the  bond  executed  by  the  plaintiflTis 
defective,  although  the  record  does  not  show^  that  tho defendant  had  actual  no- 
ticeof  the  pcndcocy  of  the  sait'previods  to  judgm«fnt.-^jK/eriu"n|r,  Linn  ^Co. 
V.  Burge I ; _.....'.........^....; ..vi... ....373 

6.  The  affidavit  Qf  a  plait^itTin  ajlt^chident  nred  not'^sclosc  the  cause,  or  evi. 
dence  of  defendant's  indebtedness^  wiictlior  by^nd,  note.   See.  ;  thestatnte 

■'  ■TBerdy  rttquites  himto."  sweat,  to  the  amount  of.t&e  sum  dtic." — lb .373 
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ATTACHMEXT-- — coMinuecL 

7.  In  an  attachment  against  a  non-resident  debtor,  no .  publication  is  necessary, 
where  a  judgment  is  hot  rendered  until  more  tlian  six  months  after  the  suit  was 
commenced. — lb '„.•.... .7 3^73 

8.  The  sheriff's  return  to  an  attachment,- stating  tljat  he  hud  levied  the  same  on 
four  horsesi  (describing  their  colors,)  as  the' property  of  fhe  defendajii^iB  sviS.- 
tnent:— /& :...:;.....,.. „.:.!....... ...:.:.,. ......".:..... .....;...:. 373 

9.'  In  an  attachment  by  one  non-resideht  against  ^noth6r,  the  affidavit  should 
show  that  the  defendant  has  not  Sufficient  property  within  the  State  of  his  resi- 
dence to  answer  the  debt,  #ithin  the  belief,  as  well  as  within  the  knowledge  of 
the  person  making  the  affidavit ;  and  such  a  defect  is  suffi<jient  to  abate  the  at. 
tachment,  when  pleaded. — Cobb  v^Foree,  Brothers  ^  Co ....468 

id.^Jandlofd,  upon  making  the  affidavit  prescribed  by  the  2d  section  of  the  a,ct 
of  1843,  is  entitled  to  the  prodess  of  attachment,  and  it  is  not  necessary  that  it 

.  should  be  stated  that  the  attachment  is  not  sued  out  for  the  purpose  of  vexing 
or  harrassin^  the  defendant.— i/fl«o4jns  t).  QUI...... „. ......-., 620 

11.  The  design  of  the  act  was.  to  make  the  landlord's  Zie».on  the  crop  more  effectu- 
al ;  the  attachmentj  therefore,  is  properly  issued  against  the  cr6^  grown  on  the 
land:—/* /.:... s 620 

12.  The  absence  of  S  debtor  from  the  Slate,  do«s  not  subjedt  his  property  to  at- 
taehttjent  upon  the  allegation,  that  he  abscofids  or  secretes  himself ;. and  his 
neglect  to  inform  a  creditor  of  his  intended  absence,  does  not,  per  se,  authorise 
the  latter  to  resort  to  that  extraordinary  remedy. — Pitts  v.   Burroughs.  733 

13.  \Vhere  the  sheriff  returns  an  attachment,  levied  on  cerla,in  lands  in  the  pos- 
X   session  of  a  person  not  a  party  to  the  vvrit^  it  will  be  intended,  in  order  to  sus- 
tain the  proceeding,  that  they  were  the  property  of  the  defendant,  and  levied 
onas  such.-^Lucas  ^  Broods  v,  6'o<2ito(R~..«.>...>.««.'.yM,.<»»<>.>v> 831 

See  Evidence,  94, .35.  >.  .-i^'-'  ■-  "  '    •" 

See  Statutes,  9.  ->'"^V 

BAILMENT. 

See  Master, and  Servant,  \^~,-.\,^' 

BANK.  .■               .••,''■'''.,                .    ■,    ^  ,,,. 
l.'^;The  Bank  i/not  affected  by  a  conditional  execution  of  a' note  by  a  surety,  of 
whichit  has  no  knowledge. — Findley  v.  The  State  Bank....i...., 244 

2.  When  a  note  is  offered  to  a  Bank  for  discount,  and  refused,  unless  an  addition- 
al isurety  is  ^ven,  which  is  not  done,  and  afterwards,  the  note  is  put  in  suit  by 
the  Bank — Hkld,  that  the  Bank,  to  show  title  in  the  note,  must  prove  that  it 
waJ3  Eifterwards  discounted,  and  the  money  received  by  the  principal,  or  carried 
to  his  credit,  in  the  extinction  of  an  old.  debt.  Leaving  the  note  with  the  officers 
of  the  Bank,  is  a  repetition  of  the  offer  to  discount. — Ibid 244 

3.  Proof  that  the  old  debt  was  extinguislied,  would  be  evidencee  jjrfma/acie  of  the 
acceptance  and  discount  of  thenot^  by  the  Bmnk.—^Ibid...... 244 

4.  The  certificate  required  to  be  made  by  the  president  of  a  bank,  that  the  debt  is 
really  and  bona  fide  its  property,  may  be  made  at  the  trial  or  at  any  time  before 
judgment. — For'd^and  others^  v.  Thjs  B.  B.  of  the  State  of  A.  at  Decatur.  286 
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ATTACHMENT — Continued. 

5.  The  act  of  th«  Legislature,  incorporatingf  the  Planters' and  Merchant*'  Bank, 
is  a  public  statute,  and  will  bo  npticed  judicially  by  tlie  courtt,  though  ngt 
specially  jrfcaded. — Crawford,  et  als.  v.  The  P.  ^  At.  Bank  of  Mobile.  289 

6,  The  act  of  13lli.  February,  1843.  for  the  settlement  of  the  affairs  of  the  ¥\atf 
ters'  and  Merchants'  Bank^c^ntinues  the  charter  of  the  Bank  in  existence,  for 
the  purpose  of  maintaining  suits  whether  cooamenced  before  or  after  the  chat, 
ter  was  declared  forfeited. — Ibid.--. , ;,.....„. .990 

,7.  To  authorise  the  rendition  ofjudgmcjU  by  motion  in  fairer  of  the  Planters' 
and  Merchants'  Bank  of  Mobile,  it  is  not  sufficient  to  produce  to  the  courUthe 
certificate'  of  one  assuming  to  bo  the  President  of  the  Bank,  or  a  commissioner 
under  the  act  of  1843,  that  the  debt  is  tbb  property  of  the  bank,,  but  the  official 
character  of  the  persons  so  assuming  to  act,  must  be  prpved,  and  the  genuine, 
ncss  of  their  signature.  It  musfappear  from  the  record  that  such  proof  waa 
made  to  the  court,  although  an  issuclii  fact  be  tried  and  found  for  (be  phintiff. 
—Ibid :; .'. 290 

6.  It  is  not  necessary  to  prove  that  the  certificate  was  made  at  the  time  it  bears 
date  ;  proof  of  the  genuineness  of  the  signature  will  be  prima  facie  evidence, 
of  thecontent&of  the  certificate. — Ibid. 290 

9.  The  State  Bank  is  a  mere  corporation,  not  invested  with  the  attributes  ofao. 
vereignty,  and  like  an  ordinary  creditor  must  cause  a  claim,  of  which  it  is  the' 
proprietor,  to  be  presented  to  the  administrator  of  a  deceased  debtor,  within 
eighteen  months  after  the  grant  of  administration. — The  Bafik  of  the  State 
of  Alabama  v.  Gibson's  Adm^rs .-; 814 

See  Costs,  2, 

See  Indorser  and  Indorsee,  1. 

See  Judgment,  11. 

See  Pleadings,  58, 59,  61. 

See  Variance,  4,  5,  6. 

BANKRUPT  AND  BANKRUPTCV. 

1;  A  promise  by  a  bankrupt  "  thathe  haid  been  decreed  a  banknipt,  but  still  in 
tended  to  pay  the  note — that  be  considered  it  a  debt  of  honor,  and  though  dia- 
charged  as  a  bankrupt,  he  did  not  intend  to  avail  himself  of  that  advantage,  but 
had  soFme  work  engaged,  from  the  proceeds  of  which  iiQ  intended  to  pay  the  plain' 
tiff,"  is  not  an  absolute  but  a  conditional  prontisi;,  and  to^recov^er  upon  it  it  if 
necessary  to  show  that  the  state  of  things  existed  upon  the  happening  of  which 
the  promise  to  pay  depended. — Dearirtg  ▼.  Moffitt.......... 776 

See  Error,  Writ  of,  20.  '  ' 

BILLS  OF  EXDHANOB  AND  PROMISSORY  NOTES. 

1.  The  drawer  of  a  foreign  bill  of  exchange  is  liable  upon  it,  according  to  the  law 
of  the  place  where  the  bill  is  drawn. — Crawford  v.  The  B.  B.  at  Mobile.     13 

2.  When  a  bill  of  exchange  is  drawn  in  Alabama,  upon  a  person  in  Washington 
City,  the  drawer  is  liable,  upon  itsdishonor,  to  pay  the  damages,  and  ioteriBat 
provided  by  the  law  of  this  State. — Ibid. -~. ^:.,.<^.12 

3.  An  instrument,  purporting  to  be  a  bill  of  exchange,  which  docs  not  direct  to 
whom  the  money  is  payable,  may  be  the  foundation  of  »  suit,  in  the  name  of  the 
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BILLS  OF  feX,iCHA<NGS  AKD  PROAHpSORy  NOTES-rr^'OaiJWMefZ. 

person  froin  yvhojn.tho  tjojxSi4c?ation  TOflvedf'and  4o  $v:hoaa  it  was  delivered  by 

-.;  .the  drawer;  but-  an  action  canuot  be  maintckiued  Uieseon,  by  a  third  person,  aa 

bearex. — Pr&witt  v.  Chappmn.^ ...4... ..........i...,- —  .•..•v>....'.. 86 

4.  A  promissory  n6'tc,  payable  in  ba-nk>  i»,  by  the  statntfe,  governed  by  the  rukspf 
the  law  racrehatit,  jiis  to  daj'spf  grace,  ^.-^Tarver^e  Ex!ra  v.  Boykin,     3i53 

5.  "^ii  wfitirirf,  acknowledging  that  4iiere  is  due  from  the.  ^nbscriber  to  ^he  person 
•  *   th,ereinnamed;.a«ertain  sniji  of  mon^y and  stating  for  what-caqseit  is  due,  is 

,-  a  promissory'  notCrJlhti  afinal  jud^rtit-,'by  4?£atilt,  may.be -thereon  rendered. 
'-^Flemi't^^  Liim .Sc  Co, yi.  Bux^e... . . ,,...'. . ..^. : . ..- :...:,;..•. . . .;". .'. . . . ...■  373 

6.  Whdh  a.jfiidgn^ciit  Is  obtained 'lipba' an. assigne^'note,  the  note,  has  lost  Its  nego- 
tiable Quality",  5rod  ^armoJ;  again  Be'as^gncd^.so  as  tb  cnAl?lo  the  assignee  to  sue 
in^'His  ovv.rt.  'tiditae^—--Sch/syer,\t'BrAiford::^as^i^tiee,:..:.i./..^^....,^ 

7.  'SVliare^aiJill'drjiTvn.inthi^SUitc  Is  payable  abroad,  if  dishonored' either  by  non- 
.*.  aecepfance  or  nqn-paymen't,  tlie  drawer  Jfi-Jiablo  to,pay  interest  according  to  the 
• .  Jaw^  df  the  -Slafte,— Qr«w/p?cZ  t.  The  Brahdi  Bank  ■fit-  Deccc{ur' .  X 574 

8.  TJiO  notarial  fees  attending,  (h^  j»r&Jestx>f  ii.,bill  of  cxChtingc, are  chargeable  upon 
the  drawc|;;'but-to  authoriza  a  juch^'cat  .foe  ijiese/ecs  vHiefc  a  bUl  is  payable  emd 

■   protested  a^brOad-,  the  legal  cliaTge  Tor'^hit^eer.vicc  should  J36  proved.'-'-'i&jd..    574 

9.-  A  note  .promising  to  pa^:l'93  50-100  dolkrg,  ia  Iburinstalrncntsof  fi,  IQ,  18  and 
'24  in{ontbS,  may  1)6 "put  in  suit 'before.'a  justfte  of. .^le  peace,  .whpfl.ene  instal. 
-jBentonly  is^^cd  for.— WinsftjTi,  et  ul.y,  lileljor.s,  et.aK.l. .'.„.,^;/.^....^59 

10.  H.in  considefalion  of  tlrp  promfsoof  L.  fopay"a  certain  note  due  from  H.  to 
another  person,  .executes  his  rioles'to  L.  for  the  sariie  sum.  L.  pommencfed 
suit  against  H.befpre-.ihe  mit«.vva«  paidj  //p/d,Ml>at'ihe  payment  of  ibis  note 
was  not  a  condition  precodcnts  to  be  perfarmed  before  L.  coul4  recover  on  the 
notes  of 'H. — Logan  v.Hadges.t'yf-^ — ;...".>.'.^,,.,..,y... ...... .,...,;.,. ;699 

hi.  Upon  a  suit  on  a  note  payable  op.  demand,  at  "&  particular,  pl^cre,  k  is  not  ne- 
cessary  that.lhc  pjainliffshonlcl  'prove  a  demand  ttt, the  phtce  before  suit 
brotJghf.  ^t  is  matter  of  defehce  foo- the  dqfepdant,  if  Jic  was  i.eady  ft^ho 
j^lace,  tppay. — Mo^nfgomtry,y._ElUott,  v^e^  A'C^.^ •'•••■' !■/••■  ■: .;..^.... 7ul 

12.  The  draM[Ccs.Qf  a  bill  wliD^clue^tp  accept  ;t,  ip.ay^sue  upon  it  a|ler  being  dis- 
h,on6red.  Unttl  acceptance,"  lliby  ai;c  straiigersjo  tlic  bill,  .and  may  acquire 
riglits  toit,  and^stahdan  tlic«ime  conditioa.^s  any  otherliolder.  The  legal  pre- 
.,  ,  Sumption 'ari.sing,ffom.  the  posfecE9ioh|_Qi'.ihc^bill  by  the  dravfce^bcfore  its  inAturity, 
'  -  -or  a|ter  Its  disljonOr,  is,  that  a  c6neidcratiqn  bus  been  paid  by  him  to  some  other 
lawful  holdcrj'but  this  presymptiopiriaybb  rebutted  by  shewing  that  he  took  up 
the  bill  as  drawee, -or  obtkincd^it  from  tiife  drawer,— rj?efi<r,<S'^ep^ard  ^  Co.  v. 
Stewart. .,;..;....... .v. ......  1 . ....•....'..., «.'.•; •  r-^. . •  ..>.. . . ... ^-s'-v^- {~.. >/.»'•,••  v« ''vV'^S 

See  Bahk,  2,  3r   .      ■  ,  '■  .^  ',\-''-v  '  -^  '!'^-  "^  -.    f  ^  "'',-  ;*;■*■  "^/^.^ 

See  Chancery,  1. 

See  Consideration,  1.  -■ 

See  Demurrer  to  Evideace,  jl"-     '.*  " 

See  Evidence,  3,  4,, 

See  Feme  Coyert,  2.  •'  .       ^ 

See  Indorser  anil  Indorsee,  .4, 6,'iO.-  •     , 
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See  Indorsement^  2,  4. 
See  Law  Merchant,  1,  2. 
See  Trust  and  Trustee,  1. 

BOND. 

1.  A  bond  of  indemnity,  given  by  the  defendants  to  an  execution,  to  the  sheriff,  to 
save  him  hirmlesa  axainst  the  consequences  of  levying  on  and  sellinj  the  proper- 
ty  of  a  stranger  to  the  judgment,  lor  its  satisfaction,  is  illegal,  and  void,  and  no 
action  can  be  m  intained  by  the  xheriff  u,>on  it. — Prewitt  v.  Gurrett 123 

2.  When  a  bond  is  alleged  to  have  been  delivered  as  an  escrow,  and  the  evidence 
has  no  tendency  to  show  that  the  condition  of  the  delivery  was  communicated 
or  known  to  the  person  to  whom  the  delivery  is  made,  the  evidence  may  be  re. 
jected. — Price,  et  al.  v.  Chud..\ 249 

See  Appeals  and  Certiorari,  7. 

See  Attachment,  4. 

See  Executors  and  Administrators,  9. 

See  Orphans' Court,  15. 

See  Pleading',  47. 

See  Sheriffand  Sureties,  11. 

See  Statutes,  2. 

CASE,  ACTION  O.V.  . 

1.  A  count  in  case  is  good,  which  alleges  that  the  plaintiff  delivered  to  the  de. 
fendani  crrluin  negroes  to  be  hired  out  by  him  as  uuciionecr  (upon  a  reasonable 
reward,)  fur  twelve  months,  but  lu  be  delivered  to  tlio  hirer  upon  Ills  giving  good 
secii-ity;  and  thai  the  defendant  did  dixpone  of  ihetii  to  G-  W.  for  that  time, 
for  $29:2,  wiilioul  necitriiy;  in  cui.sequenceof  which  the  hire  remains  unpiiid, 
apd  is  wholly  lost,  &c. — Blick  v.  Brigga 687 

2.  The  declaration  alleges  that  it  was  agreed  between  plaintiff  and  defendant  ' 
that  iho  latter  would  be  G.  W'm  hurcty  fi>r  the  sum  of  $^112,  fur  the  hire  of 
certain  blavcd,  if  llie  pUintiff  wnuld  credit  G.  W.  therefor;  thnt  the  plaintiff, 
at  defendant's  special  iiiMtance,  &c.  did  give  the  credit,  yet  the  defendant  re- 
fused tu  become  his  surety  ;  by  reason  whereof  the  caid  sum  remains  unpaid, 
and  is  and  will  be  wholly  lust  to  the  plaintiff:  Held,  that  the  declaration  dis. 
closes  a  cause  of  action,  for  which  case  will  lie,  and  that  it  was  not  bad.  be. 
cause  it  did  not  aver  the  ag;reemenl  wim  in  writing. — lb 687 

CHAMPERTY,  AND  MAINTENANCE. 

1  A  conveyance  of  land,  by  one  against  whom  the  land  conveyed  was  held  ad. 
Tersely  by  claim  of  title,  is  void. — Dexter  and  AlUa  v.  Nelson 68 

CHANCERY. 

1.  Where  a  bill  single,  not  rendered  negotiable  by  endorsement,  i.<  entrusted  by 
the  payee  to  an  agent  to  collect,  and  he  sells  it  fur  a  fair  and  valuublu  consi- 
deration, to  a  third  perstin,  and  he  to  another,  who  f^ues  in  the  name  of  the 
payee,  to  his  use,  and  obtaini  judgment,  a  court  of  equity  will  consider  him  • 
116 
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truslee  for  the  payee,  ahd  compel  him  to  account  for  tlic  proceeds. — May,  tt 
al.  V.  Nubors 24 

2.  A  court  of  equity  has  no  jurisdiction  to  relieve  a  debtor  from  applying  for  his 
discharge,  under  the  act  tj  abolisli  imprisonment  fordibt.on  the  ground  that 
he  has  lemoved  liis  properly  from  this  to  anotlier  Stale  to  avoid  paying  bis 
creditor.  The  riglil  to  a  discharge  is  a  legal  que>tion  with  wliicli  a  court 
of  equity  has  nothing  to  do. — Croomv.  Davis,  et  al 40 

3.  In  a  case,  in  which  chancery  has  jurisdiction,  for  the  purpose  of  relief,  the 
nominal  and  real  plaintiiF  may  be'made  defendants  taa  bill,  and  the  former,  if 
a  competent  witness,  examined  under  an  orderof  the  chancellor,  at  the  instance 
of  the  complainant. — Vickars,  use,  ^-c.  v.  Mooney , 97 

4.  Where  a  deed  conveys  to  trustees,  for  the  use  of  a  daughter,  an  undivided  moi- 
ety of  real  and  personal  estate,  of  great  value,  the  grantor  and  trustees  cannot  as- 
Bent  to  a  division  of  it,  through  the  medium  of  arbitrators,  so  as  to  prevent  the 
creditors  of  the  former,  from  selling,  under  execution,  his  moiety  of  any  part  of 
the  property.  But  it  is  competent  for  a  court  of  chancery  to  cause  a  division  to 
be  made,  or  to  arrest  the  action  of  the  execution,  until  the  rights  of  the  cestui  que 
trust  are  equitably  adjusted. —  Thomas  dad  Howard,  Trustees,  ^c.  v.  Davis.W^ 

5.  When  a  bill  is  filed  to  restrain  a  suit  at  law,  on  grounds  of  defence  which  could 
be  available  at  law,  if  sustained  by  sufiicient  evidence^  and  it  is  allegedin  the 
bill  that  the  facts  constituting  this  defence  can  only  be  established  by  evidence 
from  the  defendants  to  the  bill; — this  is  a  bill  for  discovery  merely,  and  on  the 
coming  in  of  the  answer  of  the  defendant,  denying  the  equity^  it  is  proper  for  the 
cliEincellor  to  dismiss  the  bill  when  he  dissolves  the  injunction. — Steele  v.  Low. 
ry  and  McGhee .., 124 

6.  The  statute  empowering  courts  of  equity  to  proceed  against  absent  defend, 
ants,  invests  those  courts  witli  jurisdiction  over  bills  for  di.s'covery,  in  aid  of  the 
prosecution,  or  defence  of  a  suit  pending  in  any  of  the  courts  o(  law  of  this 
Slate,  or  with  ref  prcl  to  property  within  it. — Arnold  v.  Sheppard 299 

7.  It  is  not  necessary  in  suits  against  absent  defendants  to  prove  tlie  nllcgations 
of  the  bill,  when  it  is  taken  pro  confesso.  The  enactment  wliich  requires  proof, 
only  applies  to  suitsagainsl  resident  detendants. — Jb 299 

8.  When  the  ground  for  equitable  relief  against  an  absent  defendant  is,  that  the 
note  prosecuted  by  liim  in  the  court  of  law  has  been  paid,  and  the  fact  of  pay- 
ment is  solely  within  his  knowledge,  the  court  may  decree  relief  upon  llie  alle. 
gations  of  the  bill,  after  a  decree  pro  confesso. — Jb 299 

9.  Where  the  bill  in  a  chancery  suit  is  so  uncertain  in  its  allegations  that  it  can- 
not be  ascertained  from  the  bill  who  are  the  necessary  parlies  to  the  suit,  it  will 
be  bad  on  general  demurrer. — Wfiiloker,  et  als   v.  Dfgrnffenreid 303 

10.  Parlies  having  no  interest  m  tiie  mailer  in  controversy  cannot  be  joined  with 
others  lliat  have  ;  therefore,  where  suiiel'es  joined  as  complainants  with  their 
principal  in  a  bill  to  coerce  payment  of  the  debt  for  which  they  were  bound 
from  a  lliird  person,  the  bjll  should  be  di.^missed. — lb .303 

11.  In  less  than  two  months  after  the  greint  of  administration,  the  administrator 
was  served  with  a  scire  facias  to  revive  a  suit  at  law  pending  against  the  intes- 
tate  at  the  time  of  his  death  ;  he  retained  counsel  to  appear  for  him,  and  claim  a 
continuance.    The  counsel  appeared  on  the  first  day  of  the  term,  and  objected 
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toajud^rment  against  hisclirnt:  on  some  subtieqnent  day  of  the  tenn,  withoat 
the  knowledge  or  consent  of  the  adminiBtrator  or  his  counsel,  a  judgment  waa 
rendered  against  the  former,  though  the  case  was  not  reached  in  a  regular  caH  of 
the  docket ;  and  neither  of  them  had  notice  of  the  judgment  until  after  thead> 
joumment  of  the  court.  The  administrator  reported  the  estate  insolvent,  accord- 
ing to  the  statutc.in  such  case;  his  report  has  been  confirmed,  and  the  appro, 
priate  orders  made  for  its  sctllemeht.  If  the  judgment  remains  in  force,  the  ad. 
ministrator  will  be  persooallj  charged  with  its  payment,  although  he  has  not 
wasted  the  estate  of  his  intestate :  Held,  that  it  was  competent  for  a  court  "of 
equity  to  give  relief,  by  injoining  the  judgment  against  the  administrator .>— 
Smith  V.  Nelson ~ 1 320 

12.  Tli9  purchaser  of  personal  property  may  file  a  bill  in  the  nature  of  k  bill  of 
interpleader,  against  liiR  vendor  and  a  third  person  who  ul^ims  a  right  to  the 
same,  or  Ki-ek.s  to  avoid  (lie  vendee's  liilc,  and  pray  the  decree  of  the  court  tip. 
on  the  conflicting  claimti.  (IihI  he  may  be  secure  m  the  payment  of  the  pur. 
chase   money. — Dnrdeii's  Adm'r,  et  al.  Burns'    Adm'r,  and  another.  362 

13.  Tiie  Decatur  Bank,  by  jls  agents,  entered  into  an  agreement  to  take  a  tract 
of  land  belonging  to    B,  one  of  »is  debtors,  "  at  its  fair  cash  value,"  to  be  as. 

-cerlainod  by  five  persons  who  were  selocled  by  the  parties — the  land  to  ba 
paid  for  by  the  debt  due  the  bank  from  B  ;  and  the  residue  in  the  notes  of  the 
fiank  of  the  State  of  Alabama — The  persons  agreed  on,  estimated  the  value 
of  the  land  at  thirteen  dollars  per  acre,  payable  in  Alabama  bank  notes,  which 
were  then  at  a  discount  of  from  twenty. five  to  thirty  per  cent. — -Held,  that  the 
true  construction  of  this  contract  was,  that  the  land  was  to  be  taken  by  (h« 
bank  at  its  cavh  money  value  in  the  market,  and  that  the  notes  of  the  Bank, 
and  the  debt. of  B.  were  to  be  considered  us  money  in  payment  of  the  land — 
that  a  court  of  chancery  would  nut  enforce  a  specific  performance  of  the  con. 
tract,  becniise,  by  the  mode  adopted  to  ascertain  the  cash  value  of  the  land, 
the  debt  of  B.  and  the  notes  of  the  Bank  were  not  considered  as  money,  bat 
were,  in  efFecl,  scaled  by  the  supposed  difference  between  them  and  specie, 
by  the  appreciated  price  put  upon  the  land,  over  and  above  its  supposed  value 
in  money  ;  thus  defeating  the  entire  object  of  the  Bank  in  making  the  cpnlract. 
BUvins  ^  Morton  v.  The  Bunk  at  Decatur 377 

14.  The  bill  alleged,  that  the  complainant  and  defendant  were  appointed  execu- 
tors of  the  will  of  J.  M.,  and  were  qualified,  and  received  letters  testamentary  as 
such  ;  that  defendant  became  the  surety  of  one  F.  in  a  promissory  note,  paya- 
ble  to  the  executors,  given  for  property  of  the  testator's  estate,  purchased  by  F.; 
that  a  judgment  had  "been  obtained  thereon,  and  execution  returned  "nuZ/a 
bona;"  F.  was  insolvent,  and  M's  estate  had  been  so  reported  and  declared  ;  that 
the  defendant  had  removed  to  a  distant  county  of  the  State,  some  ten  or  twelve 
years  ago,  bad  ceased  to  take  an  active  part  in  the  execution  of  the  will,  and 
that  duty  devolved  upon  the  complainant :  Held,  that  these  facts  did  not  give  a 
court  of  equity  jurisdiction,  and  if  proved,  'would  not  authorise  a  decree 
in  favor  of  the  complainant  against  the  defendant,  as  the  surety  of  F. — King  ▼. 
Shaeklejurd 423 

15.  The  case  of  Johnston  v.  Glascock  and  wife,  [2  Ala.  218,]  reviewed  and  affirm, 
ed  as  to  the  necessary  aUegation«in  a  bill  filed  to  set  aside  a  will  admitted  to 
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probate  by  the  county  court. — Johnston,  Adm'r,  et  al,  v.'  The  Heirs  of  Haines. 
worth 443 

16.  The  bill  alleges  ilial  tlie  person  entitled  lo  a  life-ostate  in  slaves,  is  greatly  in- 
debted,judgments  for  a  large  amount  have  been  recovered  against  him,  and 
other  Kuits  arc  still  pending;  he  has  mude  an  assignment  of  much  valuable 
property  ;  complainants  iiave  been  informed  that,  he  is  preparing  lo  remove  the 
slaves,  and  lliey  are  apprehensive  they  will  be  levied  on,  pass  into  the  hands  of 
strangers,  and  be  carried  without  theStale,  so  that  ibey  will  lose  iheir  rights, 

-  fOrbe  compelled  to  assert  (hem  in  a  foreign  jurisdiction  ;  that  he  has  been  ar* 
rested  m  Georgia  on  several  ca.  sa's.,  given  bond  and  security  lo  lake  the  insol- 
vent oath,  to  comply  will)  the  condition  of  which,  and  obtain  his  discharge,  he 
will  be  compelled  to  deliver  up  the  slaves;  that  a  third  person  has  interposed  a 
claim  lothem,  which  is  now  liligaled  wiihsorneof  the  crediiorsof  ihe person 
entitled  to  the  present  interest. :  Held,  that  these  allegations  show  such  a  dan- 
ger  of  loi-s  of  the  slaves,  as  to  authorise  a  court  of  equity  to  entertain  a  bill  quia 
timet,  at  the  suit  of  those  entitled  in  remainder. — Lewis,  et  al.  by  their  next 
friend,    v.  Hudson  and  another • 463 

17.  When  the  answer  alleges  that  the  compltiindnis  appeared  to  and  defended  a 
motion  lo  render  judgment  against  them  as  sureties  lo  a  s'heriff  *8  bond,  al- 
though this  fact,  if  true,  would  present  a  bar  to. relief  in  equity,  yet  it  can  on- 
ly appear  by  the  production  of  Ihe  record  in  aid  of  the  asseMion:  and  the  in- 
junction  should  not  be  dissolved  on  the  assertion  merely. — McClure,  et  al.  v. 
Colclough,  et  al .492 

18.  When  thesuretic-  of  a  sheriff,  against  whom  a  judgmenl.on  motion,  has  been 
rendered,  have  filed  iheir  bill  pulling  either  the  fnctvm  or  legal  suf. 
fieicney  of  the  bond  in  issue,  the  injunction  should  be  retained  until  Ihe  deter, 
minati'jn  of  the  issue,  or  until  the  production  of  a  record,  by  which  the  qnes- 
tionsal  is.«ue  are  concluded. — lb- 492 

19-  It  IS  no  ground  for  resort  to  a  court  of  equity  by  sureties  on  a  writ  of  error 
bond,  iliat  the  judgment  had  previously  been  affirmed  on  another  writ  of  error, 
of  which  fact  they  were  ignorant.  Iftlie  second  affirmance  was  irregular, 
tliey  should  apply  to  the  court  rendering  if,lo  correct  the  irregularity. — 76.492 

20.  Where  /he  |)aifies  have  settled  iheir  accounts  and  struck  &  balance,  which 
has  been  arijiislcd  by  cash,  or  with  a  security  for  its  payment  at  a  future  day,  it 
is  iiicumbenl  upon  ihe  party  complaining  of  fraud  or  mistake,  by  suit  in  chan- 
cery, to  allege  it  specially  in  his  bill,  and  lo  establish  the  allegation  by  proof; 
and  the  agreement  by  the  parties  that  errors  should  be  corrected,  does  not  re- 
lieve  the  complainant  from  the  onus  of  proving  a  mistake. — Langdon,  et  al. 
V.  Roane's  Adin'r 518 

21.  Semlde:  That  the  enforcement  of  a  contract  may  be  prevented,  by  showing  a 
fraud  on  ihe  part  of  him  who  seeks  to  derive  a  benrfii  from  il,  unless  the  fraud 
has  been  usstnled  lo,  or  acquiesced  in  ;  but  a  parly  cannot  as  the  actor  in  a  suit 
in  equity,  avoid  a  security  which  he  has  given-  for  a  debt  clearly  due,  because 
he  v\'ns  iriduced  logivc  il  by  the  false  represen'tations  of  ihe  creditor,  made  in 
ignoiaiicc    of    the  .'"acts,    raiher   than   from    a  settled    purpos-e    lo   deceive.—. 

lb 518 

22.  The  Complainant  is  not  (.'ntiiled  lo  reliel  iipim  proof,  lo  the  admission  of  vvhieb 
there  is  no  alhgaticui  adapted. — lb , 518. 

23.  When  upon  a  sale  of  land  by  parol,  a  considurabje  part  oi  the  purchase  ido> 
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ney  is  paid  and  the.  vrndec  let  into  pnnprrsirtn,  who  makes  improvements,  a 
court  of  clianccry  will  dicreca  specific  pcrfi)rmanci',  ai  llic  miH  nrili<"veiidee 
against  a  creditor  of  ihc  vendor,  U|>on  tlie  pnjment  of  ihe  residue  of  the  pur. 
chase  money. — Gumming*'   Heirs,  ft  al.  v.  GiU'»  Heirs — 562 

24.  No  decree,  except  for  cofts,  can  he  mndc  in  favor  of  a  ricffiidunl  upon  his 
answer.      If  he  pe«k»    relief,  he  must  do  it  hy  a  hill  of  his  own. — lb.  562 

25.  A  bill  in  equity  muxt  be  curtain,  to  a  comm>in  intent,  in  rt-speci  lO  ilie  caw 
intended  to  be  made  by  it,  and  ihe  atl<-ga<i»n9  in  aid  'liereof;  and  if  one  who 
is  not  ihe  mnrig»(rer,  filet  a  bill  fi>r  the  foreclosure  of  a  mori^iige  intended  to 
•ecorc  several  promissory  m)tc8  payable  todiSerenl  p^r^on8,  he  must  distinctly 
state  that  he  is  lliea:«si)rnee  of  all  or  such  of  the  notes  us  he  claims,  tto  that 
bisrijriii  tosDe,  and  th«  character  in  which  hcEuef,  may  be  seen. — Hartwell 
and  Wilkins  v.   Bicker ^ ^581 

26.  Wiiere  a  mori^gc  is  executed  to  secure  nBle>«  falling  doe  at  different  peri- 
ods, if  a  bill  is  fileti  hy  the  holder  of  the  last  that  maiute.*,  it  should  be  slated 
whether  those  first  pnj-yble  wer«  unsatisfied,  and  their  pp<prielors  made  par. 
ties,  if  known. — lb • .581 

27.  Semble:  where  a  bill  is  defective  lor  uncertainly,  but  thcolvjicti/)n  was  nut 
made  in  the  primary  court,  an  appellsiie  C"uri,  in  levcrsing  Ihe  decree,  will  di- 
rect each  parly  to  |)ayhisown  costs. lb------'- 581 

28.  An  allegation  in  a  bill  in  chancery  thai  a  p«-rsoii  had  bt>en  sued  to  insolvency, 
is  not  established  by  proof  that  he  had  lell  the  Stale  insolvent. — Pollard  et  al. 
V.  Murrell .•• • .• ..- 661. 

29.  The  surety  alleged  in  his  bill,  that  the  creditor  indulged  the  principal  withtmi 
the  complainittit's  con»en/ ;  ihe  defendant  iinswt-red,  that  the  indulgence  was 
given  with  the  surety's  CDneenl:  Held,  that  the  negative  averment  was  not 
only  proper,  hut  necessary,  yet  it  was  pleading  which  it  was  not  inc'urtibcnt  on 
the  coinplananl  to  prove,  but  ih'!  defendant  shoulii  prove  ihe  reverse,  and  his 
answer  woolu  not  l»c  evidence  lo  esfahlish  the  factfor  him. — Carpenter  y.  Dt. 

-  von,  el  al T. fig. 

See  Fraud  and  Fraudulent  Conveyances,  5. 

See  Husband  and  Wife,  3,  4.     ' 

See  Practice  in  Chancery,  2,  3,  4,5,  6,9,10,  11,  12,  13. 

See  Sheriff  and  Sureties,  2. 

See  Tru.st  and  Trustee,  5,  6,  7. 

See  Vendor  and  Vendee,  2. 

CBATTELS,  S.\LE  OF. 

1 .  It  is  not  error  to  refuse  to  charge  ajury,  in  a  suit  for  goods,  bargramed,  sold,  and 
delivered,  that  no  recovery  can  be  had  unless  a  delivery  is  proved,  if  a  contract 
of  sale  is  proved ;  for  the  seller  is  not  bound  to  deliver  until  the  price  is  paid,  and 
the  common  counts  arc  sufficiently  broad  to  permit  a  recovery  on  the  contract  of 
sale,  without  proof  of  delivery  also. — Kenun  v.  Starke  and  Moore 773 

See  E.xecutors  and  Administrators,  6. 

CONFLICT  OF   LAWS. 

1.  Where  a  bill  drawn  in  this  State  is  payable  abroad,  if  dishonored  either  by 


926  INDEX. 

CONFLICT  OF  LAWS — coTitinued. 
non  acceptance  or  non-payment,  the  drawer  is  liable  to  pay  interest  according 
to  the  laws  of  ^his  State. — Crawford  v.  The  Branch  Bank  at  Decatur 574 

See  Bills  of  Exchange  and  Promissory  Notes,  1,  2. 

CONSIDERATION. 

1.  Where  a/e/ne  is  sued  on  a  promissory  note  miide  by  Iier  when  covert,  and  she 
pleads  her  coverture  in  bar,  il  is  not  a  g^ood  rcplicaiion  thai  she  promised  to  pay 
the  nole  after  her  husband's  death,  unless  sotne  new  consideration  or  previous 
moral  cibligation  is  shewn  to  support  the  promise. — Vancey.  Wells  ^-  Co.  737 

2.  "I  bind  myself  to  pay  this  nnte,  if  T.  M.  L.  (the  maker)  does  not,"  is  a  promise 
in  writing,  and  as  such,  imparts  a  consideration,  nntil  it  is  shown  to  l)ave 
none. — Neabit  v.  Bradford. • 747 

See  Vendor  and  Vendee,  2. 

C0N3TEUCTI0N. 

1.  Four  spars  were  hired  for  an  indefirjite  period,  to  aid  in  j;aising  a  steam. boat 
that  was  sunk,  for  the  use  of  each,  the  owner  of  the  boat  was  to  pay  one  dol. 
jar  a  day,  and  if  they  were  "  lost  or  injured,"  he  was  to  pay  at  the  rate  of 
twenty  five  dollars  each,  for  three  of  I  hem,  and  ten  fortiie  fourth  :  Held,  that 
the  terins  "  lost  or  injured,"  were  to  be  imderstoorf  in  a  popular  sense,  and  al- 
though they  were  not  actually  lost  or  injured,  the  owner  of  the  boat  might,  if 
he  retained  them,  upon  paying  eighly.-five  dollars,  the  price  agreed,  avoid  the 
payment  of  hire  for  the  use  of  llie  spars. — Pope,et  al.  claimants,  v.  Murray. ^Q^ 

CONTRACT. 

1.  An  act  of  the  Legislature  was  passed,  providing  for  the  improvement  of  the 
navigation  of  a  river,  ahd  under  its  direction,  three  commissioners  were  elect- 
ed, who  were  required  to  cause  estimates  of  the  work  to  be  made,  and  adopt  the 
cheapest  and  most  practicable  plan  for  its  completion,  by  letting  the  same  to 
contract,  in  divisions,  &,c.  to  the  lowest  responsible  bidder.  To  insure  faithful, 
ness  oil  the  partof-lhe  commissioners,  they  were  required  to  take  an  oath  to 
discharga  their  duties  to  the  bepl  of  their  skill  and  ability  ;  one  of  them  took 
an  interest  in  a  contract,  which  the  board,  let,  for  doing  the  entire  work,  and 
bioughlan  action  against  one  of  the  several  contractors,  to  recover  his  propor- 
tion of  the  money  which  the  defendant  had  received  ;  Held,  that  the  agree- 
ment, by  which  the  commissioner  was  let  into  the  participation  of  an  interest 
in  the  contract,  was  against  public  policy,  a  fraud  on  the  State,  and  could  not  be 
enforced. — McGehee  v.  Lindsay • • J6 

2.  D  eontracts  with  P  to  pay  him  600  dollars,  for  his  services  in  superintending 
certain  mills,  for  twelvemonths  from  the  first  of  January,  1839. ..300  dollaAto 
be  paid  on  the  first  of  June,  and  3Q0  dollars  at  the  expiration  of  the  year.  P 
voluntarily  left  the  service  of  D,  ir\.Pecejnbcr...In  an  action  by  P  on  the  con. 
tract,  averring  a  breach  in  the  non-payment  of  said  sums  of  money ,^or  cither  of 
them — Held,  to  be  no  error  to  refuse  to  charge,  that  the  plaintiff  was  not  enti- 
tled to  recover,  as  his  Hght  to  the  300  dollars  first  to  be  paid,  was  clear,  however 
itmightbe  as  to  the  other. — Davisv.  Preston 83 

3.  When  the  contract  is  to  deliver  plank  on  demand,  it  is  necessary  to  make  a  de- 
mand, to  put  the  party  in  default;  and  in  a  suit  for  the  non-delivery,  the  mate- 
rial question  would  be  whether  a  demand  was  made;  it  is  difficult  to  conceive  of 
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perjury,  in  its  lejal  acceptation,  committed  on  such  a  trial,  unless  the  swearing 
is,  that  no  such  demand  was  made,  when,  in  fact,  the  truth  was  otherwise.— 
McMurry  v.  The  Slate 324 

4.  The  corporation  of  Tii»kal»oi>a  made  propo:*als  for  huiiding  a  wall  across  & 
gully,  which,  among  ulliur  things,  provided  that  ihe  work  wa«  to  last  fur  ten 
years,  and  required  bund  and  fccurity  fur  ihe  faithful  performance  of  thecoD> 
tract.  The  work  was  undertaken  by  one  J.  W,,  who,  wilh  E.  S.  as  his  sure- 
ty, executed  to  the  corporal ionr  a  penal  bond,  which  recites  mo<:t  of  the  terms 
contained  in  llic  speeificaiion.and  which  was  also  altachod  to  the  bund,  and 
concludes — Now,  if  ihc  said  J.  W  ehall  d*  uccordiiigly  all  mailers  and  tilings 
as  slated  in  »aid  specification  alluded  lo,  and  faiihrtiily  do  and  perform  said  un. 
dcrlaking  or  cunlract,  in  the  bear  workmanlike  manner,  and  in  the  s^torlest 
practicable  time,  then  this  bond  to  be  void,  &,c.  Htld,  that  tho  surely  was 
bound  to  the  same  cxtent-as  the  principal,  and  was  therefore  liable  on  the  bond 
for  damages,  tho  wall  having  been  carried  away  by  a  fresiiot  before  ihe  expira- 
tion  of  len  years. — Ready  and  Banks,  ex'ra,  v.  The  City  of  Tuskaloosa.  327 

6.  The  Decdlur  Bank,  by  its  agents,  cniered  into  an  agreement  to  lake  a  tract 
of  land  belonging  to  B,  one  of  its  debtor?,  "at  its  fair  cash  value,"  to  be  ascer. 
tained  by  five  persons  who  were  selected  by  the  parties — ihe  land  to  be  paid 
for  by  the  debt  due  the  Bank  from  B.;  and  the  residue  in  the  notes  of  the  Bank 
of  the  Stale  of  Alabama.  Ti)o  persons  agreed  on,  estimated  the  value  of  tho 
land  at  thirteen  dollars  per  acre,  payable  in  Alabama  Bank  notes,  which  wero 
then  at  a  discount  of  from  twcniy-five  lo  thirty  per  cent. — Held,  that  the  true 
construction  of  this  contract  was,  that  the  land  was  to  be  taken  by  the  Bank 
at  its  cash  money  value  fn  the  market,  and  that  the  notes  of  the  Bank,  and  the 
debt  of  B.  were  to  be  considered  as  money  in  payment  of  the  land — that  a  court 
of  chancery  would  not  eiifnrce  a  specific  performance  of  the  contract,  because, 
by  the  mode  adopted  lo  ascertarn  the  caish  value  of  iho  land,  tho  debt  of  B. 
and  the  noies  of  the  Bunk  were  not  considered  as  money,  but  were,  in  effect, 
scaled  by  the  supposed  difference  between  them  and  specie,  hy  ihe  appreciated 
price  put  upon  the  land,  over  and  above  itssuppo^-ed  value  in  money;  thus  de. 
feating  the  entire  object  of  the  Bank  in  making  the  contract. — Blevins  &, 
Horton  v.  The  Bank  at  Decatur... , 377 

6.  Where  claims  are  placed  in  the  hands  of  a  third  person,  to  collect  and  pay  over 
to  the  creditors  of  the  proprietor,  an  action  for  the  failure  to  collect  them,  and  pay 
over  the  amount,  may  be  maintained  by  the  latter — the  creditors  being  no  parties 
to  the  arrangement,  or  their  demands  being  paid  by  him. — Mat;du'  Adm'rs  v. 
Shackleford. 1 433 

7.  Four  spirs  were  Airei  for  an'  in  IsSnitc  porio  J,  to  aid  in  raising  a  steamboat,  that 
was  sunk;  for  the  use  of  each,  the  owner  of  the  boat  was  to  pay  one  dollar  a  day 
and  if  they  were  "lost  or  injured,"  he  was  to  pay  at  the  rate  of  twenty.five  dol- 
lars each,  for  three  of  them,  and  ten  for  the  fourth:  Held,  that  the  terms  "teet 
or  injured,"  were  to  be  understood  in  a  popular  sense,  and  although  they  wote 
not  actually  lost  or  injured,  the  owner  of  the  boat  might,  if  he  retained  them 
upon  paying  eighty  .five  dollars,  the  price  agreed,  avoid  the  payment  of  hire  for 
the  use  of  the  spars. — Pope,  et  al.  claimants,  v.  Murray 489 

8.  C.  agreed  to  teach  the  school  of  the  township,  and  the  commissioners  agreed  to 
furnish  a  comfortable  hause,  &.c.,  and  remunerate  him  with  the  "available 
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funds"  for  one  year;  C.  also  stipulating  "to  pay  five  hundred  dollars  to  support 
the  female  scliool,  as  an  emolument  for  a  tutoress."  The  agreement  was  dated 
28t!i  December,  1833;  but  did  not  provide  when  the  school  should  be  opened  or 
closed:  Held,  1.  That  C.'s  contract  required  iiim  to  enter  upon  the  performance 
of  his  engagement  within  a  reasonable  time  after  '.'a  comfortable  house"  was 
furnished;  or  C.  might  provide  a  house  for  himself  and  relieve  the  commissioners 
from  that  duty.  2.  That  an  allegation  tliatC.  had  taught  a  school  for  the  year 
1833,  as  his  contract  required,  and  the  "availiible  fuuds"  for  that  year  amounted, 
&c.  was  sufficient,  without,  stating  the  precise  day  when  he  sliould  have  been 
paid.  3.  That  it  was  the  duty  of  the  commissioners  to  employ  the  "tutoress," 
and  C.need  not  allege  that  he  had  paid  or  tendered  the  sum  agreed,  to  pay  one. 
4.  Tint  by  th3  "available  fuiis  for  oai  year"  were  meant  the  profits  derivable 
from  the  capital  during  that  time,  whether  received  or  not  by  the  commissioners 
before  the  end  of  that  period. — Commissioners  of  section  16,  &c.  v.  Crisioell.SSS 

9.  A  note  promising  to  pay  193  50-100  dollars,  in  four  instalments  ol  6,  12,  18 
and  24  months,  may  be  put  in  suit  before  a  justice  of  the  peace,  when  one  in- 
stalment only  is  sued  for. —  Winston,  et  al.  v.  Majors,  et  al ,..659 

10.  A  writing  m  iliese  words,  and  signed  J.  D.  S.,  viz:  "  Mr  J.  S.  will  apply  to 
youfpr  the  rent  and  disposal  of  your  building,  now  in  charge  of  D.  M. :  any 
arrangement  he  can  make  with  you  as  regards  renting  the  same.  I  will  be  re- 
sponsible  for,"  is  a  direci  and  posiiive  promise  to  pay,  if  the  persons  addressed 
would  rent  thj  house  to  J.S.,  and  an  action  may  be' mainiaincd  thereon  against 
J.  D.  S.,  without  the  nece.'^sity  ofa  notice,  or  demand  as  required  in  case  of  a 
guaranty. — Bates  v   Starr 697 

11.  P.  exclianged  two  fetnalc  slaves,wiih  R.  for  a  negro  man,  and  gave  him  a  ro. 
ceipl  acknowledging  to  have  i"e,ceived  from  him  $850  for  iho  two  slaves, 
which  he  wairanud  lo  be  sound.  Afiervvards,  R.  inf^isling  that  one  of  the 
slaves  was  unsound,  ofT^red  to  rescind  the  cintracl,  which  V  agreed  lo  if  R. 
would  receive  back  the  negro  man,  wliicli  he  refused,  and  di-manded  the  $850. 

.  R.  having  brought  an  action  against  P.  on  tlie  warranty, — Held  I.  That  the 
receipt  was  open  to  ex|>lanalion  b_y  parol  proof  showing  what  the  contract  real, 
ly  was.  2.  Tliat  P.  had  the  right  (o  return  the  slave  he  had  received,  when 
the  rescission  whs  demanded,  and  that  upon  his  failure  to  do  so,  the  measure  of 
damages  would  be  the  value  of  the  slave  at  the  time  he  received  him,  unless  at 
the  time  of  the  cxcliangc  the  parties  estimated  his  value.  3.  It  was  not  ne- 
cessary to  a  lescision  that  the  plainiifF sliould  offer  lo  return  the  bill  of  sale. — 
Pettusv  .  Roberts ^ 811 

See  Bills  of  Exchange  and  Promissory  Notes,  10. 

See  Covenant,  3,  4. 

See  Evidence,  25. 

See  Frauds  and  Fraudulent  Conveyances,  6. 

See  Insolvent  Debtor,  3,  4. 

See  Pleading,  27. 

CONTRIBUTION. 

1.  When  one  co-surety  has  been  compelled  by  suit  to  pay  the  joiiit  engagement, 


Contribution — continued. 
itifl  not  competent  for  a, co-surety,  when  sued  for  contribution,  to  sliow  that  the 
note,  as  between  this  principu4  debtor  and  the  payee,  vas  without  consideration. — 
Gate,  use  of  Wailtv:e^jr,B!irm.-. 780 

OONVEK^ION.  ^'•.■ 

1«  In  an  uctidi)  on  a  slierifTB  bond,  one  of  the  Britaches,  ihai  the  stierrif  h»d  be. 

-  fore  '.be  return  d  ly  •>r  I.Im--^.  fu.  »eii[cd  ihe  nuine  wiih  the  dcfendnni  therein, 

discharged  hini  fruin  i>x|iavinvql,  utid  iImjs,  made  hiintMlf  habie,  &.c  :  Hel4, 

that  the  veiieraliiy  of  the  breach  was  such,  us  to  admit  c'videitcc  \o  shuw  that 

'  "the  act  by  which  the  e;Kcuution  was  saii^fied,  wasn  conversion  of  the  money  to 

'  .T'IIk  sheriff's  use ;  ifsuch  were  the  case,  no  demand  need  have  preceded  ihein. 

'  ^itution  of  the  suit,  and  iho  sheriff  would  be  chargeable  wiih  interest  from  lbs 

--'time  of  the  cunversion,  on  the  amount  (saving  the  cost,)  then  due  on  the  exe- 

.  ttation. — Robbiit$,ttal.v.  The  Governor  of  Alabama,  use  of,  ^c 839 

COadNEE. 

See  Process,  and  Service  of,  1. 

CORPORATION   AND  ffY-LAWS. 

1.  When  (he  najuuofa  corpoca'iiun  )i> changed,  it  may  sue  in  lis  new  name*  to 
enforce  ilsfoimerconiracla,  avefring  that  ihcy  were  made  with  it  by  its  form- 
er  designation. — Ready  and  Banks,  Ex'rs,  v.  The  City  of  Tuskatoosn.     328 

2.  The  c<»rp4jraUpn  i«  nol  liable^  fifr  the  «cNof.  iltunarshat,,  untess  dt>n»  by-itKdi* 
netion. — /6.4.,.,„,w!.......i,^.,......,V.~*,»<...j,^.-^....,.:..^..«...^^^ 

3.  The  corporation  having  failed  to  pay  iiie  last  insialmeiit  due  for  the  work,  it 
was  oompeleiit  fur-lhe  defendant  to  prove  this  fact  in  iniligaiion  of  thedMina. 
gea.— /6 , 328 

4.  Upon  a  note  made  payable  to  the  "Treasurer  of  the  Manual  Labor  Institute 
of  South  Alabama,"  a  suit  cannot  be  maintained  by  Madison  College,  witliout 
an  averment  that  it  is  the  same  coi^rutibn,  and  that  the  najae  iiad  been  chaiig- 

/  Vjd  since  the  making  of  the  note,  %x^  before  the  indtitutioo  of  the  suit.-  .  The 
Madison  College 'V.Burke..:....., _ 494 

5.  In  such  a  case,  on  making  the  proper  proof,  a  recovery  can  be  had  on  the  mo* 
ney  count. — lb .......*! ^ 494 

6.  Where  process  against  a  Corporation  is  returned  araerved  upon  one  being  pre. 
sident  of  the  corporation,  it  is  necessary  that  proof  of  his  official  character 
should  be  made  to  tiie  court,  and  so  appear  on  the  record,  to  sustain  a  judg. 
mcnt  by  default. — Wetumpka  and  Goosa  Railroad  Company  v.  Cole 655 

7.  The  opinion  of  one  of  the  commissioners  appointed  by  an  act  of  incorporation  to 
receive  subscriptions  for  stock,  that  a  subscriber  might  forfeit  his  stock  by  failing 
to  pay  an  assessmant  thereon,  can  have  no  influence  upon  the  liability  of  the  lat. 
ter;  and  in  an  action  brought  for  the  recovery  of  an  assessment,  is  irrelevant  tea. 
timony. — Hall  v.  Selma  and  Tennessee  Railroad  Company 741 

8.  An  act  incorporating  a  town,  authorized  the  enactment  of  by-laws  "to  restrain 
and  prohibit  every  species  of  gambling,  drunkenness,  <Scc.;  to  grant  licenses  to 
the  retailers  of  spirits  and  liquors;  to  regulate  and  restrain  them  wlirn  det  med  a 
nuisance;"  and  to  piss  all  such  by-laws  consistent  with  the  constitution  and 
laws  of  this  State,  as  may  bo  necessary,  &,c.  Under  this  grant  of  power,  the 
corporation  paoKd  an  ordiiutnce  prohibiting  the  tetailiug  of  spintuoua  or  for. 
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mented  liquors  within  the  corporate  limits,  without  first  pajring  to  its  treasurer 
the  sum  of  one  thousand  dollars  for  a  license  for  one  year;  and  for  retailing  with- 
out such  license,  a  penalty  of  ten  dollars  a  day  was  imposed,  and  made  recover- 
able by  warrant  before  the  intendant,  &c.'.  Held,  that  this  bylaw  was  author. 

izedby  the  act  of  incorporation. —  The  Town  of  Marion  v.  Chandler 889 

See  Stock,  Subscription  for,  &c.,  2,  3, 4. 

COSTS. 

1.  A  suit  should  not  be  dismissed  for  the  omission  of  the  plaintiff  to  give  security 
for  the  costs,  pursuant  to  a  notice,  if  the  plaintiff  gives  sufficient  security  at  the 

,    next  terra  of  the  qourt.- — Lyons  v.  ixmg-...,.:..;:.>>l.^;,V^;^«.'..>>...v.;...,....103 

S.  The  judge  of  the  county  court  of  Tuskaloosa  cotjntyl  under  the  act  of  the  I3th 
Feb.  1848,  is  authorised  to  tax  a  fee  of  two  dollars  on  bank  suils,  although  no 
jury  trial  is  had. — Ex  parte   The  Bank  of  the  State  of  Alabama 498 

3,  The  notarial  fees  attending  the  protest  of  a  bill  of  exchange,  are  chargeable  upon 
the  drawer;  but  to  authorize  a  judgment  for  these  fees  where  a  bill  is  payable  and 
protested  abroad,  the  legal  charge  for  this  service  should  be  proved. — Crawford  v. 
The  Branch  Bank  at  Decatur .........;. ..'.^...t.:... n 574 

COVENANT. 

1.  A  general  covenant  of  warranty  of  title  in  a  conveyance  of  land,  is  not  a  cove- 
nant of  seizin,  but  is  equivalent  only  to  a  covenant  for  quiet  enjoyment- — 
Caldwell  v.  Kirkpatrick 60 

2.  Where  an  administrator  makes  a  warranty  of  the  soundness  of  personal  proper- 
ty belonging  to  his  intestate's  estate,  which  he  sells  under  an  order  of  court,  he 
is  ch8U"geable  for  a  breach  in  his  representative  character.— C/'atWocA:  v.  Stew- 
art's AdmW 77 

3.  A  covenant  to  sue  certain  persons  to  insolvency,  does  not  require  a  suit  to  be 
brought,  if  the  person  to  be  sued  absconds  from  the  State,  and  in  such  a  case 
proof  of  the  insolvency  of  the  party  will  be  sufficient —PoiZarrf,  et  al.  v  Mur- 
rell 661 

4.  To  establish  the  fact  of  insolvency  under  this  covenant,  it  is  not  necessary  to 
do  more  than  to  exhaust  the  usual  remedies  provided  by  law  for  the  collection 
of  debts — it  is  not  necessary  to  sue  out  a  ca.  sa.  since  the  passage  of  the  act 
abolishing  imprisonment  for  debt — or  to  proceed  against  the  sheriff  for  a  false 
return. — lb.  -..,...,..«....•........ 4..,,»...^^^^..,y*^..,.^...,,.^^.^,j,„661 

. .  ':••  -y.i  •'.  -y-  -i  y  :=:  \v.v  vs;*:>^--'v'^'^  •■  '■'  ^ ' 

COUNTYTAX.     ,   ..        ,v- ,..'     •'^  ;.   .•'-:..;..■  ■      '.    .■'•.:"'—■.•   ':-     '" 

1.  A  mere  verbal  direction  by  the  commissioners'  court  to  the -county  clerk  to 
collect  thirty  per  centum  on  licenses,  for  county  purpo^s,  is  not  the  imposition 
of  a  tax,  nor  does  it  invest  the  clerk  with  the  legal  authority  to  receive  the  mo- 
ney.  Thompson  v.  Stickney 579 

2.  A  license  issued  by  the  clerk  of  a  county  court,  the  tax  upon  which  is  required 
by  the  general  law  to  be  paid  into  the  State  treasury,  must  be  so  paid  in,  al- 
though the  clerk,  at  the  time  he  issued  the  license  and  received  the  money,  did 
not  know  of  the  passage  of  the  State  law,  and  supposed  he  was  acting  under  an 
orderof  the  commissioners'  court — lb ^. „..,.., .-^^ 

See  Criminal  Cases,  Proceedings  in,  13. 


INDEX  931 

COURT,  CHARGE  OF. 

1.  Where  the  defendant  pleaded  eevcral  pleas,  all  of  which  were  good,  and  the  jury 
returned  a  general  verdict  in  his  favor,  the  plaintiff  cannot  object  on  error,  that 
the  court  refused  to  charge  the  jurj,  that  if  they  found  for  the  defendant  they 
should  state  to  which  of  the  pleas  their  finding  applied. — Kirk,  et  al.  t.  SuU 
tU _ 680 

2.  The  act  uf  1819,  maltes  the  "  borrower  or  party"  to  a  usurious  contract,  a 
competent  witness  to  prove  the  usury;  but  this  statute  cannot  be  so  construed, 
as  to  authorise  ihe  indorser  or  surety  of  the  "  borrower  or  party,"  when  sued, 
to  be  a  witness  to  prove  tiie  fact,  so  as  to  ilefeat  a  recovery  against  him. — 
Paul  V.  Mtek .^ 753 

3.  It  is  not  error  to  reftise  to  charge  a  jury,  in  a  suit  for  goods,  bargained,  sold,  and 
delivered,  that  no  recovery  can  be  had  unless  a  delivery  is  proved,  if  a  contract 
of  Sale  is  proved;  for  the  seller  is  not  bound  to  deliver  until  the  price  is  paid,  and 
the  common  counts  arc  sufficiently  broad  to  permit  a  recovery  on  the  contract 
of  sale,  without  proof  of  delivery  also. — Kenan  v.  Starke  and  Moore 773 

See  Contract,  2. 

See  Ejectment,  and  Trespass  to  try  Title,  6. 

COURT,  SUPREME. 

1.  A  bill  of  exceptions  may  be  suppressed,  when  it  is  shown  that  it  was  fraud, 
alentiy  or  surreptitiously  obtained  ;  but  the  Supreme  court  cannot  try  the  facts 
and  determine  what  was  the  point  reserved  at  the  trial,  nor  can  any  admission 

made  bj  the  judge  afterwards,  aSect  the  validity  of  the  bill Weir  V.  Host  6l 

Wife „ ,...:..i,.^ 881 

COURT,  cnicuiT. 

1.  Under  the  act  of  1829,  the  Circuit  Court  may  appoint  a  trostee,  upon  the  death 
uf  tne  trustee  appomted  in  the  deed. — The  State  Bank  v.  Smith 75 

See  Jurisdiction,  1. 

CSDURT,  COMMISSIONERS  OF  ROADS  AND  REVENUE. 

^I^  A  mere  verbal  direction  by  the  commissioners'  court  to  the  county  clerk  to 
collect  thirty  per  centum  on  licenses,  for  county  purposes,  is  not  the  imposition 
of  a  tax,  nor  does  it  invest  the  clerk  with  legal  authority  to  receive  the  money. 
—  Thompson   v.    Slickney 579 

2.  A  license  issued  by  the  clerk  of  a  county  court,  the  tax  upon  which  is  required 
by  the  general  law  to  be  paid  into  the  State  treasury,  must  be  so  paid  in,  aU 
though  the  clerk,  at  the  time  he  issued  the  license  and  received  the  money, 
did  not  know  of  the  passage  of  the  State  law,  and  supposed  be  was  acting  un. 
der  an  order  of  the  commissioners'  court. — lb 579 

3.  The  offence  of  keeping  a  liouse  of  public  entertainment  for  travellers,  either  ia 
town  or  country,  without  first  obtaining  a  license  therefor  from  the  county  court, 
is  punisiiable  by  indictment  or  presentment,  although  spirituous  liquors  be  not 
retailed  in  the  house;  but  no  ttuc  can  be  demanded  on  granting  a  license  to 
keep  a  house  of  public  entertainment,  imless  it  be  in  a  city  or  incorporated 
town  Of  village....  TAe  Statev.  Cloud. ,^.. 638 
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1.  A  commission  cannot  issue,  according  to  the  common  law,  to  take  the  deposi. 
lion  of  a  non-resident  witness,  at  the  instance  of  the  defendant  in  a  criminal 
case  ;  and  there  is  no  statute  ip  this  State  authorising  such  a  procedure.^ — Ex 
parte  Harkins ............ .,i. ..'.:: .„,...,... ,. ;. „ 63 

2.  Afindlntfby  the  jury  that. the  prisoner  is  guilty  on  the  first  ehkrgc,  when  the 
indictment  contains  mofe  than  one  count,  will  be  considered  as  affirming  that 
he  is  guilty,  as  charged  in  the  first  count  of  the  indictment,  and  not  guilty  as 
charged  in  the  other  counts. — Nabors  v.  The  State 200 

3.  One  may  be  convicted  and  sentenced  on  an  indictment  for  stealing  a  slave, 
as  a  case  of  grand  larceny,  where  its  value  exceeds  twenty  dollars,  and  the  of- 
fence is  not  attended  with  the  circumstances  of  aggravation,  specified  in  the 
18th  seotion  of  the  4th  chapter  of  the  penal  code,  before  it  was  repealed  and  re- 
enacted  In  other  terms. — lb , ....i,.....; 200 

4.  When  the  term  of  a  circuit  court  is  limited  to  one  week,  it  expires  on  Saturday 
night  at  12  o'clock,  as  no  judicial  action  can  be  had  on  Sunday,  and  a  verdict 
rendered  after  that  hour,  is  irregular,  and  and  will  not  sustain  a  conviction.... 
lb ...,.:■...!.;...:....... .;..... ....200 

5.  An  indictment  for  perjury,  alleging  that,  in  atrial  of  a  Suit  between  P.  andM. 
before  a  justice  of  the  peace,  it  became  a  material  question,  "whether  M.  on  the 

— —  day  of ,  1840,  was  ready  to  deliver  on  demand,  certain  plank  to  P. 

according  to  the  contract  between  them;"'  on  which  trial  M.  swore  "that  he  had 
the  plank  always  ready  for  P;"  meaning  thereby  that  he  had  the  plank  ready  to 

be  delivered  lo  P.,  according  to  the  contract,  on  the day  of ,  1840, 

when,  in  truth  and  in  fact,  M.  did  not,  on  the day  of ,  1840,  have 

the  plank  ready  to  be  delivered  to  P.  in  accordance  with  the  contrast  between 
them,isbad...M:Mu)T«/  V.  The  State..... 324 

6.  When  the  contract  is  to  deliver  plank  on  demand,  it  is  necessary  to  make  ade 
mand,  to  put  the  party  in  default;  and  in  a  suit  for  the  non-delivery,  the  mate- 
rial  question  would  be  whether  a  demand  was  made;  it  is  difficult  to  conceive  of 
perjury,  in  its  legal  acceptation,  cammitted  on  such  a  trial,  unless  the  swearing 
is,  that  no  such  demand  v^as  made,  when,  in  fact,  the;  truth  was  othfcrwise. — 

jb ............; :......:.... ..324 

7.  In  a  trial  for  perjury  alleged  to  have  bete  cemmilted  in  giving  evidence  in  a 
cause  before  a  justice  of  the  peace,  growing  out  of  a  written  contract,  it  is  ne- 
cessary that  the  record  or  papers  of  the  suit  and  the  contract,  should  be  produced 
or  accounted  for  ;  the  first  is  necessary  to  show  the  identity  of  the  proceedings 
with  those  described  in  the  indictment ;  and  the  other,  to  ascertain  the  legal  ef. 
feet  of  the  contract,  and  consequently  what  questions  of  evidence  were  material 
or  otherwise  in  that  suit...  76 — i. 324 

8.  An  indictment  under  the  second  section  of  the  fifteenth  chapter  of  the  penal 
code,  for  an  assault  with  intent  to  kill,  must,  within  the  terms  of  the  act,  allege 
that  the  individual  assaulted  was  a  "  white  person  ;"  and  an  indictment  which 
does  not  contain  such  an  allegation,  cannot  be  aided  by  a  verdict  finding  the 
fact  affirmatively... iVeZson.  a  slave,  v.  The  State 394 

9.  Although  the  tenth  section  of  the  fifteenth  chapter  of  the  penal  code  provides, 
that  at  least  two-tbirds  of  the  jury  who  try  a  slave  for  a  capital  offence,  shall 
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be  daveholden,^  yet  it  will  be  revsrded  aa  sufi^cient  nneftot,  if  the  judg^nent  (n. 
try  characterize  thc^ury  in  eac)i  case,  aa  "  good  and  lawfhl  men."..  ./A 394 

10.  When  a  slave  isirulicicd  for  an  ussaiill  on  a  wli'ite  person,  with  intent  to  kill 
and  murder,  snd  iIh;  verdict  is  "jruiliy  of  in  assault  with  init-nl  tn  kill"  only, 
tills  will  be  considtrrcd  as  a  findmcr  of  ^niMyofan  ii!>s;iult  with  intent  to  kill, 
but   not  guilty  of  un    intent  to  miirdtir. Nniir.y,  a  sljtte,  v.  The  S(a{e.  483 

11.  When  a  verdict  w  that  a  defendapt  is  "guilty  <if  an  aspa'ilt  with  intent  to 
kill,"  wiilioOt  any  other  words,  it  will  be  refcrrctl  to  (he  charge  in  the  indicf. 
roent— 76 ^ •• -..,.-. ' ;... 483 

12.  It  is  a  capital  offence  for  a  slaVe  to  assault  a  while  person  with  intent  to  kill< 
although  ifihe  intention  had  been  consummated,  the  killing  would-liave  been 
manslancrhler  only.—- •^.r»-;-...—...-r-"v*v ^'... v.... .....,...^.w^8 

13  Tlie  ^jfTi-nce  of  kt'cpiiig  a  liou^c  of  public  eriiertainment  fi»r  travcllers.either  in 
town  or  country,  wiihnul  first  obtaiiiing  a  license  therefor  from  (he  county 
court,  i:>  piinisliable  by  indiclniunl  or  prcsontineni,  alihougli  spiritunus  liquors 
be  not  retailed  in  tlie  h<iusc  ;  but  no  laxcanbe  demanded  on  graniipg  a  license 
to  keep  a  lion^e  of  public  enterlainment,  iinless  it  be  in  a  city  or  incorporated 
town  or  village- — Vhe  Slate  v.  C/oirrf.. -... 628 

14.  AlUiough  the  charter  of  (lie  city  of  Montgomery  provides  thai  retailers  who 
procure  a  licence  from  the  ci'y  couueil  shall  be  exonerated  from  paying  any 
thing  to  tli»  county  for  (he  privili-gc  of  retailing  in  (he  city,  yet  it  dtits  not  re- 
lieve iht'ui  from  tJio  necessity  of  ohtaininc  a  licence  from  (he  county  court  as 
required  by  the  acts  of  1835  and  1839.-- TZ/c  Slate  v.  Estubrook 653 

15.  An  indiciineut  upon  llioi  sialute,  which  charge.-  boib  \\\e  cruel  and  vnutual 
punishment  of  h  slave,  is  nut  b»d,  for  dupliciiy. —  Turnipaeed  v.  The  State.  664 

16.  Although  the  slut  ule-d<'CJ  ires  in  general  terms,  that  "No  cruel  or  unusual 
punishment  shall  be  infitcfed  on-any  siiivr,'"  yeLit  vs  not  cnwigli  ihutan  in. 
dictment  sliould  merely  pursue  I  he  worsts  of  the,  act ;  biit  it  should  allege  what 
punisliirienl  was  inflicieil,  and  how, — lb — > v 664 

17.  The  courthas  the  power,  after  a  conviction  for  a  felony,  to  grapt  a  new  trial,  with  the  con- 
sent of  the  prisoner,  and  the  verdict  and  judgment  will  be  no  bar  to  his  being  again  tried  for 
the  same  offence. —  Tke  State  v.  Slack 676 

18.  It  is  nn  est'entiul  constituent  of  the  crime  of  rape  that  (he  act  fhould  have 
been  committed  by  (iorce,  and  asaiiut  iho  will  of  the  female.  ..The  State  v. 
Murphy .". 765 

19.  A  conspiracy  to  commii  an  oSence  is  not  merged  when  the  coni>pi.racy  iseze« 
CQted,  where  the  conspiracy  aful  ihe  act  dono  arc  mixdrmeanors  of  the  same 
grade;  but  the  indictment  may  be  framed  with  a  view  to  Uie  puni.<>liment  of 
either... /ft —,■ .~ ~ -^ 765 

20    The  Jiidfre  of  the  county  cnnrt  is  not  Hiilhurised  In  award  a  habeas  cor  put  to 

.  bring  befoiehim  tne  body  nf  a  prisoner  committed  for  a  felonv;  Iwtt  if  he  doee 

_80,  and  remands  tic  prisoner,  beciinsH  he  is  unuble  to  give  Imil,  the  imprison- 

neni  may  be  referred  to  the  orifTinnl  warrant  f<ir  his  detention,  uiid  he  will  be 

considered  legally  in  cusi'dy.— rZ/e  Slate  v   Guest 778 

21.  The  evidence  against  one  charged  with  an  offence  against  the  law,  should  beeo 
convincing  as  to  Icdd-  to  the  conclusion  that  the  accused  cannot  be  guiltless. 
If  aft»  subjecting  the  proof  of  gbilt  to  the  test  of  reason,  (here  is  still  a  doubt  aa 
to  hia  guilt,  it  ia  the  daty  of  the  jtiry  to  acquit.!.  7Ae  State  v.  Murphy 846 
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22.  To  constitute  J.he  offence  of  larceny,  by  entering  into  and  stealing  from  a  dwel- 
ling  house,  out  house,  &c.  thfere  must  be  an  entry  against  the  consent  of  the 
owner,  unless  the  crime  Be  meditated  at  the  timeof  a  permissive  entry.... TAe 
State X.  Chambers , 855 

See  Indictment,  3, 5,  6, 7, 8, 9i 

DAMAGES.  N 

1.  The  corporation  hawing  failed  to  pay  the  last  instalment  due  for  the  work,  it 
was  competent  for  the  defendant  to  prove  this  fact  in  mitigation  of  the  dama. 
ges.— Ready  and  Banks,  Ex^rs,  v.  The  Mayor  and  Aldermtn  of  the  city  of 
Tuscaloosa ..^. , ■, ........*......  328 

2.  In  trover,  the  ftieastire  of  datnap'es  is  the  injury  actually  sqstained;  tlierefore, 
in  an  action  brought  for  the  conversion  of  a  slave,  if  the  plaintiff  has  but  a 
life  estate  in  the  slave,  the  measure  of  damages  is  not  the  value  of  the  slave,  but 
the  value  of  the  plaintiff's   interest  in    the  slave.— Siron^   v.  Strong  345 

See  (Contract,  11. 

See  Evidence,  43. 

See  Garnishment  and  Garnishee,  8. 

DEE6,  and  REGISTRATION  OF. 

1.  A  deed,  by  which  personal  property  is  conveyed  to  trustees  for  the  use  of  an  in- 
fant child,  is  not  a  inortgage,  deed  of  trust,  or  legal  incmnbrance,  within  the 
meaning  of  the  act  of  1823,  "  To  prevent  fraudulent  conveyances  ;"  and  does 
not  beCoine  liable  to  the  debts  of  the  party  in  possession,  although  the  deed  has 
not  been  recorded.... TAomas  and  Howard,  Trustees,  ^c.  v.  Davis ..113 

2.  A  deed  conveying  the  title  to  lands,  is  operative  against  the  creditors  of,  or  a 
subsequent  purchaser  or  mortgagee,  &c.  from  the  grantor,  from  the  time  of  its 
registfation  only,  where  it  was  not  recorded  within  the  time  prescribed  by  the 
Bt-Atuie-.-Mallory  V.  Stodder :.,'..v. '. ..801 

3.  At  the  time  the  creditor  signed  and  sealed  a  deed  of  trust  made  for  his  bene- 
fit,  there  was  a  blank  left  for  the  description  of  the  property  (to  which  his  debt- 
or,  the  grantor  had  not  then  a  legal  title,)  with  the  understanding  that  it  was  to 
be  filled  up,  if  the  grantor  perfected  his  title,  executed  and  acknowledged  it, 
and  it  was  duly  recorded,  the  deed  from  tiiattime  becarpe  operative  in  favor  of 
the  cestui  que  trust i •••• .-...., 801 

4.  The  assent  of  ihe  grantee  to  a  deed  beneficial  to  him,  will  be  presumed,  al- 
though it  may  be  recorded  without  having  been  executed  by  him —76.  801 

5.  Where  the  grantor  of  lands  has  the  evidence  of  a  legal  title  and  is  in  posses- 
sion, his  grantee  cannot  be  affected  by  any  notice  which  the  former  had,  of  an 
unregistered  deed  to  a  third  person  from  the  vendor  of  the  grantor. — lb.  801 

6.  Thecancellaiion  of  a  deed  to  land  will  not  revest  the  title  in  the  grantor,  but 
if  the  vendee  delivers  up  his  unregistered  deed  to  be  cancelled,  he  places  it  in  the 
power  of  the  latter  either  to  sell  or  inclimber  the  land  ;  and  a  bona  fide  pur- 
chaser  or  incumbrancer  without  notice,  would  have  the  paramount  interest  ; 
and  this,  although  he  did  not  acquire  it  directly  from  the  vendor;  but  from 
one  to  whom  the  vendee  delivered  the  deed  under  a  parol  contract  for  a  sale, 
that  he  might  exchange  it  with  the  vendor  for  a  deed  made  directly  to  himself. 
lb..:. , 801 
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DEMAND. 

See  Conversion,  1. 

OEMUBRER  TO    EVIDENCE. 

1 .  When  a  bil)  is  drawn  on  a  finn  by  the  name  of  D.  S.  &  Co.,  and  the  suit  U  m  the 
name  of  three  persons  as  partners,  using  the  same  firm  name  of  D.  S.  &.  Co.,  the 
bill  only  being  in  evidence  will  not  warrant  the  conclusion,  when  the  evidence  is 
demurred  to,  of  the  idemity  of  the  plaintiff  as  the  drawees  of  the  bill. — Desha, 
Sheppard  ^  Co.y.  Sttwart 852 

DEPOSITION. 

1.  A  commission  cannot  issue,  according  to  the  comMon  law,  to  take  the  deposi. 
tion  of  a  non-resident  witness,  at  the  instance  of  the  defendant  in  a  crinmi{il 
case;  and  there  is  no  statute  in  this  State  authorizing «uch  a  procedure.^ — Ex 
parte  Harkiru • .....................a.;.^..^,......i63 

2.  The  answers  of  a  nominal  plainfiff,  to  interrogatories,  exhibited  tinder  the  act 
of  1837,  "  more  effectually  to  provide  for  discoveries  in  suits,  at  common  law," 
arc  not  admissible  evidence  against  the  party  for  whose  use  the  suit  is  brought. 
— Vickers,  use,  &.C.  v.  Mooney ^ 97 

3.  In  a  case  in  which  chancery  has  jurisdiction,  for  the  purpose  of  relief,  the  nom- 
inal and  read  plaiatlffs  may  be  made  defendants  to  a  bill,  and  the  former,  if  a 
competent  witness  examined  under  an  order  of  the  chancellor,  at  the  instanoe  of 
the  complainant. — lb... »... 97 

4.  Under  the  act  authorising  discoveries  in  suits  at  law,  it  is  no  objection  to  the  dis- 
covery sought,  that  it  does  not  rest  within  the  exclusive  knowledge  of  the  party 
required  to  answer ;  or  that  it  is  not  shown  that  the  matter  cannot  be  proved  by 
witnesses. — Alston  v.  Graves  &.  Hogan... ...:^.,'i. : 174 

5.  When  a  party  fails  or  refuses  to  answer  interrogatones'pn^unded  under  tfaia 
act,  the  court  is  not  authorised  to  consider  the  interrogatories  as  confessed,  or  to 
snbmit  an  account,  exhibited  with  them,  to  the  j^ury,  without  further  proof  thaa 
arises  from  the  judgment  by  default,  entered  under  the  statute. — 75 174 

6.  Interrogatories,  filed  pursuant  to  theactof  1637,  in  order  to  obtain  the  plaintiff's 
testimony,  may  be  served  either  on  the  plaintiff,  or  his  attorney ;  and  if  not  aa. 
swered,  the  suit  may  be  dismissed,  or  continued,  withtUe  view  of  obtaining  an' 
swers. — Jackson  v.  Hughes 257 

7.  Although  a  court  may,  under  peculiar  circumstances,  suppress  a  deposition  le- 
gularly  taken,  yet  the  refusal  to  do  so  is  the  exercise  of  a  discretion  which  cannot 
be  reviewed  on  error. — Cullutn  v.  Smith  &.  Conklin , 625 

8.  A  commission  to  take  a  deposition  was  addressed  to  Thomas  N.  Barnham  and 
William  Carr,  or  either  of  them;  it  was  executed  by  a  person  who  signed  his 
name  Thomas  N.  Bar  ham:  Held,  that  the  name  being  dssirailaf,  it  could  not  be 
intended  that  the  person  certifying  the  deposition  was  oa»it(  tbo«e  to  whom-tbe 
commission  was  addressed. — Kirk,  et  al.  v.  SuttU ittii.,.,^.........w.\;..679 

9.  A  deposition  in  the  hand  writing  of  the  party  taking  ft,  cannot  be  read  in  evi- 
dence unless  the  opposite  party  was  present  consenting  thereto.— S'/er/e  v. 
Dart  &,  Co '. 798 

See  Evideacej  9. 
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DISCONTINUANCE. 

1.  If  the  Court  improperly  eantinucs  a  cause,  as  to  two  out  of  three  defendants 
by  the  cxpressor  implied  assent  of  the  plaintiff,  and  thereby  the  entire  cause  is 
discontinued,  he  cannot  afterwards  obtain  a  mandamus^  to  r<iquire  the  court  to 
restore  the  cause  to  the  docket. — Comstock  v.  Givens-....:.^...:. ,.,. . ,'. 95 

2.  One  joint  niaki-r  of  a  |)roirjii!S(iry  note  c<tnni>l  he  C()iled  as  a  witness  for  the  o- 
ther  witl;  whom.lic  ii*sii(Hi,  altlioijsrh  Ite  makes  no  dt^fonce  In  the  stiH  ;  for  a 
■verdict  in  fa«or  of  his  co-defendant,  .woptd  opefaie  a  discontinuance  of  ilie  ac- 
tion, and 'even  vacate  the  judgment  if  one  liad  been  tendered  against  him 

Turner,  etui.  v.  Lazarus. ." •..v.'.-'^.*..^l • .  •  •  875 

DOWER. 

1.  The  provision  for  the  wife  is  inconsistent  with  dower  and  distribution  of  the 
same  estate;  consequently,  without  any  express  legislation  upon  the  subject,  she 
would,  in  equity,  be  put  to  her  election.- McZ<eo<?,c?o'v  McDonnell  &  Wife.  236 

2.  The  only  change  of  law,  made  by  our  statute,  which  requires  a  widow  to  signi- 
fy her  dissent  from  the  provision  made  for  her  by  her  husband's  will,  is  to  intro- 
duce a  determinate  period,  within  which  she  must  signify  her  dissent,  or  else 
the  provision,  if  in  equity, a  bar  of  dow3r,becomes  absolutely  a  bar  at  law — lb.  236 

3.  When  application  is  made  for  an  allotment;  of  dower,  and  distribution  of  the, 
personal  estate,  to  thciCounty  couirt,  which  has  possession  of  the  wilj  by  pro- 
bate, and  the  will  is  inconsistent  with  such  claim,  there  is  a  delect  of  jurisdic- 
tion in  the  court  to  act  upon  ^he  petition,  unless  the  fact  of  dissent  from  the  will, 
is  shown  affirmatively .^ — lb!... ...V. — ;.. 236 

4.  A  widow  is  not  dowableas  a  matter  ofri<jhi,(>f  ihc'entire  dwelling. house,  out- 
houses, &.C.  in  which  her  husband  usually  tlwcll,  &c  ,  but  to  such  part  thereof 
as  correspond.*  with  her  dowt-r  interest  in  llie  lijiids.  H  tlie  ectaie  be  solvent, 
and  it  will  not  be  tmjnsl  to  the  -heirs,'  sin;  may  rnsisl  on  Ihg  entire  dwell. ng. 
house,  out  houses,  &c.,  as  being  as«lj;ned  as  part  of  iiiir  du'wcr,  in  lieu  of  a  cor- 
Jiesponding  |)!iriion  of,  her  d"wer  in  the  lani|ri,  ^-qual  in  Valoij  to  the  portion  of 
the  dwcllliij:  biititiei  of  whicb^she  is  not  di)\j'able  as  a  matter  of  right. — 
Langdon  v.  Stephens ., ...-j L'.-.i..,..^ i ...; ...730 

5.  Until  (lower  is  assigned  to  the  widow,  she  lias  lio  estate  in  the  lahds  uf  her 
husband,  but  a  mere  right  to  occupy  the  mansion  house,  out  hwises,  &c.  until 
dower  is  assigned  hi'r....Weaoer  &  Gains  v.  Crensbiw. 873 

6.  Whether  an  esiale  in  dower  would  enti:!.^  the  second  husband  to  an  exemp- 
tion from  suit,  qulof  the  couiity  of  his  residence,  Qufve  ?...Ib 873 

EJECTMENT,  AND  TRESPASS  TP  TfiY  TJTtE. 

1.  An  order  cannot  be  made  in  vacation,  at  the  instance  of  a  stranger  to  the  judg- 
ment, to  arrest  the  execution  of  a  writ  of  habere  facias  possessionem,  although, 
after  its  execution,  if  improperly  turned  out  of  possession,  he  may,  in  certain 
cases,  on  motion  to  the  Court,  be  restored  to  the  possession. — Hall  v.  Hilliard  43 

2,  Where  one  has  been  in  possession  of  land  for  several  years,  built  a  house  and 
made  oilier  valuable  iniproveinenis  tlu-reon,  the  inference  is,  that  bis  occu^ 
paacy  is  legal,  and  that  he  bt^e  such  an  inlerebt  as  may  bo  sold  under  ezteu* 
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tion.  The  purfbaser  of  land  thus  occupied,  at  a  sale  under  execution,  may 
maintain  an  action  to  recover  the  postession  of  the  occupant. — Doe  ex  dem. 
Heydenfelt  v.  Mitchell 70 

3.  When  there  are  other  heirs  at  law  not  joined  in  an  action  of  trespass  to  try  ti-' 
tie,  the  objection,  if  good  at  allv  can  only  be  taken  by  plea  in  abatement. — 
Bonner  v.  OreerUee'a  heirs 411 

4.  An  action  of  trespass  to  try  title,  must  be  brought  against  the  tenant  in  posses, 
sion,  and  it  is  no  defence  for  him  to  show  that  he  holds' under  a  will  for  the  bcn> 
efit  of  others. — lb 411 

5.  In  an  action  of  trespass  (o  recover  the  possession  of  land,  the  declaration  may 
be  in  the  usual  form  of  trespass  quare  clau$um  fregit ;  the  statute  requires 
the  indorsement  on  the  writ  to  inform  the  defendant  "  that  the  action  is  brought 
as  well  to  try  titles,  as  to  recover  damages." — Carwile  v.  House 710 

6^.  Where  an  action  is  brought  to  recover  the  possession  of  several  adjacent  tracts' 
of  land,  which  the  plaintiff  claims  as  a  purchaser  under  execution,  with  a  she- 
riff's deed,  it  is  error  to  charge  the  jury  that  if  the  defendant  was  in  posses-- 
sion  of  any  parcel  or  tract  of  the  land  in  question,   they  should  find  for  the 
piaintifffor  all  the  lands  lying  contiguous  thereto,  described  in  the  declaration 
and  the  sherifPs  deed. — lb ■ .710 

See  Landlord  and  Tenant,  1, 2» 

ELECTION. 

See  Dower,  2,  3. 

ENTRY. 

1;  An  entry  to  rc-vest  an  estate  for  a  breach  of  a  condition  subsequent,  must  be  ' 
mich  a  notorious  and  unequivocal  act  as  demonstrates  the  intention  of  the  grant- 
or  to  terminate  the  previous  estate. — O'Brien  v.  Doe  ex  dem.  Henry 787" 

2.  Where  fourteen  lots  of  land  in  Mobile,  situate  on  opposite  sides  of  a  street,  were 
conveyed  by  one  deed,  with  a  clause  of  forfeiture-^//«Z(/,  that  an  entry  upon 
the  lots  on  one  side  of  the  street,  for  a  breach  of  the  condition,  was  not  of  itself 
an  entry  upon  the  lots  upon  the  other  side  of  the  street. — lb 787 

3.  A  long  possession  by  the  grantor,  acquiesced  in  by  the  grantee,  might  be  sufE- 
cient  to  raise  the  presumption  that  the  original  entry  was  for  a  breach  of  the 
condition,  but  no  such  presumption  can  be  made  when  the  possession  is  recent, 
and  especially  where  it  is  forcibly  taken. — 76 787 

4.  When  the  grantor  seeks  to  establish  his  right  to  enter  for  a  breach  of  the  condi- 
tion subsequent,  he  assumes  the  burthen  of  proving  it,  though  it  consists  of  a  ne- 
gative; but  in  such  a  case  slight  proof  would  be  sufficient, p-tma  facie. — lb.  787 

ERROR,  WRIT  OF. 

1>  A  defendant  will  not  be  permitted,  in  an  appellate  court,  to  raise  a  question  of 
jurisdiction,  by  showing  a  fact,  by  affidavits,  when  the  same  matter  is  not  dis. 
closed  by  the  record. — Powers  v.  David 9 

3.  When  the  record  discloses  that  a  cause  has  been  in  court  for  three  years,  and 
has  once  been  continued  by  consent,  the  judgment  will  not  be  reversed,  although 
no  service  or  writ  appears  in  the  transcript,  and  although  the  apjicarance  of  the 
defendant's  attomies  is  on  their  motion  stricken  out.    The  proper  course,  if  there 
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was  no  Bervice  or  waiver,  was  for  the  defendant  to  explain  the  condition  of  the 
record,  by  affidavit,  and  ask  its  correction. — Etkridge  V.  Fuller 58 

3.  The  administrator  of  an  intestate,  against  whom  a  judgment  has  been  reco- 
vered, when  living,  is  the  proper  party  to  sue  oi^t  a  writ  of  error,  and  may  do 
80  on  application  to  the  clerk.  If  he  supersedes  the  judgment,  it  may  he  af- 
firmed  with   damages,  as  in  other  cases. — Headon  v.    Turner,  AdrrCr.  66 

4.  When  the  decree  of  a  chancellor  ascertains  and  settles  the  rights  of  the  parties 
in  litigation,  it  is  so  izx  final  as  to  sustain  a  writ  of  error,  although  the  chancel- 
lor may  refer  the  cause  to  a  master  to  ascertain  facts  for  an  account.  It  will  not 
vary  the  case  that  proceedings  were  afterwards  had,  and  new  parties  made  for  a 
purpose  not  affecting  the  merits,  but  relating  merely  to  the  account  to  be  taken. 
The  Bank  of  Mobile  v.  Hall 141 

5.  A  final  decree  which  will  bar  the  prosecution  of  a  writ  of  error,  after  three  yeara 
is  the  last  decree  made  in  the  cause. — lb 141 

€.  A  writ  of  error  can  be  prosecuted  by  him  only,  who  is  a  party  or  privy  to  the 
record,  or  injured  by  the  judgment ;  and  who  will  consequently  derive  advan- 
tage  from  its  reversal. —  The  heirs  and  distributees  of  Hill  v.  HiWs  £x'r»...166 

V.  Where  certain  persons  describing  themselves  as  sisters  and  brothers  of  the  de- 
ceased, bring  error  to  reverse  an  ex  parte  order,  admitting  the  supposed  will  of 
the  decedent,  to  probate,  it  cannot  be  intended  (in  the  absence  of  any  affirma- 
tion in  the  record,)  that  they  are  the  nearest  of  kin  in  interest,  and  the  writ  of 
error  will  be  dismissed. — /i..v. 166 

S.  A  Writ  of  error  will  not  lie,  from  an  order  of  court,  permitting  a  sheriff  to  amend 
his  return  to  a.  fieri  facias;  the  party  prejudiced  by  ^uch  order  has  a  remedy  by 
mandamus,  to  cause  it  to  be  vacated. — Kemp  ^  Buckey  v.  Porter 172 

9.  Where  the  defendant  goes  to  trial  witiiout  objecting  that  there  was  no  repli- 
cation  to  a  special  plea,  ho  cannot  be  allowed  to  make  the  objection  on  error. 
Hubbert  v.  Collier,    ^c. 269 

10.  It  cannot  be  objected,  on  error,  that  the  declaration  on  which  an  issue  was 
tried,    was    entitled   of  an    improper   term. — lb 269 

11.  After  a  verdict,  in  an  action  of  trespass,  the  defendant  cannot  object  to  the 
declaration,  that  it  alleges  tiie  trespass  to  have  been  committed  on  a  certain 
month,   without   particularizing  the  day. — lb 269 

12.  A  confession  of  judgment,  by  the  defendant,  of  part  of  the  plaintiff's  demand, 
and  a  continuance  of  the  residue,  on  his  motion,  is  a  consent  on  his  part,  to  a 
eeverance  of  the  claim,  and  it  cannot  afterwards  be  objected  by  him,  on  error, 
that  two  final  judgments  were  rendered  in  the  same  cause. — Henderson  v. 
Henry 361 

13.  As  it  is  a  matter  within  the  discretion  of  the  court  trying  a  cause,  to  grant 
or  refuse  a  new  trial,  the  refusal  to  grant  it,  on  the  ground  that  the  motion 
therefor,  was  not  made  in  due  time,  is  not  revisable  on  error. — Hilliard,  by 
next  friend,   v.  Carr  and  Ketchum 557 

14.  Although  a  court  may,  under  peculiar  circumstances,  suppress  a  deposition 
regularly  taken,  yet  the  refusal  to  do  so  is  the  exercise  of  a  discretion  which 
cannot  be  reviewed  on  error. — CuUum  v.  Smith  ^  Conklin 625 

15.  Where  it  appears  from  a  bill  of  exceptions  thai  the  plaintiff  fiilcd  to  make  out 
his  case,  an  appellate  court  will  not,  at  his  instance,  reverse  a  judgment  ren- 
dered against  him,  because  the  court  expressed  to  the  jury  an  incorrect  opinion 
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upon  the  law,  or  gave  an  erroneous  reason  for  a  correct  conclusion. — Shep. 
herd,tt  al.  v.  Nabors - 631 

16.  It  is  not  regular  for  a  defendant  in  error  t(<  docket  the  cause  upon  the  produc 
tion  of  the  certificate  and  citation,  and  thereupon  move  to  confess  error.  Un< 
til  the  record  is  filed  by  the  plaintiff  and  errors  arc  assigned,  the  ^defendant  baa 
no  other  rights  than  to  move  for  an  afBrniance. — Cherpin  v.  Tillotton.  638 

17.  Where  the  transcript  of  the  record  shows  a  consent  by  the  defendant,  endorsed 
on  the  writ,  to  waive  the  declaration,  and  that  the  endorsement  of  the  cause 
of  action  shall  be  used  in  place  of  it,  a  judgment  by  default  will  not  be  rerera. 
ed  because  this  consent  does  not  appear  from  the  record  to  have  been  proved 
to  the  court  below.  The  proper  course,  if  no  such  consent  was  given,  is  to 
apply  to  the  court  below  to  vacate  the  entry  of  consent  and  thus  make  the 
record  in  accordance  with  the   fact. — Humphrey's    Adm'r  v.   Thompson  649 

18.  Where  the  defendant  pleaded  several  pleas,  all  of  which  were  good,  and  the  ju- 
ry returned  a  general  verdict  in  his  favor,  the  plaintiff  cannot  object  on  errpr, 
that  the  court  refused  to  charge  the  jury,  that  if  they  foimd  for  the  defendant, 
they  should  state  to  which  of  the  pleas  their  finding  applied — Kirk,  et  al.  v, 
Suttle 680 

19.  A  writef  error  cannot  be  prosecuted  upon  the  settlement  of  an  insolvent  estate, 
until  a  final  decree  is  made,  but  any  creditor  who  may  conceive  himself  injur* 
ed  by  a  rejection  of  his  claim,  may,  by  certiorari  remove  the  record  into  the 
circuit  court,  and  have  the  question  re-considered ;  and  for  the  improper  ad. 
mission  of  a  claim,  the  remaining  creditors  may  also  seek  redress  in  the  same 
mode. — Cawthorne  v.    Weissinger 714 

20.  A  suit  was  instituted  by  A.  for  the  use  of  L.  &  L.,  partners,  and  judgment  ren< 
dered  for  the  defendant.  A.  and  one  of  the  beneficial  plaintiffs  died,  and  the 
surviving  partner  took  the  benefit  of  the  bankrupt  law,  after  which  a  writ  of 
error  was  prosecuted  upon  the  judgment  to  this  court.  Held,  that  the  writ 
of  error  must  "be  dismissed,  and  could  not  be  amended  under  the  statute  autho. 
rizing  the    amendment  of  writs   of  eTTOT.—Armstrong,  use,    ^c.  Adams  751 

SI.  Where  recognizors  are  bound  in  several  sums  in  one  recognizance,  and 
several  judgments  are  rendered  against  them,th';y  cannot  join  in  tbeprosecu« 
tion  of  a  writ  of  error;  but  where  a  joint  writ  is  sued  out  by  them,  it  may  be 
amended  under  the  act  of  1843  "to  authorize  the  amendment  of  writs  of  er. 
ror,"  by  striking  out  one  of  their  names,  and  then  it  will  remove  the  cause  as 
to  the  other.—Farr  &,  Simpson  v.  The  Stale 794 

23.  An  objection  to  the  revival  of  a  suit  in  the  name  of  an  administrator,  can  not  be 

made  in  this  court,  if  not  raised  in  the  court  below Patterson  ^  Hinson  v. 

Burnett,  Adm'r 844 

23.  The  reading  to  the  jury  of  an  affidavit  of  the  loss  of  an  instrument,  and  its  con- 
tents, will  not  prejudice  the  party  on  error,  though  irregular,  if  the  witness  gave 
oral  testimony  also  to  the  jury,  of  the  contents  of  the  paper  _./& 844 

24.  Where  a  declaration  contains  several  counts,  to  one  of  which  a  demurrer  is 
sustained,  and  on  the  others  issues  are  tried,  and  verdict  and  judgment  there, 
on  for  the  plaintiff;  if  the  demurrer  was  improperly  sustained,  the  judgment 
will  be  reversed  in  fo(o,  and  not  merely  as  to  the  count  adjudged  to  be  de. 
fectiTe.~.F0n^aine  & /^re«man,  use,  ^.  Lee't  AdnCr* .889 


MO  INDEX, 

EREOR,  WRIT  OF — continucd. 

See  Appeals  and  Certiorari,  2. 

See  Attachment,  5. 

See  Executors  and  Administrators,  15. 

See  Exceptions,  Bill  of,  1 . 

See  Forcible  Entry  and  Detainer,  2,  9,  10. 

See  Garnishee,  1. 

See  Orphans'  Court,  12. 

See  Pleadings,  6,  13. 

See  Statutes,  3, 4. 

See  Variance,  2. 

ESTATE,  LIMITATION  OF. 

1.  Where  a  testator,  after  specially  bequeathing  slaves  an)3  other  personal  pro- 
perty  to  his  daughters,  declared  his  meaning  to  be,  that  they  should  "inherit 
the  above  baquest,  and  if  no  lawful  heirs  of  their  bodies,  then  to  revert  to  the 
family  or  estate:"  Held,  that  the  limitation  was  wholly  indefinite,  reaching' 
to  the  remotest  descendants  of  the  first  takers,  and  being  uncontrolled  by  any 

thing  which  preceded  or  followed  it,  the  daughters  look  an  absolute  estate. 

Darden's  Adm'r,  et  al.  v  Burns'  Adm'r,  and  another 362 

2.  A  testator,  by  will,  directs  that  certain  persons  shall  have  full  power  and 
control  ever  the  property  described  in  the  will,  "to  be  used  and  managed  at 
their  discretion,  for  the  mutual  use,  benefit  and  interest  of  his  daughter,"  (she 
then  being  a  /erne  covert,)  "and  her  surviving  children:  and  as  they  come  of 
age  or  marry,  the  property  to  be  equally  divided  between  her  and  them."  This 
does  hot  invest  the  wife  with  a  separate  estate;  nor  is  the  interest  liable  to  sub- 
jection, by  a  suit  in  equity,  for  the  payment  of  a  promissory  note  executed  by 
her  together  with  her  husband.  Nor  can  the  husband's  interest  in  it  be  reach- 
ed in  a  suit,  where  the  allegations  of  the  bill  charge  the  estate  to  be  one  to  the 
separate  use  of  the  wik.— Inge,  et  al.  v.  Forrester 418 

ESTOPPEL. 

1.  A  sheriff  who  has  collected  money  upon  an  execution,  cannot  dispute  the  right 
of  the  plaintiff  to  the  money,  upon  the  ground  that  the  judgment  was  satisfied 
by  a  recovery  and  satisfaction  in  another  case,  founded  upon  the  same  cause  of 
action. — Hill,  et  als.  v.  Fitzpatrick,  Gov.  use.  Sec 314 

EVIDENCE. 

1.  A  former  judgment  is  a  bar  only  in  reference  to  the  subject  matter  of  the  suit, 
and  the  points  there  put  in  issue  and  determined.  When,  therefore,  it  is  pro- 
posed to  show,  by  the  record  of  a  judgment,  that  a  certain  matter  was  decid- 
ed, it  must  appear  from  the  record  that  such  matter  was  in  issue,  and  then  pa- 
rol  evidence  is  admissible  to  show,  that  the  matter,  was,  in  fact,  submitted  to 
the  jury.  If  the  matter  was  not  within  the  issue,  such  testimony  is  not  admis- 
sible, as  it  would  be,  in  effect,  to  contradict  the  record. — Davidson  ^  String- 
fellow  V.  Shipman,  et  als 27 

2.  Upon  the  trial  of  the  right  of  property,  the  issue  being,  that  the  property  le- 
vied on  was,  at  the  time  of  the  levy,  subject  to  ihe  satisfaction  of  the  execu,-. 
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tion — it  is  not  admissible  to  show,  by  parol,  that  the  invalidity  of  the  mortgage, 
under  which  the  claimant  deduced  his  title,  was  submitted  to  the  jury. — lb.  27 

3.  The  indorser  of  a  bill  of  exchange,  being  sued  on  his  indorsement,  pleaded  tltat 
the  bill  was  made  to  be  negotiated  to  the  plaintiff;  that  the  consideration  of  the 
defendant's  indorsement  was  the  previous  deposit,  by  the  drawer,  of  ten  bales  of 
cotton  in  the  warehouse  at  D ;  for  which,  at  the  time  of  the  negotiation  of  the 
bill,  he  gave  the  plaintiff  the  receipt  of,  or  order  upon,  the  ware-house  keep- 
er. Further,  that  the  cotton  was  of  the  value  of  one  thousand  dollars  ;  that  the 
plaintifFagreed  with  the  defendant  to  take  and  sell  th(j  same,  and  apply  the  pro- 
ceeds thereof  to  the  discharge  of  the  bill,  before  tlie  defendant  should  be  called 
on  to  discharge  any  part  of  it — All  which  the  plaintiiThas  failed  to  do  :  Held,  1 . 
It  cannot  be  assumed,  that  the  arrangement  between  the  p'taintiiF  and  drawer, 
was  not  in  writing.  2.  That  the  plea  would  tolerate  the  admission  of  evidence 
to  bar  the  action ;  though  it  might,  perhaps,  be  competent  for  the  plaintiff  to 
show  the  removal  or  destruction  of  the  cotton,  so  that  it  could  not  be  obtained.— 
Bank  of  the  State  of  Alabama  v.  Whitlow 135 

4.  Theprotestof  a  notary  public  is  admissible  evidence,  in  an  action  on  the  bill  of 
exchange  to  which  it  refers,  although  a  witness  may  testify  that  he  is  acquaint, 
ed  with  the  notary's  hand- writing,  and  does  not  believe  the  signature  to  the  pro- 
test was  written  with  his  hand. — lb 135 

5.  A  contract,  for  the  sale  of  a  horse,  which  is  not  reduced  to  writing,  but  for  the 
price  of  the  horse  a  note  is  given,  is  not  affected  by  the  rule  that  written  contracts 
cannot  be  explained  by  parol  evidence.  In  such  a  case  it  is  competent  to  prove 
by  parol  that  the  note  was  to  be  returned  if  the  horse  died. — Barlow  v.  Flem- 
ing  146 

6.  An  action  against  a  sheriff  for  failing  to  levy  process,  cannot  be  supported  by 
proof  that  the  money  had  been  collected  by  him. — Griffin  v.  Ganaway 148 

7.  If  ihc  purchaser  refuse  to  comply  with  the  terms  of  the  sale,  the  sheriff  may 
re-sell  the  land,  and  bring  an  action  in  his  own  name  against  the  original  pur. 
chaser,  if  the  land  sell  for  less  than  was  bid  at  the  first  sale,  for  the  breach 
of  his  contract--and  will  be  liable  for  the  amount  so  recovered  in  his  official  ca 
pacity,  to  those  cnlillcd  to  the  proceeds. — Robinson  v.  Garth. 204 

8.  In  an  action  brought  by  Ihc  sheriff,  after  a  re-sale,  the  memorandum  of  the  ori. 
ginal  sale  made  by  himself,  will  not  be  competent  evidence  to  establish  the 
fact  that  such  sale  was  made. — lb 204 

9.  Where  a  witness  (whose  deposition  was  taken.)  stated  that  he  attended  a  ne- 
gro, as  a  physician,  whom  the  declaration  alleged  had  been  falsely  warranted 
sound,  upon  a  sale  by  the  defendant  te  the  plaintiff — Held,  that  the  evidenr>.o 
of  professional  character  was  sufficient  to  authorise  the  admission  of  the  evi- 
dence ;  and  if  this  fact  was  controverted,  the  opposing  proof  should  bo  address, 
ed  to  the  jury- — Washington  y.  Cole Sil2 

10.  In  an  action  for  the  recovery  of  land,  purchased  under  &  fieri  facias,  against 
the  defendant  in  execution,  it  is  not  allowable  for  the  latter  to  impeach  the 
deed  by  showing  an  irregularity  in  tiie  sale  and  protncding  preparatory 
thereto;  and  the  purchaser's  knowledge  of  the  manner  in  which  the  levy  and 
sale  were  made,  will  not  authorize  the  application  of  a  different  rule. — Huhbtrt^ 
and  another,  y.  MeCollum .331 
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11.  Land  was  levied  on  under  an  execution  issued  by  a  justice  of  the  peace,  and  an 
order  made  by  the  Circuit  court  directing  its  sale  ;  the  costs,  up  to  the  time  the 
papers  were  returned  to  court,  were  $3  81-100,  and  the  entire  costs  are  stated 
in  the  venditioni  exponas,  a.i  $13  81-100.  The  order  of  court  is,  that  the  sberiiF 
"  be  commanded  to  sell,  &.c.,"  and  the  terms  of  the  venditioni  exponas  are, 
that  he  is  "  commanded  to  cause  to  be  made  of  the  lands,  &c.: "  Held,  1 .  That 
the  inference  is,  that  the  costs  were  increased  by  the  action  of  the  Circuit  coiut. 
2.  That  the  legal  effect  of  the  terms  employed  in  the  order  and  venditioni  ex. 
ponas  is  identical ;  consequently,  there  was  no  variance  between  them. — Allen 
v.Best 234 

12.  When  a  bond  is  alleged  to  have  been  delivered  as  an  escrow,  and  the  evi- 
dence has  no  tendency  to  show  that  the  condition  of  the  delivery  was  commu. 
nicated  or  known  to  the  person  to  whom  the  delivery  is  made,  the  evidence  may 
be  rejected. — Price,  et  al.  v.  Cloud 249 

13.  In  such  an  action  it  is  not  necessary  to  produce  the  judgment  on  which  the  ex- 
ecution  issued,  its  recital  in  the  execution  is  prima  facie  evidence  of  the  fact 
against  the  sheriff. — Hill,  et  als.  v.  Fitzpatrick,  Governor,  use,  ^c 314 

14.  To  let  in  secondary  evidence  of  the  contents  of  an  execution,  it  is  not  necessary 
that  a  search  should  be  made  for  it  in  the  clerk's  office,  by  the  clerk  ;  a  search 
by  any  one  who  has  access  to  the  office  will  be  sufficient,  especially  in  a  case 
where  slight  evidence  of  the  loss  of  the  paper  would  be  sufficient. — lb 314 

15.  The  recital  in  an  execution  that  it  has  been  issued  on  a  judgment  affirmed  by 
the  Supreme  court,  and  that  ten  per  cent,  damages  is  to  be  made  thereon,  is  e- 
vidence  against  the  sheriff  of  the  fact,  without  producing  the  record  of  the  af- 
firmed judgment. — lb 314 

16.  When  evidence  is  offered,  which  is  seemingly  irrelevant  to  the  matter  in  issue, 
it  is  the  duty  of  the  party  offering  it,  to  show  how  it  can  be  made  relevant  by 
connecting  it  with  other  facts  and  circumstances  already  in  evidence,  or  intend- 
ed to  be  offered,  and  if  there  is  no  such  offer  to  show  its  relevancy,  the  court 
may  lawfully  reject  it. — Crenshaw  v.  Davenport  and  Wife 390 

17.  An  admission  by  the  defendant,  upon  the  presentation  of  an  account  to  him 
that  part  of  the  account  is  correct,  but  without  stating  what  part,  and  neither 
admitting  nor  denying  the  residue,  cannot  be  construed  into  an  admission  that 
the  entire  account  is  just;  and  is  of  no  value  for  the  part  admitted,  from  its  un- 
certainty. — Watson  v.  Byers 393 

18.  A  bill  of  sale  was  made  by  C.  (the  defendant  in  execution,)  to  B.,  (one  of  the 
claimants,)  to  the  negro  woman  in  question,  who  was  at  that  time  concealed 
with  three  other  slaves  of  C  .  in  a  aeunty  remote  from  that  where  the  transac- 
tion took  place,  (whither  he  had  removed  them,)  and  was  shortly  thereafter  de- 
livered to  B.  at  the  place  of  her  concealment.  B.  then  returned  in  company 
with  C's  agent,  and  another  person,  to  the  county  in  which  himself  and  his  ven- 
dor resided — the  other  slaves,  under  the  exclusive  control  of  C's  agent,  accom- 
panying  them.  The  woman  purchased  by  B.  was  levied  on  by  fi.  fa.  against 
C's  estate,  and  claimed  by  B.  S.  &  Co.  On  the  trial  before  the  jury,  the  plain- 
tiff in  execution  asked  a  witness,  what  disposition  was  made  of  the  slaves  that 
were  brought  back  and  not  levied  on,  and  where  they  were  when  he  last  saw 
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them ;  but  upon  the  claimant's  objecting  to  the  question,  the  court  adjudged  the 
same  to  be  inadmissible,  and  decided  that  it  should  not  be  answered :  Held, 
that  the  question  was  prima  facit  irrelevant,  and  to  have  made  a  direct  answer 
to  it  evidence,  the  plaintiffs  should  have  stated  the  object  of  the  inquiry,  and 
how  he  intended  to  affect  thereby  the  claimant's  title  to  the  slave  in  question. — 
Tuggle  V,  Barclay,  Stinnett  ^  Co 407 

19.  When  the  plaintiffs  claim  title  to  land  as  the  brother  and  descendants  of  a 
brother  of  the  person  last  seized,  it  is  not  necessary  to  prove  that  the  brothers 
were  begotten  in  lawful  wedlock:  it  is  sufficient  to  show  that  they  were  the  lawful 
brothers  and  legal  heirs  of  the  deceased. — Bonner  v.  Greenlee* a  heirt 411 

20.  The  admission  of  a  party  against  whom  secondary  evidence  of  the  contents 
of  a  written  instrument  is  offered  to  be  given,  that  the  instrument  is  lost,  will 
be  sufficient  to  let  in  the  inferior  proof. — Cooper  v.  Maddan 431 

21.  A  party,  to  whom  a  chose  in  action  is  due  by  parol  only,  cannot  be  ^  witness 
against  the  defendant,  although  the  Euit  is  for  the  use  of  another,  and  all  his  in- 
terest  in  it  is  extinguished. — Goodwin,  use  of  Hale,  ^c.  v.  Harrison 438 

22.  When  suit  is  brought  on  a  promissory  note,  in  the  niime  of  the  payee,  for 
the  use  of  another,  and  is  produced  in  evidence  at  the  trial,  it  ought  not  to  be 
excluded,  although  it  appears,  from  an  endorsement  upon  it,  to  have  been  as> 
signed  to  one  not  connected  with  the  suit;  the  legal  presumption  in  such  a  case 
is  that  the  note  has  been  returned  by  the  assignee  to  his  assignor. — Hemdon, 
use  of  Woodward,  v.  Taylor 461 

23.  Evidence  is  admissible  to  show  when  in  fact  an  execution  issued,  either  by 
proving  that  the  clerk  made  a  mistake  in  the  teste  of  the  writ,  or  that  it  haB 
subsequently  been  altered. — Harrellv.  Martin,  Pleasants  ^  Co 587 

21.  Where  the  question  is,  whether  slaves  were  sold  absolutely,  or  delivered  as  a 
pledge  upon  a  promise  that  when  the  sum  intended  to  be  secured  was  paidi 
the  person  receiving  them  would  settle  them  upon  the  debtor's  wife,  the  dif. 
fcrence  between  the  debt  and  the  value  of  the  slaves,  the  failure  to  deny  the 
right  to  redeem  when  the  debt  was  tendered,  and  the  declaration  of  the  creditor 
made  conteo^poraneously  with  the  reception  of  the  slaves,  that  he  had  bought 
them  for  the  wife,  are  strong  circumstances  to  show  that  they  were  not  pur. 
chased  unconditionally. — Sledge's  adm'rs,  et  al.y.  Clapton 589 

25.  The  loss  of  a  private  paper  is  sufficiently  shown  so  as  to  admit  secondary  evi- 
dence  of  its  contents,  by  proof  that  it  could  not  be  found  where  it  was  last  seen, 
or  amongst  the  papers  of  those  persons  to  whom  it  would  most  probably  be  in> 
trusted.— 76 589 

26.  The  rescission  of  a  contract,  under  seal,  cannot  be  given  in  evidence  under 
the  plea  of  accord  and  satisfaction,  nor  can  the  acceptance  of  rent  from  another 
as  tenant,  avoid  a  lease,  unless  the  fact  be  pleaded  specially. — Barelli  ^  MoT' 
tin  V.  O'Conner 617 

27.  The  defendant  was  arrested  on  a  bail  writ  at  the  suit  of  W.  and  escaped  from 
the  custody  of  the  Sheriff;  afterwards  W.  sued  out  an  ancillary  attachment, 
which  was  levied  on  the  same  property  that  had  been  previously  seized  under 
an  original  allachment  issued  at  the  suit  uf  the  plaintiff  against  the  defend- 
«nt :    Held,  that  the  liabiUty  of  the  Sheriff  to  W.  for  the  escape,  did  not 
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disqualify  him  as  a  witness  at  the  instance  of  the  defendant,  on  the  trial  of 
the  cause  commenced  by  attachment,  by  the  plaintiff;  that  the  objection  to 
the  witness  went  only  to  his  credit. — Massey  v.  Rogan. 647 

28.  Heirs  or  distributees  are  not  competent  witnesses  for  the  executor  or  adminis. 
trator  to  cstablisli  a  claim  in  favor  of  the  estate,  although  they  execute  releases 
of  all  their  interest  in  the  demand  in  suit. — Williams''  ex'rs  v.  Temple,  adm^r.  656 

29.  A  witness  cannot  be  excluded  by  proving  his  confessions  of  an  interest  in 
the  suit. — Bates  v.  Ryland 668 

30.  In  an  action  against  the  sheriiF,  for  levying  an  execution  on  property  which 
belonged  to  a  third  person,  C.  was  offered  as  a  witness  for  the  defendant,  who 
stated  that  he  was  a  stockholder  in  a  banking  compemy;  that  N.  it  was  proved, 
was  the  reputed  agent  of  the  company,  and  had  given  an  indemnifying  bond  to 
save  the  sheriff  harmless  for  levying  on  and  selling  the  property  in  question:  Held, 
that  the  proof  of  N.'s  agency  was  insufficient  as  applied  to  the  present  case, 
and  that  C.  was  a  competent  witness  for  the  defendant.— Xir A:  et  al  v.  Suttle,  679 

31.  In  a  prosecution  by  the  State  against  a  husband  for  an  assault  and  battery  on 
his  wife,  the  wife  is  a  competent  witness  for  the  husband  to  disprove  the  charge. 
— The  V.  State  Neill 685 

32.  Upon  a  suit  on  a  note  payahje  on  demand,  at  a  particular  place,  it  is  not  nc 
cessary  that  the  plaintiff  should  prove  a  demand  at  the  place  before  suit  brought. 
It  is  matter  of  defence  for  the  defendant,  if  he  was  ready  at  the  place,  to  pay. — 
Montgomery  \.  Elliatt,use,  Sec 701 

33.  Although  the  copy  of  a  record  is  evidence,  yet  if  the  original  is  produced  it  is 
alse  admissible,  and  may  be  used  instead  of  a  copy Carwile  v.  House.  710 

34.  A  co-maker  of  a  promissory  note  is  a  competent  witness  to  prove  a  present, 
ment  of  the  note  to  the  executor  of  a  joint  maker  of  the  nole.— Caw thorne  v. 
Weisinger 714 

35.  In  an  action  for  wrongfully  and  maliciously  suing  out  an  attachment  against 
the  plaintiff's  estate,  it  is  not  allowable  for  him  to  prove,  that  by  common  repu- 
tation in  the  neighborhood  in  which  the  defendant  and  himself  resided,  it 
was  supposed  that  he  had  gone  to  an  adjacent  State  on  a  visit  of  business  or 
pleasure.— Pi7is  v.  Borroughs. 733 

36.  What  a  party  said  upon  leaving  home,  or  immediately  previous  thereto,  is  ad- 
missible evidence  in  his  favor  as  a  part  of  the  res  gesta,  on  the  trial  of  an  action 
for  wrongfully  and  maliciously  suing  out  an  attachment  against  him  in  his 
absence lb 733 

37.  The  opinion  of  one  of  the  commissioners  appointed  by  an  act  of  incorporation  to 
receive  subscriptions  for  stock,  that  a  subscriber  might  forfeit  his  stock  by  failing 
to  pay  an  assessment  thereon,  can  have  no  influence  upon  the  liability  of  the  lat- 
ter; and  in  an  action  brought  for  the  recovery  of  an  assessment,  is  irrelevant  tes- 
timony.— Hall  V.  Selma  and  Tennessee  Railroad  Company 741 

38.  The  act  of  1819,  makes  the  "  borrower  or  party"  to  a  usurious  contract,  a 
competent  witness  to  prove  the  usury;  but  this  statute  cannot  be  so  construed, 
as  to  authorise  the  indorser  or  surety  of  the  "  borrower  or  party,"  when  sued, 
to  be  a  witness  to  prove  the  fact,  so  as  to  defeat  a  recovery  against  him. — 
Paul  y.  Meek 753 

39. "  The  borrower  or  party"  being  competent  to  prove  the  transaction  illegal  for 
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usury,  titc  particular  jaet»  to  which  he   ra»y  tecliTy,  citfinul    be  defit.cd  wiili 
prccinion,  but  nuisl  dept-nd,  to  a  ercai  Piuvii,  upon  ibu  ch"*'  itself.  .-Ih       753 

40.  Tiicslatutc,  allowing  the  plaiiUifT's  oath  as,c\'idenccin  all  sat»  on  accounts  (or 
sums  not  exceeding  one  hundred  doliirs,  applies  to  a  dciqand  for  fifty  dollars 
ducon  a  horse  p\v;ip. — Cave,  use  of  Wallace,  v.  Burns.  ..^ >.-• 'fcO 

41.  A  jodgrnent  on  a  note  executed  by  the  dcfcndcnt  and  tlu- plaintiff",  as  (he  joint 
sureties  of  a  third  person,  is  proper  evidence  umier  » .jiJca  of  set-off,  as  laying  the 
foundation  to  prove  the  payment  of  money  at  the  plaintiff's  instance. — lb.  780 

42.  When  the  record  does  not  disclose  the  fact,  parol  evidence  is  admissible  to  show 
that  a  judgment  against  the  defendant  is  founded  on  a  note  to  which  he  and 
the  plaintiff  were  sureties  for  another,  the  pica  being  set-off,  and  the  attempt 
made  to  show  money  paid  at  the  pbintiff's  iiisLancc. — lb 780 

43.  When  the  plaintiff  and  defendant  are  the  only  witucsscs  in  an  action  upon  an 
account  fora  sum  not  exceeding  one  hundred  dollars,  under  Ujc  statute  of  lb39, 
the  denial  by  the  defendant,  on  oath,  of  the  facts  sworn  to  .by  the  plaintiff,  de- 
prives the  testimony  of  the  latterof  all  force  wliatever. — r Anderson  v.  Collins.  783 

44.  P.  e.xchaiiged  two  fciiiaic  slaves  wi:h  R.  for  a  negro  tnan,  and  gave  liim  a  re- 
ceipt  acknowledging  to  have  reci-ived  from  liun  §850  for  ilio  two  Hlaves, 
which  lie  warranlrd  to  he  found,  AftcrwurdH,  U.  insisting  ijiut  ono  ul  )hc 
slave.''  was  unsound,  offered  to  rescind  the  contracl,  which  P  agreed  lo  if  R. 
would  receive  back  the  negro  man,  which  he  refused, and  dc-niaiided  the  §850. 
R.  having  brought  an  action  against  P.  on  the  warranty, — Held  I.  That  the 
receipt  wa.s  open  to  explanation  by  parol  proof  .<hu<\-ing  what  ibe  contract  real, 
ly  was.  2.  Tliat  P.  had  (he  right  to  return  the  rlave  he  had  received,  when- 
the  rei>cission  was  demanded,  and  that  upon  his  failure  to  do  so,  the  measure  of 
damages  would  be  tJie  value  of  the  slave  ut  the  time  he  received  him,  unless  at 
the  lime  of  the  exchange  the  parties  estimated  his  value.  3.  It  wusnoine. 
cessary  to  a  rescision  that  the  plaintiff  should- offer  to  return  the  bill  of  sale. — 
Pettusv.  Roberts 8U 

45.  The  admission  of  one  person  that  another  was  his  partner,  is  not  eridcnce  to 
establish  the  existence  df  a  partnership,  and  the  fact  that  the  party  making  the 
admission  is  not  sued  in  the  same  action,  or  is  dead,  can  have  no  influence  upon 
the  admissibility  of  the  evidence:  the  representative  of  a  deceased  partner  are 
made  liable  at  law,  if  the  sur\-ivors  are  insolvent. — ThorjUon  v.  Kerr  ^Uope.  623 

46.  A  recovery  in  an  action  against  the  sheriff  for  a  false  return,  is  no  evidence  to 
fix  the  liability  uf  his  sureties,  when  tlicy  arc  sued  upon  hiftofficial  l>ond  — 
Lucas  V.  The  Goternor^for  the  use  of  Harper 826 

47.  A  bund  exe^^uled  by  the  name  of  Jas.  W.  will  be  admitted  under  a  declara- 
tion which  stales  the  obligor's  name  to  be  James  W.  ;  the  latter  will  be  in- 
tended to  be  the  true  name,  and  the  forrm  ra  mere  contraction  of  il....Robbing, 
etal.  V.  The  Governor  of  Alabama,  use  of,  &,r. '.'. 839 

46.  The  reading  to  the  jury  of  an  affidavit  of  the  loss  of  an  instrument,  and  its  con. 

tents,  will  not  prejudice  the  party  on  error,  though  irregular,  if  the  witncre  gave 

oral  testimony  also  to  the  jury,  of  the  contents  of  the  paper-. — Patterson  ^  Hin. 

aonv.  Burnett,  adm'r ..„ 844 

49.  Whether  an  entry  upon  an  execution  docket  be  evidence  or  not,  per  se,  the 

testimony  of  the  clerk  or  his  deputy,  that  it  was  genuine,  and  that  he  had  no 

119 
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doubt  but  it  correctly  stated  the  day  when  an  execution  was  returned,  made  it 
admissible. — Hartley,  use,&c.v.  Chandler,  ct  al 857 

50.  One  joinl  maker  of  a  promissory  note  cannot  be  called  as  a  witness  for  the  o- 
ther  with  whom  he  issued,  although  he  makes  no  defence  (o  the  suit;  for  a 
verdict  in  favor  of  his  co-defendant,  would  operale  a  discontinuance  of  the  ac- 

tion,  and  even  vacate  the  judgment  if  one  had  been  rendered  against  him 

Turner,  eial.  v.  Lazarus 875 

51.  Evidence  of  what  was  said  in  certain  conversations  between  a  defendant  in 
execution  and  one  who  afterwards,  during  the  same  day,  purchased  a  slave 
eold  by  the  sheriff,  is  admissible,  when  the  object  is  to  show  that  the  purchase 
wag  made  on  account  of  the  defendant.— I>oitv(7naK  v.  Frow  &  Ferguson.^l'd 

52i  An  account  filed  against  an  insolvent  estate,  is  not,  under  the  statute,  previous 
to  the  passage  of  the  act  of  1843,  sufficiently  proved,  by  an  affidavit  of  its  cor. 
rcctness,  made  at  the  time  it  is  filed,  bufif  objected  to,  it  must  be  proved  ac- 
cording to  the  course  of  the  common  law. — Asketo  v.    Weissinger,  ex'r.     907 

63.  When  copies  of  a  libel  are  offered  in  evidence,  instead  of  the  original,  which 
are  slated  in  the  record  to  be  substintial  copies  of  the  original,  if  the  copies 
are  not  set  out  in  the  record,  this  court  will  presume,  after  verdict,  ihatthe  va. 
riance  between  the  copies  and  the  original,  was  immaterial —Weir  v.  Host 
and  Wife. - 882 

See  Entry,  4. 

See  Pleadings,  8. 

EXCEPTIONS,  BILL  OF. 

1.  The  bill  of  exceptions  is  prepared  by  the  party  excepting,  and  need  only  state 
80  much  of  the  case  as  is  necessary  to  show  error;  therefore,  when  error  is 
shown,  a  reversal  will  not  be  withheld,  because  in  another  aspect  of  the  case, 
the  error  complained  of  would  be  immaterial. —iSeaice/i  v.  Henry 226 

2.  Where  it  appears  from  a  bill  of  exceptions  that  the  plaintiff  failed  to  make  out 
his  case,  an  appellate  court  will  not,  al  his  instance,  reverse  a  judgment  ren- 
dered against  him,  because  the  court  e.tpressed  to  the  jury  an  incorrect  opin- 
ion upon   the  law,  or  gave  an  erroneous  reafon    for  a  correct  conclusion. 

Shephertl,  et  al.  Nabers 631 

3.  A  scroll  around  the  word  seal,  opposite  to  the  signature  of  the  judge  who  signs 
the  bill  of  exceptions,  is  a  sufficient  seal — Kenan  v.  Starke  and  Moore 773 

4.  A  bill  of  exceptions  must  always  beiaken  most  strongly  against  the  parly  ex- 
cepting ;  and  where  it  slates  fads  which  show  that  a  person  had  a  considera- 
ble length  of  time,  previously  become  the  purchaser  of  land,  and  bis  right  to 
occupy  it  was  during  all  that  time  undisputed,  it  will  be  intended  against  the 
party  excepting  and  in  favor  of  his  adversary,  that  the  purchaser  waa  in  pos- 
session.—iJlaZiory  V.  Stodder 801 

5.  A  bill  of  exceptions  may  be  suppressed,  when  it  is  shown  that  it  was  fraudu- 
lently or  surreptitiously  obtained;  but  the  Supreme  Court  cannot  try  the  facts 
and  determine  what  was  the  point  reserved  at  the  trial,  nor  can  any  admission 
made  bv  the  judge  afterwards,  affect  the  validity  of  the  bill... IVeir  v.  Hoss 

and    Wife 881 

EXECUTION,  WRIT  OF. 

1.  If  an  execution  be  issued  in  the  lifetime  of  the  defendant  the  lien  maybe  con- 
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tinucd  after  his  death  by  ap  alias  or  pUtriea.  Bot  if  there  be  a  chasm  by  the 
lapse  of  a  temi,  an  alias  cunnot  issue,  but  the  judgment  must  be  revived  by  acire 
facias  against  the  personal  representative Boyd,  Adtn'r,  v.  Dennit 55 

2.  The  section  of  the  act  of  1807,  *' concerning  executions,  &c.,"  which  inhibits 
the  removal  of  goods  and  chattels,  levied  on  by  execution,  from  any  messuage, 
lands,  &c.,  leased,  &.c.,  until  the  payment  of  the  money  due  for  rent  of  the  pre- 
mises, only  gives  a  lien  for  the  rent  due  at  the  time  of  the  levy,  and  not  for 
what  is  then  accruing,  and  to  become  due  at  some  future  period. — Whidden  v. 
Toulmin ; 104 

3.  Wlir.rc  the  sheriff  levies  process  on  goods  of  a  tenant  in  a  house  leased  to  him, 
he  is  not  liable  to  the  landlord  for  its  use  and  occupation,  if  the  possession  has 
not  been  demanded,  and  In-  iiurcly  retains  the  key,  using  the  house  for  the  safe, 
keeping  of  the  goods  continuing  during  all  the  time  of  the  she- 
riff's occupancy. — lb  104 

4.  A  bond  of  indemnity,  given  by  the  defendants  to  an  execution,  to  the  sheriff,  to 
save  him  harmless  against  the  consequences  of  levying  on  and  selling  the  proper- 
ty of  a  stranger  to  the  judgment,  lor  its  satisfaction,  is  illegal,  and  void,  and  no 
action  can  be  mantained  by  the  sheriff  upon  it. — Prewitt  v.  Garrett 128 

5.  If  the  purchaser  refuse  to  comply  with  the  terms  of  the  sale,  the  sheriff  may 
re-scll  the  land,  and  bring  an  action  in  his  own  name  against  the  original  pur- 
chaser, if  the  land  sell  for  less  tiian  was  bid  at  the  first  sale,  for  the  breach 
of  his  contract—and  will  be  liable  for  the  amount  so  recovered  in  his  official  ca 
pacity,to  those  entitled  to  the  proceeds. — Robinson  v.  Garth .204 

6.  In  an  action  for  the  recovery  of  land,  purchased  under  a  Jieri  facias,  against 
the  defendant  in  execution,  it  is  not  allowable  for  the  latter  to  impeach  the 
deed  by  showing  an  irregularity  in  the  sale  and  proceeding  preparatory  there- 
to; and  the  purchaser's  knowledge  of  the  manner  in  which  the  levy  and  sale 
were  made,  will  not  authorise  the  application  of  a  different  lulc.—Hubbert 
and  another,  v.  McCollum 221 

7.  The  irregular  execution  of  a  fiiri  facias  may  be  corrected,  or  avoided  by  a 
seasonable  application  to  the  court  from  which  it  issued.- -/& 221 

8.  Land  was  levied  on  under  an  execution  issued  by  a  justice  of  the  peace,  and  an 
order  made  by  the  Circuit  court  directing  its  sale  ;  the  costs,  up  to  the  time  the 
papers  were  returned  to  court,  were  §3  81-100,  and  the  entire  costs  arc  stated 
in  the  centf  t/ibni  exponas, aX^lZ  81-100.  The  order  of  court  is,  that  the  sheriff 
"  be  commanded  to  sell,  «fcc.,"  and  the  tennsof  the  venditioni  exponas  are, 
that  he  is  "  commanded  to  cause  to  be  made  of  the  lands,  &c.: "  Held,  1.  That 
the  inference  is,  that  the  costs  were  increased  by  the  action  of  the  Circuit  court. 
2.  That  the  legal  effect  of  the  terms  employed  in  the  order  and  venditioni  ex- 
ponas is  identical ;  consequently,  there  was  no  variance  between  them. — Allen 
v.Best 234 

9.  Quere?  will  a  purchaser  at  a  sheriff's  sale  be  affected  by  a  variamce  between  the 

venditioni  exponas,  and  the  order-under  which  it  issued,  if  the  writ  is  not  void, 
lb ;..; .-;.: 234 

10.  The  return  of  satisfaction  upon  an  execution,  without  any  date  or  evidence 
in  connexion  with  it,  refers  to  the  return  day  of  the  execution. — Price,  et  al. 
V.  Cloud 249 
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11.  An  alias  pluries  fi.  fa.  is  sufficiently  described  as  an  "execution." — Hill, 
et  als.  V.  Fitzpatrick,  Gov.  use,  ^c 311 

12.  Evidence  is  admissible  to  show  when  in  fact  an  execution  issued,  either  by 
proving  that  the  clerk  made  a  mistake  in  the  teste  of  the  writ,  or  that  it  has 
subsequently  been  altered. — Harrcllv.  Martin,  Pleasants  ^-  Co 587 

13.  A  writ  of  fieri  facias  does  not  become  a  record  of  the  court  until  it  has  been 
returned  by  the  sheriff.  -76 587 

14.  Where  a  shcriffjus'ifics  the  seizure  of  property  under  a  wnlof  fieri  facias,  he 
need  not  allegcihat  a  judgment  was  rendered  in  the  casein  which  the  execu- 
tion issued;  tiic  production  of  the  judgment  may  become  necessary,  where 

the  plaintiff  proves  that  his  title  is  paramount  to  the  lien  of  the  execution 

Shepherd,  et  al.  v.  Nabors 631 

15'  Where  a  defendant,  against  whoss  estate  a  writ  oi  fieri  facias  is  sued  out, 
dies  after  the  same  has  been  injoined,  his  lands  are  not  subject  to  levy  and 
sale  under  an  execution  issued  after  his  death,  upon  the  dissolution  of  the  in- 
junction. The  act  of  1835  "to  authorise  the  issuing  of  executions  in  certain 
cases,  and  for  other  purposes,"  docs  not  apply  to  such  a  case. — Abercrombie  v. 
Hall 657 

16.  A  surety,  after  paying  the  amount  of  the  execution  issued  against,  the  prin- 
cipal and  other  sureties,  as  well  as  himself,  is  not  entitled  to  have  the  execu- 
tion kept  alive  for  his  own  benefit,  either  against  the  principal  or  co  sureties. 
Morrison,  Givhan,  et  al.  v.  Marvin 797 

See  Frauds,  Statute  of,  2,  3. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  administrator,  de  bonis  non,  cannot  cause  his  predecessor  and  sureties  to 
be  sued  upon  ihe  administration  bond  executed  by  them,  where  no  judgment 
or  decree  has  been  obtained  against  the  principal  therein,  for  the  breach  of  his 
(\n\j  atsadm'tnisUaior.— Judge  of  Bent'inCounfyCourf,vse,  ^c  v.Pnce,et  al36 

2.  The  administrator  of  an  intestate,  against  whom  ajuHgment  has  been  reco- 
vered, when  living,  is  the  proper  party  to  sue  out  a  writ  of  error,  and  may  do 
soon  application  to  the  clerk.  If  he  supersedes  the  judgment,  it  may  be  af- 
firmed with   damages,  as   in   other  cases... /frarfoft  v.  Turner,  Adm'r.-'-'66 

3.  Wliere  an  administrator  makes  a  warranty  of  the  soundness  of  personal  pro- 
perty belonging  to  his  inleslale's  estate,  which  he  sells  under  an  order  of  court, 
he  18  chargeable  (or  a  breach  in  his  representative  character.— CrarfdocA:  v. 
StewarVs  Adrn'r 77 

4.  A  citation  to  an  administratrix,  which  calls  her  "  to  make  a  showing  of  how 
and  in  what  manner  she  has  administered  and  disposed  of  the  estate  of  thede- 

ceasiid,  will  not  authorize  Ihe  judge  of  the  county  court,  on  her  failing  to  ap. 
pear,  to  make  a  final  set!  lement  oU\\e  zs\?y\c-Blackwell,  Ad' x  v.  Vastbinder  218 

5.  The  assets  which  come  to  the  hands  of  an  administrator,  pass  to  his  successor 
if  he  die,  resigns,  or  is  removed  before  he  administers  them.— Jffn^  and  Clarke 
•V.  Griffin,  vse,  <J-c 387 

6.  The  purchaser  of  property  at  an  administrator's  sale,  when  he  has  received 
the  property,  cannot,  in  an  action  for  the  purchase  mimey,  require  the  plain, 
tifflo  prove  the  regularity  of  the  sale,  and  is  estopped  from  showing  its  ille- 
gality,  BO  long  as  he  retains  the  property  purchased.— Hariin  v.  Levi 399 
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1'  When  an  adtninist rater  has  sold  propertr  of '.  c,  and  baa  not  recaivcd 
ibe  price,  if  he  isnflcrwards  removed  Irom  llit  adiiiiiiibiraiiuri,  he  can  main, 
tain  DO  action  against  the  purchaser.  Titc  right  of  action  is  gone  with  the 
administration,  and  |>:is8es  t«tlie  new  administrator.-  -lb 399 

8.  A  promisee  by  an  administratrix,  to  pay  a  debi  dne  by  her  intestate,  is  not  bind- 
ing on  her  individtmlly,  ullhoogii  it  be  in  writmg,  there  being  no  new  conside- 
ration for  the  promise. — Heeler  v.  Wesson ,. 415 

9'  The  bond  required  to  be  executed  npon  the  prosecution  of  an  appeal  from  a 
judgment  rendered  by  a  justice  of  tha  peace,  is,  only  a  means  provided  by  sta- 
tute for  the  continuance  of  the  litigation  in  the  appcllaie  court,  and  does  not 
impose  upon  the  sureties  an  obligation  other  and  greater  tiian  that  to  which 
the  appellant  is  liable:  consequently,  where  one  sued  as  administratrix,  appeals, 
she  may  plead  ih.it  the  estate  she  represents  has  been  declared  and  adjudged 
insolvent,  and  if  her  plea  is  sustained,  no  judgment  can  be  rendered  against 
her  sureties  on  the  appeal  bonti.—Lniisford,  use,  &.c   v.  BaaJiins'  Adin'x,  512 

10.  The  defendant,  an  administratrix,  pltadcd,  that  the  estate  of  her  imestate 
was  declared  and  adjudurtd  insolvent,  the  jury  found  the  plea  to  be  true,  as- 
sessed the  plainiifT's  damauc?,  and  judgment  was  rendered  that  the  suit  abate 
and  be  referred  U  the  orphans'  eour!:  Held,  that  although  the  act  of  1843  re. 
quired,  that  (he  judgment  in  such  case  should  be  that  the  plaintiff  is  entitled 
to  the  sum  found  due  him,  but  no  execution  shall  issue  and  the  judgment  be 
certified  the  proper  orphans'  court,  yet  the  defect  was  a  mere  clerical  misprison, 
amendable  at  the  costs  of  the  plaintiff  in  error. — Jb 512 

11.  In  an  acticn  against  an  administrator,  it  is  not  allowable  to  drclarc  in  one 
count  upon  a  demand  for  which  he  is  liable  individually,  and  in  another  for  a 
debt  due  the  estate  he  represents;  such  a  declaration  would  be  objectionable  on 
general  demurrer  for  a  misjoinder  of  coatMs.—Jefford's  Adm'r  v.  Ringgold 
&-   Co. 544 

12.  An  executor  or  administrator  may  ratify  the  contract  of  his  intestate  made 
during  his  infancy,  although  the  inteslule  died  before  he  attained  his  majority; 
and  such  ratification  will  be  obligatory,  though  it  was  verbally  made,  without 
any  new  consideration.— 76 • 544 

13.  An  executor,  by  appearing  and  submitting  to  account,  waives  all  objection  to 
ihecilalion. —  7'/ie  L'zecu<or«o/  Sanhey  v.  The  Heirs  of  Sankey 607 

14.  The  decree,  in  such  a  case,  musi  be  in  favor  of  the  administrator,  and  it 
would  be  error  in  the  court  to  make  disL'-ihuiion  thereof  among  the  distributees 
of  the  deceased  wife.  Such  distribution  could  only  be  made  in  a  proceeding 
between  the  distributees  and  the  administrator.— 76 G07 

15.  The  act  whict>  requires  notice  to  be  published,  &.c.  when  an  executor's  ac- 
count  will  be  reported  for  allowance  by  the  judge  of  the  oriphans'  court,  is  for 
the  benefit  of  creditors,  &.C.,  and  a.i  cxccator  cannot  object  on  error  that  pub- 
lication was  not  regularly  made. — Davis  v.  Davis,  et  al. 611 

16-  The  lime  wi'hin  which  claims  can  bepret-ontcd  to  an  executor  oradministra- 
lor,  is  cnmpu'ed  frmn  the  date  of  the  grant  of  letters  testamentary,  and  not 
from  the  date  of  the  executor's  adverli^clnent. — Cawthorne  v.Weisinger,  714 

17.  A  presentment  must  be  made  within  eighteen  months,  though  the  estate  is 
declared   insolvent. —76 714 

18.  An  objection  to  the  revival  of  a  suit  in  the  name  of  an  administrator,  cannot 
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be  made  in  this  court,  il  not  raised  in  ihc  court  Mow.. -Patterson  and  Hin. 
son  V.  Burnett,  Adm^r 844 

19.  A  report  by  the  administrator,  that  the  estate  represented  by  him  is  insol- 
vent,  is  necessary  to  give  the  county  court  jurisdiction  to  decree  against  him 
in  favor  of  creditors:  and  a  report  of  insolvency  made  by  a  previous  administra- 
tor,  has  no  effect  on  a  subsequent  administrator,  de  bonis  non.. -Lambeth  and 
Wife  V.  Garber,  etal 870 

20.  An  executor  or  administrator  having  ati  interest  in  the  estate  may  purchase 
at  his  own  sale,  provided  il  is  fairly  conducted  ;  if  not,  it  may  be  set  aside  by 
creditors  or  legatees,  butisnota  nullity. — McLane  v.  Spence.  Adm'r 894 

21.  Where  one  as  the  executor  or  administrator  oflwo  estates,  becomes  possessed  of 
the  property  of  both,  as  lie  cannot  sue  iiimsclf,  he  will  be  presumed  to  retain 
vvhat  is  due  from  one,  to  the  other,  whether  il  be  a  debt  or  unliquidated  dama- 
ges.—/6  804 

23.  S  being  administrator  of  tiie  estates  of  K  and  C,  elected  to  consider  certain 
slaves,  which  C,  being  the  former  representative  of  the  estate  of  K,  had  pur- 
chased at  his  ovvh  sale,  as  the  property  of  the  estate  of  K,  by  hiring  them  out,  as 
such,  and  in  various  other  modes.  Tiie  slaves  having  been  sold  under  execu- 
tion against  the  estate  of  K,  S  brought  an  action  against  the  officer 
for  a  trespass  upon  the  estate  of  C  :  Held,  that  as  he  had  elected  to  consider 
the  slaves  as  the  properly  of  the  estate  of  K,  he  could  not  afterwards  insist  they 
vjere  the  property  of  C,  as  he  had  merely  done  what  a  court  of  chancery  would 
have  directed,  if  application  had  been  made  to  it  to  set  aside  the  purchase  made 
by  C.—Ib ■ 894 

23.  An  account  filed  against  an  insolvent  estate,  is  not,  under  the  statute,  pre- 
vious to  the  passage  of  the  act  of  1843,  sufficiently  proved,  by  an  affidavit  of 
its  correctness,  made  at  the  time  it  is  filed,  but  if  objected  to,  it  must  be  proved 
according  to  the  course  of  the  common  law. — Askew  v.  Weisinger  Ex'r  907 

See  Assumpsit,  Action  of,  4. 
See  Husband  and  Wife  5. 
See  Orphan's  Court,  6. 
See  Wills  and  Probate,  7, 

FEME  COVERT. 

1,  Semble,  that  where  personal  property  is  given  lo  the  sole  and  separate  use  of  a 
feme  covert,  she  may,  as  incident  to  such  an  interest,  dispose  of  it  by  will ;  and 
although  she  be  entitled  only  to  the  profits  derivable  from  the  enjoyment  of 
the  property,  she  may,  under  an  authority  from  her  donor,  declare  who  shall 
enjoy  it  after  her  death. — Leiois,  et  al,  by  t/icir  next  friend,  v.  Hudson  and 
another 463 

0.  Where  a  feme  is  sued  on  a  promissory  note  made  by  her  when  covert,  and 
fche  pleads  her  coverture  in  bar,  it  is  not  a  good  replication  tl)at  she  promised 
to  pay  the  note  after  her  husband's  death,  unless  some  new  consideration  or 
previous  moral  obligation  is  shown  to  support  tiie  promise—- Fance  v.  Wells 
&,  Co, 737 

FORCIBLE  ENTRY    AND  DETAINER,  &C. 

1.  When  the  complaint  in  a  suit  of  forcible  entry  and  detainer  bears  a  date 
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nearly  two  yean  subsequent  to  the  time  of  the  trial,  it  will  be  coaaidered  as  a 
clerical  error,  and  lljereforo  unavailable. — Powtra  v.  David 9 

2.  It  is  nut  a  raalerial  error,  that  the  record,  ia  a  suit  of  forcible  entry  and  de. 
tainer,  docs  noi  shew  whether  an  issue  was  formed  by  the  parties,  or  the  plea 
of  not  guilty  entered  b}'  iho  court. — lb 9 

3.  If  there  is  a  general  verdict  that  the  defeiidant  is  guilty  of  an  unlawful  detain, 
er,  and  the  judgment  is  "according  to  (he  verdict,"  both  will  be  referred  to  the 
complaint,  which,  if  sufficient  in  the  description  of  the  lands,  and  of  the  of. 
fence,  will  sustain  the  judgment — lb 9 

4.  In  an  action  uf  forcible  entry  and  detainer,  the  complaint  described  the  land 
as  *'  a  part  of  the  township  14,  range  I  west,  and  section  9,  S.  W.  qr.  of  80" — 
Held,  that  the  concluding  part  "  of  80"  might  be  rejected  as  surplusage,  and 
that  the  true  construction  was,  that  the  land  described  in  the  complaint  was  a 
part  of  the  S.  W.  quarter  of  section  9,  in  township  14,  range  1  west,  and  that 
this  description,  unaided  by  any  tiling  in  the  verdict  and  judgment,  rendering 
it  more  certain,  was  insuiScicnt. — McRae  v.  Tilimau,  and  others 486 

5.  The  allegation  in  the  complaint  that  the  complainant  had  lawful  and  peace- 
able possession  of  the  land:;  fur  five  years,  is  an  allegation  of  such  an  estate  as 
will  supper'  the  action. — lb .486 

6.  The  recital  in  the  record  that  the  jury  were  duly  sworn  well  and  truly  to  en. 
quire  of  said  forcible  and  unlawful  detainer,  is  sufficient,  without  stating  that 
they  were  sworn  to  try  the  cause  according  to  the  evidci;ce. — lb .487 

7.  When  the  judgment  of  the  justice  is  reversed  by  the  circuit  court,  because  the 
lands  are  not  sufficiently  described  in  the  complaint,  the  cause  should  be  re- 
manded fur  the  purpose  of  amendment. — lb 487 

8.  No  objection  will  be  allowed  in  an  appellate  court  to  the  complaint  in  a  pro. 
cecding  for  an  unlawful  detainer,  which  was  nut  made  before  the  justice  of  the 
peace,  if  it  is  not  so  defective  in  substance  that  no  judgment  can  be  rendered 
for  any  particular  premises.— i/»7/iar(/,  by  next  friend,  v.  CarrSc  Kelchum  557 

9  Where  the  notice  to  relinquish  the  possession  previous  to  exhibiting  the  com. 
plaint  for  an  unlawful  detainer,  was  given  by  the  attorney  at  law  of  an  infant 
in  the  absence  of  any  thing  appearing  to  the  contrary,  it  will  be  intended  on 
error,  that  he  was  employed  by  the  guardian  or  next  friend  of  the  infant Jb  557 

10.  The  act  of  1840  "To  provide  a  more  perfect  remedy  in  cases  of  unlawful 
detainer  in  the  city  of  Mobile,"  provides,  that  if  the  judgment  of  the  justice 
of  the  peace  in^«uch  case  be  reversed,  by  (he  circuit  court,  there  shall  be  a  trial 
de  novo  by  jury  in  that  court,  «fcc.:  Held,  that  on  an  appeal  or  writ  of  error 
to  the  supreme  court,  it  will  be  allowable  to  assign  errors  in  the  record,  arising 
previous  to  the  judgment  of  reversal..-./^ 557 

FRAUD,  AND  FRAUDULENT  CONVEYANCES. 

1.  Where  a  mother,  in  contemplation  of  a  second  marriage,  with  the  assent  of  her 
intended  husband,  makes  a  settlement  upon  her  infant  daughter,  the  settlement 
is  not  void  as  against  the  husband,  or  his  creditors,  merely  because  the  deed  by 
which  the  property  is  thus  convcj'cd,  disposes  of  a  contingent  remainder  there, 
in  to  a  third  person,  without  the  approbation  of  the  husband. — Thomas  and 
Howard,  trustees,  &uc.  v.  Davis 113 

2.  T.  executed  a  mortgage  to  D.,  on  the  28th  April,  1840,  by  which  to  secure  the 
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FRAUD,  AND  FRAUDULEN'l"  COXVEYANCES  —  COnt'inUed. 
payment  of  certain  debts,  (the  amount  or  description  of  which  arc  not  stated,) 
he  conveyed  real  estate,  slaves,  house-hold  furniture,  and  "  a  stock  of  groceries, 
chandlery,  goods,  ■v^ares  and  merchandize,"  reserving  the  right  to  "  retain  in 
his  possession,  and  use  the  goods,  wares,  nicrcliandize,  &c.  and  to  sell  and  dis- 
pose of  the  same"  to  satisfy  the  mortgage  debt,  and  if  the  said  debt  was  not  paid 
on  or  before  the  1st  December,  1841,  then  the  mortgagee  was  authorised  to  sell 
and  dispose  of  the  mortgaged  property,  giving  thirty  days  notice,  &,c.  T.  re- 
tained the  possession  of  the  mortgaged  property  for  more  than  a  year  after  the  Ist 
of  December,  1841,  sold  in  hisown  name,  the  stock  of  goods,  and  with  the  pro- 
ceeds, frequently  replaced  it — sold  the  slaves,  and  some  other  personal  property, 
and  invested  the  proceeds  in  trade — paid  the  mortgagee  from  the  sales  of  the 
store,  more  than  ten  thcrasand  dollars,  but  without  diminishing  the  mortgaged 
debt,  it  being  reinvested  in  goods  and  mprchandize :  Held,  1.  That  it  was  a 
suspicious  circumstance  that  no  schedule  or  inventory  of  the  property  conveyed, 
or  the  debt  to  be  secured,  accompanied  the  deed,  although  this  of  itself  would 
not  be  evidence  of  fraud,  it  would,  unless  the  omission  was  explained,  add  weight 
to  any  other  objection  that  might  exist  to  the  deed.  2.  That  the  retention  of 
possession,  by  the  mortgagor,  after  the  law,dHy  had  passed,  was  a  badge  of  fraud. 
3.  That  this  inference  of  fraud,  from  the  possession,  so  far  from  being  repelled, 
was  confirmed  by  the  facts  admitted ;  that  the  mortgagee  permitted  the  mort- 
gagor to  retain  and  use  the  property  as  his  own,  by  selling  it  in  his  own  name, 
and  by  re-investing  the  proceeds  in  other  articles  of  merchandize,  to  be  again 
sold,  and  the  proceeds  again  re-invested — that  whatever  might  have  been  the  in- 
tention of  the  parties,  these  acts  were,  in  law,  evidence  that  the  deed  was  made 
with  the  intention  to  delay,  hinder,  and  defraud  creditors,  and  therefore,  as 
against  them,  void. —  WKwallv.  Ticknor  and  Day : 178 

3.  Whether  a  mortgage  of  articles  of  merchandize,  which  the  mortgagor  has  the 
right  to  use,  sell  and  dispose  of,  for  the  purpose  of  paying  the  mortgage  debt,  is 
not  fraudulent  per  se — Quere. — lb    179 

4.  Where  a  deed  conveys  slaves  to  one,  who  by  his  own  note  has  become  liable  for 
the  benefit  of  the  grantor  in  the  deed,  and  the  note  is  held  past  due  by  a  bank, 
a  stipulation,  that  the  grantee  may  sell  the  slaves,  to  answer  any  default  by  the 
grantpr,  from  time  to  time,  to  meet  the  payments  required  by  the  bank,  of  the 
grantee,  is  to  be  construed  as  an  agreement  that  the  slaves  shall  remain  in  the 
possession  of  the  grantor  until  such  default :  and  the  fact  that  they  so  remain, 
is  no  badge  of  fraud. — Desha,  Sheppard  &.  Co.  v.  Scales 356 

5.  Where  one  person  receives  a  conveyance  of  property,  upon  a  verbal  stipulation 
that  he  will  dispose  of  it  absolutely  or  conditionally  for  the  benefit  of  another,  he 
will  be  compelled  to  perform  his  engagement. — Sledge's  adm'rs.  et  al.  v. 
Clapton 589 

6.  A  party  who  has  received  property  under  an  agreement  to  transfer  it  to  a 
third  person,  cannot  object  to  perform  his  contract  because  the  party  delivering 
it  to  him  was  indebted  either  to  himsalfor  others. — lb 589 

See  Chancery,  21. 
See  Gift,  5, 6. 
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See  Parent  and  Child,  4. 
See  Vendor  and  Vendees,  2. 

FRAUDS,  STATUTE  OF. 

1.  The  second  section  of  the  statute  of  frauds,  which  declares,  that  a  loan  of  per- 
sonal property,  accompanied  with  the  uninterrupted  possession  for  the  space  of 
three  years,  shall  be  fraudulent  as  to  the  creditors  and  purcliasers  of  the  loanee, 
does  not  apply  to  a  case  where  a  step-father  takes  and  retains  possession  of  pro- 
perty settled  upon  trustees  for  the  useuf  an  infant  daughter,  by  her  mother,  with- 
out the  trustees  assent,  and  the  latter  filed  their  bill  for  its  recovery  within  the 
three  years,  which  is  still  in  a  course  of  prosecution. — Thomnn  nnd  Hoicard, 
trustees,  &c.  v.  Davis 113 

2.  Sales  of  land  by  sheriffs,  under  execution,  are  within  the  statute  of  frauds. — 
Robinison  t.  Garth 204 

3.  The  sheriff  is  ihe  agent  of  ihe  purchaser,  and  may  sign  his  name  to  a  memo- 
randum of  thcparticuiaisofthesale,  so  as  to  satisfy  the  requisition  of  the  slat ole 
of  frauds — and  a  statement  in  writing,  made  by  the  sheriff  at  the  time  of  the 
sale,  describing  the  land  sold  by  its  designation  at  the  land  ofiice — the  price  at 
which  it  sold — and  the  name  of  the  purchaser,  is  a  sufficient  memorandum  or 
note  in  writing,  wiliiin  'he  statute  of  frauds.— 76.  -204 

4.  Upon  a  verbal  contract  for  the  sale  of  land,  the  vendor  cannot  maintain  an  ac- 
tion at  law  for  the  purchase  money,  although  the  vendes  has  paid  a  part  of  the 
price,  and  retains  tiie  possession  oftheltnd. — Johnson  v. Hanson 351 

5.  Wlicn  slaves,  belonging  to  a  mother,  arc  permitted  by  her  to  remain  in  tJie  pos- 
session of  a  son,  he  recognizing  her  title,  for  more  than  three  years,  and  he  dies 
in  possession,  but  insolvent;  his  administratrix  cannot  recover  the  slaves  in  de- 
tinue from  the  mother,  who  subsequent  to  the  grant  of  administration  on  her 
son's  estate,  has  regained  the  possession;  the  administratrix  does  not  represent 
the  creditors  who  might,  under  the  statute  of  frauds,  be  entitled  to  have  satis, 
faction  of  their  debts  out  of  the  slaves.— Afaricr,  adm'x,  v.  Marler 367 

6.  When  upon  a  sale  of  land  by  parol,  <i  considerable  part  of  the  purchase  mo 
ney  is  paid,  and  the  vendee  let  into  possession,  who  makes  improvements,  a 
court  of  chancery  will  decree  a  q>ccific  performance,  at  the  suit  of  the  vendee 
against  a  creditor  of  the  vendor,  upon  the  payment  of  the  residue  of  the  pur- 
chase money  .^ — Cummings'  heirs,  et  al.  v.  Gill's  heirs 562 

7.  Where  one  acquires  the  possession  of  slaves  under  a  contract  with  the  owner 
to  pay  an  equivalent  for  their  services,  and  restore  them  to  him  at  the  end  of 
the  year,  a  renewal  of  this  contract  from  year  to  year,  thus  continuinjr  the  pos- 
session of  the  hirer,  without  interruption  for  more  than  three  consecutive  years, 
is  not  a  loan,  &.c.,  within  the  second  section  of  the  statute  of  frauds,  so  as  to  sub- 
ject the  slaves  to  his  debts —  Bank  of  the  State  of  Alabama  v.  Croft 622 

8.  A  promise,  not  in  writing,  to  pay  the  debt  of  another,  is  within  the  statute  of 
frauds,  unless  it  be  made  upon  some  new  consideration  bene^ficial  to  the  pro- 
mis.-ee. — Brown  v.  Barnes. 694 

9.  A  promise  by  one,  that  be  will  pay  the  debt  of  another,  if  the  creditor  will 
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slate  the  accoiinf,  and  make  affidavit  of  its   correclncps,   before  the  Mayor  of 
Ihc  city  of  Pliihidelphia,  is  void  under  the   statute  of  frauds,  unless  it  be  in 

writing.— /ft  694 

See  Contract,  10. 

FREEHOLD,  AND  FKEEHOLDERS. 

1.  The  right  of  a  freeholder  to  be  sued  in  the  county  of  his  residence,  is  a  per- 
sonal privilege,  and  cannot  be  pleaded  by  an)'  other  party  to  the  suit;  there- 
fore,  a  joint  plea  by  two  defendants,  one  of  whom  is  liable  to  the  suit,  is  bad" — 
Weaver  &  Gains  v.  Crenshaw 873 

2.  Whether  an  estate  in  dower  would  entitle  the  second  husband  to  an  exemp- 
tion from  suit,  out  of  the  county  of  his  residence,  Quere? — Jb 873 

GARNISHMENT   AND  GARNISHEE. 

1.  When  the  judgment  entry  shews  a  sufficient  admipsion  to  charge  the  gar- 
nishee, his  answer,  although  in  writing,  and  sent  up  with  the  transcript,  can 
not  be  looked  into  to  impeach  ilic  judgment,  unless  if  is  referred  to  in  llie  entry, 
or  made  a  part  of  the  record,  by  some  s^peeific  exception. — Saunders  v. 
Camp 73 

2.  Proceedings  by  way  of  garnishment,  against  a  debtor  of  the  defendant  in  exe- 
cution, are  irregular,  if  commenced  by  a  notice  from  the  sherifT,  without  being 
supported  by  the  affidavit  required  by  statute.  It  is  not  the  sheriff's  duty  to 
proceed  thus,  and  if  the  garnishment  have  no  other  support,  a  judgment  by  de- 
fault  upon  it  is  erroneous — Clark  v.  Gaitker 139 

3.  A  sum  of  money  produced  by  the  sale  of  the  effects  of  a  defendant  in  execution, 
remaining  in  the  hands  of  a  constable,  after  satisfying  executions  against  the 
defendant,  is  subject  to  be  attached;  and  it  is  no  defence  to  the  garnishee  process 
that  the  defendant  in  execution  has  commenced  proceedings  against  the  constable 
for  the  recovery  of  the  surplus  so  remaining  with  him. — Kingv-  Moore 160 

4.  A  garnishee  who  acknowledges  the  service  of  a  garnishment  regularly  issued, 
and  answers  the  same,  cannot  object  on  error  that  the  process  was  not  executed 
by  the  sheriff,  or  properofficer. — Daniel,  et  al.  cj-c.  v.  Hopper 296 

5. -The  defendants  being  sued  on  a  specially,  for  the  payment  of  four  hundred 
dollars,  pleaded  in  bar  tliat  tliey  had  been  summoned  as  garnislirc.«,  at  the  suit 
of  L.  S.  F.,  who  had  recovered  several  judgments  against  the  plaitiiiff,  before 
ajusliee  of  the  peace,  to  slate  how  mucii  they  were  indebted  to  the  laller;  that 
they  admitted  they  owed  him  two  hundred  dollars  on  the  specially,  and  no 
more,  and  their  answer  was  contested  before  tlic  justice,  who  after  hearing 
the  evidence,  adjudged  ihat  the  same  was  true.  Several  judgments  were  ren. 
dered  by  the  justice  against  them  as  garnishees,  amounting  to  the  sum  admit- 
ted to  be  due — all  of  which  have  been  satisfied :  Held,  that  the  sum  of  two 
hundred  dollars,  the  sum  then  in  controversy,  being  beyond  the  jvirisdiciion  of 
the  justice  of  the  peace,  the  inquiry  as  to  the  defendants'  indehtedtiess,  and  the 
decision  thereon,  did  not  sustain  a  plea  of  "  Former  recovery,"  or  in  any  man- 
ner affect  the  plaintiff's  nghls. — Cameron  v.  Slollejiwerck,  and  another,  704 

6.  When  a  debt  due  by  promissory  note  is  attached  by  garnishee  jirocess,  the  ser- 
vice creates  a  lien  upon  the  debt,  which  cannot  be  defeated  by  a  subsequent 
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bona  Jide  transfer  by  tlic  payco  of  (lie  noic  ton  third  person,  not withftanding 
the  ct.iirc  ijnoruiicc  of  the  afvignee  of  the  process  or  its  eervicR. — Dore  v. 
Dawsin 712 

7.  The  register  of  a  court  of  ehuncery  issubjcct  to  carniKhee  proceM,  with  respect 
toasurplus  rcinainng  in  iiis  hands  belonging  to  iho  defendant  in  chancery, 
after  ealeof  prnpcrly  lo  satisfy  a  mortgage  decree,  althougli  the  sale  has  not 

*  been  confirmed,  and  althongh  he  is  rcqinrcd  by  t)ie  decree  tu  report  hisdoingn 
at  Uio  next  term  of  the  chancery  court. — Laiigdoa  v.  Lockelt 727 

8.  A  justice  of  \\w  peace  having  callcclud  inrincy,  is  subject  to  garniithce  pro. 
cess,  and  the  service  of  such  upon  him  is  n  sufficient  excuse  for  tlie  omissioa 
to  pay  over  the  money  lo  the  pcrsim  for  whom  it  was  collected,  and  is  conse- 
qnently  a'bar  to  the  damages  iillowed  by  sialnle. — Clark  v.  Bogg,use,  ^c.  809 

9.  It  is  discretionary  with  a  court  to  permit  a  garnishee  to  amend  his  answer,  and 
that  even  after  an  issue  has  been  tried  between  the  plaintiff  and  one  to  whom 
the  debt  attached  is  supposed  to  be  transferred. — Bvford  v.  Welbom 818 

10.  T))c  answer  of  a  gnrnisliceadmils  Iho  reccipiofa  sum  of  money  from  the  debt- 
or, to  b3  accounted  for  to  him  by  liio  garnishee  on  a  final  settlement,  but  in. 
sists  thil  since  the  service  of  garnishee  process,  he  has  been  compelled  to  pay 
larger  sums  for  the  debtor,  so  that  on  a  final  settlement,  nothing  will  be  due; 
this  is  not  such  an  admissitm  of  indebtedness  as  will  authorise  a  judgment  a. 
gainst  the  garnishee.  If  the  right  to  set  ofF  debts  paid  subsequently  to  the  ser- 
vice,  could  be  defeated,  it  was  the  plaintiflT's  duty  to  have  drawn  out  the  facts 
by  interrogatories,  or  by  forming  an  issue  to  try  the  question  of  indebtedness. 
—lb 818 

11.  The  design  of  the  act  of  iheaih  February,  1840,  wliich  requires  a  (summons  to 
iisue  to  tlie  assigneeor  traiisfercc  ofa  debt  when  the  garnishee  has  disclosed  by 
his  an-iwer  thtl  sujh  n  ilie  fact,  was  lo  enable  the  plaintiff  in  attachment  to 
contest  the  validity  of  ih.T  alleged  transfer.  In  such  a  case  the  proper  course 
is  for  the  plai  ititf  lo  alledge  ili^  i  ivalidiiy  of  ihe  transfer  to  wh  c'l  the  a-signeo 
would  be  rcqnired  lo  answ.cr,  and  thus  an  i^suo  would  be  made,  to  be  tried 
cither  by  the  court  or  jury,  as  might  be  proper. — Goodwin  v  Brooks,  el  al.  836 

12.  When  the.record  dues  not  disclose  that  upon  the  appearance  of  the  assignee 
the  plaintiff  made  .in  allegation  against  him,  an  order  discharging  the  assignee 
will  be  upheld.  a«  it  must  be  presumed  that  the  plain)  iff  abandoned  the  pursuit 
of  the  garnishment. — lb. 836 

13.  When  a  trustee,  appointed  under  a  deed  of  trust  for  the  benefit  of  creditors,  has 
placed  the  cbosea  in  action,  assigned  to  him,  in  the  bands  of  an  attorney  for  col. 
lection,  and  the  latter  is  garnishccd  by  a  creditor  of  the  grantor  in  the  trust  deed, 
no  judgment  can  be  rendered  against  him  until  the  trustee  has  been  brought  be- 
fore the  court,  and  the  trust  deed  declared  invalid  in  a  contest  between  him  and 
tlie  attaching  crcditor..wCtci«^<on  &,  Reavisv.  Kelly,  use  of,  &.e 860 

See  Attachment,  2. 

GIFT. 

1.  Where  a  mother,  in  contemplation  of  a  second  marriage,  with  tlie  assent  of  her 
intended  husband,  makes  a  settlement  u;)on  her  infant  daughter,  ihe  settlement 
is  not  void  as  against  the  husband,  or  his  creditors,  merely  because  the  deed  by 
which  the  property  is  thus  conveyed,  disposes  of  a  contingent  remainder  there, 
in  to  a  third  person,  without  the  approbation  of  the  husband. — Thomas  and 
Howard,  trustees.  Sec.  t.  Davis Il3 
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2.  Where  a  father,  upon  the  marriage  of  his  daughter,  or  afterwards,  sends  home 
a  slave  with  her,  which  remains  in  the  husband's  possession  for  ten  years,  the 
presumption  that  it  was  a  gifi,  must  be  explained  or  rebutted  by  satisfactory 
proof  that  it  was  notoriously  understood  not  to  be  a  gift  at  the  lime:  and  even 
if  there  is  such  proof,  it  is  not  too  much  to  say  that  a  strong  presumption  arises, 
which  will  warrant  the  mfcrenceof  a  subsequent  absolute  gift,  when  the  conlfBt 
is  between  a  creditor  and  the  donor. — Hill  &  Dill  v.  Duke 259 

3.  A  father,  by  deed,  conveyed  certain  slaves  to  his  son,  stipulating  at  the  time, 
by  parol,  for  the  possession  of  the  slaves  during  his  life,  and  retamed  the  pos- 
session  about  sixteen  years,  when  the  son  obtained  the  possession  of  one  of 
them  without  the  father's  consent.  The  father  having  brought  an  action  to 
recover  the  slave — Held,  1st.  That  as  between  him  and  his  son,  no  length  of 
lime  would  ripen  his  possession  into  a  title,  unless  it  was  held  by  him  adverse 
to  the  title  of  his  son.  2d.  That  to  show  the  character  of  the  possession,  it 
was  competent  for  the  son  to  prove  the  parol  agreement  relating  to  it. — Strong 
V.  Strong 345 

4.  Where  a  father  made  a  contract  with  his  son,  then  living  with  him,  that  he 
would  give  him  a  slave  for  doing  certain  work  upon  a  mill,  which  was  done,  and 
the  olave  conveyed  to  the  son — held,  that  the  slave  could  be  taken  in  execution 
at  the  suit  of  the  creditors  of  the  father. — Godfrey  v.  Hays 501 

5  A  gift  of  slaves  by  a  father  to  a  son  is  void  as  against  existing  creditors. — 
Moore  v.  Spence 506 

6.  The  right  of  a  creditor  in  such  a  case,  is  not  varied  by  the  fact  that  a  new  note 
was  executed  for  the  debt  subsequent  to  the  gift. — lb 506 

See  Estate,  Limitation  of,  2. 

See  Feme  Covert,  1. 

See  Will,  6. 

See  Will,  and  Probate  of,  8. 

GUARANTY,    ACTION  ON,  &C. 

1.  A  guaranty  in  these  words,  "  I  bind  myself  to  pay  this  note  if  T.  M.  L.  (the 
maker)  does  not,"  made  upon  the  back  of  the  bill  by  one  who  is  not  a  party  to 
it,  is  not  within  the  statute  defining  the  liability  of  indorsers  ;  and  the  diligence 
required  of  the  holder  is  to  sue  the  maker  to  the  first  court  subsequent  to  the 
guaranty:  but  this  is  unnecessary  when  the  maker  is  unable  to  pay  by  reason 
of  insolvency,  and  in  such  event  an  action  on  the  guaranty  will  lie  without 
any  suit  against  the  maker- — Nesbit  v.  Bradford 746 

2.  The  prima  facie  intendment  of  such  a  guaranty,  considered  in  connexion 
with  ihe  single  bill  is,  that  the  contract  was  made  with  the  payee lb,     746 

3.  Such  a  guaranty  is  a  promise  in  writing,  and  as  such,  imparts  a  consideration, 
until  it  is  shown  to  have  none. — lb 747 

See  Pleadings,  42. 

GUARDIAN  AND  WARD. 

1.  Where  land  is  purchased  by  A.  with  the  money  of  B.,  a  trust  results,  by  ope- 
ration of  law,  in  favor  of  B.,  although  the  title  be  taken  by  A.  in  hjs  own 
name.     But  where  a  guardian  was  indebted  to  his  ward,  and  purchased  iand 
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which  lie  declared  was  (or  the  ward,  paid  for  it  with  his  own  money,  and  put 
the  ward  in  possessiou,  l)ui  took  the  title  in  his  own  name— Held,  lliat  there 
was  no  resulting  trust  to  the  ward,  and  that  in  iho  absence  of  proof  of  an  ayrea- 
mcni  that  the  land  was  to  be  rtceived  in  payment  of  the  debt,  the  ward  had  no 
title  to  it Tidiujerro  v.  The  heir^of  Taliaferro.   404 

HEIRS,  LEGATEES  AND  DISTRIBUTEES. 

1.  When  the  plaintiffs  claim  title  to  land  as  the  brother  and  descendants  of  a  bro- 
ther of  the  person  last  seized,  it  is  not  necessary  to  prove  that  the  brothers  were 
bcgotton  in  lawful  wedlock:  it  is  sufficient  to  show  that  they  were  the  .lawful 
brothers  and  legal  heirs  of  the  deceased. — Bonner  v.  Greenlee' a  heirs 411 

2.  Wh  re  the  parties  who  arc  seeking  a  settlement  of  the  executors  by  the  orphans 
court,  are  described  in  the  record  as  legatees,  their  interest  is  sufficiently 
shown,  though  not  formally  propounded. — Davis  v.  Davis,  et  al 611 

3.  Where  several  legatees  are  entitled  to  recover  distinct  sums  of  the  executor, 
the  decree  should  be  in  favor  of  each  for  Iiis  share,  and  not  for  a  consolidated 
amount  in  favor  of  all. — lb 611 

4.  A  legatee  of  personal  property  cannot  maintain  an  action  for  the  recovery  of 
his  legacy,  unless  the  will  has  been  regularly  admitted  to  probate. — Shep. 
hard,  et  al.  v.  Nabors 631 

5.  Heirs  or  distributees  arc  not  competent  witnesses  for  the  executor  or  adminis. 
trator  to  establish  a  claim  in  favor  of  the  estate,  although  they  execute  releases 
of  all  their  interest  in  the  demand  insuit. —  Williams'  ex'rsy.  Temple,  adm'r.  656 

See  Orphans'  Couil,  15. 

HUSBAND  AND  WIFE. 

1.  A  decree  for  the  wife's  distributive  share  must  be  rendered  in  favor  of  husband 
and  wife Blackwell,  AdnVrx,  v.  Vastbinder.  219 

2.  A  testator,  by  will,  directs  that  certain  persons  shall  have  full  power  and 
control  ever  the  properly  described  in  the  will,  "to  be  used  and  managed  at 
their  discretion,  for  the  mutual  use,  benefit  and  interest  of  his  «laughier,"  (she 
then  being  a  feme  covert,)  "and  her  surviving  children:  and  as  they  come  of 
age  or  marry,  the  property  to  be  equally  divided  between  her  and  them."  This 
does  not  invest  the  wife  with  a  separate  estate;  nor  is  the  interest  liable  to  sub- 
jection, by  a  suit  in  equity,  for  the  payment  of  a  promissory  note  executed  by 
her  together  with  her  hu.-'band.  Nor  can  the  husband's  inierest  in  it  be  reach- 
ed m  a  suit,  where  the  allegations  of  the  bill  charge  the  estate  to  be  one  to  the 
separate  use  of  the  v/ife.—Inge,  et  al.  v.  Forrester 418 

3.  C.  delivered  certain  slaves  to  S.,  his  creditor,  the  latter  stipulating  that  when  the 
wife  of  C.  would  pay  him  the  debt  intended  to  be  secured  by  a  pledge  of  the  slaves, 
that  he  would  settle  them  upon  trustees  to  her  separate  use:  the  wife  offered  to 
pay  the  amount  due  to  S.,  and  demanded  the  slaves  in  obedience  to  his  agree- 
ment; which  he  refused:  Held,  that  the  contract  of  S.  made  him  a  trustee  sub 
modo  for  the  wife,  and  that  the  tender  of  his  demand  entitled  her  to  go  into  equity 
to  enforce  the  execution  of  the  trust. — Sledge's  adm'rs,  et  al.  v.  Clapton.  589 

4.  If  one  person  receives  property  from  another,  imder  an  agreement  to  settle  it 
on  trustees  fur  the  benefit  of  the  wife  of  the  latter,  a  court  of  equity  should 
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not  refuse  to  coerce  an  execution  of  the  trust,  because  the  details  of  the  set- 
tlement cannot  be  ascertained  by  the  most  stringent  proof. — lb 589 

5.  A  procecdinjj  in  the  orplians'  court,  instituted  by  husband  and  wife,  to  obtain 
the  share  of  the  wife  in  the  estate,  docs  not  abate  by  the  death  of  the  wife;  but 
the  settlement  may  proceed  at  the  instance  of  tlic  husband  as  her  administra- 
tor. — Executors  of  Sankey  V .  The  heirs  of  Saiikcy 607 

6.  The  decree,  in  sucli  a  ciise,  uiiisi  be  in  Hivor  of  llie  adiiiii)it>tratur,  and  it 
would  bo.  error  ill  ibe  court  Idiu.ike  di.^iribiiiinii  tbcrcor  among  ijie  dislrii)utees 
of  the  deceased  wile.  Sucli  disi nbui inn  could  dnly  bo  made  in  a  proceeding 
between  the  disiriliutees  and  the  a(lmir\islr;itor....//( fi07 

7.  Tiie  husband  is  bound  for  the  contracts  of  his  wife  durin^  cohabitation,  for  ne- 
cessaries suitable  to  his  degree  and  station  in  life,  witliout  proof  of  assent  on  his 
part  she  should  make  such  purchase. — A.  &-  W.  Hnghesv.  Chadwick 651 

8.  In  a  prosecution  by  the  State  against  a  husband  for  an  assault  and  battery  on 
his  wife,  the  wife  is  a  competent  witness  for  tli4  husband  to  disprove  the  charge. 
—  The  V.  State  Neill 685 

See  Evidence,  24. 

INDICTMENT. 

1.  An  indictment  upon  the  statute,  which  charges  both  the  crjiel  and  unusual 
punishment  of  a  slave,  is  not  bad  for  duplicity. —  Turnipseed  v.  The  State.  664 

2.  Although  the  statute  declares  in  general  terms,  that  "  No  cruel  or  unusual 
punishment  shall  be  inflicted  on  any  slave,"  yet  it  is  not  enougii  that  an  in- 
dictment should  merely  pursue  the  words  of  the  act;  but  it  should  allege  what 
punishment  was  inflicted,  and  how. — lb 664 

3.  An  indictment  isuiiobjeclionable,  both  in  form  and  substance,  which  alleges  a 
conspiracy  falsely  and  fraudulently  to  seduce  from  her  virtue,  and  ca-nally  to 
know  ail  unmarried  female,  by  procuring  the  consent  of  herself  and  parents,  to 
her  marriage  with  one  of  the  conspirators  ;  and  then  in  furtherance  of  such  con- 
spiracy, producing  a  forged  licence,  as.^nring  lliem  of  its  genuineness,  falsely 
and  fraudulently  representing  another  of  the  consijiralors  to  be  authorised  to 
celebrate  tlie  espousals,  wlu)  actually  performed  the  ceremony  ;  in  consequence 
of  all  which  the  daughter  and  her  father  and  mother  were  deceived,  &c.,  and 
she  cnhrtbiled  with  her  pretended  husband.     And  in  stich  case  it  is  immaterial 

whether  a  licence  was  necessary  to  the  validity  of  the  marriage  or  not The 

State  V.  Murphy 765 

4.  A  conspircy  to  commit  an  offence  is  not  merged  when  the  conspiracy  is  exe- 
cuted, where  the  conspiracy  and  the  act  done  are  misdemeanojsof  the  same  grade 
but  the  indictment  may  be  framed  with  a  view  to  the  punishment  of  either- /6  765 

5.  In  an  indictmsnt  for  feloniously  receiving  stobn  goods,  knowing  the  same  to 
have  been  stohn,  it  is  not  ne3?s3ary  to  alhge  the  name  of  the  thief;  whether 
known  or  unknown ;  whether  ho  was  prosecuted  or  not ;  or  to  state  the  place 
where  the  larceny  was  committed. — The  State  v.  Murphy 845 

6.  An  indictment  which  charges  the  felonious  receiving  of  "  sundry  pieces  of  sil- 
ver  coin  made  current  by  law,  usage  and  custom  wiihin  the  State  of  Alabama, 
amounting  together  to  the  sum  of  five  hundred  and  thirty  dollars  and  fifteen 
cents,"  docs  not  describe  the  money  with  sufficient  precision ;  but  the  number 
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and  denomination  of  the  coin  »iiould  be  stated.  Yet  the  proof  need  poi  be  a« 
full  and  precise  as  the  allegation,  but  the  accused  may  be  convicted  if  he  is 
shown  lobe  guilty  in  respect  to  cith*-'-  f.nr  of  lii,  w..ins  ,1.  .'■  ,1  ir.l,,v<  i^'"  Hon- 
iously  received. — lb .846 

7.  Where  a  statute  makes  it  an  ofi'enfi  to  •■  oiiy,  rtccivr,  concr;;i  or  ;ii(i  in  the 
conecahncnt  of"  stolen  goods,  ^c  ,  it  prescribes  four  distinct  oifcncis,  and  the 
disjunctive  "  or"  applies  to  each  of  the  three  verbs  which  precede,  as  well  as  to 
what  follows  ;  but  an  indictment  which  employs  the  terms  "  receive  and  con- 
ceal" in  characterizing  the  offence,  is  good. — lb 846 

8.  An  allegation  that  solen  goods  were  feloniously  received  "  with  intent  to  de- 
fraud the  owner,"  is  sufficient,  and  refers  directly  to  the  individual  whobc  name 
had  been  before  mentioned  as  the  owner. — lb 846 

9.  The  crime  of  adiiltcy  consisls  in  the  illicit  inicrcoursv  of  two  persons  of  dif. 
fcrcnt  sexes,  one  of  whom  ai  least  is  in:«rried,  and  includes  ihe  crime  of  forni. 
cation.  Upon  an  indictment  for  adultery,  therefore,  it  is  not  necessary  to  al- 
lege lliat  ciilier  of  the  ofTondm^j  parties  were  married.  The  term  "  adullery" 
implies  llic  offence  wiilioul  tlic  iilli'gjlion  of  any  oilior  rucI.--7'/<e  Stulr  v.  Hin- 
ton  anl  Walson 864 

INDORSEMENT. 

1.  When  a  judgment  is  obtained  upon  an  assigned  note,  llic  note  has  lost  its  ne- 
gotiable qoalily,aiid  cannot  again  be  assigned,  so  as  to  enable  llic  abfignce  to 
sue  in    his  own  nu me..- -St/jcy^r  v.  Bradford,  Assignee .572 

2.  A  negotiable  insfriKnent  received  before  it  is  due,  in  payment  of  a  pre  ezistinif 
debt,  is  received  in  the  usual  course  of  trade  between  merclianis,  and  will  pro- 
tecl  the  holder  .igrimst  a  l.ileiil  equity  beiween  the  origmal  parties,  of  which 
be  had  i.o  njticc— .T/ir  Bank  of  MibiU,  HtilleH,el  als.  v.  Hall 639 

3.  A  negotiable  instrument  received  from  the  payee,  bt-forc  maturity,  as  an  in- 
deinnily  against  future  lo^s  on  a  suretyhliip  then  existing  on  tlic  part  of  the 
holder  for  the  payee,  is  nut  a  transfer  in  tlie  usual  course  of  trade,  sj  as  to  pre* 
elude  the  maker  from  availing  himself  of  a  latent  equity  between  him  and  the 
payee.  -  76 639 

4.  An  agreement,  contained  in  the  body  of  a  note,  purporting  to  be  in  conside- 
ration of  the  hire  of  slaves,  to  relui;p  the  s'aves  clothed  as  >lnves  usually  arc 
is  not  a8.-*igncd  by  the  iiidur.«eincnl  of  ll.o  note,  nor  can  the  assignee  main- 
tain an  action  for  the  breach  of  it,  when  suing  fur  the  money  dueon  the  note. 
Winston    V.  Mtlcalf „ 757 

5.  The  transfer  of  negoiiiiMc  noli-s  by  a  ^epuratedcl•d  of  assignment,  without  de- 
livery  of  the  notes  lliemstlves,  is  not  an  eiidorsement,  or  such  transfiras  will 
vest  the  legal  title  in  the  transferee  according  to  the  luw  merchant,  bm  is  Ihe 
assignment  merely  of  a  cliuse  in  action. ...Hull  k.  Learena  v.  T/ie  Planters 
and  Merchants  Bank  of  M^ibUe- "61 

Seelndorscr  and  Indorsee,  10. 

INDOaSER   AND   INDORSEE. 

1.  When  a  bank  accepts  a  proposition  from  the  drawer  of  a  bill  to  take  into  itspoe- 
session  a  stock  of  goods  to  be  applied  jiro  rata,  to  all  his  debts,  it  is  not  a  discharge 
of  his  indorsers,  although  the  goods  are  afterwards  taken  and  sold  by  the  bank. 
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but  the  sum  received  is  an  extin<Tuishmcnt  pro  tanto. — Ford,  and  another,  T. 
The  Branch  of  the  Bank  of  the  State  of  Alabama   at  Decatur 286 

2.  Where  a  further  day  of  payment  is  given,  by  deed,  to  the  principal  debtor,  he 
being  the  maker  of  several  promissory  notes,  and  the  drawer  of  several  bills  of 
exchange,  but  a  reservation  is  made  in  the  deed  tliat  nothing  contained  in  it  shall 
Bar  or  affect  the  right  of  the  creditor  to  sue  on  any  of  the  notes  or  bills  at  tlie  re- 
quest of  any  of  the  sureties;  such  a  contract  docs  not  discharge  the  indorsers. — 
P.  H.  ij-H.  W.  Proutv.  Branch  Bank  at  Decatur - 309 

3.  Where  the  principal  debtor,  by  deed,  assigns  property  to  a  trustee  for  the  pay- 
ment of  bills  and  notes  upon  which  otliers  are  subsequent  in  liability,  contracting 
thereby  for  delay,  with  a  reservation  by  the  creditor  of  the  right  to  sue  at  the  re- 
quest  of  any  surety,  (in  which  event  the  deed  was  not  to  operate  as  a  security  for 
the  debt  tlius  sued,)  and  containing  a  condition  that  the  debtor  might  sell  the 
property,  or  remain  in  possession  of  it  until  the  expiration  of  tlic  time  contracted 
for,  is  no  discharge  of  the  parties  subsequent  in  liability,  even  if  it  is  conceded  that 
the  deed,  by  reason  of  tlicse  stipulations,  would  be  void  as  to  a  creditor. lb.  309 

4.  Where  an  action  of  assumpsit  is  brought  against  the  payee,  as  indorser  of  a  pro- 
missory note,  payable  at  bank,  and  the  defendant  pleads  the  general  issue,  it  is 
only  necessary  for  the  plaintiff  to  produce  the  note  declared  on  with  the  paj-ee's 
indorsement,  prove  that  it  was  duly  presented  at  the  place  appointed  for  its  pay- 
ment, show  its  non-payment,  and  that  the  defendants  were  seasonably  advised 

thereof  by  notice  given  personally,  or  through  the  medium  of  the  post-office 

Tracers'  Ex'rs   v.   Boykin 353 

5.  When  suit  is  brought  on  a  promissory  note,  in  tiic  name  of  the  payee,  for 
the  use  of  another,  and  is  produced  in  evidence  at  the  trial,  it  ought  not  to  be 
excluded,  although  it  appears,  from  an  endorsement  upon  it,  to  have  been  as- 
signed to  one  not  connected  with  the  suit;  the  legal  presumption  in  such  a  case 
is  that  the  note  has  been  returned  by  the  assignee  to  his  assignor. — Herndon, 
use  of  Woodward,  v.  Taylor 461 

6.  A  ncgoiiabie  instrument  recci^en  before  il  is  due,  in  payment  of  a  pre-existing 
debt,  is  received  in  the  usual  course  of  trade  between  merchants,  and  will  pro 
tect  the  holder  against  a  latent  equity  between  the  original  parties,  of  which 
he  had  no  notice.— TAc  Bank  of  Mobile,  Hallett,  et  als.  v.  Hall 639 

7.  The  consent  of  the  endorser  of  a  note  not  payable  in  Bank,  that  suit  may  be 
delayed  against  the  maker,  does  not  discharge  the  other  statutory  condition 
requiring  that  the  maker  shall  first  be  prosecuted  to  insolvency. — Bates  v.  Ry. 
land 668 

8.  Where  a  creditor  on  account  of  his  debt,  accepts  the  note  of  a  third  person 
from,  and  endorsed  by  his  debtor,  the  creditor,  upon  its  dishonor,  is  entitled  to 
declare  either  on  the  endorsement  or  for  the  precedent  debt;  but  in  either  ease 
he    is  bound  to    shew  the  same   degree   of  diligence.— /i 668 

9.  The  transfer  of  negotiable  notes  by  a  separate  deed  of  nssignmcnt,  wiihout 
delivery  of  the  notes  themselves,  is  not  an  endorsement,  or  such  transfer  as 
will  vest  the  legal  title  in  the  transferee  according  to  tlie  law  merchant,  but  ts 
the  assignment  merely  of  a  chose  in  action.— -Hull  &  Leavens  v.  The  Plati. 
ters  and  Merchants  Bunk  of  Mobile 761 

10.  Where  a  promissory  note,  payable  in  Bank,  is  transferred  by  indorsement,  af. 
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ter  mji'uriiy,  to  cnlillc  ihc  indornoe  lo  charjje  Iho  indorser,  lio  should  it. 
rn:ind  puymeat  of  itie  maker  wi:hiii  a  njiHumihle  Itinc  aTicr  hi- ber.jinic  <lie 
propriclorof  llie  paper, and  if  n-fiised,  give  notice  of  Hon.p:i_vmi;iil  ti>  llie  inH.)r. 
ser  :  and  Iho  insolvency  of  the  maker  al  Ihe  ti-ne  nf  liic  »raHsf«.'r  will  noi  cxchro 
tho  ind.»rse<-.'a  ncglcci  '.'' '^   »..  ..- ,^-.,.,i       J,', ,.>.••  -I'-fV  v    luiberl 865 

See  Indorsement,  4. 

INFANT  AND  INFANCY. 

1.  Altliuii^h  infancy  is  a  personal  privilege,  jet  not  onlj  tlicinfunt  may  avail 
himself  of  it,  but  his  executor  or  administrator  when  sued  upon  the  intcstalc'a 
contract,  may  also  plead  \l...-Ji'ffurd's  Adin'r  v   Ringgold  Si.  Co. 544 

2.  An  executor  or  administrator  may  ratify  the  contract  of  liis  intestate  made 
during  his  infancy,  aliiiough  the  intestate  died  before  lie  stiained  his  majority; 
and  such  ratification  will  be  obligatory,  though  it  was  verbally  made,  without 
any  new  consideration. — lb 544 

3.  A  bond  in  which  the  obligor  proini.TS  "  lo  pay  James  W.  Ciimp  for  ilie  bene, 
fit  of  Alfred  Turner, "  maybe  declared  on  as  a  bond  pa3'at)le  lo  James  W.Camp. 
Turner  v.  Eldridge 821 

4.  Tile  moanmif  of  the  promise  is,  thai  it  is"  for  the  use  of  Alfred  TunuT.— /6.  821 

5.  The  fact  that  the  beneficiary  is  a  minor,  and  the  obligor,  his  father,  Cannol  be 
pleaded  in  bar  of  the  action....//; S21 

See  Judgment  and  Decree 
See  Orphans'  Court,  8.  9. 

INSOLVENT  DEBTOR. 

1.  A  court  of  equity  has  no  jurisdiction  to  relieve  a  debtor  from  applvin^'  fur  his 
discharge,  under  the  act  to  aboli.-'h  imprisonment  for  de!)i,  on  ilie  ground 
that  he  has  removed  his  prop,.'riy  fr»m  ihi:*  lo  another  Slate  to  avoid  pdvintr  his 
creditor.  The  right  lo  a  discharge  is  a  lo^al  qucstiou  wnh  which  a  coiirt  of 
equity  has   nothing  to  An....Croim  v.  D'iris,  et  ill '. 40 

2.  When  a  debtor  applios  lo  bi»  d  scliargcil,  under  ihe  acl  aiiihshin^  iinprisnti. 
nieni  for  di-bi.  and  liis  sehi'dulc  slmws  lliat  he  lias  iimperiy  in  another  State 
he  is  noi  compelled  lo  bring  'I  into  Ihe  jurisdiction  of  this,  as  a  conJit.on  of 
his    discharge. — lb - --40 

3.  A  coveiient  lo  sue  certain  pfrsons  lo  insrilvency^  does  not  rrq „     .,;  i.i  be 

broui;ht,  if  the  person  to  be  sued  absconds  from  iho  State,  and  in  such  a  chko 
pro'ifof  I  he  insolvency  of  ine  party  will  l>csuffii;ient-P<;//'/;(/e//i/ v.df</rrr/i6Gl 

4.  To  establish  tlie  fact  of  insolvency  under  this  covenant,  it  is  iml  neccs-arv>o 
do  more  than  lo  exhaust  the  usual  remedies  provided  by  law  fi>rthe  collfrtion 
of  debts.. -it  is  not  necessary  lo  rue  out  a  ci.  sn.  since  the  passiigo  ,,r  i|,c  act 
ahiilishiiig  imprisonment  for  debt — or  to  pruci-cd  against  Ihe  shiritl'  ftir  si  fatso 
return.—/* 661 

5.  An  allo>;:ition  in  a  bill  in  chancery  lliaf  a  persnn  hisil  been  5<ii'il  in  ins«ilVi'nev, 
is  not  esiiiblished  by  proof  that  he  had  left  the  Stale  insolvent. — lb 661 

See  Action,  4.  i 

See  Jurisdiction,  3. 
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INTENDMENTS  AND  LEGAL  PRESUMPTIONS. 

1.  In  iheahscncp  of  proof  sliDwingtlie  conirHry,  l!>e  English  common  law,  wlieri 
Consisient  wiih  our  iiipiilutions,  will  be  presumed  to  be  ihe  rule  of  decision  in 
a  sislcr  State. — Shepherd,  et  al.  v.  Nnb'irs 631 

8.  If  It,  be  ^^lll•wll  itiai  Ihc  nlleratiiiM  has  been  madi',  hul  ii  is  not  pr<ivcd  by 
whom,  the  jury  mny,  in  the  absence  of  |>ro'>f  to  the  out  rary,  infer  that  it  was 
made  by  the  payee  or  hohler,  but  the  court  cannot  draw  piicli  inference  as  mat. 
tcr  of  law.... Z)ai;jj  v.  Carlisle • 707 

3.  The  assent  <>f  the  grantee  t(»  a  deed  beneficial  In  him,  will  lie  prcsimu-d,  al. 
thoDgrh  it  may  be  recorded  wiihoiit  having  been  executed  by  him. — Mulloiy  v. 
Slodde.r 801 

4.  A  bill  of  execplioiis  must  always  he  taken  most  strnnily  against  the  party  ex. 
cepiing;  and  where  it  stales  facts  which  show  that  a  person  had  a  connidera- 
ble  length  of  time,  previously  bi-caine  the  purchaser  of  land,  and  his  right  to 
occupy  It  was  dnritig  all  that  time  nndi«piiied,  it  will  be  intended  affainst  the 
party  exceptmg  atid  in  favor  of  his  adversary,  that  the  purchaser  was  in  pos. 
Fe-si.M  —lb  • 8(71 

5.  When  copies  of  a  libel  are  (rffen  d  inrvuienee,  insteail  of  tl  e  original,  which 
are  stated  in  the  record  to  be  subst  iritinl  copies  of  the  tiriginal,  if  the  eopies 
are  not  set  out  in  the  record,  tkis  court  will  presume,  after  verdict,  that  the  va- 
riancp  between  the  copies  and  the  original,  was  immaiefial --  Wfj'r  r.  //»*» 
and  Wife .882 

See  Attachment,  13. 

See  Ejectment,  and  Trespass  to  Try  Title,  6. 

See  Entry,  3. 

See  Evidence,  24. 

See  Garnishment  and  Garnishee,  12. 

See  Judgment  and  Decree,  10. 

JUDGMENT   AND   DECREE. 

1*  A  former  judgment  is  a  bar  only  in  refer  nee  to  the  subject  matter  of  the  ftuitj 
and  the  points  there  put  in  issue  and  determined.  When,  therefore  it  is  pro- 
posed to  show,  by  the  record  of  a  judgment,  that  a  certain  matter  was  decided^ 
it  must  appear  from  the  record  that  such  matter  was  in  issue,  and  then  parol  evi- 
devce  Is  admissible  to  show,  that  the  matter  was,  in  fact,  submitted  to  the  jury. 
If  the  matter  was  hot  within  the  issue,  such  testimony  is  not  admissible,  as  it 
would  be,  in  effect,  to  contradict  the  record. — Davidson  &.  Stringfellow  v.- 
Shipman,  etals 27 

2.  When  judgment  is  rendered  for  the  defendant,  on  a  demurrer  to  a  plea  in  abate, 
ment,  it  is  error  if  the  court  refuse  to  permit  the  plaintiff  to  take  issue  on  the  facts 
of  the  plea. — Chilton  &  Bowdon  v.  Harbin 171 

3.  The  decision  of  the  coinmissioners,  appointed  under  tjie  )2th  section  of  the 
act  of  1843.  that  a  claim  against  the  county,  is  valid,  is  Conclusive  upon  the 
county Cuihbert,  et  ills,  v.  Lewis. • 262 

4.  A  deciaraliun  by  the  commissioners,  of  the  fund  out  of  which  a  claim  declared 
valid  by  them  is  to  bo  paid,  is  void  for  want  of  authority,  and  therefore  the 
County  court  cannot  tike  jurisdiction,  by  appeal  from  such  a  determination  of 
the  cotniuissiuncrs,  and  its  judgment  on  such  appeal  is  a  nullity  ..../i*-*-**-  •'^^ 
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JUDGMENT  AND  DECREE COTitinUcd. 

5.  Wlicn  II  claim  linsbt^en  dcclHred  valid  by  the  cnntmispionrrp,  it  i^  'he  diilj  of 
the  court  of  ri>ad«  and  revenue  li»  niHko  the  nccp^t^ry  order,  and  if  ii  refiiFf*. 
a  mundumua  i»  the  prupor  remedy Ih 268 

6.  A  confenDion  of  judgment,  by  <hc  dcfindani.ol  pari  ofilio  (ilBlnliffV  demand, 
and  a  coiitiniianci-  of  the  refidne,  on  his  moiion,  is  a  conix-nl  on  hi«part,  1o  a 
severance  of  the  claim,  urid  it  cannot  aficrwardp  he  nhji-cle<i  by  liim.  im  error, 
that  two  final  judgments  were  rendered  in  ilic  same  cause. —  Hnidrrsnn  v. 
Henry 361 

7*  When  lands  are  subjected  to  sale  at  the  suit  of  an  administrator,  under  the  act 
of  1822,  and  n  conveyance  is  made  to  the  purchaser  by  the  administrator,  but 
there  is  no  final  decree  by  which  he  has  been  directed  to  convey  the  title,  the 
title  of  the  heirs  at  law,  is  not  divested. — Bonner  v.  Greenlee's  heirs 411 

8.  Quere.  If,  under  the  act  of  1822,  the  administrator  is  appointed  sole  commis. 
sioner  to  conduct  the  sale,  and  docs  so,  and  afterwards  makes  a  report,  setting 
out  the  sale  and  conveyance  by  him,  and  the  jml>je  of  the  county  court  en. 
dorsed  the  report,  as  approved  by  him,  and  orders  it  to  be  filed  and  recorded 
among  the  papers  of  the  estate,  is  this  order  a  final  decree,  or  will  it  furnish 
evidence  to  warrant  a  decree  nunc  pro  tunc? — lb 411 

9.  Where  the  plaintiff  in  a  judgment  receives  a  partial  payment  thereon,  and 
agrees  to  slay  the  same  for  six  months,  and  no  execution  issues  until  the  expi- 
ration of  the  period,  the  agreement  will  be  considered  voluntary,  and  the  lien 
of  the  judgmc  nt  override  and  defeat  a  conveyance  made  by  the  defendant  during 
the  time  the  indulgence  was  granted. — Doe  ex  dem  Leterich  &  Co.  v.  Bales.  480 

10.  The  judgment  entry  recili-d  •!  ea:ipearanje  of  I  he  defendants,  by  J.  P  S.  who 
CKnlessfd  a  judgnieni  for  them  unJ  r  a  power  of  attorney,  wii'ch  whs  fi'eo  with 
the  papers  in  the  can  e :  Held,  1.  Tlitii  the  defendants  having  appeared  by 
at '>rney,  CDuld  tiol  iilijcci  loihe  wofil  or  irrejuiaril  v  "f 'he  service  <'f  process. 
2.  That  the  mere  production  of  the  power  of  ailorney  did  nut  make  ii  pari  of 
the  record,  but  'hat  the  recital  of  its  conients  was  snfGcient  to  support  the 
judgment.  3.  That  it  was  not  a  conclusion  of  law,  that  ihe  power  of  a'tor- 
ney  was  not  Ihe  act  of  bo'h  the  defendan's,  because  it  was  executed  in  the 
firm  name.  4  Thai  alihongh  the  judgment  would  have  been  more  techni- 
cal if  it  had  affirmed  the  power  ol  attorney  was  duly  proved,  yet  ii  might  be 
intended  that  its  exeeulitm  was  saiisfactorily  shown. — Bissell  &,  Cartille 
v.  Carville  Sl  Co ." 503 

11.  A  judgment  in  a  summary  proceeding  at  the  suit  of  a  bank  against  the  draw- 
cr  of  a  bill  of  exchange,  is  sufficiently  certain,  which  states  that  the  bill  was 
presented  for  payment  at  "  maturity,"  without  specifying  the  day. — Crawford 
v.  The  Branch  Bank  at  Decatur 514 

12.  No  decree  can  be  rendered  by  by  the  orphans'  court,  unless  the  infant  heirs  or 
distributees  are  represented  by  a  guardian  ad  litem. — Executors  of  Sankey  v. 
The  heirs  of  Sankey 607 

13.  The  decree  must  be  in  favor  of  the  infant,  and  not  of  his  guardian. — lb.  607 

14.  Where  several  legatees  arc  entitled  to  recover  distinct  sums  of  the  executor, 
the  decree  should  be  in  favor  of  each  for  his  share,  and  not  for  a  consolidated 
amount  in  favor  of  all. — Davis  v.  Davis,  et  al 611 

15.  It  is  no  objection  to  a  decree  of  the  orphans'  court,  on  final  settlement  of  an  ex- 
ecutor's account,  that  itouthorizes  an  execution  to  issue  de  honis  propriis-.Ib6ll 
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16.  The  judgment  upon  a  recognizance  should  show  that  the  party  charged 
with  an  ofitnco,  was  rcquiied  to  answer  tlic  charge  specif.cd  therein. — Farr 
Si,  Simpson  v.  The  State 795 

17.  A  joint  jiifigmcnt  against  two  defendants,  one  upon  verdict,  and  the  otlier  by 
nil  dicil,  is  regul  >r. —  Weaver  &.  Gains  v.  Crenshaw 873 

See  Appeals  and  Certiorari,  2. 

Sec  Garni.shee,  1. 

See  Lien,  3. 

See  Process,  Service  of,  4. 

See  Set-ofF,  7. 

JUniSDICTION. 

1.  The  circuit  court  has  exclusive  jurisdiction  of  all  claims  to  property  levied  on,  whether  the 
execution  issues  from  that  or  another  court.— CuWum  v.  Smith  cS-  Conklin C25 

2.  Tlie  defendants  being  sued  on  a  spechihy,  for  the  payment  of  four  hundred 
dolliir!!,  pleaded  in  bar  that  ihey  had  been  summoned  as  garniphres,  at  the  suit 
of  L.  S.  F.,  who  had  recovered  several  jodgmenlF  against  the  phiinliff,  bePirc 
a  jiisiirc of  i!ie  peace,  ti)  slate  how  much  tliey  were  indebted  to  the  latter;  that 
tht'v  admiiied  they  owed  him  two  hundred  dollars  on  the  specialty,  and  no 
more,  and  their  answer  was  contested  before  the  justice,  who  after  hearing 
the  evidence,  adjudgi'd  that  the  same  was  true.  Severul  judgments  were  rcn- 
derrd  by  the  justice  against  them  as  garnishees,  am'iuniing  lo  the  sum  ac'mit- 
ted  I"  be  due — all  of  which  have  been  satisfied:  Held,  that  the  sum  of  two 
hntidieii  dullars,  the  sum  ihet)  in  controversy,  l)eing  beyond  the  jurisdiction  of 
the  justice  of  the  peace,  the  inquiry'  as  to  the  defendants' indelilcdncss,  and  the 
decision  thereon,  did  not  sustain  a  plea  of"  Former  recovery,"  or  in  any  man- 
ner affict  the  plaintiff's  rights. — Cameron  v.  SioJlenwerck,  and  another.  704 

3.  A  judge  of  the  county  court  is  authorized  to  issue  the  writ  of  habeas  corpus  in 
all  cases  where  the  detention  is  claimed  by  virtue  of  civil  process,  and  is  empow- 
ed  to  judge  of  its  validity  in  every  aspect;  he  is  therefore  not  liable  to  an  action 
for  discharging  a  debtor  arrested  on  a  ca.  sa.— Morrow  &  Nelson  v.  Bird.     834 

4.  Tiic  Circuit  Court  may  take  jurisdiction  by  ceitiorari,  of  a  case  in  which  the 
jnicndaiii  of  a  corporate  town  has  rendered  a  judgment  against  a  person  .'esu 
dent  vvilhin  ihe  same,  for  the  violation  of  one  of  its  by-lavvs. —  The  Jntendant 
and  Councilofthe  town  of  Marion  \.  Chandler 899 

See  E.sccutors  and  Administratons,  19. 

See  Orphans'  Court,  16. 

JURY. 

I.  It  is  not  error  for  the  court  to  permit  the  jury,  after  they  have  dispersed,  a. 
gain  to  retire,  and  make  a  recalculation  of  the  interest,  if  upon  their  return 
tlie  p'ainliff  cbjecl  to  receiving  their  verdict,  and  the  verdict  previously  render, 
cd  is  not  disturbed Turner  v.  Eldridgc    ""1 

JUSTICE  OF  THE  PEACE. 

See  Garnishment  and  Garnishee,  9. 
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LAXDLOHD  A\D  TENANT. 

1.  A  irHiiiii,  when  mod  f.>r  llic  po^fCFsion  nf  dcrniyrd  prcmtfcc,  by  llir  Inptllnrd, 
18  pri  c'.itdi'd,  iiH  wrll  oiiriiigr  it*  r>iniiiiiiiiiirr,  h>  afi<T  I'l*  inniiriiiiinri  fr«  m 
calliiifT  III  qiiciilioi)  lilt- liilf  i>r  liiR  li«ii(I<'i>id.  iir  rvi\'intr  up  hh  (iiii>iaiidii>g  ti'le 
in  n  flruJigcr. — S/itllon,  rt  at.  r.  D'lf  n  dtni.  Eflnra. 230 

2.  The  only  cfTicl  ol  .i  dipcljiinicr  of  ihc  nili-  of  Jhc  landlord,  \>y  ihc  Irn^ni,  is, 
to  bar  iho  cniry  of  ihc. landlord,  if  itficr  knowU-dgc  ol  such  (li>clii'nnT  In-  prr- 
mitb  lliu  tenant  lo  r<'iii!i ill  in  i)iissi.>.-iiii)  until  i!ic  !-i;itii;c  df  Iiiiiiiij'ii"i:;  fmh'ds 
an  entry. — Ih.  .  .23[) 

3.  A  landlord,  upon   mumh^'  im    uiiu.n  \ii   j;;^^(■i.lJl  n   i'V   iiuM  LI  lUi  ^^  irin^li  of  the 

act  of  1843,  is  entitled  to  tlio  prccr^s  of  attuchmcnt,  and  it  is  not  necessary 
that  it  should  be  stated  that  tlie  attachment  i?  rot  Fucd  out  for  the  puiposc  of 

vexing  or  harrassing  the  defendant.— //otrArn*  v.  Gill C20 

4.Thc  design  of  the  act  was  to  make  tht:  landlord's  lien  on  the  ciop  more  cflVcluahthc 
attachment  therefore  is  ptopcily  issued  against  the  crop  grown  on  the  land-- 76.  G20 

LAND  TITLES 

I.  The  power  given  to  the  registers  and  receivers  by  the  different  acta  of 
Ciingres!',  i<»  deierniinc  lu-lwet-n  conflicting  utid  inti'rfcring  cluiins,  and  to 
direct  the  ni.tiiiier  of  lociiiing  and  surveying  tlit  m,  npplies  only  to  coiifitniitlion 
of  iinpcrfcci  grants  made  by  «be  former  proprietors  of  the  cminlry.  Tluseof- 
cers  libvt',  thcreforL",  no  jiower  to  locate  and'dircci  the  survey  of  a  disputed 
line,  where  one  of  the  parties  claims  by  virtue  ot'a  ciini|)Iete  and  uncon'ditional 
grunt;  as  in  the  case  of  tiie  donation  to  Ihc  curporatioti  of  INIubilo  of  ili'-  liospi. 
t«land  bake-house  lots,  by  the  act  of  26th  May,  Ifc24. — Mayor  and  Aldermen 
Mobile  V.  The  heirs  of  Fanner 738 

See  Deed,  Registration  of,  2,  3. 
See  Entry,  1,  2,  3,  4. 

LAW  MERCHANT. 

1.  A  negotiable  instrument  rf^ct-ived  before  it  is  due,  in  payment  of  a  pre-existing 
debt,  is  received  in  the  usual  course  ol  trade  belivreu  merchants,  and  will  pro- 
tect thn  holder  iig<inist  a  liitciil  equity  beiween  tlic  original  paities,  of  Hliich 
l)ehad  i.o  nuticc—TAe  Bank  of  M.biU,  H<iLlell,ft  uls.  v.  Hall 639 

2.  A  negotiable  iuslruuient  received  from  the  payee,  bi  fnrc  maturity,  as  an  in. 
demnity  against  future  lo^s  on  a  suretys-liip  then  existing  on  the  part  of  the 
holder  for  the  payee,  is  not  a  transfer  in  the  usual  course  of  trade,  83  as  to  pre- 
clude the  maker  from  availing  himself  of  a  latent  equity  between  him  and  the 
payee... 76 639 

LEGACY  AND  DISTRIBUTIVE  SHARE. 

1.  A  decree  for  the  wife's  distributive  share  must  be  rendered  in  favor  of  hu»- 
band  and  wife. — Blackwell,    Adm'x   v.  Vaslbinder 219 

LESSOR   AND  LESSEE. 

1.  The  section  of  the  act  of  1807,  "  concerning  executions,  &c.,"  which  inhibita 
the  removal  of  goods  and  chattels,  levied  on  by  execution,  ficm  any  messuage, 
lands,  &,c.,  leased,  &.c.,  until  the  payment  of  the  money  due  for  rent  of  the  pre- 
miscs,  only  gives  a  lien  for  the  rent  duo  at  the  time  of  the  levy,  and  not  for 
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whit  is  then  accruino;,  and  to  become  due  at  some  future  period. — Whidden  v. 
Toulmin 104 

2.  Wh'.'-c  the  sheriff  levies  process  on  goods  of  a  tenant  in  a  house  leased  to  hira, 
he  is  not  liable  to  the  landlord  for  its  use  and  occupation,  if  the  possession  has 
not  been  demanded,  and  he  merely  retains  the  key,  using  the  house  for  the  safe, 
keeping  of  the  goods...  the  lease  continuing  duringall  the  timeof  the  she- 
riff's occupancy. — Ih  104 

3.  The  act  of  1821,  [Clay's  Dig  506,  §  3,]  docs  not  give  the  landlord  a  lien  on  the 
crop  raised  on  the  rented  land  ;  it  merely  declares  that,  as  between  the  landlord 
and  an  execution  creditor,  the  former  shall  be  entitled  to  preference,  to  the  ex- 
tent of  one  year's  unpaid  Teni.—Frazier,  use,  &c.  v.  Thomas 169 

LIBEL. 

1.  A  piibreation,  the  tendency  of  wlueh  is  In  e.xpo-e  'he  pnrtv  to  ridicule,  con* 
Icm;)'  Hnd  disgrace,  is,  if  malicmusly  or  vvantoniv  dn.nc,  a  libel.... Wetr  v.  Hns» 
and  Wife • • 881 

2.  Win  n  the  libel  h  t>l  s.x'kcn  of  ihe  |  i  .ititiff  us  ih<-  "  F  llv  horf:^,"  i,nd  ii  nnndo 
till'  the  pIrtiiiiiflF'.-i  w  fo  was  meant,  held  to  be  i  orrect — her  name  being 
Hos^....Ib 881 

3.  To  ennslitnlo  a  libi'l,  it  iniisl  be  published  as  well  as  written,  and  if  copies  of 
the  writing  are  taken  wiihoiil  the  consent  of  the  aiillmr,  the  offence  is  not 
coniplelc. — lb 882 

LIEN. 

1.  Where  personal  property  is  levied  on  by  attachment,  and  a  replevy  bond  exe- 
cuted, conditioned  to  have  the  same  forthcoming  to  abide  such  judgment  as  may 
be  rendered  in  the  cause,  the  property  cannot  be  levied  on  by  an  execution,  the 
lien  ofwhich  is  not  paramount,  until  it  is  discharged  from  all  liability  to  satisfy 
the  attachment  on  the  judgment  therein. — Rives  &l  Oicen  \.  Wilborne 46 

2.  The  act  of  18:21,  [Clay's  Dig  506.  §  3,]  do  s  not  give  the  landlord  a  lien  on  the 
crop  raised  on  the  rented  land;  it  merely  declares  that,  as  between  the  land- 
lord  and  an  execution  creditor,  the  former  shall  be  entitled  to  preference,  to 
the  extent  <»f  one  year's  unpaid  rent. — Frazier,  use,  &.c.  v.  Thomas 169 

3.  VVher''  an  inj-inction  is  awarded  ai  the  inslitnee  nf  a  stranger,  lo  restrain  the 
collection  of  a  judgment  by  the  sale  of  property  levied  on.  and  a  bond  executed 
with  surety,  the  lien  of  the  jndgmetit  is  not  thereby  impaired  ;  and  upon  the 
dissolution  of  the  injunction,  thcplainiiff's  execution  wi  I  be  entitled  to  priori- 
ty, as  ag^iinst  other  creditors  or  putebasers,  wliose  liens  attached  while  the  in- 
junction was  in  force. — BarlI.ell  &  Waring  v.  Doe  ex  drmGoyle  Si.  Phillips305 

4.  Where  the  vendor  of  land  lakes  notes  wiih  security,  and  givi-saliond  lo  make 
titles  when  the  notes  arc  paid,  if  he  afterwards  indorses  one  ofihe  notes,  and 
the  indorsee  diseharwes  the  surely,  he  is  not  entitled  to  enforce  the  vendor's 
lien  upon    the    lanA  —Mnrtin  v.   Li/ndie 427 

5.  Where  the  plaintifF  in  a  judgment  receives  a  partial  payment  thereon,  and 
agrees  lo  slay  the  S'lme  for  six  months,  and  no  execution  issues  until  the  expi- 
ration of  that  period,  ihe  agreement  will  be  con>i(lered  voluntary,  and  ihe  lien 
of  the  judgment  override  and  defeat  a  cunvcyancc  made  by  the  defendant  du. 
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rit>jjihc  lime  the  indnljcnce  whp  gratiird  ... D</f  fxdem.  Letrrich  Sl  Co  v. 
Bales  480 

t).  A  mere  agreeinpnt  totihjp  ponds  in  Fatlrfactioii  of  nntece<!ent  ad^'ancen,  will  not,  in  general, 
give  the  Ihctor  or  consiirnee  a  lien  upon  them  for  liiii  general  balance  until  ttiey  come  lo  l.ii 
actual  possession ;  but  ifihereisa  specific  pledge  or  appropriation  of  certain  ascertained 
goods,  with  the  intention  tlint  they  t!linll  be  a  security,  or  the  procet^ds  as  a  |>nyment.  and  they 
are  dc()osited  with  a  bailee ;  then  llie  properly  is  (Changed  and  vests  in  the  iiiUividutil  to  wbr.m 
tiiey  are  to  be  delivered. — Vctha,  Sbeppard  i-  Co.  V.  Poft  Sr  Sou 690 

7.  When  a  d«-l>t  due  bv  pnimir'sory  iioie  is*  aiiarjicd  l»v  pHrnislicf  process,  iho 
srrvicp  crraieca  lic-n  upon  llieiicl'l,  wliicli  CHtitioi  he  difi-Hii-d  hv  a  >ub.-'equent 
bonii  fidt  iraii>ifer  by  ilic  payee  <if  the  nnle  to  a  third  person,  nolwlibf^iaiiding 
the  eiiiire  ignoranco  of  ihe  assi^jnee  of  ihe  I»r(lce^s  or  its  service — Dure  v. 
Diiwsnn • 712 

See  Admiralty  Proceedings,  1,'J. 

See  Execution,  1. 

See  Principal  and  Agent,  3,  4. 

LIMITATIONS,  STATUTE  OF. 

1.  A  falher,  by  deed. conveyed  certain  slave.-*  'o  liis  son,  slipuliilin^  at  the  fimCf 
by  parol,  for  I  lie  possession  (if  ihe  slavei:  during  his  life,  and  retained  ihe  pos. 
FPssion  abniil  sixiceii  years,  «*licii  the  Hon  obiaintd  llie  posscshion  of  one  of 
tli«-iii  wiiliouMlie  faihcrV  ciinseni.  The  falher  having  hroiiglit  an  actiiri  to 
recover  the  ^lave — Held,  l^l.  'I'hat  as  heiwcen  hirn  and  his  son,  no  length  of 
time  would  ripen  lii*  po>se.>i9ion  in'"  a  Ullf,  unless  ii  was  held  by  himadverse 
totheliiie  of  his  son.  2d.  Thai  lo  show  the  character  of  the  possession,  it 
WB>  Comjieliiil  for  the  son  to|iriivclhe  parol  a;irefiiienl  relating  to  it  — Strung 
V.  Strong 345 

S.  The  staiiilc  of  litmlalionsof  I8U2,  "For  the  liiiiiiution  of  actions,"  does  not 
bci;in  tu  run  aijainsi  a  niHrricd  woiiinn,  until  she  ht'c<>ni<-s  tliseocerl;  nor  will 
the  i>i»leiiesK  III  ihe  di'iiiand  prevent  a  rccovrry,  where  the  siamte  has  not 
Completed  a  hnr.—-Sled^e^s  Adin'ra,  et  al.  v.Clnptuii • 569 

3.  The  ^iiaie  Bank  is  a  mere  corpora  lion,  not  iiivesii-d  with  ihe  ailrihuliHuf 
sovereignty,  and  iikt;  an  ordinary  erediior  iniiKi  cause  a  claim,  of  which  it  is 
the  proprietor,  to  he  presented  to  the  administrator  of  a  ileccased  debtor,  within 
pisjliicen  monihsaM<'r  tlur  grain  of  udmiiii-traiion.-.-T'/fc  Bank  of  the  Stale  of 
Alabama  v.  OtbsoH^a  Adni'is 814 

MANDAMUS 

1.  A  Judge  of  the  Circnit  Court  is  not  authorised  lo  award  a  mandamus  in  vaca- 
tion, and  the  refusal  to  do  so,  however  meritorious  the  grounds  of  the  applica- 
tion may  be,  does  not  uutho.'ise  the  Supreme  Court  in  virtue  of  its  general  su. 
pcriiitendencc  and  control  of  inferior  Jurisdictions,  to  grant  the  writ..~.£x 
farte  Grant,  adm'r  de  bonis  non,  of  the  estate  of  M.Cord,  deceased 91 

B.  A  writ  of  error  will  not  lie,  from  an  order  of  court,  permitting  a  sheriff  to  amend 
his  return  lo  &  fieri  facias ;  the  party  prejudiced  by  surh  order  has  a  remedy  by 
minlatnu^,  to  cause  it  to  be  vicited..-.K^i?/«;j  «f  Bu-key  v.  Porter 172 

>}.  A  declaration  by  ttnT  commissioners,  of  the  fund  out  of  which  a  claim  declared 
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valid  by  them  is  to  be  paid,  is  void  for  want  of  authority,  and  therefore  the  county 
court  cannot  take  jurisdiction,  by  appeal  from  such  a  determination  of  the  com- 

missioners,  and  its  judgment  on  such  appeal  is  a  nullity Cvthbert  et  als.  v. 

Lewis 262 

4.  When  a  claim  has  been  declared  valid  by  the  commissioners,  it  is  the  duty 
of  the  court  of  roads  and  revenue  to  make  the  necessary  order,  and  if  it  re- 
fuses,  a.?nuiidainus  is  the  proper  remedy.  — lb 262 

5.  A  mandanuis  will  not  lie  to  cnnipil  a  jnd<rc  of  lliu  conniy  court  to  accept  a 
bond  lendcrt'dby  the  sheriff;  he  havin>r  adjudged  it  insufficient,  and  for  that 
cause,  having  declared  the  office  vacant. —  T/ie  Stute,  &lc.  v.  Bowen.    511 

See  Discontinuance,  1. 

MARRIAGE. 

1.  Quere  ?  Are  not  the  statutes  in  respect  to  the  obtaining  a  licence  to  celebrate 
the  contract  of  espousiil,  and  the  fnrm  of  its  solomnizalion,  director^  merely  ; 
and  is  it  imi  competenl  for  persons  of  proper  age  to  consummate  ttie  contract 
•per  verba  de  prcRsenti,  without  a  license,  or  ilic  intorposiiion  of  one  of  ilie  fiinc- 
lionnries,  designated  by  the  law. —  The  State  v.  Murphy. 765' 

See  Indictment,  3. 

MASTER   AND  SLAVE. 

1.  Uj>on  llie  hirer  of  a  sluve  refusing  to  provide  necessary  medical  attendance 
for  ilie  slave,  and  insisting  nn  his  laboring  when  physically  unable  to  do  so, 
the  owner  may  lake  possession  of  the  slave  for  the  purpose  of  having  medical 
aid  aff.)rded  him;  and  upon  the  refusal  of  the  hirer  again  to  receive  the  slave 
when  restored  to  health,  so  i.s  to  be  able  13  wcuk,  the  entire  amr)unt  of  the 
hire  is  recoverable Hugiin  v.  Carr  &  Anderson 471 

MORTGAGOR  AND  MORTGAGEE. 

1.  Whether  a  mortgage  of  articles  of  merchand'z^,  which  the  mortgagor  has  the 
.  right  to  use,  sell  and  dispose  of,  for  the  pu  pose  of  paying  the  mortgage  debt,  is 

not  fraudulent  ^er  se — Quere. —  Wisivall  v.  Ticknor  and  Day 179 

2.  If  ihe  morlgagi'n  has  indorsed  ilie  iioie.^aiul  assigned  the  mcirtgage  by  which 
tht-y  were  intended  to  be  neciircd,  lie  is  not  prima  facie  a  neeessarv  parly  to  a 
bill  brought  for  a  foreclosure ;  and  a  bill  which  makes  his  heirs  parlies,  must 
show  their  iiileresi  by  proper  iillegalioiis,  and  should  conlain  a  prsyer  for  relief 
and  process  against  ihem. —  Walker,  et  al.  v.  The  Bank  of  M'>lite. 452 

3.  Where  irifanls  are  defendants  to  a  bill  of  foreclosure,  the  master  should  ascer. 
lain  and  report  whiHher  it  was  for  their  inieresi  to  sell  the  mortgaged  properly 
in  separate  lots,  whether  a  division  Can  be  conveniently  made,  and  wliie'i  par- 
eel  their  ioterest  requires  should  be  sold  :  Further,  ihal  he  should  report  such 
a  slalcmeni  of  iheevideneu  a<  would  enable  ihe  court  to  judge  of  I  lie  justnrss 
of  his  conclusions,  if  questioned. — Jh .452 

4.  Upou  the  forfeiture  of  a  mortgage,  the  mortgagee  becomes  not  only  entitled  to 
the  possession  of  the  mortgaged  premises,  but  also  to  the  rent  then  in  arrear  and 
unpaid,  upon  notice  to  the  tenant  in  possession Coker  v.  Pearsall .542 

5.  Where  the  maker  of  promissory  notes,  payable  to  his  own  order,  execute*  a 
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mortgage  to  a  third  person  to  secure  their  payment,  he  the-ibyndmitntliat  llicy 
arc  valid  securities  for.  the  payment  of  nioncy  in  the  hands  of  the  m"  tr ,.-,  r- 
whclncr  regularly  indorsed  or  not — HartUell  and  Wilkinsv.  Blocker 

See  Fraud  and  Fraudulent  Conveyances,  2. 

NEW  TRIAL. 

1.  As  it  18  a  matter  within  the  discretion  of  the  court  trying  a  cause,  to  grant  or 
refuse  a  new  trial,  the  rcfusjl  to  grant  it,  on  the  ground  that  the  motion  tlierc- 
for  was  not  made  in  due    time,  is  not  revisa-ble  on  nrov  .-lliUlani,    by  next 

friend,  v.  Carr  and  Kelchum 557 

2.  The  court  has  ihe power, after  a  conviciion  for  a  feloii},  .. ,. ...:liUie con- 
sent of  liie  prisoner,  nnd  the  verdict  and  judguifnt  will  be  no  bar  to  his  being  again  tried  for 
the  same  ofluace. —  'I'.'ir  •■'  '    "    "•''     ' 6~6 

NOTICE. 

1.  The  notice  isKiird  at  llief^nit  ofa  Bank  requiring  its  debtor  tnan«^rprtu  an  ul. 
legation  of  indi^l)(fdiics5,  is  |.r"cess  Iti  bring  ihc  Initer  info  court;  but  aftiTtlic 
moliiin  for  jdilgincnt  hiis  bocn  siiIudiiiciI,  it  iimy  bo  legnriicd  ;is  a  iiiolion  in 
wriiiiig,  idciitil'viii^  tho  d>-hi.  to  which  the  d>-fi-iiiiaiil  iiiiiv  ciiliri  d>  mtir  or 
plead  to  i«hue. Griffin  v.  Thf  liank  of  thf  Sinle  of  Alubama 908 

2.  Where  a  notice  of  a  motinn  f.ir  jiidjiineiit  in  l.ivor  r>f  a  Biitk  nixtcn  ibe  lime 
when  the  noic  vvas  discoiitilcd,  so  iis  to  KJinwiliat  ii  was  before  it  bears  dnir, 
this  slaicinrnt,  us  it  is  iintu  ces-sttry,  may  be  irciiicd  ux  !=nrl>lll^agt; Jh  908 

3.  A  notice  at  Ihe  suit  of  a  Ijiuk  need  not  be  datiut,  niilcss  ihtMliili!  is  iiMilf.  iii>i. 
terial  by  a  rul'oreiico  ttt  it,  as  inilicating  ihu  limo  when  the  niotiiiri  <vill  be 
mado,  &c  ;  and  aliiiouxh  the  inil  )rs(>mcMit  of  iis  receipt  by  tlio  slierifF  shi«\)'s 
tliat  the  notice  whs  pluc-'d  in  his  hatulM  before  tbit  m.itiirity  nf  the  debt,  ycl  if 

it  is  not  servfd  niitil  rtfitr  h,.'.;  -i.i   ;-■  -i....    ....  ..i.i....i />•,..  i...  ...,.!..  to  thi:« 

defect  in  ihe  notice //;,  — 908 

4.  The  plea  of  nO«  ilSSUilipsil  in  ii  iidi  ice  .u   u    iii'iiuii   mr  jiiujiiK  Hi  .11    iiii-  SUM  of 

the  Bank,  throws  upon  the  pbiiniiff  the  onus  of  jiroving  the  iiiaieiiHl  facts 
stated  in  tiio  notice;  and  if  theiioiu  sought  lo  be  rcci)ver<-d  is  nli^di-scrlbl•(|  its 
to  the  tiineof  iiH  malurii\,tbe  variance  will  be  fatal  to  the  mution — lb.  9U8 

OPEN  ACCOUNT:?. 

1.  One  species  of  open  accounts  is,  when  there  arc  running  or  current  dealings 
between  the  parties  which  arc  kept  unclosed  with  the  expectation  of  fresher 
traasactions.—Csocfux'n,  use  of  Hakyadm^r  of  Woods  v.  Harrison 133 

orphans'  COURT. 

1.  The  county  court  his  not  jurisdiction  to  order  a  sale  of  lands,  for  the  purpose  of 
more  equal  distribution,  unless  the  pctiti(;n  of  the  executor  or  administrator  sets 
forth  and  particularly  describes  the  heirs  of  the  deceased. — Blami  v  Grant.  110 

2.  Semble  :  It  is  competent  for  the  judge  of  the  county  court  to  set  aside  the  pro> 
bate  of  a  will,  which  he  had  previously  allowed  without  proof,  or  upon  insuffici- 
ent proof,  and  without  notice  to  the  widow  and  next  of  kin,  as  directed  by 
•tatute—.TAe  heirs  and  distributees  of  HiU\.  Hill's  executors 1C6 

3.  A  uilalion  to  an  administratrix,  whicli  calls  her  "  to  make  a  showing  of  how 

122 
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and  in  wliaf  manner  she  has  administered  and  dii^posed  of  ihe  eslafe  of  the  de> 
x:cas^'d,  will  not  aulhorizc  the  judge  of  llie  county  court,  on  her  failing  to  ap- 
pear, to  make  a  finalset!lemcnt  of  llieesla1c--fi/(/c/:ice//,  Ad''x  v.Viislbinder2l8 

4.  When  an  administrator  is  cited  for  final  seltietneni,  and  fails  to  appear,  no  fi 
nal  judgement  can  be  rendered  at  the  return  of  the  citation  ;  but  the  judge 
should  proceed  and  -slate  the  account,  and  cause  notice  to  be  given  him  that  un- 
less he  appeared  at  the  next  term  of  the  court,  and  filed  liis  accounts  and  vouch- 
ere  forsettlement,  the  account  so  slated  would  be  reported  for  allowance--/6  219 

5.  An€xecutor,  by  appearing  and  submitting  to  account,  waives  all  objection  to 
thecilaiion. —  The  Executors  of  Sankey  v.  The  Heirs  of  Sanhey 607 

6.  A  proceeding  in  the  orphans'  court,  instituted  by  husband  and  wife,  to  obtain  the 
share  of  the  wife  in  the  estate,  does  not  abate  by  the  death  of  the  wife;  but  the 
settlement  may  proceed  at  the  instance  of  the  husband  as  her  administrator- /i  607 

7.  The  decree,  in  such  a  case,  must  be  in  favor  of  the  administrator,  and  it  would 
be  error  in  the  court  to  make  distribution  thereof  among  the  distributees  of  the 
deceased  wife.  Such  distribution  could  only  be  made  in  a  proceeding  between 
the  distributees  and  the  administrator. — Ih 607 

8.  No  decree  can  be  rendered  by  the  orphans'  court,  unless  the  infant  heirs  or  dis- 
tributees are  represented  by  a  guardian  ad  litem. — lb 607 

9.  The  decree  must  be  in  favor  of  the  infant,  and  not  of  his  guardian  — lb.     607 

10.  The  statute  requiring  the  judge  of  the  county  court  to  appoint  not  less  than 
one  day  in  each  month,  to  licar  and  determine  such  cases  as  are  cognizable  in 
vacation,  if  a  decaee  is  made  in  vacation  in  such  a  case,  it  will  be  intended 
that  it  was  rendered  at  a  regular  return  day,  where  the  record  shows  nothing 
to  the  contrary. — Davis  v.  Davis,  et  al 611 

11.  Wh  re  the  parties  who  are  seeking  a  settlement  of  the  executors  by  the  orphans 
court,  are  described  in  the  record  as  legatees,  their  interest  is  sufficiently 
shown,  though  not  formally  propounded. — lb 611 

12.  The  act  which  requires  notice  to  be  published,  &c.  when  an  executor's  ac- 
count will  be  reported  for  allowance  by  the  judge  of  the  orphans'  court,  is  for 
the  benefit  of  creditors,  &c.,and  a.i  executor  cannot  object  on  error  that  pub. 
licatiun  was  not  regularly  made.-../6  611 

13.  Where  several  legatees  are  entitled  to  recover  distinct  sums  of  the  executor, 
the  decree  should  be  in  favor  of  each  for  his  share,  and  not  for  a  consolidated 
amount  in  favor  of  all. — lb 611 

14.  It  is  no  objection  to  a  decree  of  the  orphans'  court,  on  final  settlement  of  an  ex- 
ecutor's account,  that  it  authorizes  an  execution  to  issue  de  bonis propriis^.Ib^ll 

15.  The  statute  which  requires  the  execution  of  a  refunding  bond,  where  a  lega- 
tee  petitions  the  orphans'  court  for  his  legacy,  does  not  apply  where  the  exe- 
cutor finally  settles  hig  accounts. — lb 611 

16.  A  report  by  the  admiriistrator,  tlial  the  estate  represented  by  him  is  insol- 
vent, is  necessary  to  give  lite  county  court  jurisdicti<jn  to  decree  against  him 
in  favor  of  creditors:  and  a  report  of  insolvency  made  by  a  previouK  administra- 
tor, has  no  effect  on  a  subsequent  administrator,  de  bonis  von. —Lambeth  and 
Wife  v.  Garber,  et  al 870 

See  Error  and  Writ  of,  19. 
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PARENT  AND  CHILD. 

1.  Where  a  Tathcr,  upon  the  marnnge  of  hi?  daughter,  or  afterwards,  sends  homo 
a  slave  wilii  her,  which  remains  in  tlic  husband's  posses.oion  for  ten  year^,  the 
presumptiun  thai  it  was  a  gif%  must  lie  e;tp!ained  or  rcbulled  by  salisTactory 
proof  thai  it  was  notnriousiy  nndersiood  not' to  be  a  gift  at  the  lime  :  and  even 
if  there  is  such  pro'if,  ii  is  not  too  much  to  say  thai  a  strong  presumption  arises, 
which  will  warrant  the  mfcrcnce  of  a  subsequent  absolute  gift,  when  the  contest 
is  between  a  creditor  and  ihc  donor. —  Hill  &.  Dill  v.  Duke.  -259 

2.  A  father  beinij  obliged  to  support  his  children,  is  entitled  lo  their  sert-ices  duruTg 
minority,  and  to  the  product  of  their  labor,  so  long  as  they  remain  members  of  his 
family,  but  if  he  drive  them  away,  or  voluntarily  permit  them  to  leave  him,  and 
provide  for  themselves,  he  is  not  entitled  lo  their  earnings. — Godfrey  v  Hays  501 

3.  Where  a  father  made  a  contract  with  his  son,  then  living  with  him,  that  he 
would  give  him  a  slave  for  doing  certain  work  upon  a  mill,  which  was  done,  and 
the  olave  conveyed  to  the  son — held,  that  the  slave  could  be  taken  in  execution 
at  the  suit  of  the  creditors  of  the  father. — lb 501 

4.  A  gift  of  slaves  by  a  father  to  a  son  is  void  as  against  existing  creditors. — 
Moore  V.  Spence 50G 

See  Will  and  Probate  of,  S. 

PARTNERS  AND  PARTNERSHIP. 

1.  One  partner  is  not  authorised,  from  his  connexion  in  business,  to  accept  a  bill 
as  a  security  for  the  debt  of  a  third  person  :  and  an  authority  cannot  be  inferred 
from  the  circum-tance  that  the  business  of  the  firm  is  that  of  commission  mer- 
chants, lo  sell  cotton,  when  the  plaintiff  is  aware  of  all  the  circumstances  un. 
der  which  the  acceptance  is  given. — Hibler  4*  Pearson  v.  De  Forest,  Morris  Sc 
Wilkins 92 

2.  The  plaintiff,  defendant  and  J.  P.,  composed  the  firm  of  J.  &,  P.  P.  «Sc  Co.;  the 
former  being  temporarily  absent  from  the  city  in  which  the  firm  did  business, 
appointed  the  defendant  his  agent  to  hire  out  his  negroes,  rent  his  houses,  and 
collect  the  hire  and  rent  of  the  same.  All  which  was  undertaken  by  the  defen. 
dant,  who  upoi»  the  return  of  the  plaintiff,  acknowledged  in  writing,  that  there 
was  due  to  the  plaintiff,  for  monies  collected  from  his  effects,  and  put  into  the 
houseof  J.  &.  P.  P.  &  Co.,  while  he  was  acting  as  his  agent  from  1st  March, 
1837,  to  I  St  Dec.  1838,  the  sum  of  §510  16-100  above  what  he  had  paid  out 
for  him.  The  partnership  had  no  interest  in  the  negroes  and  land :  Held,  that 
the  acceptance  of  the  writing,  did  not  make  it  necessary  for  the  plaintiff  to  re. 
sort  to  the  firm  for  payment ;  but  the  proof  entitled  him  to  recover  the  amount, 
with  interest,  uf  the   defendant,  individually. —  Paine  \    Moore 129 

3.  One  who  piircliases  goods  in  the  name  of  another,  is  npt  liable  to  be  charged 
as  a  partner,  although  he  is  to  receive  one-half  of  the  ■bt  profits  of  ail  the  pur- 
chases made  by  him,  if  it  appears  that  he  is  in  fact  an  agent  only,  and  thai  the 
agreement  to  share  tiie  profits  is  only  a  mode  of  compensation. — Hodges  «. 
Dawes  &.  Co 215 

4.  Where  one  partner  commingles  the  money  of  the  firm  with  his  own  cash,  so 
thai  it  rannolbe  distinguished,  he  is  chargeable  pro  tanto  in  an  account  wiihhis 
copartners,  as  for  a  conversion ;  and  if  in  such  case  the  money  come  to  the 
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h;in(ls  of  ilu-  uilmini.-^lr.ilor  of  lln-  p;ii-iner  coiiverlinor  it,  it  seems,  \hn\.  an  ac- 
tion fi;r;,iii>i  hiiM  for  iiii.Mcy  iin.l  iiiid  ii'ccivi'd,  citnnol  lie  supported  by  the  fiir- 
viviii^  iiu'iiiiicrs  of  till'  firm.--- t'ly/i-f'/  /   v.   Miirlow,  --vrzicing  porluer,  &c.  338 

5.  Siiiib:e:  A\\iiQ\'um  ui  iiisuitipsit  Ciimiot  ho  iniiintained  by  a  siirviviiifj  part- 
ner ii<)-iiiii^t  iliu  rcprc^eiiialivi'  of  a  dicciiMd  (.'D-j.'Hrli.cr  for  the  recovery  of 
a  di  III  due;  f)y  tlie  lailer  li>  llio  firm,  or  for  money  in  liaiul  al  Ibe  lime  of  Ins 
dtaili;  unless ilic  |);iri ncr.-liip aeconnts  bave  been  sellUd,  and  a  balance  struck. 
Tbf  remedy  in  f^nvM  case,  is  in  eqnily — lb 338 

6.  An  iiniiicorporaled  body  of  individuals,  issuing  notes,  are  liable  as  partners, 
and  lJier<f"re.  under  the  slalnioof  ibis  Sla!e,  tiie  defence  tlial  tlie  defendant 
))ad  wiihdrawii  froni  the  association  before  llie  note  sued  on  vvas  issued,  can 
otilv  be  ffiven  in  e\  idenec  undir  the  |)lea  of //oh  isi  fac1v7i)....Muii1gomery  v. 
Elliott,  use,  &.e > 701 

7.  In  a  suit  by  iwo  as  partners,  it  is  admiFsible  for  the  defendant,  under  the  general 
issue,  to  prove  that  the  debt  sued  for  is  due  to  one  of  them,  and  not  to  the  plain. 
tiffs  joinlly.  'Ihe  statute  dispensing  with  proof  of  the  partnership,  unless  put  in 
issue  by  plea  in  abatement,  [Clay's  Dig.  324,  §  68,]  docs  n(  t  apply  when  the 
contract  is  with  an  individual,  and  the  suit  is  by  a  partnership. — Kenan  v. 
Starke  and  M^ore 773 

8.  Tlie  ii(lriiis.<i(iu  ofoiic  person  ihiit  aiioi lier  was  his  partner,  is  not  evidence  to 
^^I.■lhli^h  1  ho  ex  isle  one  of  a  p:tii  nership,  and  I  ho  la  ct  thai  the  parly  mailing  tho 
admission  is  not  sued  in  i he  same  action,  or  is  dead,  can  have  no  itifliience  upon 
the  aetnissihihiy  of  the  evidence  :  Ihe  re|)reseniativcs  of  a  deceased  parlnerare 
mad'-  liiible  al  law,  if  the  survivors  aie  ins<ilvenl.---77?orw/o//  \.Keii  &Hope  8^3. 

9.  The  dccliiiaiioii  alleged  ilial  the  deleiidanl's  intestate,  as  a  member  of  the 
firm  of  A  L  &  Co,  which  was  continued  for  the  pur)  oses  of  liquidation,  but  in 
otiier  respeci>  was  dissolved,  made  a  promissory  note  in  their  name,  for  the 
paymetii  of  a  prc-exisMng  debi  <jf  the  firm,  to  Ihe  p'ainlifl":  Held,  that  it  could 
iioi  be  iniended  from  the  declaration,  thai  the  firm  were  liable  to  the  payment 
of  ihe  no'c,  bnl  ii  imposed  an  imlividiial  responsihilily  upon  the  inlesiate,  for 
wlooli  his  aiiriiiiiistraior  was  suable  -- Fontaine  <fc  Ficeiiian,  use.  6fC.  v.  Lee^s 
Adm'rs 889 

10.  V\  In  re  the  same  person  was  a  pailncr  in  two  parliierships,  and  one  of  the 
pr". riiK  r>h:ps  cxeciUi  s  iis  nolo  lo  ihe  oil) er,  or  ht  conies  o'lii-rwise  indebted,  the 
death  of  ihi;  comm<iri  partner  removes  ihe  impediment  lo  a  suit  al  law  to  re- 
cover ihe  demam',  and  'he  survivor  of  the  I'lie  concern  may  sue  the  survivors 
of  the  other,   ill  law— -Z^/cw  v.  Le  Bruce  and  Prince 904 

See  Errof,  Writ  of,  20. 

PLEADINGS. 

1.  The  indorscr  of  abflipf  cxclmnge,  bring  sued  on  his  indorsement,  pleaded  that 
the  bill  was  made  to  be  negotiated  to  the  plaintiff;  that  the  consideration  of  the 
defendant's  indorsement  was  the  previous  deposit,  by  the  drawer,  of  ten  bales  of 
cotton  in  the  warc-house  at  D ;  for  which,  at  the  time  of  the  negotiation  of  the 
bill,  lie  gave  the  plaintiff  tiie  receipt  of,  or  order  upon,  the  ware-house  keep- 
er. Further,  that  the  cotton  was  of  the  value  of  one  thousand  dollars  ;  that  the 
plaintiff  agreed  with  the  defendant  to  take  and  sell  the  same,  and  apply  the  pro- 
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cecds  thereof  to  tlic  (iischar<jc  of  tlic  bill  btforc  the  defendant  should  be  called 
on  to  dischar'^c  any  part  of  it— All  wljicIitiifiLiintifTliaB  fuilid  to  c!o:  Held,  1. 
It  cunnot  be  ;tf>suined,  that  the  arrisnjcmrnt  bclwccn  the  pminiiff  and  drawer, 
was  not  in  writinT.  2.  Th..ttlie  pica  would  lolcrttc  (he  udndesion  of  evidence 
to  bar  the  action ;  though  it  mi^ht,  pmbups,  b«  competent  for  the  plaintiff  to 
show  the  removal  or  dcslrnction  of  tljc  cotton,  so  that  it  could  not  be  obtained. — 
Bank  of  The   State  of  Alabama  v.  Wk'.tloio 135 

2.  Where  a  suit  is  brought  in  ihv  fiaiuc  of  one  jicrsnn,  Un  iliu  use  of  «noiher, 
the  dcfendiint  m:ty  pK-ail  cither  in  bar  or  abiiicinciit,  lliiif  llit-  nominal  iilain. 
tiff  was  deud  at  thu  cominenneinent  nf  the  suit — Jetiks  v.  EdtcunU,  use,  &.c  143 

3.  In  an  action  ajrainst  a  sheriff  for  failing  to  levy  an  attachment  on  a  sufficiency 
of  the  property  of  the  defendant  therein,  thcdcclaiation  alleged  Ihul  a.  tenditioni 
exponashmd  been  placed  in  liic  sheriff's  liands,  requiring  him  to  sell  so  much  of 
the  estate  which  he  had  bi  rn  commanded  to  attach,  as  was  n(  value  sufficient  to 
satisfy  the  judgment  and  costs  rendered  in  that  suit :  Held,  that  so  much  of  the 
declaration  as  related  to  the  venditioni  exponas,  miglit,  if  necessary,  be  reject- 
ed as  surpltis.iore ;  and  an  averment  that  the  plaintiff  had  sustained  damage  to  a 
greater  amount  than  the  debt  sought  to  be  recovered,  was  under  the  act  of  1824, 
equivalent  to  an  averment  that  tlie  same  was  unpaid. — Griffin  v.  Ganaway  148 

4.  Where,  in  an  action  for  failing  to  levy  an  atlaohmenl  on  a  sufficiency  of  property 
to  satisfy  the  debt,  the  declaration  correctly  dcsc.ibcsthe  piocerdings,  as  to  par- 
ties, date  of  attachment,  and  amounlof  judgment  rendered  therein,  the  variance 
of  a  quarter  of  a  cent  between  tlin  description  in  the  declaration  and  the  attach- 
ment, does  not  authorise  the  exclusion  of  the  latter  as  evidence. — lb 148 

5  An  action  against  a  shi-riff  for  tailing  in  levy  pri>co«»>«,  chiimoI  be  supported 
by  proof  ilial  the  money   bad  been  Cotlecli'd   by  him — III 148 

6.  In  an  action  by  the  indorsee  against  the  indorser  of  a  promissory  note,  payable 
in  bank,  on  the  Isl  NDvember,  1833,  the  declaration  alleges  "  that  afterwards 
when  the  said  note  was  due  and  payable,  according  to  its  tenor  and  effect,  to- 
wit,  on  the  3d  of  August,  1833,  it  was  presented,  &c  ,"  and  continues  the  mis- 
take  of  the  time  nf  payment,  in  the  averment  of  protest  and  notice,  but  always 
under  a  s-Aliclt,  the  mistake  cannot  bo  reached  by  demurrer,  nor  as  a  variance  ; 
consequently  it  is  not  av.iiUblc  on  cr.T>.-  after  judgment  by  default. — Cratc/ord 
v.  Canificld 153 

7.  A  count,  of  a  declaration  asserting  that  a  landlord  had  a  lien  tipon  certain  chat- 
tels, which  has  been  dcatroycd  by  the  act  of  the  defendant,  i.«-  bad.  without  show- 
ing how  the  lien  was  created  :  the  existence  nf  a  lien  is  the  conclusion  of  the 
law  upon  certain  facts,  and  they  shouhl  be  staged,  in  order  that  a  judgment 
may  be  formed  of  the  existence  of  the  lien; — Frnzier,  use,  &.r.  Thomas —  1 69 

8.  Where  a  plaintiff.  «ning  by  n  prorhriii  ami.  di->cribe.-»  bwn-flf  in  the  writ  and 
declMriiiion.  as  un  infant  under  ibo  a;ii'  of  ivventy-o"e  years,  sind  the  defend, 
ant  plctd:*  *'n  >t  truilly,"  atid  "accord  imd  ^;ltiJ!^iloli■>n,"  >he  plia<lins[s  ad- 
mit tlie  plaintiff  V  inniney;u*id  in  sncli  eusc,  a  i9iilimi.-isi>ilt  to  iirbiira'ion  and 
award  noi  biMng  o'.ili  jatory  on  liim,  in  i\  lir  rtjccicii  as  ivldfiico. — Hnbliert  v. 
Collier,  by   his  next  friend,  ^-c.  269 
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9.  In  an  iicliun  oftic^piisf;,  an  aibiiraiion  and  a«;nd  miipl  lie  specially  pleaded,  and 
cannot  be  given  in  cvidunciMinder  llic  pica  of  accord  and  salisfaclion. — /62G9 

10.  In  an  action  against  a  sheriffand  sureties,  on  his  bond,  it  is  not  neccBsary  to 
allege  a  demand  specially.  The  case  of  McBrooni  v.  Th^  Governor,  [G  Porter 
32,]  contra,  overruled. — Hill,  et  als.  v.  Filpatricjc,  Gov.  vse,  tj-c 314 

11.  In  a  suit  against  the  sheriff  and  his  sureties  on  his  bond,  the  latter  cannot  insist 
that  they  are  not  liable  upon  the  bond  described  in  the  declaration,  but  upon  one 
executed  subsequently,  unless  they  put  the  fact  in  issue  by  pica. — lb.. 3J4 

12.  An   alias  pluriesf.  fa.  is  sufficiently  described  as  an  "execution." — Ih  314 

13.  Where  a  suit  is  comnu need  i)y  attachment,  tlie  attachment  is  the  initiatory 
process  in  the  cause,  and  the  defendant  cannot,  by  demurring,  bring  its  defects 
to  the  view  of  the  court,  or  avail  himself  of  a  variance  between  it  and  the  de- 
claration;  consequently  a  revising  court  will  not  look  behind  the  declaration  to 
ascertain  whether  the  suit  is  brought  for  a  less  pum  than  the  primary  court  could 
takejurisdiction  of,  unless  the  question  was  there  regularly  presented. — Roberts 
v.  Burke 348 

14.  Where  defendants,  sued  as  executors,  plead  ne  unqries  executors,  it  is  enough 
for  the  plaintiff  to  show  on  the  trial  of  the  issue,  that  they  had  received  letters 
testamentary  under  a  grant  thereof  by  the  county  court,  m  order  to  throw  upon 
the  defendants  the  onus  of  sustaining  their  pica. —  Tarver's  Ex'rs  v.  Boykin  353 

15.  The  declaration  commenced  thus  :  "  D.  A.  G.,  who  sues  for  the  use  of  S.  S., 
sheriff  of  T.  Co.  and  successor  of  said  D.  A.  G.,  complains,  &c.,"  and  (hen  al- 
leges that  the  defendants  made  and  delivered  their  promissory  note  to  the  plain- 
tiff, by  which  tiicy  "  promised  to  pay,  six  months  after  the  date  thereof,  to  the 
plaintiff,  by  the  name  of  D.  A  G.,  sheriff  and  administrator  of  the  estate  of  J. 
C."  The  breach  alleged,  is,  the  non-payment  of  the  note  to  the  plaintiff,  with- 
out negativing  a  payment  to  S  :  He'd,  I.  That.it  cannot  be  assumed  as  a  legal 
conclusion,  that  G.  was  administrator  in  vi;tue  of  his  office  of  sheriff,  nor  that 
S.  although  his  successor  in  the  sheriffalty,  was  also  administrator  dc  bonis  non, 
but  the  description  of  the  latter  as  sheriff,  if  necessary,  would  be  treated  as  a 
mere  descriptio personcz.  2.  That  if  S.  succeeded  G.  in  the  administration,  and 
thereby  became  the  proprietor  of  the  note,  the  defendant  should  have  pleaded  the 
fact.  3.  That  the  breach  was  well  assigncd.-Xing-  <J-  Clarke  \. Griffin, use, ^^c  387 

16.  When  an  adminisiralor  declares,  in  a  contract  made  with  him  in  his  repre- 
sentative  character, .oyer  of  !iis  letters  is  not  deniandable. — Harbin  v    L'Vt  399 

17.  To  a  similar  aciion,  ne  ungues  administrator,  is  a  bad  pica,  for  tlie  repre- 
sentative    character  is   admitted  by  making  the  contract. — Jb 399 

18.  The  jiidgmcnl  entry  recites  that  the  parlies  came  "by  their  attornies,  and 
the  defendant  suggests  ihat  the  ,)laintiffs  have  resigned  as  administrators,  of, 
&c.,  which  fact  being  proved  to  the  satisfaction  of  the  court,  and  the  defend- 
ant withdrawing  his  ploa,  says  nothing  in  bar  nrprechtsion  of  the  plaintiff'sde- 
mand.  It  is  therefore  considered.  &c."  Held,  that  it  could  not  be  inferred  from 
the  defendant's  suggesHnn  that  the  plaintiffs  had  resigned  the  administration; 
the  fact  not  being  admitted  by  them,  it  should  have  been  asserted  by  plea 
regularly  interposed,  and  tried  by  the  jury,  and  the  court  was  nut  competent  to 
determine  it  upon  hearing  the  evidence. —  Winslett  v.  McLemore's  Adni'rs  416 
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19.  Tlie  declaration  stated  lliat  cerl..  .  Mccminis,  &.c.  were  pluccd  in  the 
hands  of  M.  an  uilorncy  at  in^v,  wim  iinderiotik  locniicci  ihcin  and  pny  the 
proceeds  to  the  cieditars  of  U.  S.  &,  Co.,  and  the  brcxch  alleged  was  a  failure 
to  collect  and  pay  over  the  nii)ni-y:  Hi-ld,  tiiat  the  declaration  was  not  bad, 
for  iheomissiun  !o  parliciitaiizc  by  name,  the  creditors  lu  whom  the  money 
oollccled,  was  to  be  paid. — Muidia^  Adm'rs  v.  SliackUford 433 

SO.  It  is  allowable  in  pleading  to  rcTcr,  in  a  Fubst-quunt  to  a  preceding  count: 
and  in  an  action  a£rainst  anattornc)*  at  law,  for  failing  to  collect  and  pay  over 
the  amount  of  curtain  notes,  &.c.  intrusted  to  him  for  collection,  if  the  notes, 
&c.  ara  siifticicntly  identified  in  one  cnuni,  liie  counts  that  fullow,  may  refer 
to  and  ndopt  die  dcpcripiiim  tliorc  made,  without  mentioning  their  rcypedivc 
amounts,    and    by    whom    due. — lb 433 

21.  A  demurrer  to  a  plea  of  the  statute  of  limilutionii,  pleaded  by  name  only, 
with  the  conpcnl  of  'he  parties,  raises  fio  qiicsii'  n  bill  the  one  wheiher  the  sia. 
tuie  can    be  pleadcit   to   the  action. — Gundioin,  usr,  Si.c.  v.  Harrison    •     438 

22.  The  omission  to  aver  in  a  scire  facias,  to  shr>w  cause,  why  an  cxFCUtioa 
should  not  is.ouc  on  a  judtriiu-nt  wlncii  had  been  afBniied  in  the  Supreme 
Court,  llml  (he  record  nf  the  jud<^ment  remained  in  thu  inferior  cmrt,  cannot 
betaken  advaiiiagc  of  on  demurrer,  a^  special  de  iiurrers  have  been  abolished 
by  statute. — Barroio,  Adin'r  v.  PafrUs,  el  al 462 

23.  It  is  irregular  to  join  two  distinct  mailerK  of  abatement  in  the  same  plea,  and 
such  n  plea  is  bad  on  demurrer. Cuhb  v.  Fmce,  Brothers  Sc  Co 468 

24.  .\  declaration,  at  the  suit  of  an  administrator,  upon  a  promissory  note  payable 
to  his  intestate,  should  allege  that  payment  was  not  made  either  to  the  de- 
ceased in  his  iife-tiine,  or  the  plainiifl'^'mce  his  death  ;  and  if  it  merely'  nega. 
lives  a  payment  to  the  plaintiff,  it  is  bad  on  demurrer. — Stallings  v.  Wil 
Hams'   Adm'r ' • 509 

25.  The  plea  of  ne  WH'/'/c«  «'xf  cuter,  is  a  plea  to  the  merits  wiihin  tiie  meaningof 
the  act  of  1821,  wliicli  authorise.-"  a  defendant,  whose  deiourrer  is  overruled,  to 
willidraw  the  same  and  plead  to  the  merit*  of  the  action. — lb .509 

26.  In  an  aciicii  against  an  ndininisiralnr,  it  is  not  allowable  to  declare  in  one 
count  tiuon  a  demand  for  which  he  is  liable  individoallr,  and   in  another  for  a 

debt  doe  the  estate  he  rfpresenis;siich  a  declaration  would  be  objectionable  on 
general  demurrer  for  u  misj'dnder  of  cotitwe.—Jefford's  Adm'r  v.  Ring£old 
&.  Co 544 

27.  The  rescission  of  a  contract,  under  seal,  cunnot  be  given  in  evidence  under 
the  plea  of  aceord  and  satisfaction;  n:>r  can  ihc  acceptance  of  rent  from  ano- 
ther as  tenant,  avoid  a  lease,  unless  the  fact  be  pleaded  specially — Baretli  Sc 
Martin  v.  O'Cunner 617 

28.  Where  a  sheriff  Ju!>tifies  the  seizure  of  property  under  m  writ  of ^er; /acta*,  be 
need  not  allege  that  a  Judi;meni  was  rendered  in  the  casein  which  the  execu' 
tion  issued;  the  production  of  the  judgnieni  may  become  nccessjiry,  where 
the  plaintiff  proves  iliat  his  title  is  purainuuni  to  the  lien  of  the  execution. — 
Shepherd,  etal.v.  Nabors 631 

29.  Wiicre  a  creditor  on  account  of  his  debt,  acct-ptn  the  note  of  a  third  por>on 
from,  and  endorsed  by  his  debtor,  the  creditor,  upon  its  dishonor,  is  entitled 
to  declare  either  on  the  endorsemi*nl  or  for  the  precedent  debt;  but  in  either 
case  he  is  bound  t-ishe^r  the  same  degree  of diligeiiee.  —  Biles  v.  Rylitnd.  668 

30.  Tilt;  statutory  condition  thai  thu  endorser  shall  nut  be  liable  unless  the  maker 
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is  sued  lit  tin;  fii^l  (••■ur  nf  ili:^  caiin!  y  of  liis  rrsidi-nco,  hrinjr  \v;iivo(l  for  a  ppp. 
ciHfd  ;iini',  is  II  .1  nvivcii  ;i1  ilic  c.v  jKiaiiim  "f  ilial  lime.  A(niu  .iirls  il  is  only 
necfssiiiy  to  |iro<(-iiiii'  lin-  luiiiiii  in  msoivciiry  'ii  (juiir  lo  fix  ilic  luibility  of 
the  incJ'ii sir. -.-//( (;68 

31.  A  suit  Ji'ja'ns!  tin-  iuil  usir  i.f  ;i  nolo,  iia!  |i;iv.ililc  in  liftnk,  is  inrniHlnrc, 
whi^n  tl)i-  iiniiifi-  iuis  nai  hrin  |)r('iS(ci)io<t  id  insiilvfricv,  und  wlicn  iliire  is 
no  fact  wl'icli  o[>cia!c.>i  ;is  a  disi'trii^e  of  llio   foiHlilion..-//) 668 

32.  ir,  liowev'tT,  (Ik;  make;'  is  insolvent,  iind  dies  hcrnrc  llic  l-oldir  is  by  law  ro. 
quired  lo  sm^  Imhi,  Uic  crcdilfir  isiluii  disclinrgid,  irnd  llio  cndnmer  is  direct- 
ly liable.  Q//p?v'.-.\Vliol!ier  Ins  ileiilli  alunc  docs  tioi  prfidncc  lliu  Pijnif  Ccitise- 
qucnce.  Bui  tin;  ficaiii  of  iIk-  makri',  aficr  suit  bioiiglii,  will  not  cure  llie 
defect.--//* 6G8 

33.  Where  tiic  plamlit}'  iltiiicu-  I<>  l!u-  (Icfcnilanrs  )>!(  a,  and  m. I. mils  bis  case  to 
ibe  jiirv,  nliD  relcirii  a  vciiiici  a;^aiiisl  biin,  he  eritiiiot  object,  in  an  appt'llalc 
court  liiai  tl-.eio  wus  no  jiidirmcnl  on  bis  duniiiricr,  oi'  liial  it  slioiild  have  bi'cn 
sustained.--A'//A:,  el   nl.    Snltlc 679 

34.  A  count  in  case  is  jjood,  wliicli  ail"o;i.s  liiat  !lu;  |)liiiniiff  dilivcred  lo  tbe  de- 
fendant cerluin  negroes  to  lnj  iiircd  out  by  Inn)  us  auciionccr  (upon  a  irafonable 
reward.)  for  twelve  inonlhs,  bnl  to  be  drliveri  d  lo  the  Inrer  upon  bis  ^iviti|j  good 
Beciiiitv;  and  thai  the  dclViHlanl  did  rlispose  oi' ilieni  lo  G.  VV.  for  that,  lime, 
for  $2i)^,  willioiit  sccnrily;  in  coi  sequence  of  wliieii  Ilic  lure  remains  unpaid, 
and  is  wliolly  b'st,  &e... ./?,'/<-/.■  v.  liiiggs 87 

35.  The.  deelaialion  a!ii;res  that  il  \\asa:.nei(l  heiween  plainlifTand  defendant 
tbal  the  latter  would  be  U.  W's  mrety  lor  the  sum  ol  S'-i^'S,  lor  llie  hire  of 
certain  .slaves,  if  tbe  plaintiff"  would  cieilil  (i.  VV.  tluMefor;  tbal  the  plaint'ff, 
at  defendant's  special  instance,  &  c.  did  jr.ve  llie  credit,  yel  the  defendant  re- 
fused to  become  bis  surety  ;  l\y  fea-un  wbereof  tbe  fai<l  sum  remains  unpaid, 
and  isatid  will  be  i\  bolly  lost  to  ibe  plaintiff :  Hi'ld,  tbai  tbe  declaration  dis. 
closes  a  can.=e  of  action,  I'lr  which  case  wiil  lie,  and  lliat  it  was  not  bad.  be- 
cause il  did  not  aver  Mie  agreirncni  was  in  \\riliM:r. —  Ih. 687 

36.  A  [iromi^e  by  one,  ilia!  be  will  pay  the  dcbi  ol  another,  il  the  creditor  will 
State  ibe  aeeonni,  and  make  affidavit  of  iis  corn  cUkss,  before  tbe  Mayor  of 
the  cily%f  Pliiladelpbia,  is  void  iiniler  the  siaiuicof  frauds,  unless  it  be  in 
writinsr- — Bniwn    v.  Barnes 694 

37.  The  declaration  in  iuicb  a  ca>e,  nerd  lu.tsi.iie  ili.-il  the  promise  whs  in  writ- 
ing;  it  will  be  snfEcienl  to  prove  il  to  be  so  on  the  trial.— i/> 694 

3S.  QMe/P.'-" Where  the  dcclaraiion  corr-eily  descrilxs  a  wrilin-r,  and  is  founded 
on  it,  if  iusiifTiiMcnt  to  >iippori  an  aeiion,  soould  n<it  the  defendant  demin;  and 
if  tbe  cause  is  snbmiiud  to  a  jury  on  iln'  plea  ni  ri'iii  a-ssuinjisil,  can  the  writ- 
ing be  excluded,  ifcoircctly  de?ciibid.  oil  ilie  ground  thai  ii  does  not  tend  lo 
establish  a  legal  liabiiily.--Bf//e.s  v.  Slan- 697 

39.  An  uninciir|)oraii  (I  body  of  individuals,  issnino;  notes,  are  liable  ur  parlnerp, 
and  therefore,  under  tbe  siaiuie  of  this  Slate,  tbe  defence  that  the  defendant 
had  witbdraiA'n  from  ibe  association  bifore  the  note  sued  on  was  issued,  can 
only  be  given  in  evidence  under  tin  pU  a  of  nun  est  f'icium. — Montgomery  v. 
Elliott,  use,  ^c .-. 701 

40.  Upon  a  suit  on  n  note  payable  on  demand,  at  a  parliciilar  place,  it  is  not  ne- 
ceasary  that  the  pluinlitf  should   prove  u  demand  at  the  place  before  suit 
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brought.  It  ia  matter  of  defence  for  the  defendant,  if  he  was  ready  at  the 
place,  to  pay. — lb 701 

41.  A  plea,  asserting  that  the  note  sued  on  was  executed  by  an  attorney  in  fact, 
consiiluied  by  a  wrinen  power  authorising  him  to  sign  the  name  oflim  princj. 
pal,  so  as  to  beconiu  biiidmg,  if  the  payee  should  give  notice  to  the  principal 
within  30  days  next  aficr  the  execution  of  ihc  note,  and  averring  ihatno  such 
notice  was  given,  is  equivalent  to  a  pica  denying  the  execution  of  the  note, 
and  may  properly  be  stricken  out,  unless  verified  by  afiidavit. — Sorflle  v. 
Elmea 706 

42-  In  a  declaration  on  such  a  guaranty  it  is  onlji  necessary  to  Fct  out  the  single 

«  bril  with  respect  to  which  it  was  made,  the  guaranty,  according  to  its  terms  or 
according  to  its  legal  effect,  tlie  facts  from  whicli  diligence  is  to  be  inferred,  or 
the  insolvency  which  rendcr!>  diligence  unnecessary,  and  a  sufficient  breach  of 
the  contract. --iVci(6»7  v.  Bradford 747 

43.  The  omis-sion  to  HII  up  a  blank  in  the  declaration,  with  a  day  of  t!ie  month 
and  year,  when  the  precipe  date  is  immaterial,  cannot  be  taken  advantage  of 
by  general  demurrer.—  lb 747 

41.  In  a  suit  by  two  as  par  ners,  it  is  admissible  for  the  defendant,  under  the 
general  issue,  to  prove  that  the  debt  sued  for  is  due  to  one  of  them,  and  not  to 
the  plaintiffs  jointly  The  statute  dispensing  with  proofof  the  p<)rtnership,  un- 
less put  in  issue  by  plea  in  abatement,   [Clay's  Dig.  324,  §  68,]  does  not  apply 

when  the  contract  i.s  with  an  individual,  and   the  suit  is  by  a  partnership. 

Krwtn  V.  Staike  and  Monre 773 

45.  A  bond  in  which  the  obligor  promi.scs  "to  pay  James  W.  Camp  for  the  bene- 
fit of  Alfred  Turner,"  may  be  declared  on  as  a  bond  payable  to  James  W. 
Camp. —  Turner  v.  Eldridge 821 

46.  The  mcaningof  the  promise  is  that  it  is,  for  the  use  of  Alfred  Turner. — 76821 

47.  In  declaring  in  an  action  of  debt  upon  a  sheriff's  bond,  the  breach  being  as. 
signed,  that  the  sheriff  made  a  false  return  o(  nulla  bona,  to  un  execution,  at 
the  suit  of  the  plaintiff,  it  is  not  necessary  to  aver  that  the  judgment  upon 
which  that  execution  issued  is  unsatisfied. -Lwcff*  v.  The  Governor,  use,  ij-c  826 

48.  A  bond  executed  by  the  name  of  Jas.  W.  will  bo  admitted  under  a  declara- 
tion which  stales  the  obligor'^  name  to  be  James  W.  ;  the  latter  will  be  in- 
tended to  be  the  true  name,  and  the  former  a  mere  contraction  of  it....Robbins, 
et  al.  v.  The  Oorernor  of  Alabama,  use  of,  &,c 839 

49.  In  an  action  on  a  sheriff's  bond,  one  of  the  breaches,  that  tlie  shi-riffliad 
before  the  return  day  odhcfi.fa.  settled  the  same  with  the  defendant  therein, 
discharged  him  from  its  payment,  and  thus  made  himself  li:ible,  &c.:  Held, 
that  the  generality  of  the  breach  was  such,  as  to  admit  evidence  to  show  that 
the  act  by  which  the  execution  was  satisfied,  was  a  convirsion  of  the  money 
to  the  sheriff's  use;  if  such  were  the  case,  no  demand  need  have  preceded  the 
instituiion  of  the  suit,  and  the  sheriff  would  be  chargeable  witii  interest  from 
the  time  of  iho  conversion,  on  the  amount  (saving  the  cost,)  then  due  on  the 
execution. — lb : 839 

50.  In  a  declaration  upon  a  bill  single,  it  is  a  sufficient  excoscfor  the  omiMtjon,  to 
make  profcrt,  that  the  defendant  wrongfully  and  illegHlly  obtained  possession  of 
it  from  an  attorney  of  the  plaintiff;  nor  is  it  necessary  in  such  a  case  to  file  an 
affidavit  of  the  loss  of  the  bill,  under  our  sMUulc.-.. Robinson,  use,  &c.  v.  Cur- 
ry and  Huynee 842 

123 
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51.  A  plea  wliich  denies  thai  Iwo  of  the  defendanis  made  and  delivered  a  promis- 
sory note  vvjlli  others,  whose  names  appear  as  joint  makers,  need  not  be  veri- 
fied. Sueh  a  plea,  if  Irue,  does  not  disclose  mailer  which  is  available  as  a  de-. 
fence. —  Turner,  ct  al.  v.  Lazar'is 875 

52.  ['he  office  of  tlie  innvendo  is  lo  explain  the  aDusinns  to  the  party  intended  to 
be  libelled,  and  if  the  allusions  cannot  be  rendered  certain  without  other  mat- 
ter, it  must  be  placed  on  llie  record,  by  reference  to  which,  the  words  complain, 
ed  of, become  actionable.  Ila  office  is  to  explain — it  does  not  introduce  new 
matter. —  Weir  v.  Hoss  &   Wife 881 

53.  When  the  fnnjieAjrfo  explains  the  meaning  of  personal  pronouns,  the  truth  of 
the  explanation   is  to  be   ascertained   by   the   context. — lb 881 

54.  When  the  libel  had  spoken  of  the  plaintiff  as  the  "Filly  horse,"  and  innu- 
endo  that  the  plaintiff's  wife  was  meant,  held  to  be  correct--  her  name  bemg 
Hoss..-.Ib 881 

55.  It  is  not  necessary  to  set  out  the  entire  pubiicai  ion  charged  as  being  libellous; 
unless,  by  the  omission  of  some  portions,  anew  arrangement  is  produced,  and 
the  sense  altered.  The  proper  mode  is  to  show  that  the  selected  parts  are  ex- 
tracts ;  and  if  the  part  omitted  explains  it,  or  renders  it  harmless,  the  defend- 
ant may  have  the  benefit  of  it  on  the  general  issue. — lb 881 

56.  When  liie  plaintiff  does  not  undertake  to  set  out  the  lib"?!  in  h(EC  verba,  or  ac- 
cording to  its  tenor,  the  oinissi:in  or  alteration  of  a  letter,  which  does  not  alter 
the  meaning,  will  not  be  a  variance. — lb 881 

57.  The  declaration  alleged  that  the  defendant's  intestate,  as  a  member  of  the 
firmof  AL&Co.,  which  wascontin\»ed  for  the  purposes  of  liquidation,  but  in 
other  respects  was  dissolved,  made  a  promissory  note  in  their  name,  for  the 
payment  of  a  pre-existing  debt  of  the  firm,  to  the  plaintiff:  Held,  that  it  could 
not  be  intended  from  the  declaration,  that  the  firm  were  liable  lo  the  payment 
of  the  note,  but  it  imposed  an  individual  responsibility  upon  the  intestate,  for 
which  his  administrator  was  suable.  -.Fontaine  ^  Freeman,  use,  &,c.  v.  Lee's 
Adm'rs 889 

58.  The  notice  issued  at  the  suit  of  a  Bank  requiring  its  debtor  to  answer  to  an  al- 
legation of  indebtedness,  is  process  lo  bring  the  latter  into  court ;  but  after  the 
motion  for  judgment  has  been  submitted,  it  may  be  regarded  as  a  motion  in 
wriling,  identifying  the  debt,  to  which  tho  defendant  may  cither  demur  or 
plead  to  issue Griffin  v.  The  Bank  of  t lie  Slate  of  Alabama 908 

59.  Where  a  notice  of  a  motion  for  judgment  in  favor  of  a  Bank  states  the  time 
when  the  note  was  discounted,  so  as  to  show  that  it  was  before  it  bears  date, 
this  statement,  as  it  is  unnecessary,  may  be  treated  as  surplusage 76.908 

60.  A  defendant  cannot  object  on  demurrer  that  he  is  hot  regularly  before  the 
court;  if  such  an  objection  be  available,  he  must  plead  in  abatement.— 76.  908 

61.  The  plea  of  nort  ass«w/JS^<  lo  a  notice  of  a  motion  forjudgmentat  the  suit  of 
the  Bank,  throws  upon  the  plaintiff  the  onus  of  proving  ihe  material  facts 
stated  in  tho  notice  ;  and  if  the  note  sought  to  be  recovered  is  misdescribed  as 
to  the  time  of  its  maturity,  tho  variance  will  be  fatal  to  the  motion — lb.  908 

See  Abatement,  4. 

See  Contract,  8. 

See  Error,  Writ  of,  9,  10,  11. 

See  Infant  and  Infancy,  1. 


INDEX.  979 

PLEADINGS — continued. 
See  Practice  at  Law,  9,  10,  11. 
See  Section  Sixteen,  "). 
See  Statutes,  10. 

POINTS  HEFEBRED,  AS  NOVEL  AND  DIFPICULT. 

1.  The  Circuit  Court  oannot  refer  to  the  Supreme  Court,  as  novel  and  difficult,  a 

question  of  la  w  arising  in  a  criminal  case,  until  it  has  rendered  judgment  therein. 

—The  Stale  V.  Uarkins 57 

PRACTICE  AT  LAW. 

1.  A  defcndaut  will  not  be  permitted,  in  an  apptllalc  court,  to  rai.-^  u  .,>..  dionof 
jurisciction,  by  showing  a  fact,  by  affidavits,  when  tlie  same  matter  is  not  dis- 
closed by  the  record. — Poicers  v.  Dntid 9 

2.  If  there  is  a  general  verdict  that  the  defendant  is  {ruilly  of  an  unlawful  detain- 
er, and  ihe  judgment  is  "according  Jo  the  verdict,"  both  will  be  referred  to  the 
complaint,  whici),  if  sufficient  in  the  description  of  tlic  lands,  and  of  the  of. 
fence,  will  sustain  tlic  judgment  — lb ' 9 

3.  An  order  cannot  l)c  made  in  vacation,at  the  instance  of  a  stranger  to  the  judgment, 
to  arrest  the  execution  of  a  writ  of  habere  facias  possessionem,  although  after  its 
execution,  if  improperly  turned  out  of  possession,  he  may,  in  ccrtain'cascs,  on 
motion  to  the  court,  be  restored  to  the  possession. — Hall  r.  Uitliard 43 

4.  When  the  record  discloses  that  a  cause  has  been  in  court  for  three  years,  and 
has  once  been  continued  by  consent,  the  judgment  will  not  be  reversed,  although 
no  service  or  writ  appears  in  the  transcript,  and  although  the  appearance  of  the 
defendant's  attorneys  is,  on  their  motion,  stricken  out.  The  proper  course,  if 
there  was  no  service  or  waiver,  was  for  the  defendant  tu  explain  the  condition 
of  the  record,  by  atBdavit,  and  ask  its  correction. — Ethridge  v.  Fuller 58 

5.  A  suit  should  not  be  dismissed  for  the  omission  of  the  plaintiff  to  give  sccuri. 
ty  for  the  costs,  pursuant  to  a  notice,  if  the  plaintiff  gives  sufficient  security 
at  the  next  term  of  the  court. — Lyons  v.  Long 103 

6.  When  judgment  is  rendered  for  the  defendant,  on  a  demurrer  to  a  pica  in 
abatement,  it  is  error  if  the  court  refuse  to  pennit  the  plaintiff  to  take  issue 
on  the  facts  of  the  pica. — Chilton  &.  Bowdon\.  Harbin 171 

7.  The  irregular  execution  of  a^  /a.  may  be  corrected,  or  avoided  by  a  seasonable 
application  to  the  court  from  which  it  '\9&\icA.-Hubbert,  et  al.  v.  McColluin,  22J 

8.  Interrogatories,  filed  pursuant  to  the  act  of  1837,  in  order  to  obtain  the  plain, 
tiff's  tcstim<my,  may  be  served  cither  on  the  plaintiff,  or  his  attorney;  and  if 
not  answered,  the  suit  may  be  dismissed,  or  continued,  with  the  view  of  ob- 
taining answeis. — Jackson  v.  Hughes 257 

9.  Where  the  defendant  goes  to  trial  without  objecting  that  there  was  no  repli- 
j  cation  to  a  special  plea,  he  cannot  be  allowed  to  make  the  objection  on  error. 

— Hubbert  v.  Collier,  by  his  next  friend,  ^.  ........" ". .269 

10.  It  cannot  be  objected,  on  error,  that  the  declaration  on  which  an  issue  has 
been  tried,  was  entitled  of  an  improper  term lb 269 

11.  After  a  verdict,  in  an  action  of  trespass,  the  defendant  cannot  object  to  the 
declaration,  that  it  alleges  the  trespass  to  h;iv«^  Iktii  committed  on  a  certain 
month,  without  particoiarizing  the  day. — Jb.  269 
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12.  The  plaintiff  may,  on  the  trial,  abandon  such  of  the  assignments  of  breaches 

as  he  thinks  proper,  even  after  a  demurrer  to  them  has  been  overruled Hill, 

et  als.  V.  Fi1zi)utrick,  Governor,  use,  cj-c 314 

13.  AVhcre  defendants,  sued  as  executors,  plead  ne  unqucs  executors,  it  is  enough 
for  the  plaintiff  to  show,  on  the  trial  of  the  issue,  that  they  had  received  letters 
testamentary  under  a  grant  thereof  by  the  county  court,  in  order  to  throw  upon 
the  defendants  the  onus  of  sustaining  their  plea. —  Tarver^s  ex^rs  v.  Boykin.  353 

14.  The  judgment  entry  recites  that  the  parties  came  "by  their  altornies,  and 
the  defendant  suggests  that  the  plaintiffs  have  resigned  as  administrators,  of, 
&c.,  which  fact  being  proved  to  the  satisfaction  of  tlic  court,  and  the  defend- 
ant withdrawing  his  plea,  says  nothing  in  bar  or  preclusion  of  the  plaintiff'sde- 
maiid.  It  is  therefore  considered.  &.C."  //eZd,  that  it  could  not  be  inferred  from 
the  defendant's  suggestion  that  tiie  plaintiffs  had  resigned  the  administration; 
the  fact  not  being  admitted  by  them,  it  should  have  been  asserted  by  plea 
regularly  inierposed,  and  tried  by  the  jury,  and  the  court  was  not  competent  to 
determine  it  upon  hearing  the  evidence. —  Winslett  v  McLemore's  A(hn'rs  i\6 

15.  Under  the  statute  authorising  discoveries  in  suits  at  law,  it  is  with  the  party 
exhibiting  the  interrogatories  to  elect  whether  he  will  have  the  adverse  par- 
ty attached  and  compelled  to  answer,  or  continue  the  cause,  or  when  the  de- 
fendant is  required  to  answer,  to  hate  him  def  »ulted  for  a  failure  to  answer  with 
in  sixty  days  after  service.— Goodwin,  use  of  Hale,  adm^r,  J^c.  v.  Harrison.  438 

16.  It  is  discretionary  with  the  court  to  set  aside  a  default  entered  upon  a  failure  t  o 
■answer  in  such  a  case,  but  this  discretion  ought  not  to  be  exercised,  unless  a  sat. 
isfactory  reason  is  shown  for  the  failure  to  answer,  and  the  showing  in  all  cases 
where  practicable,  should  be  accompanied  by  full  and  explicit  answers. ../6.  438 

17.  The  recital  in  the  record,  that  the  jury  were  duly  sworn  well  and  truly  to  inquire 
of  said  forcible  and  unlawful  detainer,  is  sufficient,  without  stating  that  they 
were  sworn  to  try  the  cause  according  to  the  evidence. — McRae  v.  Tilman.  487 

18.  When  the  judgment  of  the  justice  is  reversed  by  the  circuit  court,  because  the 
lands  are  not  sufficiently  described  in  the  complaint,  the  cause  should  be  re- 
manded for  the  purpose  of  amendment — lb 487 

19.  Where  the  transcript  of  the  record  shows  a  consent  by  the  defendant,  endorsed 
on  the  writ,  to  waive  the  declaration,  and  that  the  endorsement  of  the  cause 
of  action  shall  be  used  in  place  of  it,  a  judgment  by  default  will  not  be  revers- 
cd  because  this  consent  docs  not  appear  from  the  record  to  have  been  proved 
to  the  co;irt  below.  Tiie  proper  course,  if  no  such  consent  was  given,  is  to 
apply  to  the  court  below  to  vacate  the  entry  of  consent  and  thus  make  the 
record  in  accordance  with  the  fact.—  Humphreys'  adm'r  v.  Thompson.       649 

20.  Quere  ? — Where  the  declaration  correctly  describes  a  writing,  and  is  founded 
on  it,  if  insufficient  to  support  an  action,  should  not  the  defendant  demur;  and 
if  the  cause  is  submitted  to  a  jury  on  the  plea  of  non  assumpsit,  can  the  writ- 
ing  be  excluded,  if  correctly  described,  un  the  ground  that  it  does  not  tend  ft> 
establish  a  legal  liability Bates  v.  Starr. ""' 

21.  Where  a  declaration  contains  several  counts,  to  one  of  which  a  demurrer  is 
sustained,  and  on  the  others  issues  are  tried,  and  verdict  and  judgment  there- 
on for  the  plaintiff;  if  the  demurrer  was  improperly  sustained,  the  judgment 
will  be  reversed  in  toto,  and  not  merely  as  to  the  count  adjudged  to  be  defec- 
tive.— Fontaine  &  Freeman,  use,  &,c.v.Lee's  Admrs 889 
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See  Amendment,  1. 

See  Appeals  and  Certiorari,  3,  4. 

See  Chancery,  19. 

See  Deposition,  4,  'j. 

See  Disconii nuance,  1. 

See  Error,  Writ  oC,  16. 

See  Garnishment  and  Garnislice,  2,  10. 

See  Judgment  and  Decree,  10,  17. 

See  Jury,  1. 

See  Pleadings,  .")(). 

See  Right  ofProperty,  Trial  of,  1,  '2. 

See  Scire  Facias,  1. 

See  Verdict,  2. 

See  Witness,  1. 

PBACTICE  IN  CHANCBBY. 

t 

1.  When  a  bill  is  filed  to  restrain  a  suit  at  law,  on  grounds  of  defence  which  could 

be  available  at  law,  if  sustained  by  sufficient  evidence,  and  it  is  alleged  in  the 
bill  that  the  facts  constituting  this  defence  can  only  be  establisiicd  by  evidence 
from  the  defendants  to  the  bill;-.this  is  a  bill  for  diseovery  merely,  and  on  the 
coining  in  of  the  answer  of  the  defendant,  denying  the  equity,  it  is  proper  for 
the  chancellor  to  dismiss  the  bill  when  be  dissolves  Ihc  injunction. — Steele  v. 
Lowry  and  M'Gbec 124 

2.  When  the  decree  of  a  chancellor  ascertains  and  settles  the  rights  of  the  parties 
in  litigation,  it  is  so  i^r  final  ns  to  sustain  a  writ  of  error,  although  the  chancel- 
lor may  refer  the  cause  to  a  master  to  ascertain  facts  for  an  account.  It  will  not 
vary  the  case  that  proceedings  were  afterwards  had,  and  new  parties  made  for  a 
purpose  not  affecting  the  merits,  but  relating  merely  to  the  account  to  be  ta- 
ken.—TAe  BimknJ  Mobile  y.  Hall 141 

3.  A  final  decree  which  will  bar  the  prosecution  of  a  writ  of  error,  after  three 
years,  is  the  last  decree  made  in  the  cause. — Ih 141 

4.  The  object  of  the  rule  staled  in  Clay's  Dig.  615  ^  26,  is  to  do  away  Ihc  neces- 
sity fiT  filing  a  supplcnicnial  bill,  when  a  necessary  parly  is  omitted  in  an  ori. 
ginal  bill  for  the  foreclosun'  and  salcof  a  rnorlgiigcd  estate;  and  it  a'lows  the 
introduction  of  a  new  parly  after  the  decree  andsale.-G/if/^/fH  v.  Andrews.  190 

5.  The  pruper  course  of  practice,  iindtr  this  rule,  is  to  file  the  petition,  upon 
which  an  order  goes,  that  the  person  named  be  made  a  p.irty  to  ihc  original 
bill,  and  process  is  awarded  to  bring  him  before  llie  court,  A  re-sale  of  the 
mortgaged  promises  is  not  necessary,  unless  the  new  defendant  insists  on  one 
by  his  answer. —74. 190 

6.  When,  under  this  rule,  process  has  issued  requiring  the  new  party  to  answer 
the  petition,  and  no  process  bemg  issued  on  ihe  hill  againol  him,  no  decree  can 
be  rendered,  ai*  pre  cess  upon  the  pulitiun  is  a  useless  act,  and  will  not  warrant 
a  decree lb. 190 

7.  The  statute  empowering  eoorta  of  equity  lo  proceed  a:TainBl  absent  defend- 
ants, invcsis  those  courts  with  jurirsdiciion  over  bills  for  diiicovery,  in  aid  of  the 
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prosecution,  or  defence  of  a  suit  pendina^  in  any  of  tlie  courts  of  law  of  this 
State,  or  with  reaped  to  properly  williin  it. — Arnold  v.  SIteppard 299 

8.  It  is  not  necessary  in  suits  against  absent  defendants  to  prove  the  allegations 
of  the  bill,  when  it  is  taken  pro  confesso.  The  enactment  which  requires  proof, 
only  applies  to  suits  Hgrainst  resident  defendants. — lb 299 

9.  As  a  general  rule,  the  court  of  chancery  should  not  direct  an  issue  to  be  tried 
at  law,  unless  the  evidence  is  so  conflicting  as  to  make  it  difficult  to  attain  . 
any  certain  conclusion;  but  the  statute  appears  to  make  the  case  of  a  bill  filed 
to  set  aside  a  will,  an  exception  to  the  general  rule,  and  to  give  the  chancellor 

the  power   to  direct  an  issue  whenever  he  thinks  proper Johnston,  adrnW  et 

al.v.  The  heirs  of  Hainesworth 443 

10.  Devisavit  tiel  non  is  an  issue  in  fact — lb 443 

11.  An  issue  out  of  chancery  ought  not  to  be  directed  until  the  answers  are  in, 
and  the  testimony  taken. — lb 443 

12.  Infant  defendants  must  be  served  with  process,  and  the  rules  adopted  in  1841 
did  not  materially  change  the  law  in  this  respect. — lb.. 444 

13.  Objections  to  the  time  of  making  a  party  must  be  made  in  the  court  below, 
or  they  caimot  be  raised  in  the  appellate  court. — lb 444 

14.  If  the  morigagt^e  has  indorsed  lite  notes  and  assigned  the  mortgage  by  which 
they  were  intended  to  be  secured,  he  is  not  prima  facie  a  necessary  party  to  a 
bill  brought  for  a  foreclosure;  and  a  bill  which  makes  his  heirs  parlies,  must 
show  their  interest  by  proper  allegations,  and  should  contain  a  prayer  for  relief 
and  process  against  ihem. —  Walker,  ef  al.  v.  The  Bank  of  Mobile. 452 

15.  Non-residenI  defendants, who  are  infants,  must  be  notified  by  publication,  &c. 
as  if  they  were  adults,  and  until  this  is  done,  the  appointment  of  a  guardian, 
ad  litem,  is  iiregulur.  ../6. 452 

16.  A  court  of  chancery  may  rescind  an  or  icr  appointing  a  guardian  ad  ZJ<em, 
made  pending  a  cause  thcrp,  where  another  person  had  been  previously  ap- 
pointed,  who  filed  an  answer  for  the  infants. ...76. 452 

17  The  act  1305,  which  provides  that  before  a  decree  shall  be  rendered  against 
a  non-resident  defendant,  the  complainant  shall  execute  a  bond  for  his  inden>- 
nily,  if  be  should  appear  and  petition  for  a  re  hearing,  impliedly  requires  that 
the  bond  should  be  made  payable  to  all  the  defendants,  ^where  there  are  seve- 
ral) who  arc  non-residents lb. 452 

18.  A  prior  or  siibsequtTit  inciiinbriinccr,  although  a  proper,  is  not  an  indispensable 
party  to  a  bill  for  the  foreclosure  of  a  mi>rti:i)ge..../6 452 

19.  Where  infants  are  defendiinls  to  a  hill  of  foreclosure,  the  master  should  ascer- 
lain  and  report  whether  it  was  for  llieir  interest  to  sell  the  mortgaged  property 
in  separate  lots,  whether  a  division  can  be  conveniently  made,  and  which  par- 
eel  their  interest  requires  shuuld  be  sold  :  Further,  that  he  should  report  such 
a  statement  of  ihecvidence  as  would  enable  the  court  to  judge  of  the  justness 
of  his  conclusions,  if  questioned. — lb.  • 452 

20  When  ihesuretie'-  of  a  sheriff,  against  whom  a  judgment,  on  motion,  has  been 
rendered,  have  filed  their  bill  putting  either  the  factum  or  legal  suf- 
fieicncy  of  the  bond  in  issue,  the  injunctinn  should  be  reiained  until  the  deter- 
mination of  the  issue,  or  until  thi-  production  of  a  record,  by  which  the  quea. 
tions  at  issue  are  concluded. ...iV/'C/ure.  et  al.  v.  Colclough,  et  al. 492 
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21.  Semhle:  Wljcre  the  complainant  could  obtain  thf  relief  to  which  he  is  enti- 
tled, without  a  resort  to  equity,  the  defendant  will  not  be  taxed  with  costs. — 
Lajigdoti,et  al.v.  Rjaiie's  Alm'r „ 518 

22.  Although  it  cannot  be  demanded  as  a  right,  the  chancellor  may,  in  his  dis- 
cretion, at  any  time  before  the  decrf'e,  permit  a  formal  amendment  to  be  made 
to  the  bill.  An  amendment  rela'.ing  to  the  price  alleged  to  be  given  for  lands, 
when  it  can  be  considered  a  clerical  mistake,  is  of  that  character. — Cum- 
mings'  heirs,  et  al.  v.  Gill's  heirs 562 

23.  No  decree,  except  for  costs,  can  be  made  in  favor  of  a  defendant  upon  his 
answer.     If  he  seeks  relief  he  must  do  it  by  a  bill  of  his  own. — lb 562 

24.  Semble:  where  a  bill  is  defective  for  uncertainty,  but  the  objection  was  not 
made  in  the  primary  court,  an  appellate  court,  in  reversing  the  decree,  will  di- 
rect each  party  to  pay  his  own  costs. — Hartwell  '     '  '" ..  niorL'-r.     581 

See  Chancery,  9,   10,  22. 

PRINCIPAL  AND    AUEXT. 

1.  Where  one  purchases  goods  ol  ,  iDdcr  u  bclicr  authorised  by  the  facta 
of  the  case,  that  the  latter  was  the  real  owner,  he  may  set-off  a  debt  due  him 
from  the  factor,  to  an  action  for  the  purchase  rnoaey,  brought  either  by  the  fac- 
tor or  his  principal. — Gardner  &,  Sager  v.  Allen's  ex'r ....;:. .1 187 

3.  The  corporation  is  not  liable  for  the  acts  of  its  marshal,  unless  done  by  its  di- 
rection.— Ready  and  Banks,  ex'rs,  v.  The  Mayor  and  Aid.  of  Tuskaloosa.  328 

3.  A  factor,  to  whom  goods  arc  consifjncd  for  sale,  is  entitled  to  a  lien  upon  them 
and  their  proceeds,  for  advances,  and  commissions  consequent  upon  their  recep- 
tion, safe-keeping  and  sale,  and  for  what  may  be  due  him  upon  a  general  balance 
of  accounts  growing  out  of  similar  dealings. ..Martin  v.  Pope  &.  Son 532 

4.  Where  a  factor  makes  advances,  in  the  absence  of  a  special  agreement,  the  in- 
ference is,  that  they  were  made  upon  the  joint  credit  of  the  personal  security 
of  the  principal,  and  of  his  goods  and  money  tliat  may  come  to  hand;  and  he 
may  renounce  hia  lien  without  affecting  bis  remedy  against  the  person,  and 
vice  versa.— lb 532 

5.  Where  a  factor  sells  goods,  and  appropriates  the  proceeds  to  his  account 
against  the  principal  without  objection  by  the  latter,  the  surety  of  the  princi- 
pal  for  the  payment  of  a  demand  of  equal  dignity  to  the  factor,  when  sued  by 
the  latter,  cannot  object  that  the  appropriation  was  not  so  made  as  first  to  re- 
lieve him  from  liability.. ./6 533 

6.  A  factor  credited  his  principal  with  the  proceeds  of  goods  sold,  afterwards 
paid  him  a  part  thereof,  then  sold  for  him  other  goods  to  a  much  greater 
amount:  Held,  that  a  surety  of  the  principal,  in  an  action  by  the  factor,  could 
not  claim  a  deduction  from  his  liability  for  the  sum. credited  and  aftcnivards 
paid  over. ..lb 533 

7.  An  agent  acting  for  a  known  principal,  and  receiving  money  in  that  character, 
is  not  individually  responsible  if  the  money  has  been  paid  over  to  his  principal 
without  notice.  Therefore,  when  a  county  clerk  collects  money  by  order  of 
the  commissioners'  court,  he  cannbt  refuse  to  pay  it  over  to  the  county  treasurer, 
although  it  has  been  illegally  assessed,  unless  it  had  been  previously  demanded 
of  him  by  those  from     '         '  ■A\'cd....Tho;ni>rjii  v.  Stickney 579 
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See  Lien,  6. 
See  Promise,  1. 

PRINCIPAL    AND  SURETY. 

1.  The  relation  of  principal  and  snrctv  conliniios,  rven  after  the  rendition  of  a 
judgment  against  them,  so  as  lo  entitle  the  latter  lo  insist  upon  his  discharge 
when  without  his  consent,  the  crediior  agreed  lo  indulge  the  former  upon  a 
sufficient  cons;deration. — Carpenter  v.  Devon,  el  al. ...-  718 

PROCEES,  AND  SERVICE   OF. 

1.  Where  process  is  directed  to  and  executed  by  the  coroner,  which  does  not  af. 
firm  the  incompetency  of  tlic  sheriff  to  act,  its  irregularity  cannot  be  objected  to 
on  error  after  a  judgment  by  default ;  but  if  it  was  improperly  directed,  the  fact 
should  have  been  pleaded  in  abatement. — Sawyer,  et  al.  v.  Price 285 

2.  A  garnishee  who  acknowledges  the  service  of  a  garnisUment  regularly  issued, 
and  answere  the  same,  cannot  object  on  error  that  the  process  was  not  executed 
by  the  sheriff,  or  proper  officer. — Daniel,  et  al.  <^c.  v.  Hopper 296 

3.  Where  process  against  a  corporation  is  returned  as  served  upon  one  being 
president  of  the  corporation,  it  is  necessary  that  proof  of  his  official  character 
should  be  made  to  the  court,  and  so  appear  i>n  the  record,  to  sustain  a  jiidg- 
ment  by  delault. —  Wetumpka  and  Coosa  72.  R.  Company  v.  Cole 655 

4.  An  attorney  entered  an  appearance  for  the  defendant,  but  when  tbe  cause  was 
transferred  to  the  trial  docket,  erased  his  name,  writing  thereon  the  word  "  mi«- 
take:"  Held,  thatas  the  defendant  had  not  been  served  with  process,  a  judg- 
ment by  Ttil  (licit,  or  default,  could  not  be  rendered  against  him. — Foreman  v. 
Lay,  surviving  partner,  &.C 784 

See  Attachment,  8. 

PROMISE. 

1.  A  son  wrote  to  the  creditors  of  his  father,  promising  to  pay  a  debt  his  father 
owed,  slating  that  his  fattier  had  made  provision  lor  it,  and  concluded  hy  say- 
ing "  I  am  the  agent  for  the  trustees,  and  am  determined  tlie  debt  shall  be 
paid  forthwith."  Held,  thai  this  was  not  an  absolute  promise  lo  pay  the  debts. 
That  if  he  was  responsible  upon  ihe  promise,  it  was  in  his  charader  of  agent, 
when  I  he  question  would  be  whether  he  had  authority  from  the  trustees  to 
make  the  promise. — Steele  v.  Dart  &  Co 798 

See  Bankrupt  and  Bankruptcy,  1. 
See  Infant  and  Infancy,  3,  4. 
See  Pleadings,  45,  46. 

PUBLIC  LANDS. 

1.  Boards,  rails  and  bricks,  cut  and  made  from  the  soil  nf  land  belonging  to  the 
United  Slates,  and  appropriated  liy  ihe  maker,  do  not  pass  to  one  whosub.ee- 
quentiy  purchases  the  land  from  ihe  Uniled  Slates,  although  the  severed  chat- 
tels are  remaining  on  ii  ;  and  the  maker  may  maintain  trover  for  their  con- 
version by  the  person  who  thus  becomes  the  owner  of  the  land,  he  showing  no 
connexion  between  himself  and  'he  Uniled  Slates  with  respect  lo  the  severed 
chattels. — Carpenter ,  et  aL\.  Lewis,  et  al 683 
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1.  W.  enters  into  a  recognizance  with  H.  and  as  liis  surctj*,  for  his  appcar&ncc  at 
the  next  term  of  a  Circuit  court,  to  be  held  on  the  4th  Monday  of  March.  Sub- 
sequently, the  time  of  holding  the  court  is  changed  to  the  first  Monday  in  March, 
when  the  recognizance  is  estreated,  //e/rf,  that  the  legal  effect  of  the  -ccogni- 
zanccia  to  appear  at  the  next  court,  and  that  it  is  not  avoided  by  the  change  in 
the  time  of  holdinj  the  coart—Walker.  el  al.  v.  The  State 350 

2.  Where  reogiiizorsarc  bound  in  several  sums  in  »)ne  rccogiiizuncc,  and  Fever- 
al  judgments  are  rendered  against  ilieni,  they  cannot  join  in  tlic  prosecution 
of  a  writ  of  error;  but  where  a  joint  writ  in  sued  out  by  ilicin,  it  rn:iy  be 
amended  und^r  the  act  of  1843  "to  aulliorizc  llic  aincnHmenls  of  writs  uf 
error,"  bv  slriking  out  oneof  llieir  namfs,  and  llieri  it  will  rt-movc  the  cause 
as  to  (lie  oilier. — Farr  8c  Simpson  v.  TlicSlnle 794 

3.  The  judgment  upon  a  recognizance  should  show  that  the  party  ciiargcd 
with  an  offence,  was  required  to  answer  the  charge  specified  therein. — Jb  795 

KENT. 

1.  Upon  the  forfeiture  of  a  mortgage,  the  mortgagee  becomes  not  only  entitled  to 
the  possession  of  the  mortgaged  premises,  but  also  to  the  rent  then  in  arrear  and 
unpaid,  upon  notice  to  the  tenant  in  possession Coker  v.  Pcarsall 512 

RET.\ItIXG  AND  UETAIl.EK.-^. 

1.  Allliougli  the  cliarter  of  liic  ciiy  of  Monjomi'rv  prnvidi-s  that  retailers  who 
procure  a  licence  from  (he  city  council  sliali  be  exoncraied  from  [laying  any 
thing  to  ihe  county  for  llic  privilege  of  reluiling  in  the  city,  yet  it  does'  not  re- 
lieve them  from  the  neccssiiy  of  obtaining  a  linence  from  llie  county  court  as 
required  by  ihe  acts  of  1835  and  1839.-— TAe  Slate  v.  Estahrook 653 

2.  An  act  incor|)oraling  a  town,  anliiorisi^d  the  enaclmeutof  by.la^rs  ''to  re- 
strum  and  prohibit  every  species  of  gambling,  drunkcnnet<$,  &.c. ;  to  grant  li- 
cences to  the  reiailcrs  of  spirits  and  liquors;  to  regulate  and  restrain  llitm  when 
deemed  a  nuisance;"  and  lo  puss  all  such  by-laws  consistent  wiili  the  consii. 
tulion  and  laws  of  this  Stale,  as  may  bo  neco'sary,  &.c.  Undir  Ibis  grant  of 
power,  the  corporation  passed  an  ordinance  [iroliibiling  the  retailing  of  spiritu- 
ous or  fermented  liquors  within  the  corporate  limits,  wiilioul  firiit  paying  to  its 
treasurer  the  sum  of  one  thousand  dollars  for  a  license  for  one  year  ;  and  for 
retailing  without  such  licence,  a  penally  often  dollars  a  day  was  imposed,  and 
made  recoverable  by  warrant  before  ihe  iniendant,  tScc. :  //«/(/,  thai  this  by- 
law was  aulhorizi'd  by  ihc  ael  of  incorporation.— T'Ae  Iniendant  and  Council 
of  the  the  town  of  Marion  v.  Chandler 899 

BIGHT  OF  PROPERTY,  TRIAL  OF. 

1.  Upon  the  trial  of  the  right  of  properly,  the  issue  being,  that  the  proprrUj  le. 
vied  on  was,  at  the  time  of  the  levy,  subject  la  the  stitisfnclion  of  the  exr'culion; 
it  is  nol  admissible  to  show,  by  [larol,  tlial  the  invalidity  of  Ihc  morigage,  un- 
der which  the  claimant  dc-dueed  liis  title,  was  submitted  to  ihc  j>ir\.... Dntid. 
son  ^  Stringfellow  V.   Shipman,  et  als 27 

2.  Such  an  issue  is  an  immaterial  one,  and  no  judgment  should  bo  rendered  on 
thefiudiii;!  of  the  jury,  bill  ibo  court  should  uw.jrd  a  re.plender. — Ih 27 

3.  Where  the  afBdaviiof  the  claimant  of  property  levied  on  by  execution,  describes 
the  execution,  the  property  levied  on,  and  when, and  as.'serts  that  the  righl  there- 
to is  ia  the  claimant,  this  is  a  sufficient  compliance  with  the  statute,  although 

124 


986  INDEX. 

RIGHT  OF  PROPERTY,  TRIAL  OF — Continued. 

tlie  affidavit  is  dated  on  the  dny  t)ic  sheriff's  ijidovsrment  tlicws  tlic  rxccuticn 
was  placed  in  his  hirtds,  and  lour  days  belbrc  the  same  was  Icv'.cd  ...Rites  & 
Owen  V.  Wilbn-ne 45 

4.  Wh;rc  personal  property  is  levied  on  by  attachment,  and  a  icplivy  bond  exe- 
cuted, conditioned  to  have  the  same  foitiicrmingto  abide  suchju(i{;mcnt  as  may 
be  rendered  in  the  cause,  the  properly  cannot  be  levied  on  by  an  execution,  the 
lien  of  which  is  not  paramount,  until  it  is  discharged  from  all  liability  to  satis/y 
the   attachment  on  the  judgment  therein.—//; 46 

5.  In  a  claim  to  property  levied  on,  where  the  deed  under  which  the  claimant 
makes  title,  is  set  out  in  his  plea,  and  the  replication  is,  that  if  any  such  deed  ex- 
ists, it  is  not  valid  in  law  ;  such  a  rrplicutir.n,  in  a  claiin  caure,  cccs  not  at'mit 
the  execution  of,  or  dispense  with  proof  of  the  deed. .-Desha,  Shepfard  ^  Co.  v. 
Scales 356 

See  Jurisdiction,  1. 

SALES  UNDER  ORDER   OF  COURT. 

1.  When  lands  are  subjected  to  sale  at  the  suit  of  an  administrator,  under  the  act 
of  1822,  and  a  conveyance  is  made  to  the  purchaser  by  the  administrator,  but 
there  is  no  final  decree  by  which  he  has  been  directed  to  convey  the  title,  the 
title  of  the  heirs  at  law,  is  not  divested. — Bmner  v.  Greenlee's  heirs 411 

2.  Queie.  If,  under  the  act  of  1822,  the  administrator  is  appointed  sole  commis- 
sioner to  conduct  the  sale,  and  does  so,  and  afterwards  makes  a  report,  setting 
out  the  sale  and  conveyance  by  him,  and  the  judge  of  the  county  court  en- 
dorsed the  report,  as  approved  by  him,  and  orders  it  to  be  filed  and  recorded 
among  the  papers  of  the  estate,  is  this  order  a  final  decree,  or  will  it  furnish 
evidence  to  warrant  a  decree  mine  po  tuuc? — lb 411 

3.  An  executor  or  admini.'-lrator  having  aii  inleresi  in  ihc  estate,  may  purchase 
at  his  own  sale,  pri)vided  it  is  fairly  conducted  ;  if  not,  it  may  be  set  aside  by 
creditors  or  legatees,  but  is  ii'it  a  imllily. — McL'uie  v.  Speiice.  Adm'r -894 

4.  S  being  administrator  of  the  estates  of  K  and  (',  eleclf  d  to  consider  certain 
slaves,  which  C,  being  the  former  representaiive  of  the  esiale  of  K,  had  pur- 
chased al  his  owl)  sale,  as  liic  piopcrty  of  the  estate  of  K,  i>y  liiriirg  iht  m  out,  as 
such,  and  in  variou:;  other  inoiies.  The  slaves  having  been  sold  under  exicu. 
lion  against  the  estate  of  K,  S  brought  an  action  agiiinst  the  c  fficer 
for  a  tres[)ass  upon  the  estate  of  C  :  Held,  that  as  he  had  elected  to  consider 
the  slaves  as  ihc  properly  of  the  cstateof  K,  he  could  not  aficrwards  insist  llicy 
were  the  property  of  C,  as  he  had  merely  done  what  a  court  of  chiinccr}'  would 
have  directed,  if  application  had  been  made  to  it  to  sel  aside  the  purchase  made 
by  C.-/6 : 894 

SCIRE    FACIAS. 

1.  A  sc/re  /flc/flff  calling  on  the  defendant  to  show  ciuse  why  the  plaintiff,  as 
administrator,  should  not  have  execution  on  n  judgment  which  I.ad  been  ru- 
perscded  by  a  writ  of  error  bor)d,  and  affirmed  in  the  Snpn  me  Couil,  must 
issue  out  oflhc  court  which  rendered  the  jnilgmeii/  soaffirmcd,  and  not  out  of 
the  Supreme  Court. — Barron,  Adin'r  v.  Pagles  el  al 422 

See  Pleadings,  22. 
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1.  Il  is  iiol  rFRcnti:iI  llial  in  cledion  'o  nsccrlain  llic  fcnfc  of  llic  lownrliip.  a* 
to  9  salutif  ilio  IGili  <:ociifiii,  fliuiild  he  lieltl  upon  ihc  IGiIi  hcclinn, — the  com- 
missioticrs  may  cmisnll  Iho  convoriicnrc  of  llie  people,  by  liuldin|T  il  at  ano- 
ther place— Taiikersl^,  rl  al.  v.  Tlif  Slnle  Bunk 277 

S.  Where  rherc  it;is  been  an  clcctiim  in  fact,  to  nsccrlain  il»e  fcnfc  of  ihtJ  q<iiilifi. 
cd  electors  as  lo  asiileoflhc  16lhscciii»n,  which  is  nol  conieslcd  wiihin  twen- 
ty days,  and  it  sale  of  the  land  is  aeluully  made,  all  persons  are  concluded  in  a 
court  nflavv,  fri>ni  cnnicsling  llic  validity  of  Ihc  cleclion: — Whether  in  a  case 
offraiid,  on  the  part  of  Ihc  conimisslnncrs,  a  court  ofequily  might  not  interfere 
at  the  iiifiaiice   of  the  tnwrisiii[i — Qitcre. —  Ih 277 

3.  It  is  not  essential  lo  the  validity  of  a  sale  of  a  16lli  section.  Ilia  I  ihejud^ra  of  the 
county  court  should  issue  an  order  of  sale.  Nor  lliat  the  commissioners  should 
return  Ihe  pariicriiarsof  ilie  sale  lo  tlu-  coiinly  court. —  lb 277 

4.  The  cerlificiilc  of  j)urchaso  which  the  commissioners  were  required  to  give 
the  purchaser,  sellinp  forth  the  particulars  of  the  sale,  was  intended  exclusive- 
ly for  his  benefit,  and  if  defective,  will  not  vacate  the  salo, — nor  will  an  omis- 
sion to  acknowlcdsje  il  bcfi>rc  a  judicial  officer,  or  a  defective  acknowledgment, 
affect  the  rights  of  the  township. — lb 277 

5.  A  stiitote  provided  thai  where  a  sale  has  been  made  of  a  sixiecnili  section,  or 
a  pari  thereof,  which  cannot  by  reason  of  Ihe  insolvency  of  the  purchaser,  or 
olher  cause,  be  made  productive,  a  majority  of  ihe  voters  of  Ihe  township,  vot- 
ing in  township  meeting,  upon  due  notice  given,  shall  have  power,  willi  the 
assent  of  the  purchaser,  to  annul  or  cancel  the  conlrart  of  sale;  field,  that  a 
plea  alleging  ihyl  a  majirily  of  llie  voiers  of  the  township  voting  in  township 
meeting,  upon  due  nnlicc  given,  did,  with  the  assent  of  the  purchaser,  annul 
and  cancel  the  contract  of  sale,  because  the  ^amc  could  not  be  made  produc- 
tive, was  good,  although  il  did  not  stale  the  particular  reason  which  induced 
the  voiers  toassetil  to  a  rescission. --/^'■jow.  e/ <//.  v.  B.  Bunk  at  M'uilgomery  496 

6.  Althi  ujli  the  act  of  18.37  enacts  that  "The  Irustce  of  each  school  district, 
and  wliere  tlio  town-iiip  supports  but  one  school,  the  comirissic.ners  shall  have 
power  lo  employ  a  teachi'r,  &c.,"  yel  a  i)ersoii  employed  by  the  com  ission- 
ors  need  not  allesre  or  prove  ihal  there  is  but  one  school  supported  by  the  town- 
ship;  if  the  fact  be  oihiTwise,  and  il  can  avail  the  comuiissioiiers,  they  must 
show  il.-.Commissioners  of  seclioii  sixteen  v.  Cristcell 565 

See  Contract,  8. 

SET-OFF. 

1.  Where  a  promissory  note,  payable  cither  in  a  bank  of  this  or  some  other  State 
is  indorsed  before  maturity,  under  the  act  of  1823,  a  set-off  is  not  admissible  to 
an  action  brou;jht  thereon  by  a  bona  fide  indorsee  —Beal  &.  Bennett  v.  Wain. 
Wright,   Shields  &  Cjmpamj 156 

2.  Where  one  purchases  goods  of  a  factor,  under  u  belief  authorised  by  the  facta 
of  the  case,  that  the  liitler  was  iho  real  owner,  he  may  set-off  a  debt  due  him 
from  the  factor,  lo  an  action  for  llic  porchasc  money,  bnxiglit  either  bj  the 
factor   (»r  bis    principal. — Gardner  Si,    Soger  v.   Allen's    Ex'r 167 

3.  A  debt  due  from  a  bankrupt,  and  oilior  (icrsons  as  partners,  may  bo  set-off 
again>t  a  dernand  due.  lo  the  bankru|it  iudivid'ially,  alliioirgh  the  suit  is  in  the 
flame  of  the  bankrupi's  ac^ignce. — Bean  v.  Cabbaness 343 
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4.  No  offset  can  be  made  of  a  personal  debt,  due  from  the  administrator  against  a 
conlruct  made  will)  liitn,  wliicli  v\  ill  lie  assets  of  liic  estate. -//«j67«  v.  Vevi  399 

5.  P.  ii'id  VV.  uie  the  j"int  ntiikirsof  a  note  to  one  J.  W.,  who  assigns  it  to  M., 
but  previous  to  any  notice  to  the  payees  of  the  assignment,  P.  one  of  ihcm,  ac- 
quired a  note  made  by  J.  W.,  payable  to  one  J  P.,  and  by  him  assigned  to  P. 
Held,\n  a  suit  on  ihc  note  by  M.  against  W.,  lljat  llie  latter  was  entitled  to 
Ihc  benefit  of  lliesetoff  held  by  his  co-maker  P.  against  J.  W.,  on  prodccing 
the  note  at  the  trial,  with  the  consent  of  P  ,  to  use  it  as  a  set-off. —  Winston 
V.  MetciilJ 756 

6.  A  judjincnt  on  a  note  executed  by  the  defendcnt  and  the  plaintiff,  asthejoin 
sureties  of  a  third  person,  is  proper  evidence  under  a  plea  of  set-off,  as  laying  the 
foundation  to  prove  the  payment  of  money  at  the  plaintiff's  instance. — Cave, 
use    of  Wallace,  v.  Burns 780 

7.  A  jiHi^nicii!  may  lu- pieaden  as  a  set-off,  and  if  larger  in  amount  than  the  debt 
sued  fill',  a  finding  of  the  issue  in  favor  of  the  defendant,  will  extinguish  so 
much  c)f  ilie  jiidgmt!nt  as  is  necessary  to  satisfy  the  debt. -Jones  v.  Mellon  830 

8.  \\  hen  a  plaintiff 's  note  is  offered  under  a  general  [)lia  of  payment  or  sel-wff, 
it  is  necessary  to  prove  its  exicut.on,  otherwise  it  may  pro])erly  be  rejected. 
Taylar  v.  Morgan ". 893 

See  Evidence,  42. 

SHERIFF   AND  SURETIES, 

1.  Upon  a  sngrcstion  against  the  sheriff,  under  the  statute,  a  plaintiff  in  execu- 
cution  cannot  recover  more  than  the  value  of  the  effects  of  the  defendant  liable 
to  execution. — Gary,  et  al.  v.Hat/inway 161 

2.  Whether  a  court  of  chancery  could  afford  relief,  and  apportion  the  fund, 
when  several  plaintiffs  have,  by  their  several  judgment,  recovered  of  the  sheriff 
a  sum  beyond  the  value  of  the  property  of  the  defendant  subject  to  sale  by  exe. 
cm  ion — Quere — lb i61 

3.  In  a  proceeding  before  the  judge  of  jlie  euuuty  court,  liy  a  surfly  of  a  sheriff, 
to  eom|)el  liim  to  execute  a  "new  bond,"  every  fact  must  appear  upon  the  record 
which  is  necessary  to  give  the  court  jiirisdicliim — Caskey,  Shiriff,  &.c.  v. 
The    Slafe  193 

4.  It.  is  therefore  necessary  that  the  name  of  the  surety,  requiring  another  bond 
to  be  executed,  should  be  slated  in  the  citation — that  a  particular  day  should 
be  set  for  the  execution  of  such  "new  b(md;"  and  that  the  judgniem  of  the 
county  court,  vacating  ihc  office  of  the  sheriff,  should  state  tliat  thesJieriff  neg. 
lected  or  refused  to  give  such  new  bond  with  good  and  siiffieicni  surety.— 76  193 

5.  Where  a  motion  for  judgment  was  made  against  the  sheriff  and  i)is  sureties, 
upon  a  suggestion,  that  with  due  diligence,  the  former  might  liave  made  (he 
amount  of  an  execiilion,  it  appeared  that  the  sheriff  had  collected  the  greater 
part  of  the  execution  before  its  return  day,  and  the  residue  afterwards:  Held, 
that  as  to  the  money  collected,  before  the  execution  was  relurnabie,  the  sheriff 
was  not  chargeable  with  neglect,  and  the  [jlainlifTv  as  not  entitled  to  judgment 
against  him  and  ins  sureties,  in  a  summary  proceeding  under  the  statute. — 
Robertson  v.  L'icke,  el   al 246 

6.  The  omission,  in  a  notice  to  a  sheriff,  of  a  rule  for  failing  to  pay  over  monies 
collected  on  an  execution,  to  state  a  day  certain  upon  which  the  money  was 
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dcmnnded  rrom  him,  is  not  an  error  witich  cnn  be  rracltrd  by  dcmnircr.  It  is 
Rufficient  if  ibu  iiuiicc  t<b<iu'8  tbc  demand  w.-is  made  ufiiT  ihc  colli-ciion,  and 
bcf'irc  the  noiicc. —  Piicf,  el  al.  v.  Cluiiil 248 

7.  Pleu- lo  «  mi>tJ<)n  a^iuinsl  a  slieriffuiul  his  siirt-iic»,  !iir  fttiling  li>  piiy  ovi-r  mo- 
ney colk'Cledon  Hn  execution,  are  bad,  wh'-n  ihcy  a>i<un)e  a  rclur'i  ufBalib. 
faction,  and  assert  that  the  reliirn   is  is  a  mir'tako. — lb 249 

8.  Any  plfu  by  asurety,  in  such  a  case,  is  bad,  which  allcmpis  lo  deny  ihn  lia. 
bihly  of  the  principal  on  behalf  and  in  the  name  of  the  surely.  When  the 
Bhcrtffisa  parly,  Ihc  defence,  with  rtj^pcct  tu  his  liahilily,  must  be  carried 
on  in  his  name.-/// j 249 

9.  When  tlicre  is  a  return  of  sdlislacliun  to  an  cxecuii<in,  it  iH  nol  compelcnl  for 
sureties  c)rihe  sheriff  to  show,  as  a  defence,  that  no  money  was  paid  to  tho 
sheriff,  but  that  the  salijifiiclion  was  entered  on  account  of  properly  received, 
until  ilie  return  is  set  aside.  Whether  it  would  be  set  aside,  on  a  proper  s^how. 
ing.     Quere — lb 249 

10.  When  iIi'TC  is  a  return  of  sati^faciion,  by  I  he   sheriff,  it  is  unnecessary,  in  a 
k      motion  against  sureties,  who  became  so   prcvijns  lo  the  return  day,  to  shc>y 

any  ilimg  inoro   than  the  return,  and  a  demand  of  the  money. —  lb 249 

11.  In  an  action  against  a  sheriff  and  sureties,  on  his  bond,  it  is  not  necessary  to 
allege  a  demand  specially.  The  case  of  McBroom  v.  The  Governor,  [6  Porter 
32,]  contra,  overruled. — Hill,  et  als.v.  Fitpatrick,  Got.  use,  ^c 314 

12.  In  a  suit  against  the  sheriff  and  his  sureties  on  his  bond,  the  latter  cannot  insist 
that  they  are  not  liable  upon  the  bond  described  in  the  declaration,  but  upon  one 
executed  subsequently,  unless  they  put  the  fact  in  issue  by  plea. — lb 3J4 

13.  In  such  an  action  it  is  nol  necessary  to  |>roduce  Ihejudgmetil  on  which  tlie 
execuiiim  issued,  its  recital  in  theexecuiiim  is  ptima  facie  evidence  of  the  fact 
awniiist   the  sheriff. — 76 314 

14.  A  slienff  wlio  lias  coili-cted  money  upon  an  exejulion,  cannot  dispute  lije 
right  of  ilie  pliiiniiff  to  ihe  mmiey,  upon  tlie  ground  that  the  jiidgmrut  was 
satisfied  by  a  recovery  and  salisfaciion  in  anutlicr  case,  founded  ajwin  ilie  same 
cause  of  action. — In 314 

15.  A  deputy  sheriff  invested  by  his  principal  with  the  power  to  collect  money  un- 
der  execution,  and  actually  collecting  it,  cannot  refuse  to  pay  it  over  without 
putting  his  principal  in  default;  a  demand  therefore,  of  him,  is,  in  law,  a  demand 
of  the  principal.  It  will  not  vary  the  case  that  the  sheriff's  office  has  been  dcclar- 
ed  vacant  as  he  has  the  power  to  finish  the  business  which  he  had  begun.— /i  314 

16.  A  sheriff  who  takes  insufficient  sjorily  upon  n  foftb-comingltond,  cannot  be 
proceeded  against  by  motion,  but  the  pariy  aggrieved  thereby  must  seek  re. 
drc»s,  by  adion  at  common  law. — Gary  v.  McCoicn 370 

17.  Anotico  against  a  defaulting  sheriff  or  conslcbie,  is  sufficient,  if  it  spccifica 
the  term  al  which  the  motion  is  made. — Wflrli,  el  als.v.Futnier 516 

18.  In  declaring  in  an  action  of  debt  upon  a  sheriff's  bond,  the  brracli  being  as. 
signed,  liiat  the  sheriff  made  a  false  refiirn  of  uulln  buna,  to  an  execution,  at 
Ihe  suit  of  the  plaintiff,  it  is  nol  necessary  In  aver  thai  the  judgment  upon 
upon  which  I  hat  execulion  issued  is  iinsa'isfi.-d  .Lucas  v.Thf  G'lv  use,  &,c  826 

19.  A  recovery  in  an  acli'iii  agaiiisl  ihe  sheriff  for  a  false  reliirii,  isnoevidence  lo 
fix  theliability  of  hisfcurelies,  when  they  arc  sued  upon  his  official  bond.- /6  826 
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23.  Seiii/jle:  Winn- ii  s^luriff  coUicts  ihc  iiiruiunt  of  an  cxrciilion,  I)y  roceiving 
pr()|>ci'iy,  or  in  j-oinu  ntliu '  irrrgiiliir  iniiimrr,  itiid  accfiiis  il  as  a  saiit<rar,lion 
from  the  defiMidiiiii,  if  llio  plairiliff  duel  solo  considor  ii,  lhi>  silicriff  cannot 
olijeci.  in  an  uciion  on  his  liond,  lliat  Mic  cxocuiion  was  not  paid  \vi|ii  ihc  mo. 
ney. — R'/bhins,  rt  ul.  v.  The  Governor  of  Alabama,  use,  &c. 839 

See  Action,  2. 
See  Chancery,  17,  18,  19. 
See  Evidence,  6,  7,  8,20. 
See  E.\ecution,  Writ  of,  5,  14. 
See  Frauds,  Statute  of,  2,  3. 
See  Pleading,  3,  4,  .5,  28,  49. 
See  Summary  Proceedings,  2. 

STATUTES. 

1^  A  deed,  hy  which  personal  properly  i?  oonvevrd  to  trustees  for  the  use  of  an  in- 
fant chihl,  is  not  a  niorliraore,  deed  of  Irusl.  or  le'jal  incumbrance,  witliin  the 
meaning  of  lite  act  of  1823,  "To  prevent  fraiidnlenl  conveynners;"  and  does 
not  heconic  lialdc  to  ilic  dihts  of  ihe  pirly  in  posf^ession,  although  the  deed 
has  not   been  recnrdeii.-  Thomas  and  Hoirard,    'frvstees,   Sec.  v.  Davis.  113 

2.  The  act  of  1833,  w!)ic!i  requires  the  officer  taking  a  bond  on  the  levy  of  an  at- 
tachment, in  the  event  of  its  con  lition  bein^  forfeited,  to  indorse  the  fact  on 
the  bond,  is  not  so  imperative  in  its  requirements,  as  to  subject  the  officer  to  a 
jud<rmcnt  on  motion,  unless  he  was  informed  tliat  a  bond  was  taken  and  lodg- 
ed in  the  clerk's  office  ;  and  even  after  such  inTormation  given,  he  will  be  allow- 
ed a  reasonable  time  to  make  the  indorsement. — McGee  v.  Childers 196 

3.  By  the  act  of  1843,  to  roffidalc  the  e.\penccs  of  the  county  of  Mobile, 
certifii'ates  of  .Siiiic  vvilne.'^ses  arc  to  he  paid  out  of  the  fund  in  the  treasury,  a- 
risinj;  frotii  finrs  and  forffilnres. — CiJtli()>rl,  et  als.  v  '  L'tDis 262 

4.  Tlie  decisi'in  (if  the  cunrnis-'ioni'rs.  appointed  iindrr  tlie  I2lh  section  of  the 
act  of  1843,  ihal  .-i  claim  .igaiiisl  the  county,  is  valid,  is  conclusive  upon  the 
county. — lb  262 

5.  The  act  of  the  Ligislainr.-,  incorporaiinor  the  Planters'  and  Vlereha.its'  Bank, 
is  a  public  siaiu'e,  and  will  be  noticed  jodiciaiiy  hy  llie  eonrls,  though  not 
specially  pleaded--  Crawford,  et  als.  v.  /■•/.  and  Merchants  Bank  of  Mobile  289 

6.  The  act  of  13ili  F.bruary,  1843,  for  the  seiilemenl  of  the  aflairs  of  (he  Plan- 
ters'and  Mcrchani.-i'  Bank  continues  tin;  charter  of  the  Rank  in  existence, 
for  Ihc  purpose  of  m  lintaining  suits  whei her  commenced  before  or  after  the 
charier    was    declared    fi>rfeited..:Ib 290 

7.  Under  the  staiiito  aniliorii-iiiij  disooveried  in  suits  at  law,  ii  is  with  the  party 
cxhihiiinir  the  inierrogafories  to  ehet  whether  he  will  have  the  adverfO  party 
aitachcd  and  compelli-d  to  answer,  or  co  ilinuc  the  cause,  or  when  the  de- 
fend;ml  is  n-qinrcd  to  aTiswer,  to  have  him  defaiilicd  for  a  failure  to  answer 
wiiliin    si.xiy    days     afier    seivicc. —  Goodwin,    vse    &lc.    v.  Harrison.  438 

8  Tlic  act  o  18!l.).  which  piovtdes  thai  helnri'  a  d  cree  shall  he  reridirrd  agamst 
a  noil  r.'sid  III  d.'ft'od.iiii,  ih<:  eoinplamaiit  shall  exi  <-iiie  a  bond  for  h"s  in- 
demnity, if  hu  should  appear  and  puliliun  fur  u  re-hcuring,  impliedly  requires 
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tliHl  lll<^  ItiMiiJ  Hiimilil  t'f  imiHi!  iKiViili'i*  "«  al  ilif*  dif<MieiiinU,  (wlnrc  Miprc  are 
•cveriiO    wlitiurc  imn  ri>>(ii-i.t!> — Wulkir,  rl  al.   v.  Tlir  llai.k  of   hhibilf  452 

9.  Tlie  uct  of  1833,  wlitcli  iii.iliiiri<>ci<  mi  Mfficw  lew  in^  mi  iiMurlniiciii,  In  r-qiiire 
lilt!  pl'tiiiliff  iliiniii  li>  cXi  c'mIi-  !i  I>  iiiiI  f.ir  I.i><  liici<  iiinily,  ^Il••lllll  tt  hlM-rt*  arila 
aj)|H;ar  lluil  ilic  |>r'>|MTiy  levifiJ  <»rt  iI-m-s  ikiI  li<'l)iiijr  in  ibr  il<  (<-iii!)iiii.  duett  ni>t 
give  lo  ilKM>!i!i<rfc  II  fiiMiiiiiiry  ri>ii)<  dy  on  ilic  b-iiid;  nnd  ilic  sUiinicH  nf  1807 
and  18"J7,  m  rc'^iH-ct  tn  IhiihIs  givi-n  himui  llti!  levy  uf  an  r>xcciilinii,  r.-mnoi,  by 
eonsiruciion,  JippI)   l">    llio  caw. — Mimsonij  and  Mclyisky  v.  Touliiiin  474 

10..  AbIuIiiIc  priividc<l  ilmt  wlicru  a  s;ilc  Ims  Itct-i)  iiiaiie  i>(  a  ^ixlC('llt:l  iicrlion, 
or  a  purl  tluTi'<if,  wliie'i  Ciimioi  l>y  trai««'n  nf  lite  ill^'olvl'llry  of  ihc  purcllil^e^, 
ur  ii'luT  nuiiKf,  be  in;i(lo  pri.diicliV'-,  u  iii.ij  •riiy  <if  llir  vuIi-ik  ttf  ilie  liivvnsliip, 
Viiliii<;  III  t'lvviiship  iMcciiiig.  "p  •n  iInc  iiiiiii:c  )>iv{>ii,>ti:ill  liiivc  ptiwc'',  witli  ilie 
aitscut  of  Ilic  pnrclirtscr,  in  iniiui!  ur  canct-l  ilic  coiitriid  of  fyilr:  Held,  lliat 
a  pica  ullcgiii;r  ihsii  u  iiiiij-iriiy  of  ilit*  viiicrit  of  ilic  tou-nsltip  v<-t:(ig  in  lowiiRliip 
meeting,  iipni.  due  noiicf  givrn,  did,  with  ihe  iiss-cnt  of  ilie  piircliuscr,  annul 
and  cnnci'l  Ihcconirucl  ofiiiilr,  bocaiisc  llic  »iinr  c -iild  not  If  made  produc- 
tive, u'Uii  good,  ullliiMijrIi  it  did  ii<:l  s<uic  llie  fiuriiculiir  icafiiii  wliicli  induced 
the  voters  in  assent  to  a  ruscissimi.  L-wis,  et  al  v.  lir.Bitnknl  MuiitironieiyA^^ 

11.  The  icrinoflhf  cnuniy  court  nl'l'ii-kalnosa  coiiniy,  ln-ld  nn  ihc  2ii  Mmidny 
of  December,  1843,  wus  ituiborisrd  by  the  act  ol  llic  13h  Fibriiary,  1843.— 
Ex  parte  Bunk  of  the  Slate  nf  Alnhima 498 

12.  The  judg '  iif  iho  (-oiiiiiy  c  <«ri  of  TuMkiilnn-a  e<»niiiy,  uiidtT  ihe  act  of  the 
13(h  Fell.  1813,  is  a<iih<iriited  in  lax  a  ff4:  ol  two  doHafH  on  bank  jtiiits,  ailbmigh 
no  jury  trial  is  had.-./// 498 

13.  Alihoush  ihc  act  of  1837  enacts  ihal  "Thf  lrn>t«'e."<<'f  each  Hflmol  ilistnci, 
and  where  the  township i>iippnrti>  but  one  school,  the  coniiiilsslont  r.<!>liall  have 
power  to  employ  a  teacher,  &o."yel  a  person  eiiiplnyid  by  the  coniiiiisoioncrs 
need  not  allege  or  prove  thai  there  is  but  oneselmol  r'lippoitod  by  ihc  inwufhip; 
if  the  fact  be  otherwise,  and  it  can  avail  tlio  cniniiiisi<t<>nf  rs,  i hey  most  t<hotv 
it. — Cummiaaioiiers  of  section  sixleen,  &.f.  v.   Crisicetl 565 

See  Appeals  and  Certiorari,  7. 

See  Aitaclimetit,  10,  11. 

See  Bank,  7. 

See  Contract,  1. 

See  Courl,  Commissioners  of  Roads  and  Revenue,  2. 

See  County  Ta.\,  2. 

See  Criminal  Cases,  and  Proceedings  in.  3,  14,  15,  16. 

See  Deposition,  4,  5. 

See  Error,  Writ  of,  21. 

See  Evidence,  43,  52. 

See  E.Kecu^ion,  Writ  of,  15. 

See  Executors  and  Administrators,  9,  10. 

See  Garnisliment  and  Garnisijee,  ll. 

See  Indictment,  1,  2,  7. 

See  Land  Titles,  1. 


992  INDEX 

STATUTES — continued. 

See  Landlord  and  Tenant,  3,  4. 

See  Partners  and  Partnership,  7. 

See  Pleadings,  44. 

See  Rgcofjnizance,  2. 

See  Retailers,  1. 

See  Section  Sixteen,  1,  2,  3,  4. 

See  Usury,  1. 

STOCK,  SUBSCRIPTION   FOR,  &C. 

1.  The  opinion  of  one  of  the  commissioners  appointee',  by  an  act  of  incorporation 
to  receive  subscriptions  for  stock,  that  a  subscriber  might  forfeit  his  stock  by 
faiHng  to  pay  an  assessment  thereon,  can  have  n.i  influence  upon  the  liability 
of  the  latter;  and  in  an  action  brought  for  the  recovery  of  an  asseFsmrnt  is  ir- 
relevant testimony.  .Hall  v.  The  Selma  and  Tennessee  Railroad  Company.  741 

2.  In  an  action  against  a  stockholder  for  his  subscription,  lie  cannot  object  that 
the  directors  of  the  company  had  released  other  stockholders;  if  the  release  was 
under  a  power  it  would  be  valid,  if  otherwise  merely  void.. .76 748 

3.  Where  the  charter  of  a  company  appoints  com.nissioners  and  directs  books  of 
subscription  to  be  opened  at  certain  places,  but  abo  directs  that  upon  default  of 
payment  of  stockholders,  their  stock  shall  be  sold,  and  books  opened  to  supply 
the  deficiency;  a  subs-riber  under  this  lalter  provision  cannot  object  to  pay  for  his 
stock,  because  he  subsbribe  J  for  the  same  at  a  place  where  the  books  were  not 
required  to  be  originally  opened. ../ft 742 

4.  Where  an  act  of  incorporation  requires  five  ;)er  ce7?i.  upon  stock  to  be  paid  at  the 
time  of  subscription,  if  the  subscriber  does  not  then  pay  it,  but  a  judgment  is  af- 
terwards rendered  against  him  therefor,  which  he  satisfies,  he  cannot  objest  to  a 
suit  brought  for  other  assessments,  that  he  did  not  pay  the  five  per  cent  in  cash 
when  he  subscribed. — lb 1A2 

SUMMARY  PROCEEDINGS. 

1.  Where  there  are  several  plaintiflTs,  whose  jiidgmenls  arc  of  ihe  same  dale,  and 
whose  executions  eanie  to  the  sheriflT's  hands  at  the  same  time,  the  right  to 
suggest  to  the  court  that  the  sheriff  could  have  made  the  money  by  due  dili- 
gence, [Aik.  Dig.  175,  §  78,]  is  given  to  each,  and  ni'itlier  can  be  affected  in  his 
right  to  recover  of  the  sheriff,  by  the  action  of  any  other,  or  by  itis  failure  to 
act.  Therefore,  wlicn  several  plainiiff<,  having  judgments  and  e.vcciitions  of 
equal  dignil  v,  severally  suggested  at  the  same  ti-rui  of  the  court,  thai  the  she- 
riffcould  have  made  the  money  on  the  execution,  by  due  diligence,  the  sheriff 
cannot  reduce  the  amount  of  the  recovery,  in  eiilier  of  the  cases,  by  proving 
that  judgments  had  been  rendered  against  him  on  the  other  suggi'.«iions,  suffi. 
cieni  to  absorb  tiie  value  of  all  the  defendant's  properly  subject  to  sale  by  pxe- 
cution....Cr«;y, c/  al.  v.  Halhaway. ^61 

2.  In  a  proceeding  before  the  judge  of  the  county  court,  by  a  surety  of  a  sheriff,  to 
compel  him  to  execute  a  "  new  bond,"  every  fact  must  appear  upon  the  record 
which  is  necessary  to  give  the  court  jurisdiction Vaskey  v.  The  Slate.    193 
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2.  It  is  Iherefo'c  ncccssiry  that  the  nimc  of  the  sarcfy,  requiring  another  bond  (o 
be  executed,  should  be  stutcd  in  the  citation — that  a  particular  day  should  be 
set  for  the  execution  of  such  "  new  bond" — and  that  the  judgment  of  the  coun- 
ty court,  vacating  the  office  of  the  siicriff,  should  state  that  the  sheriff  neglect- 
ed or  refused  to  give  such  new  bond  with  good  and  sufficient  suretj-.— 76.     193 

3.  In  a  summary  proceeding  against  a  constable  and  his  surelicF,  for  failing  to 
pay  over  money  collected  by  virtue  of  an  cxecntion,  the  question  to  be  tried  is 
not  merely  whether  money  was  collected,  but  is  also,  wlieilcr  it  w:is  collec'.ed 
by  virtue  of  the  pariiciiliif  execution,  winch  the  jilaint  iff  describes  in  liip  notice  ; 
consequently  a  misdescription  of  the  execution  id  a  fatal  defect,  and  when  it  is 
doubtful,  whether  money  was  collected  on  the  execution  descriticd,  or  another, 
lliejury  must  decide  upon  which  it  wa?  colleclcd...Jo//n»o/jf/ «/.  v.  Gray.  276 

4.  A  sheriff  who  takes  insufficient  security  upon  a  forth-coming  bond,  cannot  be 
proceeded  against  by  motion,  but  the  party  aggrieved  thereby  must  seek  re. 
dress  by  action  at  common  law. — Garyv.  McCown 370 

5.  The  act  of  1833,  which  authorises  an  officer  levying  an  attachment,  to  require 
the  plaintiff  iliercin  to  execute  a  bond  for  iiis  indemnity,  should  it  afterwurds 
appear  that  the  property  levied  on  does  not  belong  to  ihc  defendant,  does  not 
give  to  the  obligee  a  summary  reme<iy  "n  il;e  bond;  and  the  statutes  of  1807 
and  1827,  in  respect  to  bonds  given  upon  the  levy  of  an  execution,  eann  it.  by 
construction,  apply  to  the  caf^e. ..Mansotiy  and  McLosky  v.  Tuulmin.       474 

6.  A  notice  against  a  defaulting  sheriff  or  constable,  is  sufficient,  if  it  specifieKihe 
term  at  which  the  motion  is  m&Ac...Wdch,'.t  als.\.  Feurier 516 

See  Bank,  4,  7,  8. 

See  Judgment,  11. 

See  Pleadings,  58, 59,  61. 

See  Sheriff  and  Sureties,  5,  6,  7,  8, 9,  10. 

See  Statutes,  2. 

See  Sureties,  2. 

See  Variance,  4,  5,  6. 

SUNDAY. 

1.  When  the  term  of  a  circuit  court  is  limited  to  one  week,  it  expires  on  Saturday 
night  at  12  o'clock,  as  no  judicial  action  can  be  had  on  Sunday,  and  a  verdict 

rendered  after  tl  a*    hour,  is  irregular,  and  will  not  sustoin  a  conviction. 

Naborav.  The  Slate 200 

BURETIES. 

1.  L.,  K.  and  B.  are  co-sureties  for  a  defendant  in  a  detinue  bond,  conditioned  to 
deliver  a  slave  in  the  event  of  a  recovery:  pending  the  suit,  L.  desires  K.,  in 
whose  possession  the  slave  has  remained,  to  deliver  the  same  to  the  sheriff  in 
discharge  of  the  bond.  K.  refuses,  and  afterwards  delivers  the  slave  to  the 
defendant  in  "he  detinue  suit,  by  whom  it  is  run  off,  and  thereby  the  sureties 
have  to  answer  on  the  bond.  The  slave  is  afterwards  regained,  through 
the  exertions  of  L.  and  B.,  and  sold.  The  proceeds,  when  <livided  between  L., 
K.  and  B,,  fall  short  of  the  sum  paid  by  them.    If  the  slave  had  not  been  eloign- 

125 
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ed,  it  would  have  sold  for  a  greater  price:  Held,  that  these  circumstances  did 
not  warrant  an  action  of  assumpsit,  by  L.  against  K.,  and  that  the  evidence 
was  properly  excluded  in  that  form  of  action. — Lovgy.  Kent 100 

2.  When  an  issue  is  made,  upon  the  notice  issued  in  a  summary  proceeding,  by 
one  surety  against  the  executor  of  his  co-surety,  and  a  verdict  is  found  by  the 
jury,  this  is  a  sufficient  action  by  the  defendant  and  the  court,  to  make  the  no- 
tice a  part  of  the  record,  and  if  its  allegations  are  sufficient  to  sustain  the  sum- 
mary jurisdiction,  it  is  unnecessary  for  the  same  averments  to  be  repeated  in  the 
judgment  entry. — May,  ex'r,  v.  Long 107 

3.  The  bank  is  not  affi:;cted  by  a  conditional  execution  of  a  note  by  a  surety, 
of  which  it  has  no  knowledge.  —Findley  v.  The  State  Bank 244 

4.  A  sheriff  who  takes  insufficient  security  upon  a  forth-coming  bond,  cannot  be 
proceeded  against  by  motion,  but  tiie  party  aggrieved  thereby  must  seek  re- 
dress, by  action  at  common  law.— Gary  v.  McCown 370 

5  A  surety  to  a  writ  of  error  bond  is  not  discharged  from  his  liability  on  the 
bond  because  the  principal  in  the  judgment,  after  its  affirmance  in  the  appel- 
late court,  without  the  privity  or  consent  of  the  surely,  obtains  an  injunction 
out  of  chancery,  to  the  collection  of  the  judgment. — Hodges  v  Gewen,Si,c.  478 

6.  When  sureties  unite  with  tlieir  principal  in  a  pica  to  the  merits,  it  is  an  ad- 
mission of  the  fact  of  suretyship...  We/cA,  etals.  v.  Fourier 516 

7.  Where  a  factor  sells  goods,  and  appropriates  the  proceeds  to  his  account 
against  the  principal  without  objection  by  the  latter,  the  surety  of  the  princi- 
pal  for  the  payment  of  a  demand  of  equal  dignity  to  the  factor,  when  sued  by 
the  latter,  cannot  object  that  the  appropriation  was  not  so  made  as  first  to  re- 
lieve him  from  liability Martin  v.  Pope  &  Son 533 

8.  A  factor  credited  his  principal  with  the  proceeds  of  goods  sold,  afterwards  paid 
him  a  part  thereof,  then  sold  for  him  other  goods  to  a  much  greater  amount:  Held, 
that  a  surety  of  the  principal,  in  an  action  by  the  factor,  could  not  claim  a  deduc- 
tion from  his  liability  for  the  sum  credited  and  afterwards  paid  over lb.     533 

9.  An  indulgence  gratuitously  granted  by  a  creditor  to  the  principal  debtor, 
will  not  operate  a  discharge  of  the  surety. -.-Marit'n  v.  Pope  &  Son 533 

10.  A  direction  by  the  plaintiff  to  the  sheriff  to  stay  proceedings  upon  an  execu- 
tion against  the  principal  debtor,  without  consideration,  does  not  release  the 
surety  from  the  payment  of  the  debt.— Sajoycr  \.  Bradford,  assignee 572 

11.  When  one  co-surety  has  been  compelled  by  suit  to  pay  the  joint  engagement, 
it  is  not  competent  for  a  co-surety,  when  sued  for  contribution,  to  show  that 
the  note,  as  between  the  principal  debtor  and  the  payee,  was  without  conside- 
ration.— Cave,  use  of  Wallace,  v.  Burns 780 

12.  A  surely,  after  paying  the  amount  of  the  execution  issued  against  the  princi< 
pal  and  other  sureties,  as  well  as  himself,  is  not  entitled  to  have  the  execution 
kepi  alive  for  his  own  benefit,  either  against  llie  principal  or  co-sureties..— 
Morrison,  Givhan,  et  at.  v.  Marvin 797 

See  Chancery,  29. 

See  Contract,  4. 

See  Indorser  and  Indorsee,  2,  3. 
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See  Indorsement,  3.  ; 

See  Law  Merchant,  2. 

TENDER. 

1.  When  bank  notes  are  offered  in  payment,  and  no  objection  is  made  on  that  ac- 
count, it  is  a  good  tender;  and  this  although  the  bank  is  in  a  suspended  state; 
for  by  the  conduct  of  the  party,  his  adversary  is  lulled  into  security,  when  if 
objection  had  been  made  for  that  reason,  specie  would  have  been  demanded. — 
Seawellv.  Henry -226 

TROVER. 

1.  Boards,  rails  and  bricks,  cut  and  made  from  the  soil  of  land  belonging  to  the 
U.  S.,  and  appropriated  by  the  miker,  do  not  puss  to  one  who  subsequently  pur- 
chases the  land  from  the  U.  S.,  although  the  severed  chattels  are  remaining  on 
it;  and  the  maker  may  maintain  trover  for  their  conversion  by  the  person  who 
thus  becomes  the  owner  of  the  land,  he  showing  no  connexion  between  himself 
and  the  United  States  with  respect  to  the  severed  chattels. — Carpenter,  et^al. 
V.  Lewis,  et  al 682 

TRUST    AND    TRUSTEE. 

1.  Where  a  bill  single,  not  rendered  negotiable  by  endorsement,  is  entrusted  by 
the  [)ayec  to  an  ugcnl  to  collect,  and  lie  sells  it  for  a  fair  and  valuable  consi- 
deration, to  a  third  person,  and  he  to  another,  who  sues  in  the  name  of  the 
payee,  to  his  u.«e,  and  obtains  Judofincn!,  a  ci>urt  of  equity  will  consider  him  a 
trustee  for  the  payee,  and  compel  him  to  account  for  the  proceeds. — May,  et  al. 
V.  Nabors 24 

2.  Under  the  act  of  1829,  the  circuit  court  may  appoint  a  trustee,  upon  the  death 
of  the  tru.>tee  appointed  in  the  deed. — The  State  Bankv.  Smith 75 

3.  Where  a  deed  conveys  to  trusees,  for  the  use  of  a  daughter,  an  undivided  moi- 
ety of  real  and  personal  estate,  of  great  value,  tlje  grantor  and  trustcea'cannot  as- 
sent to  a  division  of  it,  tlirough  the  medium  of  arbitrators,  so  as  to  prevent  the 
creditors  of  the  former,  from  selling,  under  execution,  his  moiety  of  any  part  of 
the  property.  But  it  is  competent  for  a  court  of  chancery  to  cause  a  divi^ion  to 
be  made,  or  to  arrest  the  action  gf  the  execution,  until  the  rights  of  the  cestui  ^uc 
trust  arc  equitably  adjusted. —  Thomas  and  Howard,  trustees,  ^'C.  v.  Davis.  113 

4.  Where  land  is  purchased  by  A.  with  the  money  of  B.,  a  trusf  results,  by  ope- 
ration of  law,  in  favor  of  B.,  although  the  title  be  taken  by  A.  in  his  own 
name.  But  where  a  guardian  was  indebted  to  his  ward,  and  purchased  land 
which  ho  declared  was  for  the  ward,  paid  for  it  with  liis  own  money,  and  put 
the  ward  in  possession,  but  took  the  title  in  his  own  name:  Held,  that  there 
was  no  resulting  trust  to  the  ward,  and  that  in  the  absence  of  proof  of  an  agree- 
ment that  the  land  was  to  be  received  in  payment  of  the  debt,  the  ward  had 
no  title  to  it...  TcZ/a/erro  v.  The  heirs  of  Taliaferro 404 

5.  C.  delivered  certain  slavesto  S.,  his  creditor,  the  latter  stipulating  that  when  the 
wife  of  C.  would  pay  him  the  debt  intended  to  be  secured  by  a  pledge  of  the  slaves, 
that  h3  would  settle  them  upon  trustees  to  bcr  separate  use;  the  wife  offered  to 


996  INDEX.  _^ 

xausT  AND  TRUSTEE — Continued. 

pay  the  amount  due  to  S.,  and  demanded  tl  ^  ^'^^tes  in  obedience  to  his  agree- 

ment;  which  he  refused:  Held,  that  the  -,    '  '^"S*  ^>i  S.  made  him  a  trustee  suh 

modo  for  the  wife,  and  that  the  tender  of  his  :•,•  jititled  her  to  go  into  equity 

to  enforce  the  execution  of  the  trust. — SI       ,  ..iV  'rs,  et  al.  v.  Clapton.  589 

led  ^ 

6.  Where  one  person  receives  a  conveyance  ot       .  il.'y,  upon  a  verbal  stipulation 

that  he  will  dispose  of  it  absolutely  or  conditionally  for  the  benefit  of  another,  ho 
will  be  compelled  to  perform  his  engagement. — lb 589 

7.  If  one  person  receives  property  from  another,  under  an  agreement  to  settle  it 
on  trustees  for  the  benefit  of  the  wife  of  the  latter,  a  court  of  equity  should 
not  refuse  to  coerce  an  execution  of  the  trust,  because  the  details  of  the  set- 
tleinent  cannot  be  ascertained  by  the  most  stringent  proof. — lb 589 

See  Fraud  and  Fraudulent  Conveyances,  6. 
See  Garnishment  and  Garnishee,  13. 

usuRy. 

1.  The  act  of  1819,  makes  the  "borrower  or  party"  to  a  usurious  contract,  a  com. 
petent  witness  to  prove  the  usury;  but  this  statute  cannot  be  so  construed  as  to  au 
thorize  the  indorser  or  surety  of  the  "borrower  or  party,"  when  sued,  to  be  a  wit- 
ncss  to  prove  the  fact,  so  as  to  defeat  a  recovery  against  him. —PawZ  v.  Meek.  753 

2.  "The  borrower  or  party"  being  competent  to  prove  the  transaction  illegal 
for  usury,  the  jtarticvlar  facts  to  which  he  may  testify,  cannot  be  defined 
with  precision,  but  must  depend,  to  a  great  extent,  upon  the  case  itself. lb.  753 

VARIANCE. 

1.  In  a  summary  proceeding  against  a  constable  and  his  sureties,  for  failing  to  pay 
over  money  collected  by  virtue  of  an  execution,  the  question  to  be  tried  is  not 
merely  whether  money  was  collected,  but  is  also,  whether  it  was  collected  by 
virtue  of  the  particular  execution,  which  the  plaintiff  describes  in  his  notice;  con. 
sequently  a  misdescription  of  the  execution  is  a  fatal  defect,  and  when  it  is 
doubtful,  whether  money  was  collected  on  the  execution  described,  or  an- 
other,  the  jury  must  decide  upon  which  it  was  collected. — Johnson,  et  al.  v. 
Gray 276 

2.  Where  a  suit  is  commenced  by  attachment,  the  attachment  is  the  initiatorj* 
process  in  the  cause,  and  the  defendant  cannot,  by  demurring,  bring  its  defects 
to  the  view  of  the  court,  or  avail  himself  of  a  variance  between  it  and  the  de- 
claration; conseqiiently  a  revising  court  will  not  look  behind  the  declaration  to 
ascertain  whetiierthe  suit  is  brought  for  a  less  sum  than  the  primary  court  could 
take  jurisdiction  of,  unless  the  question  was  there  regularly  presented. — Roberts 
V.  Burke 348 

3.  When  the  plaintiff  docs  not  undertake  to  set  out  the  libel  in  haec  verba,  oi 
according  to  its  tenor,  the  omissi(  n  or  alteration  of  a  letter,  which  does  not 
alter  the  meaning,  will  not  be  a  variance — Weir  v.Hoss  and  Wife 881 

4.  WlitTC  ii  lo'iec  of  a  initlion  fur  jiKJjrmcnt  in  favor  nf  a  B«iik  siMles  the  lime 
when  liic  ni)ie  was  dis-coiinied,  so  as  to  fsiiowtliut  it  was  before  it  bears  dale, 

Ibis  statement,  as  it  is  unnuce.-'sary,  may  be  treated  as  surplusage Griffin 

The  Bank  of  the  State  of  Alabama 908 
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5.  A  notice  at  (he  suit  of  a  Bank  need  not  be  dated,  unless  the  date  is  made  ma. 
terial  by  a  reference  to  i'  'n  ating  the  time  wiien  the  n)otion  nill  be 
madu,  &c. ;  and  ullhdu  rsemciit  of  its  receipt  by  the  sheriff  shows 
tliut  ll>u  nitlico  vv.'is  plac  uids  before  the  maturity  of  tlie  debt,  yet  if 
it  in  iirtl  scrvrd  until  »(i<  Lit  is  due,  no  objection  can  be  made  to  this 
defect  in  the  notice, — lb 908 

6.  Thi!  pica  (if  iiOfi  assumpsit  to  a  notice  of  a  motion  fur  judgment  at  the  suit  of 
the  Bank,  throws  upon  ihc  pluinlifTthe  onus  of  proving  the  material  facts 
staled  ill  ilio  nnticc  ;  and  if  the  note  sought  ti>  be  recovered  is  niisdcscribedas 
to  the  liincof  iis  nialuriiy,  the  variance  will  be  fatal  to  the  motion.— /&.  908 

VENDOR  AND  A'ENDEE. 

1.  Quere?  Will  a  purchaccr  at  a  sheriff's  sale  be  affected  by  a  variance  be- 
tween the  venditioni  exponas,  and  the  order  under  which  it  issued,  if  the 
writ  is  not  void. — Allen  v.  Best 234 

2.  Neither  fraud  or  failure  of  consideration  can  be  given  in  evidence  to  defeat 
the  recovery  at  law  of  a  note  given  for  the  price  of  land,  when  a  deed  con- 
tainlng  covenants  of  warranty  running  with  the  land,  has  been  accepted  by 
the  purchaser,  his  relief  is  in  a  court  of  equity. — Starke,  et  at.  v.  Hill 785 

3.  Th(j  cancellation  ofa  deed  to  land  will  not  revest  the  title  in  thegrantor,  but  ifthe 
vcnd<*c  delivers  up  his  unregistered  deed  to  be  cancelled,  he  places  it  in  the 
power  of  the  latter  either  to  sell  or  incumber  the  land;  and  a  bona  fide  purchaser 
or  incumbrancer  without  notice,  would  have  the  paramount  interest,  and  this,  al- 
though he  did  not  acquire  it  directly  from  the  vendor,  but  from  one  to  whom  the 
vendee  delivered  the  deed  under  a  parol  contract  fora  sale.that  he  mightexchango 
it  with  tiic  vendor  for  a  deed  made  directly  to  himself.. .ilfaZ/ory  v.  Stodder.  801 

Sec  Ejectment,  and  Trespass  to  try  Title,  2. 
See  Lien,  4. 

VERDICT. 

1.  If  there  is  a  general  verdict  that  the  defennant  is  guilty  of  an  unlawful  de- 
tainer, and  the  judgment  is  "according  to  the  verdict,"  both  will  be  referred 
to  the  complaint,  which,  if  sufficient  in  the  description  of  the  lands,  and  of 
the  offence,  will  sustain  the  judgment — Powers  \.  David 9 

2.  A  fiiidiny;liy  the  jury  for  the  plaintiff,  on  an  issue  to  the  merits,  includes  all 
the  facts  necessary  lo  the  af^certainmcnt  of  the  defendant's  liabiliiy,  unless  a 
statute  requires  ihu  facta  lo  be  specially  fouud...  We/cA,  el  als.v.  Fourier.  516 

See  Jury,  1. 

WILL,  AND  PROBATE  OF. 

1 .  Where  certain  persons  describing  themselves  as  sisters  and  brothers  of  the  de- 
ceased,  bring  error  to  reverse  an  ex  parte  order,  admitting  the  supposed  will  of 
the  decedent,  to  probate,  it  cannot  be  intended  (in  the  absence  of  any  affirma. 
tion  in  the  record,)  tiiat  they  are  the  nearest  of  kin  in  interest,  and  the  writ  of 
error  will  be  dismissed. —  r/jf  Aeirs  and  distributees  of  Hilll  v.  Hill's  Ex'rs  166 

2.  Seinble :  It  is  competent  for  the  judge  of  the  county  court  to  set  aside  the  |iro. 
bate  of  a  will,  which  be  had  previously  allowed  without  proof,  or  upon  insoffici- 
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ent  proof,  and  without  notice  to  the  widow  and  next  of  kin,  as  directed  by 
statute.— /6 166 

3.  A  testator  made  his  will  in  these  terms:  "That  all  my  property,  both  real  and 
personal,  of  which  I  am  now  possessed,  or  may  hereafter  accrue,  be  retained 
and  continued  together,  till  my  youngest  child  may  have  arrived  at  lawful  age  ; 
at  which  time  all  the  above  property,  with  its  in<;rease,  from  now  on  to  the  time 
of  my  youngest  child  arriving  at  lawful  age,  to  be  equally  divided  among  all  my 
lawful  heirs."  His  property  consisted  of  lands,  slaves,  stock,  plantation  uten- 
sils, &.e.  He  died  leaving  a  widow  and  five  infant  children.  Held,  that  the 
intention  to  be  gathered  from  these  expressions,  in  connexion  with  the  circum- 
stances, is,  that  the  family  relation  between  the  wife,  children,  and  slaves,  shall 
be  continued,  and  that  the  plantation  be  carried  on  for  the  benefit  of  the  family. 
The  wife,  under  this  will,  takes  a  vested  interest  in  one-sixth  part  of  the  estate, 
to  be  divided  at  a  future  period.— 3IcZ<eotZ,  et  al.  v.  McDojinel  and  Wife  236 

4.  The  provision  lor  the  wife  is  inconsistent  with  dower  and  diblrihutiun  of  ihe 
same  estate,  conscqiienlly,  witiioiit  any  cxpre.«s  kgislalioii  upon  liie  subjccl,  she 
would,  in  equity,  be  juil  to  her  election. —  /i 236 

5.  Where  a  testator,  after  specially  heqneulhing  slaves  and  other  personal  pro- 
pcrly  to  his  daughters,  declared  his  meaning  to  be,  that  ihcy  should  "inhcril 
the  above  bequests,  and  if  no  lawful  heirs  of  their  bodies,  then  to  revert  to  the 
family  or  estate;"  "field,  thai  the  limitation  was  wholly  indefinite,  reaching 
to  the  remotest  descendants  of  the  first  laker.«,  and  being  uncontrolled  by  any 
thing  which  preceded  or  followed  ii,  the  daughters  took  an  absolute  estate.— 
Darderi's  Adin'r,  el  al.  v.  Buni''s  Adin'r,  and.  another 362 

6.  Semble,  that  where  personal  properly  is  given  to  the  sole  and  separate  use  of  a 
feme  covert,  she  may,  as  incident  to  such  an  interest,  dispose  of  it  by  will ;  and 
although  she  be  entitled  only  lo  the  profits  derivable  from  the  enjoyment  of 
the  properly,  she  may,  under  an  authority  from  her  donor,  declare  who  shall 
enjoy  it  after  her  death. — Lewis,  tt  al.  by  their  next  friend,  v.  Hudson  and 
another 463 

7.  A  testator,  bj'  his  will,  gave  lo  his  wife  a  life  estate  in  one-third  part  of  his 
land,  a  fifth  part  of  his  estate  absolutely.  He  then  proceeded  to  declare  his  in- 
tention to  do  equal  justice  to  his  children,  and  after  reciting  that  he  had  pre- 

•  viously  given  to  a  daughter,  Mrs  VV.,  certain  property,  intrust,  whixih  he  esti- 
mated  at  one  dollar,  proceeded  thus:  "Now  it  is  my  will  that  after  the  pay- 
ment of  all  my  just  debts,  and  allotting  to  my  wife  her  portion,  as  herein  be- 
fore  directed,  to  add  to  the  residue  of  my  estate  of  every  description,  the  said 
sum  of  one  dollar,  the  value  of  the  properly  conveyed  in  trust  for  the  u.se  of 
Mrs.  W.,  and  to  divide  the  sum  total  after  making  such  addition,  into  seven 
parts,  and  I  do  hereby  direct  and  require  my  executors  to  dislriiiute  t»nd  pay 
over  ihc  residue  of  my  estate,  both  real  and  personal,  in  the  following  man- 
ner, to.wit;  after  deducting  from  one  of  said  seven  parts  the  sum  of  one  dollar 
to  pay  over  to  said  trustees  the  residue  of  .^aid  portion  of  Mrs.  W,,  to  be  held 
for  her  use  and  benefit,  and  that  of  her  heirs,  and  lo  pay  to  my  daughters  C. 
W.,  M.  A.,  L.  C,  M.  H.,  and  to  my  sons  J.  VV.J.  and  W.  B  J.one-seventh 
part  of  ihc  residue  of  my  estate  as  aforesaid,  or  to  their  legal  representatives 
respeetively.     Held,  that  the  executors  were  invested  by  tho  will  with  the 
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power  of  selling  the  lands  of  the  drcrarrd  to  rnabic  them  to  make  distribiifivn 
among  llie  iegalccs.—  U'inafon  v.  Joiiea  and  Haigh 550 

8.  A  fullicr,  by  deed,  gave  tothc  heirs  born  ufhis  datighier'n  body, a  female  slave, 
providing  tlicrein  (hut  he  should  retain  the  slave  in  his  po.sfcssion  during  hit 
liTe,  and  ul  jjis  decease  that  she  should  be  "  in  full  po^«^8!lion  of  the  heirs 
born"  of  his  daughter :  Held,  that  this  was  a  testamentary  paper  and  might 
be  proved  us  sueh  ;  and  that  all  the  children  to  ichich  the  daughter  gave 
birth,  might  claim  an  equal  interest  in  the  slave  and  her  increase,  under  the 
deed  as  an  executory  devise. — Shepherd,  et  al,  v.  Nabora 631 

9.  A  legatee  of  personal  property  cannot  maintain  an  action  for  the  recovery  of 
his  legacy,  unless  the  will  has  been  regularly  admitted  to  probate.— 76  631 

See  Dower,  2,  3. 

WITNESS. 

1.  A  defaulting  witness,  in  a  civil  cause,  may,  upon  scire  facias  excuse  himself 
for  his  failure  to  attend  in  obedience  to  the  subpoena,  by  his  own  oath. — Living' 
aton  V.  Lucas 147 

2.  Heirs  or  distributees  are  not  competent  witnesses  for  the  executor  or  adminis. 
trator  to  establish  a  claim  in  favor  of  the  estate,  although  they  execute  rcleaaes 
of  all  their  interest  in  the  demand  in  suit. — Williama'  ex'ra  v.  Temple,  adnCr.  656 

3.  A  witness  cannot  be  excluded  by  ^.roving  his  confessions  of  an  interest  in  the 
suit. — Bates  V.  Ryland 668 

4.  A  co-maker  of  a  promissory  note  in  &^  competent  witness  to  prove  a  present, 
mcnt  of  the  note  to  the  executor  of  a  joint  maker  of  the  note — Cawthorne  v. 
Weisinger 714 

See  Evidence,  20,  26,  29,  37,  49. 
See  Usury,  1. 
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